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CHAPTER  I. 

SETTLEMENT   BT   BIRTH. 

I.  ()f  illegitimate  Children, 
II.  0/U^mate  Children. 

I.  SeltUmenl  t^Baitards. 

Seettats.  136.^.  C.29.  1*1  G.2.C.B.  §25.  IS  G.S.  c.82.  §5. 
90  G.  3.  c.  36.  SS  G.  3.  c.  5^  %  25.  35  G.  3.  c.  101.  §  6. 
49G.3.C.68. 

I.  ffTHITECHAPEL  v.  Stepne^y  E.  T.  1  W,  3.  Car^A.  438 a  bMud  cI^ld 

Two  children  were  privately  dropped  in  the  parish  of  S.^  ihexneceisUatep 
and  removed  to  fT.  as  being  the  place  of  their  birth.     It  was  fg^M  where 
agreed  by  all  the  judges  that  the  place  of  the  birth  of  a  bastard  ^''^' 
dkild  is  the  place  of  its  settlement^  for  it  gains  a  settlement  in  such   ^^^  ^^ 
place  ex  necessitate;  for,  being  nulliusjiliusy  it  cannot  otherwise  Sk'*4aT^4fl«. 
be  provided  for,  except  a  repntedfather  can  be  found.  j  lldUEayl^ffT 

2.  Tenkesbury  v.  Twining^  Bulk.  34t9. —  An  unmarried  servant  Butifany'/Wmi 
||hi,  dwelling  in  the  parish  of  ST.,  being  witli  child  and  near  the  beuwdtoo^ 
time  of  her  delivery,  was  conveyed,  by  practice,  out  of  the  parish  tioo  the  Hhh  of 
of  L.  into  m  hovel  or  out-house  situated  in  the  outermost  confines  ^  ^ard,in  any 
of  the  adjoininr  parish  of  Tewkesbury ,  where  the  child  was  born.  ^^*^^Pf:, , 
The  question  was.  Which  of  these  two  parishes  was  to  keep  the  ^^  y^  lettkd. 
cMd? — Sia  William  JoMss  held,  that  illegitimate  children  must  not  when  homt 
be  kept  by  the  parish  in  which  they  are  born^  but  that  if  any  butintbepn^ 
improper  practice  appear,  then  this  rule  fails,  and  the  child  shall  from  whence  its 
be  kept  anid  providea  for  by  the  parish  where  the  mother  dwelt,  ?°*^i'^ 
nd  where  she  was  gotwith  child,  and  which  had  used  die  prac-  J^colluaivdy 
tice  to  have  the  child  bom  in  another  parish :  and  so  he  ordered,  in  remored. 

this  case,  (the  practice  being  very  apparent,)  that  the  child  should  CiM»oraeik.ft 
be  settled  in  and  kept  and  provi((ed  for  by  the  parish  of  Z.  Rem.  G6. 

3.  SucUeyr.  Whitbom^  2  Btc/!s^.  358.  —  It  was  resolved  in  this  KUuimHLdiStd 
eve  by  Sir  William  Jones,  that  if  a  woman  big  with  child  be  hom  in  a  hnue 
sent  to  the  house  of  correction,  and  be  there  delivered  of  a  bastard,  ^^^"^^j*^^  ^* 
the  child  tiiaH  be  sent  to  thai  parish  from  which  the  motker  was  ^iS^lJlwf* 
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such  bouse  k.     •^"^  '^  ^^®  house  of  correction,  to  be  there  kept  and  provided  for; 
situated,  bJkn  this  being  the  place  where  she  was  last  settled.     • 

its  motlier's  parish. — See  also  the  20  G.3.  c.  36.  §  2. 

Iftnunmar-  4.  Boreham  v.  IVaUham,  H.  T.  8  W.S.  Carth.  397.— p  An  un- 

tied woman  big  married  woman,  being  big  with  cliild,  was,  by  an  order  of  two 
fSw^S^J^  justices,  removed  from  W.  to  B.,  as  to  her  last  place  of  setUe- 
_^j)endmg map-  nien^»  ^^^  ^^^^  which  order  B.  appealed ;  but  before  the  next 
4pea/i^nst  Sessions  she  was  delivered  of  this  bastard  child  at  B.  Afterwards 
■uch  order  of  the  order  of  the  two  justices  was  vacated  upon  the  appeal;  and 
removal,  be  de-  ^^^  woman  with  her  child  was  sent  back  to  the  parish  of  W.  Two 
*'^l!rf^^**^  justices  then  made  a  new  order,  by  which  this  bastard  child  only 
^Ud  is  not'seu  ^*®  ^"*  *°  ^'  hecause  it  was  born  there.  —  The  Court  :  The 
tledwber«Aom,  child  ought  to  follow  the  mother  in  this  case ;  because  the  parish 
if  such  order  be  officers  of  B.  could  not  remove  the  woman  until  the  appeal  was 
afterwards  determined  :  so  that  they  had  no  means  of  preventing  the  birth  of 

quashed,  but  in   ^j^^  ^.j^jj^  j„  ^jj^j^         jgi,^ 

tlie  parish  from  ■ 

which  its  mother  was  so  remored.     S.  C.Salk.  121.474.582.  6  Mod.  213.  2  Bulstr.  349.  Comb. 

$t85.  5  Mod.  904. 

But  if  an  un-  5.  Masters  v.  Child,  H.  T.  10  W.  3.  3  Salk.  66.  —  It  was  ruled 
married  woman  j^  this  case  that  the  birth  of  a  bastard  child,  prim^Jacie,  settles 
^*!\^*J^.^?^  it  in  the  place  where  it  was  born  ;  but  that  if  a  woman,  big  with 
iTone  parish''^  child  of  a  bastard,  and  settled  in  one  parish ,  is  persuaded  by  the 
and  remove  to  parish  officers  to  go  into  another  parish  on  purpose  to  be  there 
•another  by  the  delivered,  this  fraud  will  make  the  parish  chargeable  where  the 
advice  of  some  ^mother  was  settled,  though  the  child  was  not  born  there.  But  if 
of  the  parish-  ^  woman  with  child  of  a  bastard  come  accidentally  into  one  parish, 
theredelivered  ^"^  ^^  persuaded  by  some  of  the  parishioners  to  go  into  another 
the  te«tard  shall  parish,  and  is  there  delivered,  this  sliall  not  charge  that  parish 
.basettled  where  which  persuaded  her.  ' 

'bom.  6,  Rex  v.  Spitalfields,  E.  T.  12  W.  3.    Ld.  Raym.  567-  —  An 

The  bastard  infant  bom  in  the  parish  of  St.  i4.,  was  nursed  in  S. ;  the  father 
***^*^"^'j^"  died,  and  the  mother  ran  away ;  they  had  neither  of  them  a  settle- 
wh^bm         roent  in  St.  A,\  but  were  only  lodgers  there.     Two  justices  re- 

aBLCom  362.  "'^^^^  '^®  ^^*^^  ^^^"^  ^'  '^  *^^  parish  of  St.  A,y  as  being  the 

place  of  its  birth.  Upon  appeal  to  the  Sessions  the  order  was 
quashed,  the  justices  being  of  opinion  that  bastards  did  not  gain  a 
settlement  by  their  birth.  Upon  motion  in  the  King's  Bench  the 
order  of  Sessions  was  quashed,  because  a  child  ought,  to  be  main- 
tained where  it  is  born,  until  it  gains  another  settlement,  and  that 
therefore  it  is  hicumbent  upon  the  parish  where  it  is  bom  to  find 
another  place  of  settlement. 

•  If  a  woman  be  7.  Westbury  v.  Coston,  H.  T.  2  Ann.  2  SaUc.  532-  —  A  woman 
BiSradftom        ^^^  ^*^  child  was  removed  by  order  of  the  justices  from  W.  to  C, 

'iiarish  ahd  be  ^^^  pending  the  order  before  the  next  Sessions  she  was  delivered 

deliTcred  of  a  of  a  bastard  child.     The  parish  of  C.  appealed  against  this  order 

faMtard  in  the  of  removal,  and  the  order  of  tlie  two  justices  was  thereupon 

II?IIr^*"£'  reversed;  but  by  another  order  of  two  justices  the  child  was  sent 

wte'oi^ffh  ^^9^  '®  ^'^  ^  ^^  ^^  P'*^^®  ^^  ^^  hxTth.     On  an  appeal  against 

bcfoK  appeal,  ^^'^  order  it  was  confirmed.     But  all  the  proceedings  were  re- 

'■och bastard, on  moved  intd  the  King's  Bench;  and,  by  the  Court,  Although 

•  tiw  order  bc^  here  is  no  fraud,  yet  the  removal  was  wrongful,  and  the  subse- 
"^|fJ*^^*J*<*  quent  reversal  of  the  order  makes  all  void  ab  initio.  Fraud  or 
^ttkd  when  ^qj  fraud  is  not  material  in  this  case ;  but  the  settlement  of  the 


Sect.  1.]  or  illxgitimati  childrik.  3 

child  depends  upon  the  removal,  for  if  that  was  wrong,  they  shw 
not  ease  themselves  by  it.  ^ 

8.  Rex  V.  Jane  Grey^  E.  T.  10  Ann.  Seti.  Sf  Rem.  41. —  It  was   A  bMtstdborn 
resolved  by  the  Court  in  this  case,  concerning  the  settlement  of  onUMmdm 
a  bastard  child,  that  if  the  parish -officers  are  carrying  a  pregnant  ^'w*'*'*'!  under 
woman  from  one  place  to  another  by  virtue  of  an  order  of  removal,  *°  "p'  of  re- 
and  she  is  delivered  on  the  road,  in  transitu^  of  a  bastard  child,  g^j^d  where 
such  bastard  is  not  settled  in  the  parish  where  born,  but  shall  go  born. 

with  the  mother  to  the  parish  where  she  is  going*  by  virtue  of  the  "* 

order. 

9.  Rex   V.    Iclejbrdf  M.  T.    10  Ann.  1  Sess.  Cases f  S2*  —  A  A  baicard  born 
woman,  who  was  an  inhabitant  of  the  parish  of  /.,  being  with  child  after  ao  order 
of  a  bastard,  went  to  the  parish  of  G.  M.  to  get  some  necessaries  ^f^T***^*^!^ 
from  her  relations.     The  parish  officers  of  G.  M.  procured  an  ?2^  ^HL^^ 
order  from  two  justices  to  send  her  to  /.,  but,  the  waters  being  out,  removil  ii  not 
before  they  could  send  her  to  /.,  she  was  brought  to  bed  in  the  by  nich'urtb,  ' 
parish  of  G.  M.  of  2l  bastard  child.  —  The  Court  held,  though  settled  where 
generally  a  bastard  is  settled  where  it  is  born,  yet  in  such  a  case  ''^"^  hut  thtll 
as  this,  tohere  there  is  an  order  to  remove  the  mother  before  she  xvas  ?°  ?  ^'^^•Sf" 
delivered^   the  child  shall  be  an  inhabitant  of  /.;  for  if  a  woman   ^  •?•""• 
with  child  of  a  bastard  be  sent  by  order  from  A.  to  B.  and  she  is       jf,^  9'/* 
brought  to  bed  at  B.y  and  then  the  order  is  quashed,  the  child  ^Buktt,  S49« 
fchall  be  sent  back  to  A.  with  its  mother.  Salk.  474. 

532.  Stra.  476.  Sett  A  Rem.  192.  S14. 

10.  Elsing  V.  The  County  of  Hereford,  H.T.2G.I.I  Sess.  Cas.  99.   A  bestard  bom, 

—  A  bastard  was  bom  in  the  county  gaol.    The  question  was,  ^^* county gadf 
Whether  the  settlement  of  the  child  should  be  in  the  parish  where  JjJjr'lLcf  b«Bn' 
the  mother  had  a  settlement,  or  in  the  parish  where  the  goal  committed  for 
was  situated?  —  The  Chief  Justice:  It  has  been  held,  that  safe  custody,  is 
people  in  the  house  of  correction  (a)  ought  to  be  considered  as  not  settled 
inhabitants  of  the  place  they  were  of  before,  for  they  are  put  there  where  bom. 
only  for  safe  custody  ;  for  the  gaol  of  a  county  is,  with  respect  to  S.  C.  10  Mod^ 
settlements,  constructively  situated  in  every  part  of  the  county,  ^^** 

ind  a  bastard  child  born  m  such  gaol  is  not  settled  in  the  parish  W.^  Suckley 
where  the  gaol  is  locally  situated,  but  in  the  parish  in  which  its  ^n^^T^' 
mother  was  last  legally  settled  when  she  was  sent  to  gaol.  ^     » P  *   • 

ii.  Skeffreth  v.  Walford,  M.  T.  3  G.2.    2  Sess.  Cases,  89.—  But  although 
Two  justices  of  the  peace  made  an  order  to  remove  a  woman  and  **?«  pl*<*  o^ 
her  child  from  S.  to  W".,  and  by  that  order  sent  the  child,  being  ^*^^^^ 
two  years  old,  to  the  place  of  its  birth,  at  a  distance  from  the  Siwtofa4aj^' 
mother.     This  order  was  confirmed  at  the  Sessions  on  tlie  appeal ;  tard,  jttf  wUfe 
and  being  removed  by  certiorari,  it  was  moved  to  quash  both  the  under  sevfn 
orders,  because  the  child  was  removed  to  the  place  of  its  birth»  y^ors  of  age,  ic 
but  the  justices  do  not  adjudge  it  to  be  a  bastard,  and  being  a  ^'J?  ^!!^!^' 
nurse  childy  they  cannot  separate  it  from  the  mother  by  reason  of  to  the  moiber'i 
the  care  necessary  to  nurture  so  very  young  a  child,  which  none  settlement. 
c^an  be  supposed  so  fit  to  administer  as  the  mother  of  it ;   and 
therefore  it  should  have  been  sent  with  her  to  the  place  of  her 
settlement.--*  The  orders  were  quashed. 

12.  Rex  Y.St.  Peter's  in  Worcestershire,  E.T.  8  G.2.  Burr.  S.C.25.  A  bastard 

—  A  bastard  was  removed  from  St.  P.  to  O.  S.  as  to  the  place  though  its  pa^ 
of  iu  hirth.     It  appeared  on  the  evidence  o/thefother  of  this  child,  rents  wci^dur- 
that  he  and  its  mother  had  travelled  together  as  wandering  per-  JJH^edmanand 
sons  from  place  to  place  for  about  fifteen  years,  and  during  all  ^f^^  Vs  MixVe^ 
that  time  had  cohabited  and  Jain  together  as  man  and  wife*,  that  wVierebonw 

B  2 


^  SBTTLBMIHT  BT  BIBTH.  [Ch.  L 

3lirine  this  cohabitation^  which  continued  till  the  mother's  deaths 
tlie  child  was  born ;  that  the  marriage  of  the  parties  had  never 
been  questioned  during  her  life  ;  and  that  this  ctiild,  among  other 
children  which  they  had*  was  baptized  as  the  legitimate  cnild  of 
the  said  father  and  mother.  The  Sessions  conceived  that  this 
child  was  settled  with  its  parents;  but  by  Lord  HARDWicKEy 
This  man  and  woman  were  never  married,  and  the  evidence  of 
the  man  was  admissible  to  prove  this  fact,  (a)  The  child,  there- 
fore, is  a  bastardT,  and  must  be  settled  where  born. 
TTie  illegid-  1 3.  Rex  v.  Hiltoriy  T.  T.  \6  G. 2.  Burr.  S.  C.  1 87.— The  bastard 

mate  children  of  ^fjij^  of  ^  certificated  woman  was  removed  from  X,.,  where  it  was 
is^!^^flcated  ^^'"  while  the  certificate  was  in  force,  to  H.,  which  was  the  place 
fram  another  of  its  mother's  settlement.  It  was  objected,  that  the  bastard's 
parish  ahall  be  settlement  was  in  L,^  the  parish  where  it  was  born,  and  that  it 
yttM  ^l^^i^  could  not  be  sent  to  the  place  which  gave  the  certificate,  as  m 
S^jSrifi"  legitimate  child  might  have  been.  On  the  other  side  it  was  con- 
was  in  force  at  tended,  that  partus  seguitur  ventrem,  and  that  the  certificate  act 
the  time  of  their  made  no  difference  between  legitimate  and  iUegitimaie  children. — 
birth.  Lee  C.  J.    This  case  seems  to  depend  entirely  on  the  statute 

CkCStra.  ]  168.  8  &  9  fT.  3.  c.  SO*,  which  obliges  the  parish  to  receive  a  certificated 
S  Sess.  Gas.  person  with  his  or  her  family  and  children,  and  to  suffer  them  to 
170.    See  continue  there  till  actually  chargeable  ;  for  then^  indeed,  a  cer- 

Rm  o.  M^bon,  tifica(ed  person  and  his  children,  though  born  in  the  parishy  may 
P^*^ '     '        be  removed.     But  bastard  children  cannot  be  considered  as  the 

children  of  the  certificated  person :  they  are  nobody's  children ; 
(A)  1  Str.  1S6.    they  we  Jilii  populi.    In  the  case  of  Nevo  Windsor  (b)  the  Court 

were  of  the  same  opinion ;  but  as  the  parish  of  White  Waltham 

had  certified  that  the  mother  was  the  toife  of  the  father  of  the 

children,  it  was  thought  that  such  certificate  concluded  the  parish, 

and  prevented  them  from  proving  the  contrary.    I  know  of  no 

See  55  G.  s.      case  that  considers  bastards  as  the  children  of  any  one,  and  there- 

tm  101.  rad        fore  I  think  that  a  bastard  cannot  be  removed  from  the  place 

mmiiL  8  t'r    ''^^^^  *^  '*  ^^''^  under  a  notion  of  its  being  the  child  of  a  cer- 

68.  *  tificated  person. — Chapple  J.  concurred,  and  said,    that  the 

words  ^*  family  *  and  '*  children,*'  in  the  certificate  act,  must  mean 
legitimate  children  ;  so  that  bastards  are  not  even  within  the  words 
of  the  act.  —  Wright  J.  said,  that  in  this  case  partus  non 
^sequitur  ventrem,  and  therefore  a  bastard  is,  in  general,  settled 
where  born.  —  And  Dennison  J.  being  of  the  same  opinion,  the 
order,  removing  the  bastard  to  the  mother's  settlement,  was  qUashed. 
nMbtHttd  l^.  Bex  V.  Wyke,  T.  T.  19&20  G.2.  Burr.  S.  C.264.—  iS.  C. 

dUldofaoerti-  tlie  mother  of «/.  C.  the  pauper,  came  from  S-  to  H.  by  certificate, 

being  then  pregnant  with  a  bastard  child  (the  said  J.  C),  and  was 


^"^  "  *t!/*Bai-  •ft^^^®'"^®  delivered  of  him  at  //.  Tlie  certificate  undertook  that 
SsSwhcreLfN,  ^®  parish  of  S.  should  provide  for  her  and  her  child,  whenever 
fiArnigk  tbe  they  should  become  chargeable.  It  was  contended,  that  this  case 
certificate un-  was  clearly  distinguishable  from  the  case  of  Rex  y.  Hilton  {c); 
tetakes  to  prcK  for  here  the  woman  is  stated  to  be  then  pregnant,  and  the  cer- 
h^J^^        tificate  expressly  undertakes  to  provide  for  her  and  her  child.— 

The  Court  said,  that  they  took  the  child  referred  to  in  the 
(c;^fiiff,pi.lS.  certificate  to  be  a  legitimate  child  then  in  being:  and  therefore 

the  order,  removing  this  bastard  from  the  parish  where  i^  was 
%  born  to  the  parish  where  its  mother  was  settled,  was  quashed. 

(a)   See  Henley  v.  Cbesham,  pmt,     508.,andStandent;.  Standen.    Peakes^ 
pi.  96.    Rei  o.  StodOand.    Burr.  S.  C.      N.  P.  32.  accord. 
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15.  Rexy.  Imle^,  M.  T.  lOG.S.  Burr.  S.  C.  650.  — A  iromill  Birtif  acwtii. 
was  certificated  from  Studley  to  Ipdey  m  the  following  words  :  cate  eipmdj 
*•  To  the  churchwardens  and  overseers  of  the  poor  of  the  parish  of  underuk*  lo 

"  /.  .•  We  the  churchwardens  and  overseers  of  the  poor  of  the  5JS j^jj"^  * 

*«  pimsh  of  S.  do  herebv  certifv,  own,  and  acknowledge  A.  C  ^^^^  j,  ^len 

^  tpiDster,  and  the  child  or  children  that  she  now  goeth  with,  to  pregnant  wiiii; 

'<  be  our  inhabitants,  legally  settled  with  us  in  our  said  parish  of  such  child, 

"  5.  .•  and  if  at  any  time  hereafter  the  said  A.  C,  or  her  child  or  though  born  a 

"  children  which  she  now  goeth  with,  shall  become  chargeable  to  *2!^r  '*ilhl'* 

**  and  ask  relief  of  your  said  parish  of  /.,  wc  the  said  church-  niother?pM«i 

^  wardens  and  overseers  of  the  poor  of  our  said  parish  of  <S.  do  and  not  in  the ' 

"  hereby  promise  for  ourselves  and  successors,  that  we  will,  when  pviih  where  it 

"  requested  by  any  of  you,  receive,  relieve,  and  provide  for  them,  >«  bom. 

**  at  our  inhabitants,  according  as  the  law  in  that  case  requires." 

The  child  was  bom  at  /.,  within  about  a  month  after  she  came  to 

reside  there  under  the  certificate.    It  was  argued,  that  the  cer- 

ti6cate  in  this  case  could  not  operate  as  to  the  unborn  child,  but 

that  the  child  was  notwithstanding  settled  in  the  place  where  it' 

was  bom :  tliat  this  was  not  a  certificate  within  the  act  of  8& 

9 IV,  c.  SO.    The  undertaking  related  to  a  nonentity,  and  embryo* 

An  unborn  child  cannot  be  personally  certificated.     It  is  no  part 

of  the  parent's  family.     Ana  the  act  obliges  only  the  certifying 

parish  to  provide  for  the  pauper  mentioned  in  the  certificate, 

ti^ther  with  his  or  herjamdy  ;  and  a  bastard,  in  the  sense  of  the 

act,  is  part  of  no  person's  family. —  But  the  Court  were  clearly 

of  opinion,  that  the  parish  of  S.  was  bound  by  this  certificate, 

which  takes  notice  of  the  woman's  being  then  unmarried  and  with 

child ;    and   acknowledges  the   child  she  then  went  with  to  be 

legally  settled  with  them  in  their  parish.     And  Lord  Mansfield 

observed,    that  the  woman  was  very  big  with  child;  and  was 

understood  by  both  parishes  to  be  so.   And  S.  expressly  promised  W  ^  N«w 

io  provide  for  the  infant  she  then  went  with;  therefore  they  ^SjJ^^ 

ougnt  to  be  bound  by  their  certificate,  (a)     An  infant  in  ventre  sa  !!„„.  j  31^^ 

mere  may  be,  to  a  variety  of  purposes,  considered  as  born.  186.  accord. 

16.  Darlington  v.  Hemlington^  H.  T.  17  G.  3.  Editor**  MSS.  Abattardwe* 
— E.  G>  went  with  a  certincate  from  //.  to  Z).,  in  which  last  moved  es  a 
township  she  had  two  bastard  children,  and  then  became  charge-  nurtechUd  to  itM 
able.  An  order  being  thereupon  made  for  the  removal  of  her  to'  "™*'*''®^|y^*' 
//.,  and  she  took  the  two  children  who  were  born  in  D.  with  her,  J^^  SSiuin. 
they  being  both  under  the  age  of  seven  years.  Two  justices  ed  by  the  pariah 
made  an  order  upon  the  township  of  D»  for  the  maintenance  of  in  which  it  was 
the  two  children  bom  in  that  township.    D,  appealed  against  the  bam, 

order  of  maintenance,  and  the  Sessions  being  of  opinion  that  D.  s.  C.  Dougl.  9. 
was  DOC  liable,  quashed  the  said  order.     But  the  proceedings  being  Cald.  6. 
removed,  the  Court  were  of  opinion,  that  2>.  was  obliged  to 
maintain  the  two  children  at  //.,  while  residing  there  with  their 
mother  as  nurse  children;  and  therefore  quashed  the  order  of 
SeastODS,  and  affirmed  the  order  of  the  two  justices. 

17.  Rex  v.  AsUey,  H.  T.  25  G.S.  Editor'*  MSS.—  C.  J9.,  the  A  bastard  bom 

natural  daughter  of  EUen^  now  the  wife  of  J,  //.,  was  removed  ®^.V^T°^' 

from  the  townshin  of  A.  to  the  township  of  L.  H.     The  Sessions  Jj^  u^dl^ 

quashed  the  order  and  stated,   '*  That  the  pauper  was  born  a  vouring  toreach 

**  bastard  in  L.  i/.y  on  the  seventh  of  August  1 782,  under  the  her  own  pariih, 

"  following  circumstances  :  The  mother,  on  the  fifth  of  the  same  without  tn»d« 

**  month  ^August,  went,  as  s/te  had  severed  times  done  before.  ^  •«**^«^^^«»^ 
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Ifa  child  be 
bom  under  a 
marnage  in 
fact,  and  it  ap- 
pears, by  fiur 
conclunon,  that 
hitmbatUtrdj 
he  shall  be  set- 
lied  where 


<^with  the  knowledge,  consent,  and  approbation  of  the  overseers 
"  of  A,f  where  her  legal  settlement  was,  and  where  she  then  re- 
<<  sided,  to  find  out  the  father  of  the  child,  that  she  mfght  give 
<<  intelligence  of  him  to  the  town.  She  told  the  overseers  of  A>, 
*^  two  or  three  days  before  she  was  delivered,  that  she  would  go 
**  to  find  out  the  father  of  the  child,  and  they  desired  she  would 
**  if  she  had  opportunity  ;  but  she  then  thought  she  was  not  within 
^'  three  weeks  of  her  tim^.  She  went  to  jR.,  about  eight  complete 
'<  miles  from  //.,  supposing  to  find  the  father  there,  and  stayed 
**  all  night ;  and  the  next  day,  while  she  was  at  /2.,  she  perceived 
*f  herself  to  be  ill,  and  therefore  made  what  haste  she  could  to 
**  return  home,  wishing  to  get  to  her  own  town.  She  got  to  F. 
**  on  the  sixth  of  August  at  night;  and  about  two  or  three  o'clock 
**  next  morning,  being  the  seventh,  she  set  out  for  ^.,  and  got  to 
**  Z.  //.,  which  was  the  direct  road  to  A,t  where,  her  labour- 
"  pains  increasing,  she  was  furnished  with  a  man  and  horse,  at 
**  her  own  requesf,  by  a  person  (not  the  overseer)  of  L.  ff.,  to 
•^  carry  her  forward  to  A. ;  but  she  had  not  proceeded  more  than 
*f  thirty  roods  before  her  pain  was  so  great  that  she  was  obliged 
"  to  stop,  and  was  delivered  of  the  pauper  in  L.  f/.,  in  the  high- 
^^  way  there,  and  about  one  hundred  yards  from  a  township  inter- 
<<  vening  between  A.  and  L.  H.  She  and  her^hild  were  immc- 
^'  diately  taken  to  a  house  in  Z.  //.,  where  they  were  both  taken 
<f  care  of  by  the  town  with  humanity  and  tenderness :  there  was 
*^  no  fraud  on  either  side/*  —  Lord  Mansfield  ;  Where  a  bastard 
is  born  pending  an  order,  or  in  gaol,  or  there  is  any  fraud,  these 
are  exceptions  to  the  general  rule ;  but  in  all  other  cases  the  birth 
decides  the  settlement.  —  Order  quashed. 

18.  Rex  V.  Lnbbenham,  E.  T.  31  G.S.  4  T.  R.  251.— Two  justices 
removed  Elizabeth  Hutchins,  the  wife  of  Thomas  Hutchins,  (who  was 
then  absent  from  her,)  and  Hepziba  her  daughter,  from  L.to  O.  On 
appeal  the  Sessions  quashed  the  order,  and  stated  the  following  case  : 
'<  The  pauper  Elizabeth  was  married  about  seventeen  years  ago  to 
"  Thomas  Hutchins^  who  was  settled  at  O.  Two  years  afterv/ards 
"  he  was  convicted  of  a  highway  robbery,  and  condemned,  but 
**  reprieved  on  his  inlisting  as  a  soldier :  he  went  abroad ;  and 
"  five  years  after  that  the  said  Elizabeth  (hearing  that  he  was  dead) 
**  was  married  by  banns  to  Thomas  Ponton  at  L.  On  the  21st  day 
"  of  October  1782,  about  a  twelvemonth  after,  Hutchins  returned 
"  (whilst  the  said  Thomas  Ponton  and  Elizabeth  were  residing  at 
**  X*.).  The  said  Ponton  and  Elizabeth,  who  were  then  living 
**  together  as  man  and  wife,  went  together  to  the  parish-officers  of 
"  i.  for  a  certificate  to  T.,  who  directed  the  said  PotUon  and  the 
<'  said  Elizabeth  to  be  included  in  the  said  certificate,  and  granted 
*^  it  accordingly ;  acknowledging  the  said  Thomas  Ponton  and  his 
*^  wife  (without  mentioning  her  christian  name)  to  be  their  parish- 
"  oners  legally  settled  in  the  said  parish  of  Z. ;  and  they  the  said 
"  pauper,  Elizabeth  and  Ponton  returned  with  it  to  T.  Thomas. 
**  Ponton  was  never  married  to  any  person  but  the  said  Elizabeth, 
**  Hepziba  was  born  during  Ihe  conabitation  of  Ponton  and  Eliza* 
**  betn  at  Z.,  and  there  baptized  as  the  daughter  of  the  said. 
*^  Thomas  Ponton  and  Elizabeth  his  wife."  —  Lord  Kenyon: 
There  is  no  doubt  but  that  the  second  marriage  was  void,  and 
consequently  tJjat  the  settlement  of  the  pauper  Elizabeth  continued 
where  the  first  husband  was  settled.     I  am  therefore  of  opinion 
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tfiat  the  order  of  Sessions,  so  far  as  it  respects  the  toife,  should  be 
quashed :  but  affirmed  as  to  the  chUd^  because  the  fair  conclusion 
from  all  the  facts  stated  is*  that  she  was  a  bastard.  The  rest  of 
the  Court  concurred,  and  the  order  of  Sessions  was  quashed  b» 
to  the  mother  and  affirmed  as  to  the  child. 

19.  Rex  V.  Mathon,  T.  T.  37  G.S.  7  T.  72.362.—  M.  Cagear,   a  bMtard  bom 
being  settled  at  A/.,  and  pregnant  of  an  illegitimate  child,  went  leirenlyean 
to  C.  in  1738,  under  a  certificate  from  M.,  in  which  the  parish  sfter  a  ceriifi- 
officers  of  Af.,  **  for  themselves  and  their  successors,  with  the  ^"^^  *".**^S'f 
•*  consent  of  the  parishoners,  engaged  to  relieve  and  receive  Af.  ^ufdhe  roo^ 
**  Cagear  with  the  child  of  which  she  toas  then  pregnant^  and  aU  iher  was  Ui^ 
**  other  children  that  she  might  thereafter  have,  until  she  or  thcj  pregnant  wiUi, 
**  should  acquire  a  subsequent  settlement,  whensoever  she  or  any  and  all  other 
"  oC  them  should  become  chargeable  to  or  ask  relief  of  their  *^*V'?'*"J*® 
**  parish."     Af .  Cagear  resided  in  C  under  that  certificate  until  ™^  ^JI"and 
her  death,  and  in  1746  had  the  present  pauper  {R,  Cagear)  an  stating  her  to 
illegitimate  child,  who  continued  to  reside  in  C.  until  the  present  be  an  unmar- 
•ider  of  removal  without  having  done  any  act  to  gain  a  settlement  ned  woman,  is 
for  himself.  —  Burrow,  in  support  of  the  Order  of  Sessions,  cited  ^^^  where 
Rex  V.  Ipsleif.  (a)     Lord  Kenton  C.  J.   It  is  not  now  necessary  ^™* 
to  question  the  propriety  of  the  decision  in  Rex  v.  Ipslei^.    That   ("^  ^nie,pL\5. 
certainly  went  much  beyond  the  former  cases  on  this  subject. 
However,  that  is  distinguishable  from  the  present  case.     That- 
only  extended  to  the  child  with  which  the  woman  was  then  preg- 
nant ;  and  a  child  in  ventre  sa  mere  is  capable  of  being  described. 
But  this  child  was  not  bom  until  eight  years  after  the  certificate 
was  granted ;  and  being  illegitimate,  he  is  not  included  within  the 
general  words  in  the  certificate,  which  extends  only  to  legitimate 
children. 

21.  Rex  V.  Idle,  M.  T.  59  G.S.  ^  B.SfA.  149.  —  Removal  from  The  35  G.  3. 
/.  to  R.  of  Af.  fT.  and  her  bastard  child.     Order  confirmed  as  to  c.  loi.  did  not 
the  mother,   and  quashed  as  to  the   child,  subject,  &c.  —  The  ^5!^^^^/' 
pauper  Af.  fV.'s  settlement  was  admitted  to  be  in  the  township  of  ^e^efore  where 
/J.,  derivatively  under  her  father  J.  fV.     For  several  years  prior  an  unenumd- 
to  the  4th  of  October  18 17,  the  said  «/.  fV.  was  an  efficient  mem-  pated  daughter 
her   of  a  friendly  society,  legally  established  in  pursuance  of  was  delivered 
the  act  passed  in  the  33d  year  of  George  the  Third,  entitled,  ^^^^^ 
••  An  act  for  the  encouragement  and  relief  of  friendly  societies.'*  townAipof  7. 
And  on  the  4th  of  October  1817,  a  certificate  as  to  that  fact  was  during  her  fol 
duly  made  and  given  by  the  president  and  stewards  of  the  so-  ther*s  residence 
ciety ;   and  the  same  was  afterwards  duly  verified  before,   and  **>««  under  a 
certified    by  a   magistrate,  according  to  the    provisions    of  the  ^^^^."^ 
several    statutes    made    concerning    friendly    societies.      [The  hrm^be*a* 
case  then  proceeded  to  set  out  the  certificate,  which  was  in  all  member  of  a 
respects  regular.]     This  certificate  and  the  verification  thereof  friendly  lociety 
were,  on  the  7th  of  October  1817,  delivered  to  the  churchwardens  estabUshed  un- 
and  overseers  of  the  poor  of  the  township  of  7.     The  bastard  ^^^^^^  ^etd 
child  was  born  in  that  township  on  the  19th  of  November  1817,  ulat  such  cerU- 
whilst  J^  W.  and  his  family  ( of  which  the  said  M.  W.  was  then  a  ficate  extended 
member)  were  residing  there,  under  the  authority,  or  supposed  not  onlj  to  him, 
authority,  of  the  certificate  and  the  acts  relating  to  friendly  so-  hut  toallUie 
cieties.  — Abbott  C.  J.   This  case  has  been  most  fully  and  satis-  JP^^^JJ^^**" 
foctorily  discussed,  and  the  opinion  1  had  originally  formed  has  thatthe*'^* 
been  changed  in  the  course  of  the  argument.     I  am  of  opinion  daughter, Uiore- 
that  the  original  order  of  the  two  .magistrates  was  good,  and  ihcX  fore,  was  at  the 
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tbe  SesMons  were  nustaken  in.  their  judgment.  It  has  been  ar- 
gued, that  the  friendly  society  act  was  repealed  by  the  subsequent 
act  of  the  S5  G.  3.  c.  101.>  which  proyides  that  no  person  shall  be 
removable  from  any  parish  until  actually  chargeable^  and  thus,  it 
is  saidy  rendered  wholly  unnecessary  the  former  protection  by 
certificate  under  the  friendly  society  act.  But  I  thmk  that  is  not 
so ;  for  it  may  be  very  convenient*  notwithstanding  the  effect  of 
the  S5  G.3.  to  keep  the  provisions  of  the  33  G.3.  in  force.  In 
many  cases  a  labourer  who  might  wish  to  come  into  a  parish 
mignt  not  be  able  to  obtain  employment  there,  for  fear  that  by  so 
doing  he  mieht  bring  burdens  upon  the  parish.  But  if  he  came 
with  a  certificate  from  a  friendly  society,  that  fear  would  be 
removed.  It  would,  therefore,  be  depriving  the  members  of  such 
societies  of  a  material  benefit,  if  we  were  to  hold  the  35  G.  3.  to 
be  a  virtual  repeal  of  the  provisions  of  the  33  G.  3.  Then*  the 
question  arises,  Who  are  the  persons  protected  by  the  latter  act  ? 
The  object  of  the  act  being  to  facilitate  the  finding  employment, 
it  should  receive  a  liberal  construction.  I  think,  therefore,  thut 
the  certificate  granted  to  the  head  of  the  family  protected  not 
only  him,  but  also  all  the  members  of  the  family,  and  placed  them 
in  tne  same  situation  in  which  he  stood.  If  so,  then  they  would  not 
be  removable  till  they  became  actually  chargeable.  According 
to  the  authority  of  the  case  of  Rex  v.  Great  Yarmouth^  8  T*  i2.  68. 
this  woman,  under  the  circumstances  stated  to  us,  was  re- 
movable ;  but  although  that  was  so,  still  it  may  be  very  ques- 
tionable whether,  in  this  particular  case,  the  parish  officers  were 
bound  to  remove  the  mother  ?  There  is  an  obvious  distinction 
between  the  eflEect  of  a  certificate  under  the  33  G.  3.  and  that  of 
one  under  8  &  9  fT.  3.  For  the  former  of  these  two  statutes 
enacts,  ''  that  every  child  bom  a  bastard  in  a  parish  during  the 
**  mother's  residence  therein,  under  the  authority  of  that  act,  shall 
*^  have  the  same  settlement  as  the  mother."  The  attention,  there- 
fore, of  the  parish  officers  would  naturally  not  be  called  to  the 
situation  of  a  woman  residing  under  a  certificate  granted  under 
S3G.3.,  and  I  think,  therefore,  that  they  were  justified  in  not 
removing  in  this  case.  No  inconvenience  can  arise  to  the  other 
parish  from  this ;  f6r  if  the  mother  had  been  actually  removed,  the 
child  would  have  been  born  in  their  parish,  and  would  have  been 
settled  there.  They,  therefore,  are  placed  in  no  worse  situation 
by  our  holding  that  the  child  shall  follow  the  mother's  settlement, 
though  she  was  not  removed.  I  think,  therefore,  that  the  parish 
officers  were  not  bound  In  this  case  to  remove  the  mother,  and 
that  the  child  being  born  in  /.,  whilst  the  mother  was  residing 
there  imder  the  authority  of  the  33  G.3.  c.  54.,  followed  her  settle- 
ment in  i2.,  and  that  the  order  of  Sessions  was  therefore  wrong. 
— -  Bayley  J.  I  entertained  at  first  great  doubts  in  this  case, 
which  the  discussion  it  has  undergone  has,  however,  entirely  re- 
moved. I  a^ee  with  my  Lord  C.  J.  that  the  child  in  this  case 
was  settled  m  the  parish  to  which  the  mother  belonged,  and  on 
the  ground  that  her  residence  there  was  protected  by  the  33  G.3. 
€•  54f*  Before  that  act  passed,  persons  likely  to  become  charge- 
^e  were  liable  to  be  removed.  That  act,  however,  provides, 
that  a  person  having  a  certificate  under  it  shall  not  be  removed, 
unless  actually  chargeable.  The  first  question  is,  Whether  that  is 
repealed  by  the  35  G.  3.  c.  101.,  by  which  a  general  provision  is 
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made,  tbat  do  pereon  shall^be  removed  until  actuallj  chargeidile  ? 
But  unless  we  see  clearly  tbat  it  was  the  intention  of  the  legis- 
lature to  repeal  the  former  act,  I  think  we  ought  not  to  come  to 
this  conclusion :  for  that  act  gave  to  persons  certificated  under  it 
a  special  protection,  subject  to  certain  disabilities ;  and  I  think 
that  a  party  who  chooses  to  avail  himself  of  that  special  protection 
ought  to  be  allowed  to  do  so  ;  for  it  will  materially  facilitate  his 
sdmission  into  a  parish,  oti  account  of  the  disabilitv  he  lies  under 
•f  communicating  settlements*  If  he  goes  with  that  certificate, 
ke  will  be  readily  allowed  to  take  a  tenement,  for  he  confers  no 
settlement  on  his  hired  servants  or  apprentices.  Although,  there- 
Imv,  the  35  G.S.  c.  101.,  did  introduce  a  general  provision,  still,  as 
it  does  not  contain  anv  thing  to  show  that  it  was  intended  to  repeal 
the  S3  G.  S.  c.  54'.,  I  think  that  act  was  not  repealed.  By  the  17th 
section  it  appears  that  no  member  of  a  friendly  society  shall  be 
removable*  He,  therefore,  obtains  a  residence  not  only  for  him* 
lei^  but  also  for  those  who  may  be  considered  as  parcel  of  himself, 
kis  wife,  and  family.  If  he  is  removed,  they  are  removed  with 
bim ;  and  the  section  which  says  that  he  shall  not  be  removed, 
virtually  prohibits  also  the  removal  of  his  family.  The  25th  sec- 
tion does  not  use  the  expression,  **  during  the  member's  resi- 
**  dence,"  but, ''  during  the  mother's  residence.''  Under  the  autho- 
rity of  the  act,  I  think,  therefore,  that  in  this  case  the  mother  was 
residing  under  the  authority  of  this  act  when  the  child  was  bom. 
The  parish  misht,  perhaps,  have  removed  the  mother  as  actually 
chargeable  under  the  35  G.3.  c.  101.  ^.6.,  but  they  were  not  bound 
so  to  do ;  for  this  section  only  meant  to  provide  for  the  case  of 
those  unmarried  women  whose  residence,  when  they  were  preg- 
aant,  was  not  protected  by  any  previous  act.  I  think,  therefore, 
that  in  this  case  the  settlement  of  the  child  follows  that  of  the 
mother.  —  Holroyd  J.  I  am  also  of  opinion  that  the  33  G.d. 
c»5ie*  is  not  repealed  by  the  35  G.S.c.lOl.  It  certainly  is  not 
expressly  repealed,  for  there  is  no  reference  in  the  latter  act  to 
the  3S  G.3.  By  that  act  it  appears  that  members  of  a  friendly 
society  are  protected,  unless  they  become  actually  chargeable,  or 
are  found  to  ask  relief  for  themselves  and  family  ;  and  in  case  any 
daughter  shall  become  pregnant  of  a  bastard,  the  25th  section 
enacts,  that  the  child  in  that  case  should  follow  the  settlement  of 
the  mother.  Under  this  act,  a  daughter  in  this  situation  would 
not  make  the  family  removable  as  actually  chargeable,  because, 
not  being  settled  there  herself,  the  birth  of  her  child  would  bring 
no  charge  on  the  parish.  Then  came  the  35  G.3.,  the  object  of 
which  has  been  correctly  stated  to  be,  to  prevent  poor  persons 
from  being  unnecessarily  removed ;  and  the  sixth  section  enacts, 
that  an  unmarried  woman  with  child  shall  be  deemed  and  taken  to 
be  a  person  actually  chargeable ;  but  that  clause  goes  on  to  state, 
that  such  a  pfarson  shall  be  deemed  chargeable,  not  generally,  but 
^  within  the  true  intent  and  meaning  of  the  act* '  Then  that 
clause  applies  to  persons  whose  residence  was  not  previously  pro^ 
tected,  but  not  to  cases  where,  under  the  friendly  society  act,  the 
certificate  would  protect  the  parish  where  the  child  was  born  from 
the  burden  of  its  maintenance ;  and  no  mischief  will  follow  from 
this  construction  of  the  act.  I  am,  therefore,  of  opinion  that  the 
3SG.S.  is  not  repealed  by  the  35  G.3.,  and  that  the  settlement  of 
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Htst  child  in  this  case  follows  that  of  the  mother*  —  Order  of  Ses- 
•si'ons  quashed,  and'order  of  magistrates  confirmed* 

22.  lUx  V*  5^. Nicholas,  Leicester,  E.  T.  5GA.2B.Sf  C. 889-  S.C. 
^D.SfR.  462. — Upon  appeal  against  an  order  of  two  justices,  for  the 
removal  of  C.L.  from  the  parish  of  A.  S-  to  Saint  N.j  the  Sessions 
confirmed  the  order,  subject  to  the  opinion  of  this  Court  on  the  fol- 
lowing case:  The  pauper  was  the  illegitimate  child  of  E.  L.  de- 
ceased, and  was  born  in  the  month  of  May,  1 822,  in  an  extraparochial 
place,  called  the  Black  Friars,  in  Leicester,  which  is  not  a  vill,  and 
for  which  no  overseers  have  ever  been  appointed.  She  was  shortly 
afterwards  taken  by  her  mother  to  the  parish  of  A.  S.,  where  she 
remained  until  the  death  of  her  mother,  and  up  to  the  time  of 
making  the  order  of  removal  in  question.  E.  L,,  the  mother,  had, 
six  years  previously  to  the  birth  of  the  pauper,  gained  a  settle- 
ment in  the  parish  of  St,  N.,  and  was  legally  settled  in  that  parish 
at  the  time  of  the  birth  of  the  child  and  of  her  own  death.  — 
Bayley  J.  The  argument  in  support  of  the  order  of  Session  is 
founded  upon  the  assumption,  that  every  person  is  by  law  entitled 
to  a  settlement  in  some  place  ;  but  that  is  by  no  means  the  case, 
for  foreigners  have  not  any  settlement  in  this  country.  A  settle- 
ment attaches  to  those  persons  only,  concerning  whom  those 
circumstances  may  be  affirmed,  which  acts  of  parliament  say  shall 
give  a  settlement.  Generally  speaking  an  illegitimate  child  is 
settled  in  the  parish  where  it  is  bom.  There  are  some  exceptions 
to  this  general  rule,  noticed  in  the  treatises  on  the  poor  laws.  In 
most  of  the  excepted  cases,  the  mother,  at  the  time  of  the  birth, 
is  in  law,  supposed  to  be  in  the  place  of  her  settlement  where  she 
ought  to  be :  as  where  a  woman  with  child  is  removed  out  of  one 
parish  into  another,  through  the  fraud  or  collusion  of  its  officers,  or 
where  the  child  is  born  pending  an  order  of  removal.  In  one  of 
these  cases,  the  child,  when  born,  is  settled  in  the  parish  from 
which  the  mother  has  been  fraudulently  removed  ;  in  the  other,  in 
the  parish  to  which  she  is  ordered  to  be  removed.  In  this  case 
the  child  was  born  in  an  extraparochial  place.  It  therefore  has  not 
any  settlement  by  birth,  and  being  a  bastard  it  can  derive  none 
from  its  parent.  In  such  cases,  however,  it  is  entitled  to  remain 
with  its  mother  as  long  as  the  purposes  of  nature  require  it,  and  it 
will  afterwards  be  entitled  to  relief  as  casual  poor,  although  it  has 
not  any  settlement.  We  are  all  of  opinion  that  the  order  of 
Sessions  must  be  quashed.  —  Order  of  Sessions  quashed. 

II.  Of  legitimate  Children* 
See  Stat.  8  &  9  fT.  3.  c.  SO. 

23.  The  cases  of  Clavelt/  and  Burton,  2Bulst.S5i. — These 
matters  being  questioned  at  the  Quarter  Sessions  for  Worcester, 
were  referred  to  the  Judges  of  Assize.  —  One  j6.  C,  with  a 
young  child  under  the  age  of  sev^  years,  going  about  as  a 
wanderer,  came  with  her  child  to  the  vill  of  A.,  and  desired  a 
warrant  to  be  conveyed  to  £.,  where  she  had  some  friends,  and 
where  the  child  was  born.  The  constable  of  A.  thereupon  made 
a  pass  to  convey  her  to  E.  /  and  tlie  constable  of  A^  delivered  her 
to  the  constable  of  R.,  who  delivered  her  to  the  constable  of  B., 
and  at  ^.  the  mother  died.  The  question  was,  Whether  the 
parish  where  the  mother  died^  or  the  parish  where  the  child  was 
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lorn  J  ought  to  keep  the  child?  —  The  second  case  was,  — One  iiiotlMr»  Imt 
E.  B^  being  a  wanaerery  with  three  children  bom  in  three  several  •b^il  b«  i 
parishes,  came  with  them  into  £).,  in  the  parish  of  S.,  unto  one  J5.,  J^^!"*  '* 
her  sister,  where  she  died;  the  three  children  being  there  led.  ^"^ 
Sir  William  Jones  and  Sir  James  Whitelock,  having  con- 
sidered these  cases,  delivered  their  resolution  thus.  The  children 
ought  to  be  kept  and  provided  for  in  the  several  parishes  where 
they  were  bom,  and  not  in  the  parish  where  the  mother  died  in 
irausitu  :  because  the  place  of  birth  is  a  settling  of  those  children 
in  a  place  certain,  to  keep  and  provide  for  them,  and  tlie  wan- 
dering of  the  mother  with  them  afterwards  doth  not  alter  the  case ; 
nor  shall  the  dying  of  the  mother  in  a  parish,  having  the  children 
there,  be  said  to  be  a  settling  to  make  the  parish,  where  the 
mother  died,  to  keep  the  children,  but  the  place  of  birth ;  that  is 
the  place  to  be  looked  after,  for  the  place  of  birth  f  or  the  place  of 
their  last  habitation^  if  the  same  may  be  known,  are,  in  judgment 
of  Jaw,  the  place  of  settling.  So  that  if  one  be  bom  in  such  place 
or  parish,  and  afterwards  be  an  inhabitant,  in  service,  in  another 
place  and  parish,  and  after  this  become  to  be  a  xjmnderer^  he  is 
then  by  the  law  to  be  sent  to  the  last  place  of  his  settling,  to  be  there 
kept  and  provided  for,  and  not  as  a  toanderer,  rogue,  or  vagrant* 

24.  IVhitechapcl  v.  Stepney,  M.  T.  9  W.  3.  Carth.  433.—  One  B.  a  Ue^^mate 
had  two  children,  born  in  the  parish  of  W.    The  father  died,  and  ckdd,  when  the 
the  mother  married  again.     Not  long  afterwards  the  husband  and  settlement  of  its 
wife  ran  away,  and  deserted  the  children,  who  were  afterwards  P"«nt  b  uo- 
privately  dropped  in  the  parish  of  5.;  one  of  them  being  two  |^^^°'***^* 
years  old,  and  the  other  four  years  old.     They  were  removed  to  ^-^^  ^  b^    • 
theparish  of  W.,  but  the  order  was  vacated  upon  appeal ;  and  the  where  the  wt- 
reason  expressed  in  the  order  of  Sessions  was,  because  S.  could  tlcment  of  the^ 
not  prove  that  B.,  the  father  of  the  children,  was  ever  legally   parentofalegi- 
settled  in  W*;   though  in  the  same  order  it  was  acknowledged,  by  ?"^^  \^ 
express  words,  that  both  the  children  were  born  in  W.'  It  was  now  child  must  fol- 
moved  to  quash  this  order  of  Sessions  ;  the  question  in  law  being,  low  the  settle* 
Whether  the  birth  of  these  legitimate  children  shall  gain  a  settle-  meat  of  the 
ment  for  them  when  the  parent  is  dead  and  the  place  of  his  last  Pa^^Q^ 
settlement  unknown,  and  so  must  be  esteemed  as  a  vagabond  ?  It 

WAS  AGREED  BY  ALL,  that  the  birth  of  a  bastard  child  gains  a 
settlement  for  that  child,  and  also  that  a  legitimate  child  gains  no 
settlement  by  its  birth,  when  the  place  of  the  parent's  last  settle- 
ment is  known,  but  that  such  child  must  follow  the  settlement  of 
the  parent.  —  The  Court:  But  this  order  of  Sessions  must  be 
quashed,  and  the  order  of  the  two  justices  confirmed ;  because 
where  the  parent  is  a  vagabond,  the  birth  of  a  legitimate  child 
gains  a  settlement,  for  otherwise  it  will  be  bom  in  vagrancy. 

25.  Dalton,  168.  —  A  travelling  woman,  having  a  small  sucking  If  the  place  ot' 
child,  was  apprehended  for  felony,  sent  to  gaol,  and  executed ;  'f*'**!^*^"*^! 
and  the  place  of  the  birth  of  this  child  not  being  known,  it  was  ]^J  orbhi/ube 
sent  to  the  town  where  the  mother  was  apprehended,  for  that  town  not  known,  the 
ought  not  to  have  sent  the  child  to  gaoU  the  child  being  no  male-  jilace  where  a 

factor.  child  is  first  known  to  l|^,  is  its  settlement.  S.  P.  Comb.  364. 

26.  Cunmer  v.  Milton,  M,T.  2 Ann.  6 Mod. S7 A  child  was  The  primary 

bom  at  C;  the  father,  while  the  child  was  under  seven  years  of  J^*"™*"*^ 
age,  removed  to,  and  gained  a  settlement  irf  A/.     And  this  was  y',^^  by  a 
held  a  settlement  for  the  child.     And  it  was  said  by  the  Court,  ^^^  «^«i:qkc^ 
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bjpamudgtg     ^^  ^^^  fiither  be  BeCtled  in  a  pamh,  and  die,  and  afterwards  his 
altfaou^^'      wife  dies  in  childbed,  he  shall  be  there  settled, 
child  l»  mider  teven  yean  of  age. 

The  pkce  of  27.  Cripplegaie  v.  Si.  Saviour**,  H.  T.  8  Ann.  Folei^,  265.  —  A 

birik  is,  with  child  of  three  years  of  age  was  removed  from  C.  to  St.  S.^  as  to  the 
teap^citol^fH'  place  of  its  Znr^A.—-THB  Court:  The  father's  settlement  is  the 
th^bS*^'^  settlement  of  his  legitimate  childreh^  when  it  can  be  found  out, 
Mttkinent  only  Otherwise  the  place  where  a  child  is  born  is,  primdjaciet  the  settle- 
ffufrnwriffnrpt  ment  of  the  child  until  there  is  another  settlement  foand  out. 
dement  bj pa-  So  a  bastard's  settlement  is  the  place  of  its  birth,  because  it  is 
rentage  can  be  tmliiuiJUius.  If  a  child  be  dropped  in  a  parish,  the  parish  oflBcers 
found.  n^y  remove  him  to  the  place  of  his  birth,  or  to  the  place  of  the 

&  C.  11  Mod.  father's  settlement.  The  settlement  by  birth  is  only  quousque  they 
^^*  find  the  facer's  settlement ;  and  if  they  never  find  it,  it  is  abso- 

f^''«/iii-^*  ^^^  ^^OTk  them.  —  Note;  In  this  case,  it  was  agreed  by  the 
^2*'f^  sis'  ^*^^^®  Court,  that  the  age  of  a  nurse  child,  so  as  to  go  along  with 

its  mother,  is,  until  seven  years  of  age. 
Hie  settlement  28.  Rex  v.  Creech  St.  Michad\  E.  T.  14*  G.3.  Burr.  S.  C.  765. 
by  biHk  may  be  ^.  Six  children  were  removed  from  Creech  St.  Michael  to  P.,  as 
P""^*^***®  to  the  parish  where  thenr  father  was  born.  Upon  hearing  the 
^^mLrter^  appeal,  (the  father,  who  was  contained  in  the  order,  being  run 
fJluJi^Sogt,  away,)  in  order  to  prove  his  birth  in  the  parish  of  P.,  the  following 
and  bj identify,  copy  of  a  register  was  produced,  taken  from  the  parish  register  of 
ing  the  pereon.  P.  <•  Christenings  1775,  John,  son  of  John  Everi/  and  Maru  his 
See  Rex  v.  '«  wife,  baptized  December  5."  It  was  also  proved*  by  viva  voce 
Bocfclebtiryy  testimony,  that  tlie  John  Every  who  lived  in  P.,  and  died  long 
|wft,pl.4S.         ^Q^  ^ng   considered  as  the  pauper's  father;  and  that  a  Mary 

Every ^  who  lived  in  P.,  was  understood  to  be  the  pauper's  mother, 

and  that  he  had  been  heard  to  call  her  **•  mother.''     The  Sessions 

thought  this  was  not  sufficient  evidence  to  prove  the  births  and  to 

identify  the  person  of  the  father  of  these  children,   as   better 

evidence  might  have  been  adduced  for  that  purpose,  and  therefore 

discharged  the  order  of  the  two  justices.  —  But  on   this  order 

being  removed.  Lord  Mansfield  seemed  to  think  the  evidence 

sufficient ;  and  on  cause  being  shown,  the  order  of  Sessions  was 

quashed,  and  the  original  order  was  affirmed. 

The  birth  of  a         29.   Rex  v.  Woodford,  H.  T.  23  G.  3.  Editor'*  AfSS.  —  An 

piupcrremoYed  order  of  removal  had  been  made  at  the  Dorchester  Sessions,  where 

9s  a  married        ^||g  course  is  for  the  appellants  to  begin.  —  Cowper  now  moved 

^^gatoHnJfacie  ^  9"*^^   this   order.     The   appellants  proved  the  birth  of  the 

^▼idra^of  the    P^uper,  who  was  removed  under  the  name  of  A.  P.,  widow,  by 

pettlement  to      the  register  of  the  respondents'  parish,  in  which  her  maiden  name 

pblige  the  other  f^peared  to  be  ^.  iS.     The  Sessions  thought  the  proof  of  the 

fide  to  go  on.     pauper's  maiden  settlement   sufficient  primd  Jade  evidence   to 

oblige  the  respondents  to  go  into  the  real  point  in  dispute  between 
the  parties.  This  the  respondents  refused  to  do,  alleging  that 
there  was  no  case  brought  before  the  Court  by  the  appellants. 
Upon  which  the  Sessions  quashed  the  order,  as  being  unsupported. 
—  CowpBR,  as  the  ground  of  his  motion,  insisted,  that  the  pauper 
not  being  removed  as  a  single  woman,  her  birth  was  no  evidence 
at  all  of  her  settlement,  unless  it  had  been  shown  that  her  husband 
had  no  settlement.  —  'The  Court  refused  to  grant  a  rule  to  show 
cause,  saying,  that  the  Sessions  had  done  right ;  for  that  the  proof 
of  the  birlh,  although  the  pauper  was  removed  as  a  person  who 
h^d  been  married,  was  sufficient  in  the  first  instance,  unless  the 
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parties  had  been  surprised  by  such  evidence.  The  husband  of 
diis  pauper,  perhaps,  had  no  settlement ;  or  even  supposing  that  he 
had  a  settlement,  until  that  settlement  be  discovered,  the  woman's 
own  settlement  would,  in  the  mean  time,  remain.  The  motion 
was  accordingly  denied.  ( a) 

30.  Rex  r.  Wkidey,  H.  T.  26  G. 3.  Editor^  MSS.-^T.  P.  Thspli^sor 
his  wife  and  children  were  removed  from  the  township  of  fV.  to  'f^  ^Xr^ 
the  township  of  H.     The  Sessions  quashed  the  order,  and  stated,  SSTb^ttlkLi 
that  F.  P.3  the  mother  of  the  pauper,  deposed,  that  her  son,  the  to  bt  iks  pkun 
pauper  was  bom  at  if. ;    that  her  husband,  the  father  of  the  ofiii«ttl«« 
pauper,  had  before  her  marriage  with  him,  served  two  years  in  meat,  alilMNigh 
H^  and  therefore  belonged  to  that  place,  but  tliat  she  had  no  K.*S!Su!!!ni 
conversation  with  him  a^out  his  settlement,  nor  did  she  know,  or  ^J    ^^  1^ 
ever  hear  that  he  was  hired  for  a  year  there ;  that  her  husband  aerNStwoyiani 
was  still  living  at  A. ;  but  he  was  not  brought,  or  attempted  to  be  in  a  diffiraift 
brought,  to   prove  his  settlement.     This   case  was  argued  by  psrbb ;  Ibr  mm 
Fbarklbt  for  the  order,  that  is  for  the  township  of  f/.,  and  ^^^f^*  t*»^  *• 
CocKBLL  for  the  township  of  W.    It  was  stated  that,  at  the  West  JJ^ijJirioaSw 
Riding  Sessions,  the  practice  is  for  tlie  respondents  to  begin  (b) ;  j^  j%u^^ 
that  CocKKi^L  accordingly,  for  the  respondents,  called  the  pauper's 
mother  to  prove  his  birth  as  a  prima  facie  settlement,  and  then 
stopped ;  that  it  came  out,  on  the  cross-examination,  that  the 
fiober  was  alive,  and  might  have  been  produced ;  upon  which  the 
Sessions  quashed  the  order,  without  going  into  the  appellants' 
case;    it  having    been    understood,    that  if  the    Court    should 
be   against    the  appellants    on   this   point,    they   should   be  at 
tiberty  afterwards  to    go    into    their    case.  —  Fearnley    now 
argtittl,    that    the  settlement  of  the  parents  was    immediately 
communicated  to  the  child;  that  the  oirth  only  afforded  a  pre- 
sumption of  a  settlement,  which  was  sufficient,  when  no  evidence 
of  the  actual  settlement  could  be  had.     But  here  the  parents 
night  have  been  produced,  and  therefore  it  was  incumbent  on  the 
respondents,  first  before  the  justices,  and  afterwards  on  the  appeal, 
to  prove  an  actual  settlement,  or  to  show  that  there  was  none, 
except  by  birth.  —  Cock  ell,  contray  said,  that  birth  was  certainly 
no  more  than  ^primd  facie  settlement,  and  that  he  had  offered  it 
oniy  as  sucli.    The  effect  of  it  was  to  throw  the  proof  on  the 
other  side ;  that  all  the  books  began  with  birth  as  the  first  settle- 
ment ;  and  at  many  Sessions,  where  the  practice  was  for  the  ap*- 
pellants  to  begin,  the  constant  way  was  for  them  to  prove  the 
birth.  —  The  Court  was  of  opinion,  that  proving  the  place  of  the 
birth  of  a  child,  was  proving  its  primary  place  of  settlement,  and 
therefore  sufficient  to  throw  the  burthen  on  the  other  side,  of 
proving  a  different  place  of  settlement  by  parentage,  if  the  fact 
would  enable  them  so  to  do.  (c) 

(a)SceRexo.  InlMbituitsofRyton;  dren,  from   Heaton    Norris,  in    Lan- 

Rex  9,    InhdiiUnto  of  Hcntingham ;  cashire,  to  Beard,  in  Derybshire.     The 

Rex  9.    InhabitaDts  of  Hedaor;  and  Sessions  quashed  Uie  order,  and  stated. 

Hex  «.  Wbixlcj,  Chap.  IL  port.  that  the  respondenU  rested  their  case  on 

(A)  See  Rex  a.  Woodford,  ante,  pi.  29.  the  birth  settltmeni  of  Benjamin  Lomax, 

(c.  And  upon  tho  authority  of  Uw  in   Beard,  proving  Uiat  he   was  bom 


dbofc  emt  vm  determined  that  of  Rex  there ;  that  it  appeared  from  the  evi- 

c  Inhabitaoto  of  Heaton  Norris,  £.  T.  denoe  on  the  part  of  Uie  respondenU, 

36  G.  3.  6  T.  R.  653.— Two  juitices  that  hU  father  had  come  to  reside  m 

d  Aan,tbeM<fcofBao>unin  Beard  only  two  yean  before  Ben>niin 

aoldkr,  and  her  thne  dul-  wm  bora,  mi  entire  itnDser  to  tba 
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TTie  Settlons  31.  Rex  v.  WaJcefield^  T.  T.  44  G.3.  5  East,  335.  —  Two  jusUces 

ha^g  decided    removed  Mary  the  toi/e  of  G.  F.  and  her  Jive  children,  by  name* 
in  favour  of  a      jy^^^  ^j^g  township  of  A.  to  the  township  of  JV,,  both  townships 


settlement  in  A, 


birth,  and  the 
only  evidence 
to  oppose  this 
being  that  of 
the  pauper *s 


by  which  the  '  being  within  the  parish  of  ^F.  jup  the  county  of  York,  and  main- 
pauper's  father  taining  their  own  poor  separately.  On  appeal  the  Sessions  con- 
was  proved  to  firmed  the  order  of  removal,  subject  to  the  opinion  of  this  Court 
!»▼•  been  re-  on  the  following  case  :  The  respondents,  in  support  of  the  order  of 
^J^I'^rT"  removal,  proved  that  the  appellants  had  at  various  times  during 
parish  40  years  ^^rty  years  past  relieved  G.  P.,  the  father  of  G.  F.,  the  husband 
ago^  and  before  of  the  pauper  Mary,  and  different  members  of  his  family,  some  by 
the  pauper's        being  taken  into  the  appellant's  workhouse,  and  some  in  otherways 

during  the  time  that  they  resided  in  the  township  of  S.,  and  had 
provided  coffins  for  and  defrayed  the  expences  of  the  funerals  of 
some  of  the  family.  It  was  also  proved  that  G.  F,,  who  is  now 
thirty-eight  years  old,  the  husband  of  the  pauper  Mar^,  and  father 
own  bhih  in  B,  of  the  other  paupers,  was  born  and  has  always  lived  in  the  town- 
fl'^S*'"*^""  ship  of  ^.  The  above  was  the  only  evidence  given  in  support  of 
ofS^io  ^'•Sr  ®S^^"^^  ^^®  order  of  removal.  —  Lord  Ellenborough  C.  J. 
case  reserAd.  *  ^^e  relief  was  given  by  the  township  of  fV.  to  the  father  of  the 

pauper's  husband  and  to  different  members  oihis  family,  which  must 
mean  the  family  of  the  pauper's  husband's  father  :  and  this  while 
they  were  residing  in  another  township.  This  was  evidence  of  the 
father  of  the  pauper's  husband's  settlement  in  W.  at  that  time :  and 
this  is  stated  to  have  been  done  at  different  times  during  the  last  forty 
years ;  the  particular  periods  are  not  material ;  for  no  other  settle- 
ment has  been  established  since :  and  all  things  are  presumed  to 
continue  in  the  same  state  unless  something  be  shown  to  the  con- 
trarv.  Then  the  only  evidence  set  up  against  this  is  that  of  the 
birth  of  the  pauper's  husband  in  A>,  which  is  no  more  than  primd 
Jacie  evidence  of  a  settlement  there.  Then  if  there  were  evidence 
on  both  sides  the  Sessions  were  to  decide  on  it.  —  Grose  J. 
There  was /7riwi^^ciV  evidence  ^n  both  sides,  on  the  weight  of 
which  the  Sessions  were  to  determine.  —  Lawrence  J.  I  am  of 
the  same  opinion.  The  father  was  relieved  forty  years  ago  by  the 
township  of  W,,  which  must  have  been  before  the  birth  of  the 

£auper's  husband,   who   is  now  only   thirty-eight  years  old.  — 
lE  Blanc  J.    The  least  that  can  be  said  is,  that  there  was  evi- 
dence on  both  sides ;  but  the  place  of  birth  is  the  weakest  evidence 
of  settlement.  —  Orders  confirmed.  ' 
A  child  eight  32.  Rex  v.  Great  Clacton,  H.  T.  60  G.3.  &  1  G.  ^.SB.Sf  A.  410. 

^v^^Uutdbut  '""'^^^  pauper. «/.  fV.,  aged  about  eight  years,  w^  removed,  by  an 
both^hose'pa-  ^^^^^  ^^  ^^^  justices,  from  the  parish  of  St.  M.,  to  the  parish  of 
rants  were /risA,  G.  C.  Upon  appeal  the  Sessions  confirmed  the  said  order,  subject, 
and  without  &c.  fV,  W.,  the  pauper's  late  father,  was  born  in  Ireland,  and  was 
any  settlement    married  in  that  county  in  1807,  to  A,  C,  who  was  also  born  there. 


place,  neither  he  nor  any  part  of  his 
family  liaving  been  at  Beard  before,  nor 
haying  had  any  property  or  connection 
in  the  place;  and  that  he  came  from 
Bolton,  in  Lancashire,  where  he  had 
been  many  years  the  occupier  of  a  public 
bouse  :  but  it  was  not  proved  that  any 
inquiry  had  been  made  by  the  respon- 
dents respecting  tlie  father  *s  settlement : 
and  Topping,  who  was  to  haye  argued 


in  support  of  tlie  order  of  Sessions,  ac- 
knowledged, that  after  the  determin- 
ation in  the  two  cases  above  stated,  of 
Rex  V,  Woodford  and  Rex  v.  Whixley, 
he  could  not  dispute  but  that  the  place 
of  the  birtli  of  the  pauper's  husband 
was  jnimdfacie  the  place  of  his  settle- 
ment :  and  the  Court  being  of  the  same 
opinion,  the  *  order  of  Session  was 
quashed. 
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The  pauper  was  born  in  1810>  in  the  parish  of  G.  C,  and  the  in  JEngtand^ 

father  died  in  the  parish  of  Si.  Af.  in  ]817»  without  having  gained  ""^  TjS**J!Jf' 

any  settlement  in  England.    The  mother  subsequently  married  juISi^har 

H.  F.,  a  settled  inhabitant  of  tl^  parish  of  St,  Af.,  where  she  g,^  hiulMnd, 

resided,  and  the  pauper  had  becdime  chargeable.     Before  the  last  had  married  a 

marriage  she  had  acquired  no  settlement  in  England. — The  Court  Mttlad  inhabit- 

beld  that  the  removal  was  properly  made.     Without  determining  ■??  °^*'j*  ^ 
what  might  have  been  the  case  if  the  mother  had  been  also         \wi*"lf 

removable  at  the  time,  it  is  clear  here  that  she  having  acquired  a  chargeable,  to 

settlement  by  marriage,  the  pauper's  case  is  to  be  considered  as  if  the  place  of  hb 

he  had  no  parent  alive.     Then,  if  so,  the  clause  in  question  only  birth,  and  is  not 

applies  to  persons  who  are  themselves  bom  in  Ireland^  which  he  ^'^^  •*« 

was  not.     The  order  of  Sessions  must,  therefore,  be  confirmed.  —  ^^'  ^'  ^  *** 

Order  confirmed.  ' 
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CHAPTER  II. 

SETTLEMENT  BY  PARENTAGE. 

I.  J5fy  Settlement  of  the  Father. 
II.  Btf  Settlement  of  the  Mother. 
III.  C^ Emancipation. 

I.  By  Settlement  of  the  Father. 

Foreign  pa-  83.  QOWRBD's  casCy  T.  T.GW.Sf  M.  Comb.  287.  —  A  Dutch 
KDtii  who  bmro  ^^    woirian,  of  the  name  of  C  with  her  two  children,  landed 

guned  no  leu  ^^  Harwich  from  Holland^  and,  removing  to  another  place,  were 
J^JJ^"^j'^JJ|j^°'  sent  back  to  Harwich  by  an  order  of  two  justices. -— Darnel: 
a  settlement  to  Landing  makes  no  settlement  —  Shower  :  It  is  within  the  eauity 
their  children,  of  the  act.  ^—  Eyres  J.  You  must  keep  them  when  you  nave 
8.  C.  Poor's  them,  for  aught  I  know  ;  for  it  seems  to  be  casus  omissus. —  The 
Sett.  soi.  order  was  quashed. 

Hie  father's  34.  Hard^s  casct  M.  T.  SW.S.2  Salk.  427.  —  Shower  moved 

settlement  shall  to  quash  an  order  for  the  removal  of  an  idiot  to  the  place  of  the 
be  conferred  on  j^st  legal  settement  of  his  father,  comparing  it  to  the  case  of  a 
dii^ahhouffh  ^^^^^^y  ^^^  *®  ^°  ^®  maintained  by  the  parish  where  it  was  bom. 
such  child  be  ^"^  ^^  HoLT  C.  J.  The  father  of  an  idiot  ought  to  maintain  him, 
on  idiot.  and  if  he  cannot,  the  parish  or  place  where  his  father  is  settled. 

Comb.  S8a  There  is  no  difference  to  be  made  in  this  respect  between  an  idiot 
Mod.  Cos.  87.    and  any  other  poor  child.     But  the  case  of  a  bastard  differs, 

because  he  has  no  father,  or  none  whom  the  law  takes  notice  of  as 
such;  and,  therefore,   until  the  18  £/fz. c.  5.  the  parishes  where 
bastards  were  born  were  bound  to  maintain  them. 
The  father's  35.  Rex    v.   Saxmundham,    12  JV.S.  MSS.  —  A  child   of    a 

settlement  com-  former  husband,  though  but  a  year  old,  when  a  woman  is  married 
SSidl^ll!*^ *******  to  a  second  husband  cannot  gam  a  settlement  in  the  parish  where 
chanced bythe  *^®  S®^®  ^'^'^  *"^^  second  husband,  but  shall  only  go  there  for 
mwrn^ofhis  nurture^  and  be  maintained  by  the  parish  where  the  child's  father 
widow.  had  a  settlement ;  and  so  also  if  a  bastard. 

&  C  Fort  a07.  Cald.  10. 

If  H  being  36.  Rex  v.  Cumner,  T.  T.  1  Ann.  2  Salk.52S —  H.  was  settled 

•"J**?^  ^  A  g^  Q^^  jiujI  Ij^jI  several  children  born  there ;  afterwards  he  removed 
▼endchikkra~  ^®  *"^  gained  a  settlement  at  M.  ,•  and  becoming  poor,  his 
there,  remore  children,  under  the  age  of  seven  yearsy  were  sent  back  to  C.  — 
to  and  gain  a  PowELL  J.  held,  that  when  a  child  is  sent  with  the  parents  for 
settlement  at  B,  iiur/ttrcr  only,  it  gains  no  settlement ;  but  here  the  children  did  not 
^^dren  mu  ^.Q^g  ^y  order ;  and  the  children's  settlement  shall  not  be  divided 
seven  Jm  an  ^^^^  the  father^  for  that  would  be  unnatural.  Where  a  man  gains 
Mitiedat  B.  ^  settlement  for  himself,  his  wife,  and  servants,  he  shall  likewise 
&  C  s  Salk.  S^^  ^"^  ^^^  ^^  children  also  ;  but  if  a  toidotOf  having  children 
859.  Fort.  sss.  under  seven  years  of  age,  manr  a  second  husband  of  another 

parish,  they  shall  go  with  her  (or  nurture,  but  shall  not  gain  a 


Sect.  1 J  AS   DERIVED   VAOM    THE  VATHBE.  27 

settlement  tliere»  and  shall  return  when  they  are  seven  years  old. 

She  cannot  gain  a  settlement  for  them,  being  under  coverture, 

and  she  only  gains  a  settlement  for  herself,  as  being  part  of  her 

husband's  famny. —  Holt  C.J.     Birtr  is  the  first  settlement, 

and  there  must  be  another  hy  Jbrty  days^  &c.  to  alter  the  first 

settlement.     A  child  under  the  age  of  seven  years  \%  accounted 

0  nurse  child.     If  a  child  above  seven  years  of^aee  be  put  out  to 

nurse,  or  for  education,  it  gains  no  settlement :  Uie  question  here 

is,  \\Tiethcr  the  first  settlement  by  birth  is  altered  by  the  father's 

gaining  a  new  settlement  ?  Suppose  the  father  and  mother  conm 

to  A  and  then  go»to  j9,    and  within  forty  days  the  mother  is 

delivered  of  a  child,  the  child  though  legitimate  shall  be  settled 

where  born.     The  father  indeed  ought  to  maintain  his  children : 

the  justices- cannot  remove  the  children  from  the  father  till  he  fall 

to  decay.    If  a  father  be  settled  and  die,  and  his  wife  being  big 

with  child  die  before  the*  child  is  born,  and  aAer  her  death  the 

child  is  bom,  it  is  settled  at  the  place  of  its  birth,  (a)    In  this  case  {a)  See  Rex  v. 

the  .settlement  of  the  father  at  Milton  is  the  settlement  of  his   Clifton,  eotura, 

children.     The  child  is  settled  by  birth  only  where  it  is  an  ac* 

cidenial  setilement.'-^The  order  was  quashed.  ^ 

37.  Coxweil  v.  ShiiiingJ^rdy  H.  T.  4  Ann.  Fort.  313.  —  By  HoL t  ThefiiUier's  set- 
C.  J.     The  birth  of  a  legitimate  child  does  not  make  a  settlement,  tlement  is  the 
but  the  place  of  the  last  legal  settlement  of  the  father.     A  jcttlementofhw 
legitimate  child  born,   or  a  child  dropped,  in  a  place  where  a  dreB*Sn*whiIu ' 
person  is  vagrant,  gains  no  settlement  by  being  dropped,  but  ever  place  they 
where  the  father  was  last  legally  settled.  mtj  be  bom. 

S.  P.  Reg.  v.  Sl  Giles,  Foley,  269. 

38.  Rex  v.  Cliflon,  M.  T.  5  Ann.  19  Fw.382.  — If  the  father  A  legitimtte 
die  before  tlie  child  is  bom,  yet  the  child  shall  be  settled  where  5*"**^'  though 
the  father  was  settled  before  his  death.  fotto*id«lA 

shall  inherit  his  settlement.     See  Rex  v.  St.  Mary  Cardigan,  past,  pi.  45. 

39.  St.  Giles  Reading  v.  Eversley  Blacktvatery  H.  T.  lOG.  1.  The  setUement 
&r.580. —  JV.C.  having  gained  a  settlement  in   the  parish  of  of  the  father  is 
E.  B.,  removed  into  the  parish  of  St.  G.,  and  married  there,  and  ^h|J*u^[5^ 
had  two  children  born  there,  and  lived  there  till  his  death,  but  children  al- 
gsdned  no  new  settlement  in  that  parish.     After  the  death  of  C,  tluugh  the 
the  children  were  removed  by  order  of  two  justices  to  E.  B.,  the  father  resided 
place  of  their  father*s  last  legal  settlement;  and  upon  appeal  to  elsewhere  at  the 
the  Sessions  the  order  was  quashed ;  the  Sessions  being  of  opinion,  **"*  *fVe"thc' 
that  the  children  could  not  be  removed  to  E.  B.  after  their  father's  blnh*  and  thlT 
death,  he  never  having  been  in  that  parish  after  they  were  born,  children  may  be 
and  having  lived  with  his  children  always  in  the  parish  of  St.  G.  —  removed  to  such 
But  it  was  held  by  Pratt  C.J.  Powys,  Fortescue,  and  Ray-  place  of  settlc- 
MOKD  J%.  (a),  that  though  the  place  of  the  birth  of  a  poor  child,  J|Jf,I^.*^*5r 
when  the  father  has  got  no  settlement,  is  the  place  of  the  settle-  ,iti,oug|,  ^1,^-.' 
ment  of  the  child;  yet  where  the  father  has  gained  a  settlement,  were  never 

his  children,  though  bom  in  another  parish,  shall  be  looked  on  there  during  the 

as  settled   at  the  place  of  their  father's   last  legal  settlement,  lifetime  of  Uieir 

and  shall  be  removed  thither,  as  well  after  the  death  of  their  P*^"*- 

Cither^  if  occasion  require,  as  in  his  lifetime,  supposing  they  have  S.  C.  Str.  S80. 

iZ  Sess.  Oas.  1 1  o. 
8  Mod.  169. 
•a;   According  to  the  report  of  Uiis     but  according  to  8  Mod.  169,  2  Sess. 
case  ID  Strange,  58a    Raymond^  J.      Cass.   116.     the    whole    Court    were 
iiwtnUd  from  the  rest  of  tb»  Court;     unanimouB. 
VOL.  I/.  C 
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Fort  320.  gained  no  settlement  of  their  own :  and  therefore  the  order  of  the 

Andr.  350.         Quarter  Sessions  was  quashed. 

The  wife  tnd  40.  Rex  V.  Ironacton^  Af.  T.  14  G.  2.   Burr.  5.  C.  153 Two 

children  of  a  justices,  upon  complaint  that  ^.  the  wife  of  IV*  K*  and  eight  of 
man  nwiy  be  ^jj^j,.  children  (naming  them)  had  intruded  into  P.,  removed  them 
l^'^^hU  wt  ^^  ^-^  ^^^^^  ^^^y  a^J^^ged  to  be  the  last  legal  settlement  of  the 
dement,  though  husband*  An  OBJECTION  was  made,  that  the  wife  and  children 
he  is  aliye  and  are  removed  without  the  husband.  —  Per  Curiam  :  How  does  it 
does  not  reside  appear  that  the  husband  was  not  at  /.  at  that  time  ?  We  cannot 
^'^*  soppose  it  to  be  wrong,  unless  it  appear  so :   the  supposition  is 

rather,  that  he  is  at  the  place  where  he  is  adjydged  to  be  legally 

settled.    The  intrusion  complained  of  is  only  that  of  the  wife  and 

children.    How  could  the  justices  remove  the  husband  when  he 

was  not  complained  of? 

A  legiUmate  41.  Rex  v.  SU  Botolfh*s,  H.  T.  28  G.  2.    2  Burr.  S.  C.  367.  — 

child  has  a  right  E.  the  pauper,  being  settled  in  the  parish  of  St.  B,,  married  F.,  an 

to  itA  parent**      Jrish  sailor,  who  had  no  settlement  as  far  as  she  knew,  and  who 

^^^sAall^    was  alive  as  she  believed,  having  then  lately  heard  so.     The  Ses- 

uke  effect  6rst:  ^^ons  removed  her  and  her  child  to  St.  B,  as  to  the  place  of  her 

but  if  the  father  last  legal  settlement.    LiOrd  Chief  Justice  Rider  delivered  the 

has  no  settle-      resolution  of  the  Court.     St,B»*s  parish  was  once  the  place  of 

m^t,  then  the    jEJ.'s  settlement,  and  would  so  continue  till  she  had  gained  an- 

toiL      -      other.     It  could  not  cease  by  any  other  method.     A  man  cannot 

S^*8  •  foHn      E^^^  away,  or  release,  or  suspend  his  settlement,  for  the  public  is 

such  caae,  the     concerned  in  it  as  well  as  himself.    If  a  man  have  a  settlement, 

mother's  his  wife  and  children  will  be  entitled  to  it ;  but  if  he  have  none, 

maiden  settle-     they  can  have  none  from  him.    It  is  objected,  that  this  will  sepa- 

tinjTuWied!  **"   '*^®  ^^^  '^'^^  ^^  *^®^^  ^^^^  ^^^  husband,  and  amount,  in  effect,  to 
a  Rin  ^        *  divorce.     But  they  are  separated  already,  for  he  has  left  her ; 
Giles  V.  St.        find  since  he  has  no  settlement  of  his  own,  he  may  as  well  go  to 
Margaret,  Fo-    her  in  her  own  maiden  settlement  as  in  another  place.    It  is  no 
w^'  ^*^w  **        hardship  upon  the  parish  where  she  was  settled  before  coverture, 
bam  Str  eels''  '^  ^^^  rormer  settlement  was  never  determined ;  because,  as  long 
'      *      *     as  that  continues,  it  is  their  duty  to  maintain  her.     There  are  four 
cases  in  point,  that  the  wife's  maiden  settlement  remains,  unless 
she  acquires  another,  and  there  is  a  fifth  pretty  nearly  so.    We 
therefore  are  all  of  opinion,  that  the  mother's  maiden  settlement 
remains,  having  never  been  determined,  but  only,  as  it  were,  sus- 
pended during  the  time  that  she  continued  under  the  power  and 
protection  of  the  husband,  and  was  maintained  and  supported  by 
him.    A  legitimate  child  has  a  right  to  its  parent's  settlement. 
The  father^a  shall  take  effect  first ;  but  in  cases  like  this  where 
the  father  has  none,  the  child  must  go  to  its  mothers  settlement, 
A   ki J  1^         *°^  °°^  merely  for  nurture.  —  The  orders  were  affirmed. 
^Xd,wh^       4.2.  Rex  V.  Tostock,  H.  T.  13  G.  3.    Burr.  S.C.  7S7.  —  E.  P. 
parents'after-      ^^  ^^^^  *^  ^'  of  the  body  of  E.  P.,  spinster;  and  E.J.^  who 
wards  inter-       was  settled  at  /.,  but  then  resided  at  T.,  was  the  reputed  father, 
marry,  and  Soon  after  the  birth  of  this  bastard  child,  its  parents  intermarried ; 

fi^me  f^er  and  after  the  said  marriage  the  overseers  of  T.  desired  J.  to  get  a 
cures  a  cerUB^  certificate  from  /.  /  and  he  accordingly  applied  to  the  parish-officers 
cateforhimxelf,  ^^  ^-*  ^^d  they,  without  being  informed  that  the  child  was  a  bas* 
his  wife,  an(f  to  tard,  gavc  him  a  certificate  for  himself,  his  wife,  and  his  child, 
c^,  shall  gain  whereby  they  acknowledged  the  said  E.  J.,  E.  his  wife,  md  E. 
his  father's  set-  their  son,  to  be  inhabitants  of  the  parish  of  /.  The  question  was, 
xr^A^i^  Whether  under  these  circumstances  the  child  was  settled  by  birth 
^herebim.         or parentage?    And  the  Court  held,  that  the  parish  of  /-  was 
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bound  by  tbeir  certificate,  and  was  thereby  estopped  to  say  that 
(he  child  was  not  the  son  of  the  paupers  ;  and  therefore  that  the 
child  was  entitled  to  the  father's  settlement  the  same  as  if  it  had 
ia  fact  been  a  legitimate  child. 

4S.  Rex  ¥•  BuckUburif,  E.  T.  26  G.  3.    IT.R.\  64.  —  Two  jus-   Nuwe  diildren 
tices  removed  the  paupers  E.  K.,  J,  AT.,  and  S.  A'.,  three  poor  maybe  removed 
children,  all  of  them  under  ^ve  years  of  age,  from  Buckleburu  to  *°  Ui«r  father^ 
Bradfidd.     The  Sessions  quashed  the  order,  and  stated  the  fol-  J^Sbl^deSl! 
lowing  case  :  The  paternal  grandfather  of  the  three  paupers  was,  at 
the  time  of  his  death,  settlcdin  Bradfield.     He  left  several  children 
by  his  wife  E.  K,^  and  amongst  others  C.  K.^  who  went  to  the  parish 
of  r.  in  the  year  1777,  where  he  married  5.  5.     *S.  S.  died  about 
Chruinuu  1784.     C.  K.  in   the  year   1785   brought   the  three 
paupers  to  E.  K,  his  mother,  in  'BuMebury^  and  told  her  they 
were  his  children,  and  desired  she  would  take  care  of  them,  and 
promised  to  send  money  from  time  to  time  to  pay  for  their  main- 
tenance. The  pi^pers  remained  with  E.  K.  about  fourteen  weeks, 
at  the  end  of  which  time  C.  K.  her  son  not  having  sent  money 
sufficient  for  their  maintenance*  and  E,  AT.,  who  had  herself  re- 
ceiTed  parish  relief,  being  unable  to  maintain  them,  they  were 
renu)ved  to  the  parish  of  Bradfidd.    On  these  orders  being  re* 
moved  into  the  Court  of  King's  Bench,  it  was  contended ;  lst» 
that  as  it  appeared  they  were  nurse  children^  they  ought  not  to 
haTe  been  removed  without  their  father  or  mother,  unless  the  order 
had  stated  that  the  parents  were  dead,  and  that  Bradfield  was  the 
last  settlement  of  the  father  (a) ;  SSd,  that  the  order  had  been  made  (^1  ^  ^'* 
on  the  examination  of  the  grandmother.    But  the  Court  were  S*ova/ofpoor 
clearly  of  opinion  that  there  was  no  objection  to  the  competency  §  6. 
of  her  evidence  (6),  and  that  it  was  incumbent  on  the  parish  of  (b)  See  Rex  v. 
Bradfieid  to  have  shown  that  the  father  had  gained  a  subsequent  Creech  St  MU 
settlement.     And  the  order  of  Session  was  quashed,  and  the  ori-  chael's,  ante, 
ginal  order  confirmed.  P^*  ^®' 

44.  Rex  V.  Sione,  M.T.  35G.S.    6  T.  22.56.  — Two  justices   For  proof  of  the 
remored  Af.  the   wife  of  T.  2).,  and  M.   her  infant  daughter,  .^^!j|^^^ 
from  S»  to  £.     Upon  appeal  the  Sessions  quashed  the  order ;  ^i^^^  ^^  estab- 
stating  that  7\  had  lefl  his  wife  and  family  for  three  quarters  Ush  the  settle- 
of  a  year,    during    which   time   his    wife    had    not  heard    of  mentof  AucAi^ 
him,  nor  bad  he  since  been  at  S.  or  Z.;  that  the  settlement  of  rfrminthesame 
r.'s  father  was  in  £. ;  but  that  T.  himself  was  not  born  there;  S^;^"*^:^^ 
and  that  it  did  not  appear  by  the  evidence  of  T.'s  father  or  wife,  conSadSrtJt^ 
or  by  any  other  testimony,  that  he  had  gained  any  settlement  in 
his  own  right.     The  justices  further  stated  that  the  order  of  re- 
moval had  beeii  made  without  any  examination  of  the  husband  of 
the  pauper  jlf. ;   and  that  they  were  of  opinion  that  due   dili- 
gence bad  not  been  used  by  the  respondents  to  find  him  out.     But 
Lord  Kbhton  C.  J.  said  there  was  nothing  in  the  case;  that  the 
evidence  produced  was  legal  evidence,  and,  if  not  contradicted, 
sufficient  to  establish  the  settlement  in  L, ;  but  that  the  Sessions 
seemed  to  have  thought  it  indispensably  necessary  to  procure 
farther  evidence,  in  which  they  were  mistaken. — The  order  of  Ses- 
aons  was  quashed.  ^n.      *»i        » 

4.5.  Rex  T.  St.  Mary  Cardigan,  M.T.  35  0.3.  6T.R.U6.—  ^l^^l^^ 
J.  J.,  the  husband  of  the  pauper  E. «/.,  gained  a  legal  settlement  tainted,acquired 
by  servitude  in  the  parish  of  X..  in  1767.     He  was  afterwards  tried  beCot^OieiX- 
for  sheepstealing  and  was  convicted,  and  had  sentence  of  death  tttLnder  \«  coa- 


90 


SETTLEltSNT   BY   PARENTAGE. 


£Cii.  IL 


afterwards. 


(a)  Heywood 
on  Elections, 
S21. 

(6)  1  P.  Wms. 
706. 


municatedtohis  ()a8sed  upon  him  in  the  year  1770/  but  escaped  from  gaol  before 
children  jx)m      jhe  time  appointed  for  his  execution.     Two  years  afterwards  he 

returned  to  C,  and  continued  to  live  there  till  the  year  1792 ; 
and  during  that  time  married  a  wife,  by  whom  he  had  two  sons 
2>.  and  «/.»  and  on  her  decease  married  the  pauper  E.,  by  whom 
he  had  a  daughter  M.  In  the  said  year  1792  he  again  absconded, 
whereby  his  wife  E,  and  his  children  became  chargeable  to  the 
parish  of  St.  Af  .  in  C.  The  settlement  of  the  wife  before  marriage 
was  in  St.  M*  in  C.  —  Touchet  argued,  that  by  the  attainder  of 
the  husband  all  his  rights  were  destroyed,  and  among  them  the 
right  of  afterwards  communicating  his  settlement  to  his  wife  and 
children,  and  cited  the  Sudbury  case  (a),  where  it  was  held  by 
the  committee  of  the  House  of  Commons  that  a  person  attainted 
of  felony  was  disqualified  to  vote ;  and  the  case  of  the  Duke  of 
Beaufort  v.  Berty  (A),  and  Dalton,  103.  —  Lord  Kenyon  C.J. 
This  is  a  new  case  in  the  law  of  settlements ;  and  although  the 
most  has  been  made  of  it  in  the  argument,  I  cannot  bring  my 
mind  to  doubt  about  it.  None  of  the  authorities  referred  to  bear 
upon  the  present  question.  A  settlement  is  not  the  property  of  any 
roan ;  it  cannot  escheat ;  neither  can  it  be  called  a  franchise ;  in 
the  case  of  a  franchise,  it  was  rightly  decided  that  by  attainder 
the  franchise  was  lost,  and  that  the  party  had  no  right  to  vote 
at  an  election.  But  this  person  was  before  his  attainder  settled 
in  the  parish  to  which  the  paupers  were  removed,  and  I  think  the 
father's  settlement  was  communicated  to  them,  and  that  the  jus-s 
tices  at  the  Sessions  were  mistaken.  It  would  be  another  question 
whether  the  man  himself  could  acquire  a  settlement  after  the 
attainder. 

II.  By  Settlement  of  the  Mother. 

If  a  mother  ac-  46.   Wangjbrd  v.  Brandon,  E.T.IO  JV.3.  Carth.  449.  — Three 

quire  a  new  set-  poor  men  of  ^.  came  into  the  parish  of  B.,  and  married  three 

^nent,  not  in  p^^j.  ^^oii^g  of  that  parish,  who  received  relief,  &c.     Each  of  the 

butbvmiOTiafre  *^^  widows  had  children  by  their  former  husbands;  some  of  them 

with  a  second  being  uoder  seven  years  of  age,  and  others  above  that  age.     An 

husband,  her  order  was  made  by  two  justices,  which  was  confirmed  by  the  Ses- 

diildren  by  the  sions  on  appeal,  removing  not  only  the  three  men  and  their  wives, 

rttoOiI*  Ari^*^ri  ^^^  ^^^  ^^^^^  children,  from  the  parish  of  B,  to  the  parish  of  fV^ 
^j,pj2J^^"'  as  to  their  last  place  of  settlement. —  Holt  C.  J.  The  children 
mentbyMi^Aor  ^^^  not  removable  into  the  parish  of  fT.,  to  charge  that  parish  by 
parentage,  and  settling  them  there ;  but  as  to  the  nurse  children,  under  the  age  of 
cannot  be  re-  seven  years,  they  might  be  sent  thither  with  their  mothers  for 
mo^  with  the  nurture,  but  still  the  parish  of  B.  must  relieve  them  there,  and  not 
for  miriure^^  ^^®  parish  of  W.  And  as  to  the  other  children,  above  the  age  of 
while  under  seven  years,  they  ought  not  to  be  removed  at  all,  being  settled 
seven  years  of  inhabitants  in  the  parish  of  B. ;  and  the  removal  of  their  mothers 
*S®*  shall  have  no  influence  on  the  settlement  of  their  children. 

See  Rex  v.  St  Giles  in  the  Fields,  postt  pi.  49. 

The  settlement        47.  St.  George's  v.  St.  Catherines,  E.  T.   1  G.l.  Ld.  Raym. 

^'dEteJuTe  ^*'^*'  —  •^'  ^''  "^  ^^®  ^^"^^  °^  ^^®  ^^^^^'  ^^  legally  settled  in 

death  of  her  ^^'  ^'*  *"^  there  died;  and  none  of  his  children,  had  gained  any 

^aband,  is  settlement  distinct  from  the  settlement  of  their  father.     After  his 

communicated  death  his  widow  and  six  children  went  to  dwell  in  the  parish  of 

to  such  of  her  St,  G.,  where  she  took  a  house  of  twelve  pounds  a  year,  and 
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hVed  in  it  above  four  months,  and  paid  the  queen's  tax,  but  never  children  ■•  ha?* 
f»id  any  rent  to  her  landlord.  —  The  Court:  There  is  no  dis-  not  before  gwn- 
tinction  between  the  settlement  of  children  with  the  father  or  the  ^  •  •^ttlcment 
mother,  for  they  are  as  much  hers  as  the  father's,   and  nature  ^^    *'"'*  ^^*' 
obliges  her  as  much  as  the  father  to  provide  for  them ;  so  does  the  nJ^Lfio^ 
law;  and  every  argument  that  holds  for  their  settlement  with  the  SeTthe'cMeof 
father,  holds  as  to  their  settlement  with  their  mother.     The  reason   Rex  v.  Wood- 
why  children  shall  not  gain  a  settlement  where  the  wife  gains  a  •nd,  pasi,pL4S. 
settlement  only  by  intermarriage  is,  because  it  is  not  her  family^  Fo*«y>  254. 
bat  her  husband's,  and  she  cannot  give  the  children  any  sustenance   b*"^**s*1i'40 
without  the  husband's  leave.     She  is  equally  punishable  with  her 
husband  for  deserting  her  children,  and  therefore  could  not  leave 
them  behind  her.     These  children  certainly  gained  a  settlement 
with  their  mother. 

48.  Bex  J.  Woodend,  H.  T.lSG.l.  Ld.  Rat/m'.  U7i.  —  J.  B.  And  where  • 
rented  a  tenement  at  fT.,  at  30/.  a  year,  and  inhabited  upon  it  wife  gains  a 
some  years.     He  died  insolvent.     His  widow  then  removed  with  settlement  in 
her  only  child  (the  pauper),  then  about  fourteen  years  of  age,  to  ^If*^  ^T-h"*^**^ 
P.,  into  a  messuage  of  about  40*.  a-year  value,  and  some  land  ^^  ILrtakc  of 
of  1(V.  a  year  value,  which  was  her  own  estate  for  life.     The  mes-  it  notwithstand- 
suage  was  copyhold,  as  was  likewise  the  land,  which  was  let  to  a  ing  their  pre- 
tenant«     The  pauper  lived  with  her  mother  two  years  in  the  said  vious  settlement 
messuage:  And  upon  the  authority  of  the  case  of  Rex  v.  St,   o^p^^^T^j- 
Catherine^  (a),  the  Court  held  that  the  pauper  had  gained  a  2'seas.Ca^i24! 
settlement  at  P.,  by  living  with  her  mother  on  her  estate  in  that   ^on.  328.  Bar. 
parish.  K.  B.  11. 

Foley,  S79.  5  Bun*.  2638.     And  see  the  case  of  Rex  v.  Barton,  poU^  pi.  52. 

49.  Tynton  v.  King%  Norton^  Lent  assizes,  1726,  13  G.l.  MSS.  The  child  of  a 
—  The  settlement  of  a  pauper's  mother  was  at  JF, ;  she  married  a  T^^T^^j^jJU?** 
Scotchman^  who  was  a  hawker  and  pedlar,  and  who  had  never  g^iJiement  is  °*^ 
gained  any  settlement  in  England.     During  the  time  that   the  not  settled 
father  and  mother  were  travelling  up  and  down  selling  their  goods,  where  bom,  but 
the  pauper  was  bom  at  the  parish  of  K.  N.     The  counsel  for  2\  »hall  have  the 
insisted  that  the  pauper  was  a  vagrant,  and  his  settlement  properly  motfier's  setUe- 
at  the  place  of  his  birth.  —  But  Dormer   and   Fortescue  Js.  ^^  ^   ^.j 
were  clearly  of  opinion  that  the  pauper  was  settled  at  fK,  and  j^  ^  ]j^* " 
Fortescue  said,  if  the  mother  have  a  settlement  the  child  is  no  fret's, 
vagrant.  Foley,  287. 

50.  Rex  V.  St.  Giles's  in  the  Fields,  T.  T.6&7G.  2.  Editor'*  a  mother  hav- 
MSS.  —  The  pauper  Jacob  M.  was  the  son  o^  John  M.  by  A.  his  ing,  previous  to 
wife  :  A.,  before  her  marriage  with  Jacob  M.  and  while  she  was  a  her  marriage, 
single  woman,  gained  a  settlement  in  the  parish  of  5^  C.     The  J^^n^^inh^' 
place  of  John  A/.*s  birth  could  not  be  found ;  and  it  did  not  appear  o^^JJ^righ"  by 
that  John  Af.  had  gained  any  settlement  since  his  birth,  nor  that  servitude,  after 
his  wife  had  gained  any  settlement  since  his  decease  until  the  time  her  first  hus- 
of  her  marriage  with  M.  5.  her  present  husband ;    which  took  band's  death 
place  about  two  year  since.  — Page  J.    The  second  marriage  of  ^'{"J J^^ J  by"^ 
the  mother  does  not  gain  a  new  settlement  in  the  husband's  parish  ^j^^i^g .  the 
for  her  children.     The  child  now  removed  had  actually  gained  a  children  of  her 
derivative  settlement  in  the  parish  of  St.  C.  —  Probyn  J.    It  is  first  husband,  if 
certain,  that  where  the  father  has^u  settlement,  his  children  must  the  place  ofhis 
be  sent  there.     It  is  true,  that  nurse  children  cannot  be  separated  ^|J^^^°|  ^^1 
from  their  mother,  but  that  is  on  account  o£  nurture,  and  they  go  to  the  parish 
cannot  gain  a  aettlement  by  residing  with  the  mother  for  this  where  the  mo- 

(«)  JfUe,  pi.  47. 
c  S 
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tlier  gained  a  purpose ;  for  they  are  to  be  mainlained  by  the  parish  where  tbey 
settlement  in  are  originally  settled.  The  father,  in  the  present  case,  had'  no 
her  own  right,  settlement  in  the  parish  of  St.  C,  in  which  parish  the  child  was 
and  not  to  the  i,Qrn  .  but  by  this  new  settlement  in  St.  G.'s  the  pauper  ceased  to 
con?  hu8bui?*8  ^®  ^  parishioner  in  St.  C.  The  father's  settlement  cannot  be 
aettleraeht.  discovered,  and  the  child,  I  conceive,  ought  to  be  settled  at  that 
S.  C.  1  Sets.  place  in  which  the  mother  was  settled  at  the  time  the  order  was 
Cases,  171.  made.  —  Lee  C.  J.  The  only  question  is,  whether  the  settlement 
1  Burr.  Sett,  ^jijch  the  mother  gained  by  her  second  marriage  in  St.  Af.,  gains 
c«se»p  page  .    ^  setttleroent  for  Jacob  M.,  who  was  born  in  the  parish  of  St.  d  : 

and  this  very  question  was  determined  in  the  case  of  fVangford  v. 
(a)  Jnie,plA6.  Brandon  {a):    upon  the  authority  of  that  case,  therefore,  i  am  of 

opinion  that  the  child  is  settled  in  St.  C,  where  it  was  bom,  and 

where  the  mother  had  a  settlement  in  her  own  right,  and  that  this 
'   settlement  is  hot  aftected  l)y  the  mother's  second  marriage  and 

removal  into  the  parish  of  St.  M. 
A  mother  dur.  51.  Berkhampstead  y.  St.  M(iTy  North-Church,  E.  7^.  8  G.  2- 
in^  the  life  of  MSS* — The  case  specially  stated  was,  that  J,  fV.,  being  settled 
her  husband,  gt  iV.  C,  went  with  A  CERTIFICATE  to  A.,  where  he  was  made 
d?ffe^  t*'"tU  church  clerk,  and  executed  the  office  for  some  years,  and  then  ran 
ment  for  her  away  from  M.  his  wife  and  three  children.  Some  time  afterwards 
childr«n  from  M.'s  mother  died  and  left  her  two  houses  in  N.  C,  one  in  fee  and 
that  which  they  the  Other  for  life.  M.  went  with  her  children  and  resided  in  one 
derive  from  of  these  houses  for  two  years,  but  not  having  sufficient  she  applied 
^ftther  by    f^^  ^^jj^f  ^^  jj^^  p^^^jgj,  f^^  ^^^  ^^^  j^^^  chUdren.     The  husband 

^'  never    returning,   two  justices  made  an    order  to  remove  the 

children,  the  youngest  of  them  being  seven  ^ears  old,  to  A.,  as  to 
the  place  of  ihek  Jhther's  settlement.  The  Sessions  on  appeal 
quashed  the  order.  —  Lord  Hardwicke  C.  J..  As  this  ease  is 
stated,  the  mother  cannot  gain  a  settlement  for  her  children  :  the 
father,  whilst  alive,  is  the  head  of  the  family ;  and  the  children 
must  derive  their  settlements  through  him.  As  to  the  cases  of 
foreigners  or  Scotchmen  who  have  no  settlements,  they  are  singular 
cases,  and  the  wife  gains  a  settlement  through  necessity:  but 
there  never  was  an  instance  where  the  wife  was  held  to  acquire  a 
settlement  during  the  life  of  her  husband.  The  husband,  in  right 
of  his  wife,  has  a  title  to  live  at  N.  C,  but  he  can  gain  no  settle- 
ment there  without  a  residence  for  forty  days.  There  must  be,  in 
alh  cases,  an  inhabitancy  :  the  wife's  inhabitancy  at  N.  C.  with  her 
children  is  not  the  inhabitancy  of  her  husband.  A  feme  covert 
cannot  by  residence  gain  a  settlement  for  her  husband:  the  only 
doubt  is,  whether,  as  he  is  stated  only  to  have  been  a  clerk,  we 
are  bound  to  look  on  his  appointment  as  for  life.  —  Page  and 
Probyn  Js.  agreed.  —  Lee  J.  seemed  to  think  that  the  mother 
could  gain  a  ri^/tt  of  residence  for  her  children  at  N*  C,  but  he 
admitted  that  she  could  not  gain  a  settlement  for  them  during  the 
father's  life. 

A  chUd  of  ^         52.  Rex  v.  Barton  Turfe,  T.  T.,  S  Se  9G.2.  Burr,  S.  C.  49 

yean  of  age  who  2\  M.  married  D.  the  daughter  of  F.  B.<,  having  then  D.  (the 
possesses  a  den-  person  removed)  his  daughter,  of  the  age  of  ten  'years  or  there- 
^fromTiis  aborts-  .  T.  M.  hired  a  farm  dl  the  yearly  value  of  a  hundred 
father,  may,  pounds  in  the  parish  of  B.  T.,  where,  after  serving  the  office  of 
after  the  death  overseer,  ho  died.  After  his  death,  X).  his  widow  removed  from 
ofhu  father,  B.  T.  to  //.,  and  dwelt  there  in  a  house,  and  occupied  iMida 
Mcguire  a  new     thereto  belonging  of  the  yearly  value  of  four  pounds,  which  house 
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and  landi  were  given  to  her  bj  the  will  of  F.  B.'her  father:  and  aeuUnuni  ftom 
D.  her  daughter,  being  then  of  the  age  of  thirteen  years,  went  ^us  motber  by 
and  Jived  there  with  her  mother  as  part  of  her  family  (there  being  8**'"8  ^^  *^ 
then  several  sons  and  other  children)  for  about  the  space  of  one  '^J^Jj"^!^ 
year  and  a  half.    The  Sessions  adjudged  that  D.  the  daughter  u^ngiHthber 
gained  a  settlement  in  B.  T.  in  right  of  her  father ;  and  that  having  ••  a  part  of  her 
oDoe  gained  a  legal  settlement  in  B.  T.  she  could  not  aflerwards  family  upon  her 
gain  a  subsequent  settlement  in  if.  in  right  of  her  mother. —  own  estate :  and 
Probth  J.  said,  the  case  is  no  more  than  this :  Whether  a  widow  SJe  rem*^  rf 
removing  with  her  children  to  her  own  estate,  from  whence  she  is  ,uch  child  it  it 
irremcveahle,  does  or  does  not  acquire  a  settlement  for  her  children  not  necessary  to 
who  remove  with  her  as  part  of  her  family  ?  and  upon  the  cases  of  state  that  it  had 
SL  George  v.  Si.  Catherine  (a)  and  Rex  v.  Woodend  (b),\i  is  clear  "<>*  gwned a 
•be  does.  —  Lbb  J.  observed,  that  it  appeared  that  the  daughter  |2rif"*"* 
was  then  ten  years  of  age ;  which  circumstances  raised  some  doubt  '      ! 
in  him.     It  is  certain,  he  said,  that  a  settlement  is  gained  equally  ^*^    "^'  P 
in  the  case  of  a  mother  when  the  father  is  dead,'  as  in  the  case  (*-'  -^nto,pl.  48. 
of  A  FATHER  bv  a  legitimate  child.    But  his  doubt  was  upon  the 
age  of  the  child,  which  was  ten  or  mq^e  when  the  mother  went 
into  the  parish  of  H* :  whereas  in  the  cases  cited  the  age  of  the 
children  was  under  seven  years.     He  said,  he  did  not  put  it  on 
the  foot  of  nurture  ;  but  doubted  whether  a  child  acquires  a  new 
settlement  after  that  age  by  going  with  the  mother  to  the  place  of 
her  settlement.  —  Probtn  J.     It  appears   upon    the  order  of 
Sessions  that  this  child  had  not  acquired  any  settlement  of  her 
own.    She  must,  therefore,  follow  the  settlement  either  of  her 
Jaiker  or   mother.     Now   in    all    those  cases   that    have    been 
jDeodoned,  the  child  had  thq  same  settlement  under  the  father  as 
this  child  had :  and  this  order,  as  now  returned,  prevents  us  from 
surmising  that  she  had  gained  any  settlement  of  her  own.     Indeed, 
if  a  child  be  under  seven  years  of  age,  it  must  go  with  the  mother 
for  nurture;  but  that  is  not  the  present  case.  —  Page  J.  I  think 
the  age  makes  no  difierence.     Indeed  on  account  of  nurture  a 
child  under  seven  must  go  with  its  mother ;  but  it  remains  settled 
at  the  father's  parish,  and  must  be  maintained  by  that  parish.     But 
where  the  mother  goes  to  an  estate  of  her  own,  from  which  she  is 
irremoveable,  a  child  may,  after  the  father's  death,  gain  a  settle- 
ment under  the  mother,  as  well  as  it  could  under  the  father* 
—  Lbb  J.  I  always  took  it,  that  in  cases  oi  legitimate  children 
the  first  thing  to  be  inquired  into  was  the  settlement  of  the  rA- 
TBBR :  if  that -cannot  be  found,  then  indeed  the  child*s  settlement 
must  follow  that  of  the  mother.     But  this  being  a  derivative 
settlement  from  the  father,  and  the  child  being  of  so  advanced  an 
age,  1  should  think  it  right  not  to  be  broken  into  and  transferred 
to  that  of  THE  MOTHER,  unlcss  it  appeared  that  the  daughter  had 
not  acquired  a  settlement  of  her  own.      Upon  this  doubt  the 
question  was  adjourned;    and  when  it  came   on   again,  Lord 
Hardwicke  C.^  J.  said,  he  did  not  know  any  such  difference 
between  one  kind  of  settlement  and  another.     The  father  and 
BBOther'a  settlement  is  just  the  same  case.     In  the  case  of  Pauls- 
purif  V.  fVoodend  (c),  the  child  was  thirteen  or  fourteen  years  of  (0 -rfw^e,  pi.48. 
age.      I  think  the  order  must  be  quashed.  —  Lee  J.   I  never 
apprehended  any  difference  between  the  case  of  the  father  and 
THE  MOTHER  ;  for  that  is  the  very  same  when  a  settlement  is  to 
be  gained ;  but  I  thoi^b^  that  as  the  child  was  o£  sufficient  age  to 
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(a)  AfUe,  pl.47. 
(6)  Anie,  pi.  48. 


(c)  Sett,  and 
Rem.  17. 
Foley,  315. 


(rf)  Foley,  294. 


If  a  mother, 
after  the  death 
of  her  husbaod, 
gain  a  settle- 
ment by  tttate, 
hex  children 
shall  partake  of 
it. 


The  mother's 
settlement  is 
the  settlement 
of  her  children 
and  grand  chil- 
dren; iftlieir 
respective  fa- 


gain  a  settlement,  it  might  have  been  necessary  that  it  should  ap- 
pear upon  the  order  that  no  subsequent  settlement  had  been  gained 
by  such  child.  In  the  case  of  St,  George's  v.  ;S^  CaiherineU  (a) 
it  is  stated  that  the  child  had  not  gained  any  subsequent  settlement* 
In  Paulspury  v.  fVoodend  (b),  it  was  not  so  stated,  nor  any  thing 
either  one  way  or  another.  1  had  a  notion  that  it  had  been  held 
necessary  that  this  should  appear;  and,  upon  looking  into  my 
notes,  I  find  it  was  so  in  the  case  of  Woburn  v.  Woking  (c),  where 
two  children,  the  one  twehe,  the  other  eight  years  old,  were  sent 
to  the  father's  jplace  of  settlement  as  the  place  of  theit  last  legal 
settlement ;  and  an  exception  was  taken,  that  the  children  appearing 
to  be  of  these  ages,  their  father's  settlement  did  not  necessarily 
give  them  a  settlement  in  the  same  place;  and  Park  br  C.J* 
laid  it  down,  that  where  children  are  under  seven  years  of  age,  the 
father's  settlement  is  their  settlement ;  but  that  if  they  are  above 
seven,  then  the  law  supposes  that  they  may  have  gained  a  settlement 
for  themselves,  unless  the  contrary  appear,  and  therefore  it  shall 
not  be  taken  for  granted  that  they  are  settled  with  the  father :  so 
that  it  seems  such  children  iibove  seven  years  old  must  be  taken 
to  have  gained  a  subsequent  settlement  for  themselves,  unless  the 
contrary  appear.  And  in  the  case  of  Edgexoare  v.  Harroto  (c/), 
Parker  C.  J.  held,  that  the  settlement  of  children  was  not 
gained  by  inheritance^  but  by  their  being  irretnoveable.  The  case 
of  Paulspury  v.  fVoodend  {e)  is,  however,  directly  contrary  to  the 
case  of  Woburn  v.  Woking^  and  is  exactly  the  same  case  with  the 
present;  for  there  the  child  was  fourteen  years  of  age,  and  it  is 
not  there  stated  that  she  had  gained  any  other  settlement.  There- 
fore, though  I  have  no  note  of  that  case,  I  am  not  for  setting  the 
question  at  large  again.  —  Lord  Hardwicke  C.  J.  I  believe  in 
the  case  o£  Edgetoare  v.  Harroto,  it  was  said,  that  there  should  be 
negative  words  that  they  have  gained  no  other  settlement ;  but  it 
is  going  a  great  way  to  presume  a  settlement  where  none  appears ; 
and  it  is  here  sufficiently  stated  to  be  the  place  of  the  legal  settle* 
went  of  the  child.  —  Probyn  J.  The  derivative  settlement  of  a 
child  from  his  father  is  what  he  has  a  right  to  by  inheritance.  — 
Lord  Hardwicke,  C.  J.  If  we  go  into  presumptions  upon  spe- 
cial orders,  it  must  make  them  very  uncertain :  the  latter  resoiu- 
ttons  are  to  be  followed.  —  Both  the  orders  were  quashed. 

53.  Rex  V.  Oulton,  M.  T.  9  G.  2.  Burr.  S.  C.  64.— •/.  A.,  the 
father  of  the  pauper,  was  settled  in  0.,  where  the  paupers  were 
born.  Their  mother  had  a  copyhold  messuiage  and  lands  in  JB*  in 
her  husband's  lifetime,  and  after  her  husband's  death  removed 
thither  with  her  said  three  children,  and  dwelt  in  the  said  house* 
and  dwelt  and  continued  there  with  them  three  months  and 
upwards,  and  then  sold  the  said  house  and  lands.  The  Court  was 
clearly  of  opinion  that  the  paupers  were  settled  in  B. ;  for  that  it 
had  been  often  holden,  that  a  child  after  the  death  of  the  father 
may  gain  a  settlement  under  the  mother  as  well  as  it  might  before 
under  the  father,  (e) 

54.  Rex  V.  St.  Matthew's,  Bethnal  Green,  M.  T.  8SG.2. 
2  Burr.  S.  C.  482.  —  E.  T.  was  born  in  the  precinct  of  St.  K.^ 
and  married  E.  B.,  whose  settlement  was  unknown,  and  who  had 
been  dead  manjf' years;  his  widow  aflerwards  married  /.  C,  a 
Frenchmany  who  never  gained  a  settlement.     The  said  /•  C.  and 

(e)  Sec  the  case  of  Rex  v.  St.  Botolph's,  Bishopsgate,  anU,  pt  41 . 
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hii  irife  lived  many  yewn  together  in  B.  G.  parish,  and  had  A.  C  ^j^^^^  |^  ^ 
bom  in  the  said  parish,  who  married  Af.  Z).  (the  pauper),  who  was  settlement ;  for 
bom  in  the  same  parish.     P,  /).,  whose  daughter  Af .  was  married  there  is  no  dit- 
to A,  C,  was  settled  in  the  parish  of  St,  L,     The  counsel  for  ftrence  between 
supporting  the  order  attempted  to  set  up  a  distinction  or  prefer-  y^^^y  *"^tu. 
eoce  between  acquired  and  derivative  settlements.  —  Lord  Mans-  ment*."*  "** 
FiRLD :    Upon  tiiis  order  it  must  be  taken,  that  St.  K.  was  the 
place  of  settlement  of  E.  C. ;   her  husband  had  no  settlement ; 
therefore  her  son  and  \i\&  wife  must  be  settled  there  too.  —  Mr. 
JusTiCB  FoRSTBR :   It  is  a  common  case,  that  if  the   father  s 
settlement  cannot  be  found,  you  go  back  to  tlie  grandfather's.  — 
Mr*  JusTiCR  Wilmot:    Birth  gives  even  a  legitimate  child  a 
settlement*  if  its  parents  have  none.    A.   C's   settlement  must 
follow  that  of  his  father,  if  his  father  had  any ;  but  in  this  case  the 
father  had  none ;  but  his  mother  had  one  in  St.  K. ;    therefore 
his  sectlemeDt  (and  consequently  that  of  the  pauper's  wife  was,) 
where  bis  wtotker  was  settled.     There  is  no  merit  or  pre-eminence 
betwixt  settlements;  they  depend  upon  positive  law;  therefore 
there  is  no  difference  between  an  acquired  and  a  derivative  settle- 
ment.   To  this  the  rest  of  the  Judges  agreeing,  the  order   of 
Sessions  was  quashed. 

55.  Res  w.  Long  Wittenham^  M.  T.  25  G.  3.     Editor'*  MSS.  ^  widow,  by' 
—  About  the  year  1764  «/.   fV.  went  with  his  wife  J.  under  a  residence'dur-' 
certificate  from  L.  W.  to  reside  at  (/.>  where,  in  the  year  VI ^9  ingberyiuimfi- 
he  purchased  a  cottage  with  a  small  piece  of  ground  for  Si.  '^^'^^*"*'^. 
He  lived  in  the  cottage  with  his  family  under  the  certificate  till  Jl^Jg^Jf^d 
his  death,  which  happened  on  the  15th.  of  February  1784>,  and  children  who 
had  four  children  bom  there,  c/.,  W.y  M.,  and  R.     A  little  before  are  not  emand- 
the  father's  death  he  and  all  his  family  except  R>  were  seized  with  pated,  although 
the  small-pox,  and  became  actually  chargeable  to  the  parish  of  17.  ^^^^^^VlT" 
The  mother  and  three  children  were  ill  of  the  small-pox  at  tlie  Ju^m  Ac 
time  of  the  &ther's  death,  and  continued  to  reside  in  the  cottage,  ^uarmume,  by 
and  were  chargeable  to  the  parish  of  U.  for  ten  weeks ;  the  eldest  reason  of  an  oc- 
son  being  nineteen,  and  heir  to  his  father.     R.t  before  her  father's  cational  tepanr 
death»  to  avoid  infection,  was  removed  to  the  house  of  a  brother-  ^>^ 
in-law  in  the  same  parish,  and  was  to  return  to  her  own  family   ^^*  ^^  * 
when  tbej  should  be  recovered,  but  which  she  never  did.    At  the 
end  of  ten  weeks  from  the  death  of  the  father,  the  mother  and  all 
the  children,  including  R.^  were  removed  by  an  order  of  two 
justices  from  U.  to  L.  W. ;  and  the  Sessions  confirmed  the  order. 
MiLi^s  and  Arbot  showed  cause:   They  said,  that  in  order  to 
giive  a  settlement,  it  was  necessary  that  the  pauper  should  reside 
and  be  irremoveable  for  forty  days  complete;   that  a  widow's 
quarantvu  was  only  thirty-nine  days,   exclusive  of  the  day  on 
wliich  her  husband  died  (a) ;  and  they  cited  several  cases  to  show  ^^^  g^  j^^^ 
where,  in  murder,-  and  in  other  cases,  a  da^  was  to  be  reckoned  Coke*s  2  Inst. 
tMdusivdif  or  exclusively.  >  Besides,  quarantine  was  merely  a  per-  17. 
mission  to  iidiabit,  and  gave  no  interest  in  the  premises,  which 
descended  to  the  heir  at  law;   it  therefore  should  not  give  a 
settlement.     And  as  to  the  case  of  Rex  v.  Painstvick  (6)»  they  said  ^y^  Burr.  S. 
the  |K>int  was  not  much  considered  there,  the  question  having  c.  78s. 
b^n  chiefly  as  to  the  settlement  of  the  second  husband  and 
children,  whidh  was  endeavoured  to  be  supported  of  the  wife's 
right  to  dower  unassigned.    Tliat  certificated  persons  could  on\y 
gain  a  settlement  by  Ibe  modes  prescribed  by  the  statute ;  but> 
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'  '  admitting  the  mother  gained  a  settlement  for  herself,  the  children 
ought  not  to  gain  a  derivative  settlement,  particularly  R.^  who  was 
never  with  her.  —  Lord  Mansfield:  She  was  irremoveable 
during  the  forty  days :  —  Buller  J.  As  to  the  settlement  of 
the  mother,  Rex  v.  Painsmck  is  in  point :  one  case  is  enough  on 
settlement  law.  There  is  no  pretence  to  say  the  children  were 
emancipated :  R.  was  put  away  only  to  prevent  infection. — Orders 
quashed. 

III.  ()f  Emancipation. 

Children  after  56.  Dumbleton  v.  Beckford,  E.  T.  7  fF.  3.  2  Salk.  470.  —  A  girl 
MTen  years  of  near  thirteen  years  old  had  been  at  D.,  and  had  always  lived  there 
«ge  may  be-  with  her  grandmother.  Her  father  was  legally  settled  at  B,  She 
<^™«  «"JJJ"^*".  wanting  relief,  was,  by  an  order  of  Sessions,  charged  on  the  parish 
^J^te!"^?*"^  of  B.,  because  her  father  was  settled  there.  This  order  was 
gainsettlemento  removed  into  the  Court  of  King's  Bench. — Et  per  Curiam  :  The 
for  themselves,  order  must  be  quashed ;  for  although  until  seven  years  of  age  children 
S.C.Foley,27l.  are  accounted  nurse  children^  yet  they  must  afterwards  have 

maintenance  from,  the  parishes  where  they  themselves  are  settled ; 

and  for  any  thing  that  appears  in  the  present  order,  this  girl  may 

have  gained  a  setj;^ement  for  herself. 
A  child  who  on  57.  Easiwoodhey  v.  Westxuoodhei/fT>  T.7GA.  Str,  438.  — Upon 
the  remoTal  of  appeal  from  an  order  of  two  justices  for  the  removal  of  R.  i?.,  E^ 
his  father  into  hifi  wife,  and  1\  their  son  under  seven  years,  from  the  parish  of 
is^SSTb^^  ^.  to  the  parish  of  E^  the  Sessions  stated  the  fact  specially  for 
and  continues  ^^®  Opinion  of  the  Court :  —  That  forty  years  since,  T.  J5.,  the 
to  work  for  him-  father  of  this  R.y  was  seised  a  fee  of  a  freehold  estate  in  the 
jielf,  is  divided  parish  of  H.  in  the  county  of  J3.,  where  he  lived  till  the  year  1697» 
/rom  his  father's  gnd  had  this  son  R,.  who  was  at  that  time  eight  years  old ;  that  in 

^^^^e^^'  ^^^*  ''*®  ^^^^^^  *"^  ^^  ^'*  familjr  removed  to  C,  where  he  rented 
new  Mttlement  ^  tenement  of  20/.  per  ann.  for  two  years  ;  tliat  in  1699  he 
Ixomhim.  purchased  a  copyhold  estate  of  111.  per  ann,  in  the  parish  of  fV, 

-s  Sess.  Cas.  whither  he  removed  with  his  son  ana  servants,  and  served  -church- 
'1S9.   '  warden  and  other  parish  offices,  and  paid  taxes,  till  1716,  when 

he  purchased  a  cottage  of  1/.  I2s.  6d.  per  ann.  in  E.f  and  went 
and  lived  upon  it  till  his  death;  but  they  stated  it  specially,  that 
R.  the  son  stayed  behind  in  fF.,  where  he  married  a  wi/e,  and  had 
worked  ever  since  on  his  own  account,  and  that  he  was  thirty 
years  old.  Ui>on  the  whole,  the  Sessions  confirmed  the  order  of 
ihe  two  justices  for  his  settlement  at  E.  —  Pratt  C.  J.  Th^ 
iquestion  is  not  where  this  man  and  his  family  are  settled,  but 
whether  there  appears  a  settlement  of  him  in  E,  If  he  had  gone 
thither  with  his  father  as  part  of  the  family,  possibly  it  migh^ 
Jbave  been  a  settlement  of  him  there ;  but  by  staying  behind  he 
was  divided  from  his  father,  and  therefore  there  is  no  colour  to 
make  it  a  settlement  in  E,  I  think  his  settlement  is  in  fT.,  which 
was  the  last  place  where  he  lived  as  part  of  the  father's  family^ 
To  which,  PowYS  J.  agreed.  —  Et  per  Eyre  J.  He  is  settled  at 
}V,y  and  it  is  not  material  how  that  settlement  was  acquired, 
whether  by  his  own  act  or  the  act  of  his  father.  Suppose  a 
master  has  two  farms  in  two  parishes,  and  he  removes  during  the 
year,  and  leaves  the  servant  behind  to  take  care  of  the  farm,  shall 
the   master's  gaining  a  new  settlement  transfer   the  settlement 

which  the  servant  gains  by  his  service  ?   Certainly  it  shall  not. 

^ortescue  J.  accord*  i  and  the  order  was  quashed. 
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58.  Si.  Mickad  in  Norwich  ▼•  St.  Matthem  in  Ipmich^  E.T.  A  wb  mho 

2  G. «-  Editor'*  MSS.  —  E.  W.  the  father  of  E.  W.  the  father  of  when  nineteca 
the  childreu  removed  was  legally  settled  at   5.;  and   od   his  y<»"«f,«g»f 
removing  from  thence  to  i5.,  had  a  writing  given  to  him  by  the  JjIT^^*.?' 
parish  officers  of  S^  acknowledging  that  he  was  legally  settled  and  gcwTinto 
there.     He  continued  under  this  certificate  for  more  than  twenty  another  ptritb, 
years  in  the  parish  of  B.^  where  E.,  the  father  of  these  children,  where  be  mar^' 
received  his  birth,  and  continued  to  live  with,  and  as  part  of,  his  "^  *nd  hn 
father*8  family,  following  his  father's  business  of  a  wool-comber,  <^*>'*^."» »» 
until  he  was  nineteen  years  of  age,  at  which  period  he  left  his  ^d  aiiJIiSStde- 
father's  house,  and  went  to  reside  in  the  city  of  N.     During  his  rite  a  wbie- 
residence  at  M,  he  successively  married  two  wives,  and  by  the  quent  tettla- 
first  had  issue  £.,  one  of  the  male  children  now  removed.     Ten  ™ent  from  pttm 
years  after  the  birth  of  this  child,  his  iirst  wife  died,  and  he  then  *'««^««** 
married  A^  his  now  wife,   by  whom   he    had   S.  and   A.    the   8C. Str. ssi. 
other  two  children  now  removed.     Subsequent  to  the  birth^  of  ®""'  ^^^ 
these  children,  and  about  two  years  ago,  E,  W.  the  grandfather 
gained  a  new  settlement  in  the  parish  of  St.  M.  in  /. ;  but  E. 
his  son,  the  father  to  these  children,  had  never  lived  with  the  said 
E.  9V,  the  elder  at  Lt  or  any  where  else,  since  he  lived  with 
him  at  JB.^-  Reynolds  J.    The  question  now  is.  Whether  a  man 
who  has  ceased  to  be  part  of  his  father's  family  can  gain  a  settle- 
ment by  the  subsequent  settlement  of  the  father  ?  and  I  do  not 
see  how  it  is  possible  for  a  father  to  gain  a  settlement  for  a  son 
nineteen  years  after  the  son  has  left  him. —  Raymond  C  J.   I 
think  it  odd,  that  an  old  man  of  sixty  years  of  age,  who  has  left  his 
father  for  forty  years,  shall  follow  the  settlement  of  the  father  as 
often  88  he  removes.     In  the  case  of  young  children,  you  cannot 
sever  them  from  their  parents,  because  of  nuiture ;  but  after  they 
have  attained  to  seven  years  of  age,  they  may  gain  a  settlement 
by  their  own  act.     It  is  almost  a  contradiction  in  terms  to  say, 
that  a  man  who  has  left  his  father  forty  years  shall  follow  the 
settlement  of  the  fatlier. 

59.  Rex  V.  Silton^  H.  T.  21  G.  2.  1  Wih.  184..  —  G.  M.  and  P.  If  a  certifying 
his  wife  were  certificated  by  the  ps^ish  of  S.  to  W.^  and  they  there  parish  bind  tfie 
had  a  son  bom,  y.,  whom  the  parish  of  S.  bound  out  apprentice  to  *°"^^*  certHI- 
a  taiior  in  the  parish  of  //.,  for  eight  years,  which  he  served,  and  prentioHn?* 
he  afterwards  married,  and  went  to  live  at  fV^  ^here  he  and  his  third  parish,    - 
family  became  chargeable,  and  by  an  order  of  two  justices,  con-  such  son  is 
fifkned  by  the  Sessions,  was  removed  to  S.,  the  place  of  his  father's  thereby  «naiiCT- 
certificate,  the  Sessions  being  of  opinion,  that  he  had  not  gained  ^^^^^^  ^ 
a  settlement  in  /f .,  because  the  statute  says,  a  certificated  person   ^  lUx*^*  ^' 
can  only  gain  a  settlement  by  purchase,  or  serving  an  annual   Honiley,  ;nmi, 
office.    But  THE  Court  ouashed  both  the  orders,  because  when  pi.  737.  Rex  v. 
the  parish  oi  S.  had  bouna  out  the  son  apprentice  in  //.,  they  had  Alfreton,  pou^ 
provided  for  him,  and  his  service  gained  him  a  settlement  there ;  P^*  ^^' 

nnd  he  was  no  longer  any  part  of  Jits  Jather^s  JamUy  after  he  was 
boundj  and  H.  was  the  last  place  of  his  legal  settlement,  and  W. 
should  have  sent  him  thither. 

60.  Bugden  v.  Ainpthill,  H.  T.  21 G.  2.  Burr.  S.  C.  270.  —  In  If  a  son  after 
the  year  1729,  •/,  d.,  the  father  of  T.  the  pauper,  came  by  he  is  one-and- 
CERTIFICATE  with  his  wifc  and  four  children,  of  whom  the  said  T.  ^^"^^  ^^'"^ 
was  on^,  from  R.to  A.     They  remained  at  A.  till  T.  the  pauper  {i^^^Je 
came  of  age.     After  the  age  of  twenty-one,  T.,  who  till  that  time  with  his  wife 
had  continued  with  bis  father,  married  in  A.,  left  his  father's  and  family  fiwoi 
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his  father  house,  and  lived  there  with  hig  wife  and  children  distinct  from  his 

though  in  tfie  father,  until  removed  with  the  five  children  who  were  born  in  Ai 
same  parish.  Three  yfears  after  the  marriage  of  T.,  J.  the  father  removed  from 
yet  he  is  so  far  ^^  ^q  j^^^  j^nj  there  hired  a  tenement  of  ten  pounds  a-year;  but 
Uu^^'^tiber  "^*'*^®'*  ^*  ^^^  pauper,  nor  his  wife,  nor  any  of  his  chiidren  ever 
cannot  commu-  ^*^®^  there.  T.  had  not  from  his  birth  gained  any  settlement  for 
irieate  to  him  a  himself  by  any  act  of  his  own,  nor  had  his  said  five  children  or 
new  settlement  any  of  /them  done  any  act  to  gain  a  settlement  for  themselves, 
subsequently  fHE  CERTIFICATE  expressly  Stated,  that  the  parish  of  R,  would 
acquired.  ^^^  j^  q^  ^^^  ^^^  ^1^*^  ^^^  ^j^^-j.  g^^  children,  unless  they  or  any 

ti^K^'^*^  of  them  should  gain  a  settlement  in  the -said  parish  of  ^.— Lee 
dI7?2 ''**''  ^'  ^'  ^'  ^^  determined  in  the  case  of  St.  Michael  in  Norwich 
(  \  AnL,  1  58  V*  -S^-  Matthew  in  Ipswich  (a),  that  where  a  son  marries  and  leaves 
{a)    me,  p .    '  y^^  father's  family  and  lives  by  himself,  and  after  this  the  father 

gains  a  new  settlement  in  a  third  parish,  the  son  shall  not  follow 

the  father  in  this  new  settlement,  which  is  precisely  the  present 

case.  —  Wright  J.    The  son  by  virtue  of  his  marriage  becomes 

the  head  of  his  own  family,  which  is  an  independent  family ;  and 

it  is  a  constant  rule  to  set  forth  the  ages  of  children,  to  show 

whether  they  are  capable  of  gaining  a  settlement  independent  of 

their  father.  —  Dennison  J.     This  subsequent  settlement  gained 

by  the   father  cannot  be  communicated  to  the  son,  who  never 

resided  in  B.  with  his  father,  but  continued  in  the  parish  of  A,, 

where  his  father  Itlred  before.     The  case  cited  is  in  point.     The 

pauper  ceased  to  be  a  part  of  his  father's  family  upon  his  marrying 

and  living  separate  and  distinct  from  his  father.  —  Foster  J.  was 

of  the  same  opinion. 

Marriage  and         gi.  Ji^  y.   Cold  Ashton,  H.T.  31  G.  2.  Burr.  S.  C.  444.  —  In 

^^PJJJJ/'**  the  month  of  Jult/  1725,  D.  H.  and  M.  his  wife,  and  W.  H,  their 

dSSnct  hiOiita*   son,  went  from  fV.  with  a  certificate  to  C.  A.,  where  they  lived 

tion  from  the      until  about  Christmas  1728,  when  the  father  of  the  said  M.  died 

parent  family,     intestate,  whereby  she  became  possessed  of  a  tenement  and  two 

do  not  of  them-  ^cres  of  land,  of  the  value  of  6l.  I7s.  a-year,  in  C.  A.  for  the 

leiTes  create       remainder  of  a  term  of  ninety-nine  years,  determinable  on  the 

iSthv^MLndias  <^*5ath  of  the  said  M. :  the  said  D.  and  M.  his  wife,  and  ff*.  their 

not  gained  a      son,  then  about  five  years  old,  entered  upon  and  lived  in  the  said 

settlement  for     tenement  from  that  time  until  the  order  of  removal  was  made  ;  but 

himself.  qq  administration  was  ever  granted  to  any  person  of  the  estate 

and  etfects  of  M.   H*%  father :    W.  H.  the  son  lived  with  his 

father  and  mother  in  the  said  tenement  till  about  eight  or  nfhe 

years  ago,  when  he  married  M.  the  present  pauper,    his  now 

widow,  and  by  her  had  the  four  children  now  removed  :  W.  after 

the  marriage  with  M.  the  pauper,  lived  with  his  wife  and  children 

in  the  parish  of  C.  A.,  separate  and  apart  from  his  father  and 

mother,  until  his  death,  which  happened  about  a  year  and  a  half 

ago ;  but  it  was  not  stated  that  he  had  during  his  lifetime  gained 

any  settlement  for  himself. — Lord  Mansfield  :  The  term  eman'- 

cipation  has  been  much  made  use  of;  but  '<  emancipation"  in  the 

case  of  settlements  of  poor  persons,  is  a  vague  term,  and  not 

applicable  to  the  subject.     The  children  of  all  parents  must  have 

the  settlement  of  the  father  till  they  acquire  one  for  themselves,  (a) 

(a)  See  Lord     Here  the  son  is  not  stated  to  have  acquired  one  of  his  own ;  there- 

Xenyon*sjudg-  fore  he  had  such  as  he  derived  from  his  father;  and  his  father  had 

^^tin  Eex  V.  gained  one  in  C.  A.     There  is  no  ground  here  to  say  that  the  son 

wix,/w .    ^^^  necesearily  be  taken  to  have  left  his  family  before  the  tim« 
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that  the  father  acquired  a  full  and  complete  Bettlement  in  C  A. 
for  himself^  and  therefore  I  think  the  Sessions  order,  which  fixes 
the  pauper  upon  C.  A.^  ought  to  be  confirmed.  —  Denmison  J. 
There  can  be  no  doubt,  that  as  D.  //.  gained  a  settlement  by  this 
estate,  his  son  will  do  so  too ;  for  the  children  derive  their  settle- 
ments from  the  father.  —  Wilmot  J.  The  word  emancipation  is 
improperly  applied  to  cases  of  this  kind,  and  has  been  used  in  a 
vague  sense  upon  these  occasions.  It  is  a  term  taken  from  another 
law,  and  in  that  law  has  a  determinate  meaning  ;  but  here  it  has 
been  misapplied.  —  Foster  J.  was  absent. — The  original  order  of 
two  justices  was  quashed,  and  the  order  of  Sessions  affirmed. 

62.  Bex  ▼.  WalpoU  Si.  Peter's,  in  Norfolk  (n),  E.T.  9  G.S.  Burr.  If  •  icm  enlbf. 
S.  C.  638.  —  i/.  5.  the  pauper  was  bom  at  /,,,  about  Michaelmas  5^!^!^!^ 
1740,  where  his  father  then  occupied  a  farm  of  about  50^.  a  year,  ^^li;i^^!^!^ 
which  he  occupied  about  four  years  and  a  half.     The  pauper  then  hii^elflStMnhi* 
removed,  with  his  father  and  family,  to  jEI.,  to  a  farm  which  his  fiither*t  family, 
said  father  rented  and  occupied  thercy  of  about  100/.  a  year ;  •nd  thercfora 
which  form  he  occupied  eight  years;  during  all  which  time  he  fjnn^.<*«ng« 
continued  with  his  fother  as  part  of  his  family.    From  thence  he  ,ettieJiJ]iJ?by 
removed,  with  his  father,  to  Z.,  to  an  estate  which  his  s^d  father  parentage  for 
purchased  there,  at  the  price  of  60/.,  where  he  continued  with  his  a  new  eettle- 
laid  father,  wa  part  of  his  family ,  for  one  year.     From  thence  he  inent«ubee- 
removed  with  his  father,  as  part  of  his  family,  to  O.  in  the  said  2"^**rJKi*** 
isle,  to  a  farm  which  his  father  rented  and  occupied  there,  of  about  ^  q'  ^  ^^  * 
QO/.  a  year;  and  continued  there  about  a  year  and  a  half;  and   Rep.*  669. 
then  he  let  himself  as  a  hired  servant,  for  a  year,  to  M.  M.  of  P.D. 
in  the  said  isle,  farmer  ;  in  which  service  he  continued  about  six 
months,  and  then  toent  back  to  his  father  at  O. ;  with  whom  he 
continued  to  live,  as  part  qf  his  family ,  for  about  three  years  ; 
when  he  lisied  himself  for  a  soldier,  and  continued  in  the  service 
four  years ;  when  he  received  his  discharge  at  Corke  in  Ireland^ 
in  the  beginning  of  the  year  1764,  between  Cktndlemas  and  Lady 
day.     About  three  months  after  his  discharge,  he  came  home  to 
his  father,  who  then  lived  at  W.,  and  rented  and  occupied  there  a 
farm  of  about  50/.  a  year ;  and  continued  with  his  father  there 
about  12  or  14  weeks;  and  afterwards  worked  at  different  places 
as  a  labourer.     About  Candlemas  1767,  he  married;  and  then 
went,  with  his  wife,  to  his  father's  at  W.,  maintaining  himself  and 
his  wife  by  his  labour,  till  the  Lady-day  foWowmg.    He  then  went, 
with  his  wife,,  to  a  cottage  at  fV.,  which  he  rented  and  occupied 
at  thirty  shillings  a  year,  but  was  never  charged  to  nor  paid  any 
parish  rates  there,  and  there  continued  till  Lady-day  1768.     He 
afterwards  emph>yed  himself  as  a  labourer,  at  different  places,  till 
the  month  of  December  last,  when  he  was  removed  from  Wisbeck 
to  W.;  and  never  gained  a  settlement  by  any  act  of  his  oxen.  —  Mr. 
Blackstome  contended,  that  the  pauper's  legal  settlement  was  at 
O.,   which  was  the  place  of  his  fatlier's  settlement  at  the  time 
of  the  pauper's  leaving  his  father's  family  ;  and,  consequently,  the 
pauper's  own  derivative  settlement.    The  son,  by  enlisting  himself 
for  a  soldier,  and  continuing  four  years  in  the  service,  became 
emancipated  from  his  father's  family ;  and  not  having  gained  any 
subsequent  settlement  for  himself,  must  resort  to  his  old  derivative 
settlement  at  O. ;  and  could  not,  after  such  an  emancipation  from 
his  fiEOh^r'a  family,  gain  a  settlement  at  W.,  where  his  father  had 

[a)  See  Bex  0,  HMwick,  potif  pi.  82. 
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fi^wly  and  subsequently  gained  a  settlement,  but  had  none  there 
wlien  the  son  left  him  and  ceased  to  be  part  of  his  fannly.    If  he 
bad  been  examined  concerning  the  place  of  his  legal  settlement^ 
he  must  have  declared  it  to  be  at  O.,  for  he  could  not  be  supposed 
to  know  any  thing  of  his  father's  having  gained  any  other  settle- 
ment subsequently  to  his  quitting  his  family.     He  cited  two  cases, 
to  prove,  tliat  if  a  grown-up  son  do  not  remove  with  his  father,  he 
can  gain  no  settlement  in  the  place  to  which  his  father  removes, 
by  virtue  of  his  father's  gaining  a  settlement'  there,  (a)      He 
obtained  a  rule  to  show  cause;  which  was  afterwards  made  abso- 
lute, upon  an  affidavit  of  service,  without  any  defence. 
A  ion  who  at         65.  Rex  v.  Halifax,  E.  T.  15  G.  3.  Burr.  S.  C,  806.  — J.  B., 
fifteen  yenri  of    iY^q  father  of  the  pauper,  went  with  a  certificate  in  the  year  1733 
^iMndsfaun.    ^^^  g^  ^^  jj^^  where  the  pauper  was  born  :  when  the  pauper  was 
snrn^utjMut'  ^^out  fifteen  years  of  age  he  bound  himself  an  apprentice,  by 
of  bis  time,  and  indenture,  to    W.  S.  of  i/.,  stuff- weaver,  for  the  «term  of  Jour 
works atx>ut the  years;  and  served  his  master  there  for  thai  time.     Immediately 
country  in  the    ^fter  the  expiration  of  the  said  four  years,  his  master  delivered  up 
way  of  his  b^-  ^^^  indenture  to  the  pauper,  who  was  then  about  about  nineteen 
floes'to  his  fa.     yews  old;  and  his  father,  who  had  then  taken  a  farm  o/*  12/. 
ther*8  house       per  annum  in  fF.,  made  a  supper  on  account  of  the  expiration 
whenever  lie       of  the  apprenticeship ;    to   which  supper  the  master,   and  the 
pleases,  keeps     person  who  had  prepared  the  indenture,  were  invited.     The  father 
*\'*Aea  A  resided  upon  the  said  farm  of  J  21.  per  annum  in  fV.,  with  the  rest 

andcoosiderait  of  his  family,  ever  since  :  The  pauper,  after  the  father  went  to  W., 
as  his  home,  is  *M)rked  about  the  country  as  a  stuff-weaver ;  but  came  to  his 
no^emtmcipaied  father's  house  in  W.  whenever  he  pleased ;  and  kept  his  holvday 
ftom  his  fa-  clothes  there ;  and  considered  his  father's  house  as  his  oton  home% 
ther*8  family,  ^jj  jjg  ^^  about  tvoenty  years  and  nine  months  old ;  when  he 
£f*  "a^R  *"*''"®^  •  when  he  came  to  his  father's  house,  he  paid  for  xuhat  he 
479. '  '    *     *  had,  and  was  his  oton  master  to  go  and  work  for  himself  where- 

ever  he  pleased.  —  The  Court  thought  that  the  son  could  not 
be  considered  as  emancipated,  or  independent  of,  or  separated  from 
his  father :  he  went  to  his  house  when  he  pleased,  and  had  clothes 
there.  —  The  order  removing  him  to  W.  was  confirmed. 
Nine  or  ten  64.  Rex  v.  Tottington  Lower  End,  E.  T.  23  G.  3.  Cald.  284.  — 

year's  residence  The  pauper,  £•  //.,  was  the  SOU  of  T.  //.,  who  at  the  time  of  the 
of  a  child  by  pauper's  birth  was  settled  in  the  township  of  T.  When  the 
Ws  ftihCTin  a  P*"P®''  ^^  seven  years  old  his  mother  died ;  and  he  and  his  iaih^r 
friend's  house  ^®"*  ^  ^^^®  ^*'^  ^^^  pauper's  uncle,  E,  i/.,  hi  the  township  of  P. 
for  the  purpose  in  the  same  county  ;  the  father  boarded ;  but  the  uncle,  out  of 
of  his  support,  charity  to  his  brother,  the  pauper's  father,  who  had  four  ..other 
**  "^J***-^  young  children,  and  in  order  to  keep  him  off  the  town^  took  the 
STfirthe^s'"*'  «aM/?er,  and  provided  for  him  meat,  drink,  lodging,  and  clothes, 
house  as  his  ^^  about  eighteen  months  the  father  went  to  reside  in  R.,  a  town- 
home,  such  an  ship  adjoining  to  P. ;  but  the  pauper  continued  with  his  uncle  till 
absence  as  will,  he  was  ten  years  old ;  about  which  time  the  pauper  and  his  uncle's 
HP?"  *fthir***"  ^^^^  (*^®  uncle  being  from  home)  having  a  quarrel,  in  which  she 
doiiment,be~  ^^®* .  *"»  he  tvent  to  his  father's  house,  and  stayed  there  about  a 
considered  an  fortnight ;  but  the  father  not  having  a  loom  to  accommodate  him 
enumdptuunh  ^  &  weaver,  desired  him  to  return  to  his  uncle  :  he  accordingly 
and  thereby        did  return,  and  the  uncle  taught  him  to  weave  in  the  day,  and  sent 

(a)  The  two  cases  here  alluded  to     rish  of   St.   Michael    ».    St.  Matthew 
were  the  parish  of  Eastwoodbey    v,      Ipswich,  ante,  pL  58. 
Wegiwoodbej,  ante,  pi.  57.  and  the  pa- 
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him  to  school  in  the  eveDings :  the  uncle  provided  him  with  meat  prerent  his  fol- 
and  clochcSf  and  received  the  money  he  earned  :  the  pauper  stayed  lowing  his  fm- 
wii^  the  uncle  on  these  terms  until  he  was  sixteen  years  of  age:  thcr'sseule- 
but*  from  his  first  going  with  his  uncle,  to  that  time,  he  now  and  "'*"^*    '^'^^ 
then  went  to  see  his  father  at  a  holyday  time  or  so;   and  one  has no^reUUon 
Christmas  he  staved  all  night,  and  did  so  on  other  nights.     When  to  Ujc  doctrine 
the  pauper  was  fourteen  years  old,  hrs  father  came  into  the  town-  of  e^nandpa- 
ship  of  jP.t   and  gained  a   new   settlement  there  by   renting  a  ^^^ 
tenement  of  15/.  a  year :  the  pauper  considered  his  father's  house 
as  his  ][ proper  home,  because    he  was    his  father ;  and  that  he 
could  have  gone  to  him  when  he  pleased,  and  his  father  would 
have  received  him.     The  father  thought  himself  obliged  to  provide 
for  the  pauper,  whenever  the  uncle  turned  him  away :  and  when 
the  pauper  was  sixteen  years  of  age,  having  been  struck  by  hia 
uncle,  he  told  him   he  voould  leave  him  and  return  home  to  his 
Jathers  \h^  uncle  said  he  might :  upon  which  he  tvent  to  his  father, 
and  toid  him  the  circumstances ;   the  father  said,  he  was  like  to 
take  him  in,  and  did  receive  him  as  part  ofhisjamily:  the  father 
was  then  beginning  to  get  his  hay.     The  pauper  lived  with  him  as 
one  of  the  family,  and  assisted  him  in  making  hay  until  it  was  got 
in,  which  was  about  a  week ;  and  expected  to  have  lived  with  him 
end-way  :  but,  when  the  hay  was  got  in,  the  father  told  the  pauper 
he  had  no  loom  to  accommodate  him  as  a  weaver,  and  desired  him 
to  return  to  his  uncle  and  see  if  he  would  take  him  in.     The 
pauper  returned,  and  agreed  with  his  uncle  to  work  for  himself, 
and  pay  for  his  board ;  and  it  did  not  appear  to  the  Court   of 
Quarter  Sessions,  that  the  pauper  ever  returned  to  his  father. 
Some  time  sSter  the  pauper's  last  return  to  his  uncle,  the  pauper 
having  taken  Qs.  6d.  or  a  greater  sum  of  his  uncle,  the  pauper's 
father  gave  the  pauper's  uncle  2s.  6d.  as  amends  for  the  same. 
The  pauper  had  done  no  act  whatever  to  gain  a  settlement  in  his 
own  right :  the  father  said  that  if  the  uncle  had  gone  to  live  at  a 
great  distance  from  him,  he  would  not  have  suffered  the  pauper  to 
have   gone  with  him. — Lord  Mansfield:    The  pauper  con-^ 
sldered  himself  as  part  of  his  father's  family,   and  the  father 
considered  him  in  the  same  light.     There  is  no  reason  to  say  that 
this  boy  was  not  part  of  his  father's  family.     The  uncle  was  under 
no  obh'gation  Co  do  any  thing  for  him,  or  to  keep  him  an  hour; 
and  the  boy,  in  point  of  fact,  on  every  disagreement  went  to  his 
father's  house  as  his  home ;  and  he  received  him,  as  he  was  bound 
to  do.     I  see  no  ground  for  considering  this  an  emancipation.  — - 
\liLLEa  and  Bull£r  Js.  concurred. 

65.  Rex  V.  Stretton,  H.  T.  25  G.  S.  Editor'*  MSS.-^  W.  C.  A  boy  hired  out 
G.  his  wife,  and  S.  and  A.  their  children,  were  removed  from  2>.  by  his  father 
to  S.     The  Sessions  confirmed  the  order,  and  stated.  That  the  J^^^J^^ 
pauper's  father,  several  years  before  the  pauper's  birth,  came  to  and  never  UTing 
the  parish  of  T.  under  a  certificate  from  iS.  .*  the  pauper,  when  he  wiUi  him,  Uie 
was  about  the  age  of  thirteen,  was  hired  by  his  father  to  Mr.  faUier  reoeiv-  ' 
Harris  of  F.  in  the  parish  of  if.  for  fifiy-one  weeks,  which  he  jng  the  wage*, 
lerved ;  after  which  he  was  hired  to  Hannah  Eyre  of  0.  in  the  "^jj  JJJJ^. 
county  of  L.  for  fifW-one  weeks,  which  he  served  ;  and  was  then  ^u^i  t»  fol-  * 
hired  to  Browi  of  C.  K.  in  the  said  parish  of  T.  for  another  fifly-  low  Uie  father'^ 
one   weeks,   which  he  served.     At  the  expiration  thereof  the  settlement  ac- 
pauper  made  some  sort  of  agreement  with  Broxon,  without  the  qulyed^^^^ 
knowledge  of  his  father,  to  $erre  him  foranotbet  fifly-onc  weeks  ^  ^^n^cSd  \"^t 
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but  the  father^  being  informed  of  it,  applied  to  Brotnn^  and  said  his 
son  should  not  serve  him  unless  he  would  raise  his  wages.  Br&Bon 
agreed  to  eive  him  five  shillings  a-year  more,  and  to  allow  the  paHper 
half  a  strike  of  wheat  for  the  payment  of  his  washing ;  and  then 
paid  the  father  the  earnest-money.  The  pauper  continued  iii  his 
service  all  the  second  fifty-one  weeks,  except  a  fortnight  or  three 
weeks,  when  being  ill,  he  went  to  his  father's,  and,  wheti  he 
recovered,  immediately  returned  into  Brotvn's  service.  He  was 
afterwards  hired  by  his  father  to  'J,  M*  of  Clifton^  for  fifty-one 
weeks;  but  served  him  only  a  month.  The  father  reciSved 
all  the  wages  (except  what  the  pauper  himself  received  from 
his  master  for  pocket-money),  and  found  hijn  clothes  there- 
with :  and  during  the  time  the  pauper  continued  at  Brawn'n 
he  was  washed  at  his  father's.  The  pauper,  when  removed,  was " 
about  nineteen  years  of  age,  and  never  lived  with  his  father  after 
the  first  hiring  to  Mr.  Harris*  The  pauper  was  first  hired  to 
Broton  at  Michaelmas  1780.  His  father,  at  Lady-day  1781,  took 
lands  of  the  value  of  10^.  per  annum  and  upwards,  which  he 
rented  one  year,  and  all  that  time  continued  to  reside  in  the  parish 
of  T. — Balouy,  in  support  of  the  order:  The  question  is.  Whether 
the  pauper  was  part  of  his  father's  family  at  the  time  he  rented 
10/.  a  year  ?  It  is  clear  that  the  son  shall  partake  of  the  last 
settlement  his  father  had  before  the  emancipation.  This  bdj  was 
hired  out  by  his  father  five  years  successively,  and  lived  away  from 
him.  After  the  first  hiring,  he  never  was,  in  fact,  part  df  his  father^ 
family :  at  the  time  of  the  renting  he  was  servant  to  Brovon  ;  the 
father  had  no  authority  over  him :  if  he  had  eloped,  the  complaint 
roust  have  been  made  by  Broton  :  if  any  body  had  beat  him,  and 
disabled  him.  Brown  must  have  brought  the  action  for  loss  ef  ser* 
(a)  Anu,  pl.62.  vlce :  the  case  of  Rex  v.  Walpole  SU  Peter's  {a)  is  very  applicable ; 

lor  there,  as  here,  the  pauper  had  been  absent  four  years.     As  to 
{h)  Antcy  pl.6d.  the  case  of  Rex  v.  Halifax  (6),  that  case  is  very  distinguishiUife 

from  the  present ;  for  the  boy  returned  to  his  father  as  having  n^ 

other  home ;  and  Mr.  Justice  Aston,  in  a  manuscript  n6te»  says, 

that  in  all  the  cases  of  emancipation  the  son  was  either  married  or 

had  a  home  elsewhere. — Lord  Mansv^bld  (without  hearing  the 

other  side) :  You  have  omitted  to  take  notice  of  the  most  matefiti 

part  of  this  case,  viz.  that  he  was  let  out  by  the  father,  who  received 

See  the  caae  of  *"*  ««^ages,  and  washed  for  him. — Buller  J.     Rex  v.  Walp^  and 

Rex  p.  Tot-       ^1  ^^  cases  say,  that  the  pauper  hired  himself,  for  which  purpose 

tington  Lower    he  must  be  emancipated,  for  it  means  set  at  liberty,  and  that  can 

End,  anu,         only  be  by  the  joint  consent  of  father  and  son :  the  father  here 

B^  ^*«  '  exercised  his  authority  in  every  instance ;  when  the  last  agreement 

was  made,  the  father  actually  hired  him :  when  the  pauper  made  a 

bargain  with  Brotvn,  the  father  said,  **  No,  he  shall  not  serve  yo\i 

*«  unless  you  give  more  wages,"  and  the  father  received  the  wages. 

—  Orders  quashed. 

A  child  Sep*-         66.  Rex  v.  Broadhembury,  H.  T.  25  G.8.   Editor'*  MSS.— 

nied  ftom  her    A.  T.  a  single  woman,  was  removed  from  B,  to  O.     The  Sessiok^ 

^^J^^yj^^   quashed  the  order,  and  stated :  That  the  pauper's  father,  R.  T. 

Tend  yews  in     ^^^    gained    a    settlement   by  renting   an  estate   of  70^.  per' 

tfift  workhouse    <innum,  in  the  parish  of  B.,  during  which  time  the  pauper  resided 

is  Dotemanci-     there  with  him.     Afterwards  the  father,  being  reduced  in  circum-* 

P«««d.  stances,  was  obliged  to  give  up  the  farm :  before  which  tinie  the 

s.aQU4L498,  pauper,  when  at  the  age  of  ten  years,  had  the  misfortune  Co  be 
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rendered  incapable  of  work  bj  her  hands  being  burnt  off.    The 
father  continued  to  live  in  B,  in  a  small  cottage  for  about  two 
jears;  and  being  unable  to  maintain  the  pauper,  procured  her  to 
be  maintained   by  the  parish:    she   was  accordingly  placed  in 
the  workhouse^  being  then  20  years  of  age.     She  remained  in 
the  workhouse  till  dbe  order  of  removal,  never  having  again 
returned  to  her  father.     In  the  beginning  of  1783  the  pauper's 
fitther  leA  J3.  and  went  to  O.  and  took  an  estate  of  23/.  per 
flamrai,  and  resided  thereon  till  Lady-day  1784,  when  he  took 
mother  estate  of  20^.  a  year  in  the  same  parish,  where  he  re«< 
tided    ever  after   occupying    both.  —  Bearcroft  and   Clapp 
showed  cause :  They  said>  this  amounted  to  an  emancipation  of  the 
pauper  before  the  father  gained  a  settlement  in  O.     Emancipation 
meant  only  such  a  separation  of  the  child  as  to  amount  to  a  ceasing 
of  all  dependence  on  the  parents ;  and  took  place  whenever  the 
separation  was  accompanied  with  an  intent  that  the  child  should 
have  its  liberty.     No  circumstance  could  more  strongly  separate 
the  pauper  from  her  father  than  his  inability  to  maintain  her,  and 
his  request  to  the  parish  to  take  care  of  her,  which  they  did  for 
several  years.     It  is  certainly  not  necessary  to  emancipation  that 
the  child  should  have  gained  a  settlement  of  its  own.    Other  cir- 
cumstances occur  in  the  different  cases,  but  none  of  them  are 
essentiaL     Marriage  is  not  an  emancipation,  nor  having  a  separate 
house  of  his  own.     Whenever  there  is  an  end  of  protection  and 
maintenance  on  one  side,  and  pf  subjection  on  the  other,  the  child 
is  no  longer  pait  of  the  father's  family.     The  pauper  is,  in  fact, 
24,  and  appears  of  age  in  the  case. — Lord  Mansfield  :     There 
vk  no  colour  for  it :  it  is  nothing  like  an  emancipation.     The  child 
is  not  even  in  service.     The  only  act  of  emancipation  is  the  parish 
keeping  her  in  the  workhouse ;  but  the  father  was  very  poor,  and 
being  unable  to  keep  her,  she  goes  to  the  parish,  and  they  maintain 
her  in  his  stead.  —  Ashhurst  and  Willes  Js.  were  of  the  same 
opinion. — Bullbr  J.     I  believe  I  pay  the  poor's-rates  for  one  of 
these  parishes,  and  therefore  I  give  no  opinion  upon  it.«^Tho 
orders  were  quashed. 

67.  Rex  ▼.  OffcAurch,  H.  T.  29  G.  3.    3  T.  R.  1 14 — J.  JV.  the   A  son  who 
fitther  of  the  pauper  H.  W.  in  January  1765,  and  for  the  two  next  leaves  his  fa- 
following  years,  rented  and  resided  upon  a  tenement  of  100/.  a  year  ^^'^^  ^^j  ^vo 
in  O.  and  was  settled  there.    In  January  1767  the  wife  of  <7.  fT.,  ^^^„  ^ij,  and 
who  was  mother  of  //.  W.  the  pauper,  died;  and  in  June  1767   lives  with dif- 
J.  W,  married  again  with  one  J*  L,  with  whom  he  lived  in  O.  until  ferent  relations 
the  year  1770,  when  they  both  went  to,  and  resided  at  S.  in  the  *'"  ^''"•j'j^°* 
said  county  for  three  years,  without  doing  any  act  to  gain  a  settle-  ^ut'SiaiT  follow 
ment  there.     In  1773  they  removed  to  L,  in  the  said  county,  to  a  ^^  settlement 
house  rested  by  a  settlement  in  trustees  to  the  separate  use  of  the  of  his  father,  if 
wife,      IT.  and 'his  wife  lived  in  the  house  from  1773  to  the  present  he  has  not 
time.     The  pauper  H.  IV.  was  bom  in  0.  in  January  1765,  and  ^^^  any  seu 
resided  there  with  his  father  until  1 770.    On  his  father's  leaving  O.  ^^^ght" 
the  pauper  was  left  with  one  Leeson  at  O.  to  be  taken  care  of;  his 
&ther  paying  for  his  lodging  and  board.     The  pauper  continued  at 
Leeson*  at  O.  for  two  years,  and  then  went  to,  and  resided  with» 
his  uncle  Haddon^  who  also  lived,  at  O.  and  continued  to  reside 
with  bis  said  uncle  for  about  two^ears ;  during  the  whole  of  which 
time  his  uncle  provided  him  with  board,  clothes,  lodging,  and 
pocket-money,  and  be  worked  with  hi»  uncle  Haddan ;  bul  Via 
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received  no  wages,  and  was  not  hired  bb  a  servant.    At  the  end  of 
two  years  the  pauper  went  to  his  father's  at  L»  and  stayed  there  a 
week,  and  then  went  to  reside  with  another  uncle,  Salmon  of 
Wesion,  with  whom  he  lived  six  years,  as  he  had  done  at  his  uncle 
Haddon*8f  his  uncle  Salmon  providing  him  witli  board,  clothes, 
lodging,  and  pocket-money;   ne  working  for  his  uncle   Salmon 
without  having  been  hired  as  a  servant,  or  receiving  any  wages. 
On  leaving  his  uncle  Salmon^  he  went  and  lived  three  weeks  with 
his  father  at  L.    The  pauper  had  never  done  any  act  to  gain  a 
settlement. — Lord  Ksnyon  C.  J.    This  is  the  weakest  case  of 
emancipation  that  was  ever  attempted  to  be  made  out.     When  the 
father  left  the  parish  of  O.  the  son  was  only  five  years  old  :  now  it 
cannot  be  pretended  that  at  that  time  he  was  emancipated,  and  yet 
he  then  ceased  to  reside  in  his  father's  family.     It  is  also  stated, 
that  about  two  years  afterwards,  when  he  was  about  seven  or  eight 
years  old,  and  past  the  age  of  a  nurse-child,  he  went  to  live  with 
his  uncle  Haddon,    Then,  Was  he  emancipated  at  that  time  ? 
Ordinarily  speaking,  one  of  these  things  must  happen  before  the 
son  can  be  said  to  be  emancipated :  either  he  must  have  obtained 
a  settlement  for  himself,  or  have  become  the  head  of  a  fisimily ;  or, 
at  most,  he  must  have  arrived  at  that  aee  when  he  may  set  up  in  the 
world  for  himself.     But  here  the  son  does  not  fall  within  either  of 
those  descriptions :  no  time  can  be  stated  when  the  emancipation 
may  be  said  to  have  commenced.     For  when  he  went  to  live  with 
his  uncle  Haddon,  he  was  only  eight  years  old  at  the  most ;  and  he 
could  gain  no  settlement  either  by  living  with  that  uncle,  or  his 
other  uncle  Salmon,  as  a  servant,  because  the  case  states  that  he 
was  not  hired  as  a  servant  by  either  of  them.     Now  during  all  this 
time  the  father  had  a  right  to  the  custody  o^  the  son,  and  might 
have  obtained  him  by  habeas  corpus  ;  for  the  parental  care  wa9  not 
then  done  away.    It  is  not  necessary  in  these  cases  of  derivative 
settlements  that  the  child  should  remove  with  the  father  from 
place  to  place ;  for  the  settlement  of  the  father  will  be  communi- 
cated to  the  child ;  otherwise  children,  who  are  sent  out  into  the 
world  for  education,  and  are  of  course  separated  for  a  time  from  the 
father,  might  lose  the  benefit  of  their  father's  settlement,  and  when 
they  were  about  to  return  home,  would  find  themselves  excluded 
from  parental  care,  if  their  parents  had  in  the  mean  time  gained  a 
new  settlement.    How  long  the  power  of  communicating  a  deriva* 
tive  settlement  may  continue,  it  is  not  necessary  to  determine ;  for 
in  this  case  it  certainly  remained  longer  than  till  the  child  was 
nine  or  10  .years  old;  and  tliat  is  sufficient  for  the  determination 
^         .  of  this  question. — Ashhurst,  Buller,  and  Grosis  Js.  assented. 

wheTshlSin  i.  ^^-  ^^  ^-  ^dgetvorth,  T.  T.  29  G.  3.  3  T.R.  S5S.—H.  IL  the 
bound  appren-  father  of  H,  the  pauper  [not  having  a  settlement  at  £•]  when.  H. 
tice  by  a  Toid  the  SOU  was  about  13  or  14  years  old,  came  to  live  upon  a  tene«> 
.mdenture  for      ment  at  E.  called  H.  of  the  yearly  value  of  5/.,  and  resided 

wSchhr**  ^^^^^  *^°"^  ^^^  y®^*"® »  during  which  time  //.  the  fiuher  put  out 
andneyeral^  ^'  the  pauper  an  apprentice  by  indenture,  but  which  indenture 
wards  returns  ^^  ^oid  for  want  of  a  Stamp,  to  one  «/.  P.,  then  residing  in  the 
to  his  family ;  township  of  S.,  forTour  years,  to  learn  the  trade  of  a  wool-comber, 
is  not  emand^  The  pauper  H.  accordingly  left  his  father's  house,  to  which  he 
i^s'^the^faACT  "^^^  afterwards  returned  but  as  a  guest,  and  resided  with  and 
lo  a  new  settlL  ''^*^'"^®.^  ^^^  ^/  at  S.  for  the  four  years ;  and  by  him  was  provided  all 

that  time  with  meat,  drink,  washing,  lodging,  and  clothes;  aD4 


Sbct.30  of  bmamcipation.  S5 


coDsidered  bjf  his  mother  an  part  of  P.'s  family.  During  thoae  ment,  aained 
four  years  the  pauper  was  sometimes  a  quarter  or  half  a  year  with-  ^^^^f  ^  ^** 
out  seeing  bis  uther  or  mother,  on  which  occasions  he  came  to  his  !ju^^"?u!L 
father's  at  H.  on  a  Saiurdai/  evening,  and  returned  home  to  his 
master's  either  on  the  Sunday  evening  or  Monday  rooming  follow- 
ing. After  the  expiration  of  the  four  years  he  never  returned  to 
his  fiither's  family,  but  worked  at  his  trade  of  a  wool-comber  at 
different  places  about  the  country,  and  supported  and  maintained 
himself  Uiereby,  until  he  afterwards  married,  and  resided  with  his 
wile  and  family  in  a  house  of  his  own.  After  the  pauper  was  put 
out  to  Poliiiif  and  before  the  four  years  expired,  Henry  the  father 
Cook  another  tenement  in  E,  of  the  yearly  value  of  8/.»  which  he 
occupied  with  the  former  tenement  called  //.  for  a  year,  whereby 
he  gained  a  settlement  at  E.  The  pauper  never  gained  any  settle- 
meDt  for  himself;  and  the  question  was.  Whether  he  followed  his 
father's  settlement  at  E.?—Tue  Court  were  clearly  of  opinion 
that  the  pauper  was  not  emancipated,  but  that  he  was  entitled  to  his 
father's  settlement  in  £.,  and  tnerefore  the  order  removing  him  to 
Em  was  affirmed. 

69.  Rex  V.  fViHon  earn  Twambrookes  (a),   T.  T.  29  G.  3.  S  T.  R.  a  child  is  not 
355*  —  The  pauper's;  father,  J.  H.  rented  a  tenement  of  16/.  emancipated  %o 
a  year  in    W.  and  resided  upon   it  above  a    year,    when    the  «stoloaethe 
paoper  waa    about    six    years  old.     J.  H.  then  went  to   M.,  l^^^^J^^ 
where  he    did  no   act  to   gain  a   settlement,  and    about    two  which  his  fa- 
years  after  ran  away  from  his  family ;  and  the  pauper's  mother  (her  may  gain 
taking  the  pauper  with  her  to  C,  died  in  half  a  year,  when  the  unUl  he  comes 
pauper  waa  left  in  the  care  of  one  ^rooibf,  with  whom  he  lived  of  age,  or  mar- 
at  C  and  worked  at  the  silk-mills  there :  and  the  overseers  of  the  jj^«  M'j!^a»ei' 
poor  of  W.  paid  the  whofe  or  a  part  of  his  maintenance  for  four  ^^^^,>,  ai«  ' 
Tears  to    Brookes,    after  which    period  the  pauper    supported  own  right,  or 
mmself  till  the  age  of  16 ;  at  which   time    he   got  Ss,  9d.  per  till  he  has  con- 
week,  and  boarded  himself  where  he  liked.     Dui-ing  the  first  part  tracted  a  rela- 
of  the  time  he  lived  at  C.  he  saw  his  father  twice  at  the  distance  of  ^n"J"^S^f];. 
about  four  years,  at  which  times  his  father  did  not  give  him  any  ofhis  being  part 
thing  (except  a  pair  of  breeches,  and  twopence  halfpenny  the  of  his  father's 
first,  and  only  three  halfpence  in  money  the  second  time;.     At  18  family. 
or  J  9  jeans  oif  age  the  pauper  went  from  C.  to  S.,  and  hired  him^  - 
self  for  four  years,  by  which  hiring  however  he  gained  no  settle « 
menu     He  heard  that  his  father  had  been  to  inquire  after  him  at 
C  and  that  he  then  lived  at  D.,  to  which  place  the  pauper  went 
to  see  him,  and  was  at  that  time  23  years  of  age,  and  married ; 
it  appeared  that  the  father  had  made  such  inquiry  as  above 
memidoed  after  the  pauper  from  his  daughter   (the  pauper's 
Miter)  with  intent,  as  he  said  to  give  him  a  suit  of  clothes,  as  he 
had  done  less  for  the  pauper  thvi  any  of  his  children.    It  ap- 
peared that  the  father  J,  H.  had  married  a  second  wife,  and  held 
a  teoemcDt  in  D.  of  11/.  a  year,  and  liad  lived  upon  it  eieht  years 
whea  his  aon  went  to  see  him  there  as  above ;  upon  which  visit  he 
itayed  only  one  hour,  and  never  saw  his  father  at  any  time  but  as 
ihove.  —  Lord  Kenton  C  J.  It  was  never  conceived  in  any  case 
thatajioa  who   was  only  16    years  of  age,  and  who  had  not 

S'ned^^any  settlement  in  his  own  right,  was  not  part  of  his  father's 
lily.     The  cases  of  emancipation  have  always  been  decided 

(a)  Sat  Bex  v.  Uckfiekl,  poti,  pi.  79.    Rex  o.  Huggate,  jxfti,  pi.  8a    Rex.  v. 
Wifanfaigloo,  potif  pi.  89. 
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on  the  oircumstances  either  of  the  son's  being -^1  (a),  or  mar- 
ried (6)f  or  having  gained  a  settlement  in  his  own  right,  or,  as 
in  the  case  of  the  soldier  (c),  having  contracted  a  relation  which 
was  inconsistent  with  the  idea  of  his  being  in  a  subordinate  situ- 
ation in  his  father's  family.  —  Buller  J.  In  this  case  the  pauper 
remained  under  the  power  {d)  of  his  father  the  whole  time. 
The  wn  of «  70.  Rex  v.  CoUingbourn  Ducis,  H.  T.  31  G.  3.  4  T.  R.  199.  — 

certificatedper.  The  pauper  E.  C  was  born  in  C.,  when  his  father  and  mother 
hh  f'thcr'Tfiu  ^^^^  residing  there  under  a  certificate  from  F.  At  the  age  of 
milyatnine-  19  he  was  hired  for  a  year  to  serve  T.  C.  of  BuckhoU  as 
teen  yean  of  &  carter,  which  he  served  accordingly.  BuckhoH  is  extrapa- 
age,  and  senrea  rochial ;  is  not  a  township  or  vill ;  and  has  no  parish  officers, 
a  year  under  a  Aller  the  pauper  had  served  the  year  at  Buckholt,  he  returned  to 
tM*°raSiild^"  C,  and  then,  being  unmarried,  under  age,  and  not  having  done 
plara  and  at  ^^y  ^^^  ^^  S^^^  ^  Settlement  in  his  own  right  further  than  as 
the  end  of  the  aforesaid,  he  was  hired  to,  and  served,  Andrews  of  ^diat  parish  for 
year  returns  a  year.  —  LoRD  Kenyon  C.  J.  It  is  extremely  clear,  that  if 
wfimarried  and  the  pauper  had  served  a  year  under  a  yearly  hiring  in  C.  before 
umfer  fl^,  and  jj^  yfeixl  to  Buckholt,  he  could  not  thereby  have  gained  a  settle- 
ffained^a°Mfi^  ment  in  that  parish  while  the  certificate  was  in  force,  on  account 
ment  in  hit  own  of  the  Statute  of  William,  It  is  equally  clear,  that  if  Buckholt  had 
ry[Ai,  to  the  not  been  an  extraparochial  place,  his  service  under  the  hirings 
parish  where  his  stated  in  the  case  would  have  discharged  him  from  the  protection 
father  ^^^^"°~  of  the  certificate  in  C  ;  because  then  the  certificate,  which  as- 
cate  and  there  verted  that  he  was  settled  in  F.,  would  not  have  been  true  in 
enters  into  ser-  ^ct,  inasmuch  as  it  would  in  that  case  have  been  superseded 
vice,  is  not  by  a  subsequent  settlement.  But  BuckhoU  not  being  a  parish 
^lereby  enumei'  wherein  a  settlement  could  be  gained,  the  question  is,  Whether 
^^*  by  any  and  what  means  the  certificate  as  to  this  pauper  was  dis- 

^r^*  '^  charged  ?  In  cases  of  this  kind,  where  the  decisions  of  this  Court 
bl?  73.^  *  ^^^  ^^  guide  the  judgments  of  the  magistrates,  it  is  of  great  iro- 
See  Rex  v.  St.  po'tance  that  they  should  be  consistent.  Now  I  am  not  able  to 
Andrew,  Hoi*  distinguish  this  case  from  the  principle  laid  down  in  Rex  v.  Witton 
JMurn,  pod.  cum  Twambrookes*  (e)  It  was  there  held,  that  a  person  under  age, 
(e)  ^iu«,pL69.  who  after  being  absent  fVom  his  father*s  family  for  a  coiisiderable 

time  returned  to  it  before  he  was  ah  adult,  or  married,  and  before 
he  had  acquired  a  settlement  for  himself,  was  not  emancipated, 
but  was  entitled  to  the  benefit  of  his  father's  settlement.  So  in 
this  case  the  son  returned  before  he  had  attained  the  age  of 
81,  not  having  gained  any  settlement  for  himself  distinct 
from  that  of  his  father,  nor  having  become  the  head  of  a 
ikmily ;  and  therefore  this  case  must  be  governed  by  that  of 
Witton  cum  Twtmbrooies.  The  distinction  which  has  been  at- 
tempted to  be  taken  between  some  of  the  former  cases  and  the 
present,  -that  here  the  son  put  himself  out  to  service,  is  not  ma* 
terial;  for  till  the  age  of  21,  not  having  done  either  of  the 
«cts  above  alluded  to,  he  continued  a  part  of  his  father's  family*  — 
As«HCR8T  and  Grose  Js.  of  the  same  opinion.  —  Bullbr  J. 
•ras  absent,  (g) 

J  a)  Bugden  ©.  AmpUjill,  anle,  pi.  60.  (c)  Rex  ©.  Walpole  St.  Pteter's,  ante^ 

i  see  as  to  this  point  Lord  JT^iiyon's  pi.  6S. 
absenrations  in    Rex  o.    Roach,  pott,         (d)   Vide  Rex  r.    OffchuKb,  ants, 

Pl-^J2.  pi.  67. 

(b)  But  see    Rex  v.   Cold  Ashton,         fg)  Vide  Rex  ».  Broadbembury,  <m/r, 

Mftit,  pi,  61,  p\.  5^.. 
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yi.Rexv.  Siantoix,  T.  T.  34.  G.  3.  5  T. R.  enO.  —  J.  C.  was  the  a  •on,  who  ai  - 
widow  of  A*C.f  a  Scotsman^  deceased.    The  pauper  /.  was  the  the  age  of  1 9^ 
widow  of  W.  C.  also  deceased,  which  fT.  was  the  legitimate  son  of  «nli>te  in 
A^  and  «/•  f   and  the  five  children  named  in  the  order  were  the  *^  ■'™y>  S***" 
Jegitiinate  children  of  fV.  and  /.     A.  became  seised  of  a  messuage  ^^^^^  *  *^"' 
and  tenement  at  //.  in  S.  by  descent,  upon  which  he  resided  aiT^StentT* 
upwards  of  a  year  in  or  about  the  years  1774  and  1775.     Sometime  himwlf  ftom 
before  and  until  the  premises  at  H,  descended  to  A»  he  resided  hi*  fiither*i  fiH 
at  Glasgow,  where  fF.,  at  or  about  19  years  o^  age,  and  some  J»i>y^<w  ••▼"■I 
years  beifore  the  premises  at  H.  descended  td  the  father,  enlisted  I^^  "rf**"*!^ 
mto  the  army,  and  left  his  father's  family  at  Glasgotv.     W.,  after  SdlSu^l? 
having  been  at  Gibraltar  and  other  parU  beyond  the  seas  as  a  nefcr  acquires 
soldier,   returned    to   Great    Britain   about    13   years  ago  (his  a  lettleroent  in 
ivther  being  then  dead),  and  married  the  pauper  /.  at  Plymouth.  ^'*  <^*^  ^^ 
W,  went  beyond  seas  again  as  a  soldier,  and  at  the  end  of  two  T^^^LS**^^ 
years  returned  again  to  England,  and  about  10  years  ago  he  came  Li^J?^^ 
to  R.^  an  adjoining  township  to  the  parish  of  S^  where  he  lived  tidier,  tubte. 
six  years,  and  then  removed  into  the  said  part  of  the  parish  of  St.  qucnt  to  his  in- 
Mary%  where  he  lived  four  years,  but  never  acquired  any  settle-  lu^°g  ^ 
ment  in  cither  of  those  places  or  elsewhere  by  any  act  of  his  own.  l*f'*"8  **•  ^ 
A*  the  father  sold  part  of  the  estate  at  //•  in  his  life-time,  and  re*  °"  ^' 
sided  upon  the  residue  of  the  estate,  consisting  of  a  house  and 
garden  of  the  yearly  value  of  2/.  5s.  till  his  death ;  which  premises 
he  devised  to  J,  his  wife  for  her  life,  and  after  her  death  to  W*  his 
son,  his  heirs  and  assigns  for  ever.     But  fV.  never  became  pos- 
seised  thereof,  nor  resided  thereon,  having  died  in  the  life-time  of 
J.  iiis  mother ;  who  after  her  husband's  death  continued  to  reside 
upon  the  premises  for  several  years,  when  she  removed  to  her  son 
in  the  said  part  of  the  parish  of  St,  Marv^s  about  four  years  agO| 
sod  continued  to  live  with  him  there  till  his  deatli,  and  afterwards 
with  h's  widow  till  the  death  of  Jane  in  January  last. — Bearcroft 
dted  Rex  v.  Clifton  (a),  St.  Giles's^  Readin^^  v.  Eversley  Black'  (a)^ii<*,pL38. 
tuiter{b)9  and  Rex  v.  Cold  Ashton  (c),  where  it  was  said  that  a  child  (a)^nto,pl.  S9. 
cannot  be  emancipated  from  his  parents,  unless  such  child  has  gained  (AAnUt^Vsu 
a  settlement  of  his  own ;  for  tliat  until  that  time  the  derivative  settle- 
meot.of  his  parents  is  not  abandoned. — Lord  Kenyon  C.J.  That 
means  as  Jong  as  the  son  continues  a  part  of  his  father's  family. 
But  here  the  son  was  emancipated  when  the  father  acquired  a 
settlement  in  Stanvsix  .*  he  had  ceased  to  be  a  part  of  his  &ther'8 
fiuttilj  for  some  years  before,  and  had  put  himself  under  the  control 
and  government  of  others ;  apd  it  is  immaterial  whether  or  not  he 
had  gained  a  settlement  for  himself.  The  case  of  Rex  v.  Walpole  {d),  (d)  Antef^\.  69. 
where  the  son  had  enlisted  himself  as  a  soldier,  was  considered  so 
clearly  to  be  the  case  of  an  emancipation  that  it  was  not  even 
wrgaedU 

.    72.  Rex  V.  Roach   (e),  E.  T.  35  G.  3.    Editor'*   MSS —  A  daughter  of 
The  Sessions  confirmed  an  order  of  two  justices,  for  the   re-  22  yean  of  age, 
moval  of  E.  Rounsavel  from  the  parish  of  St»  C.  to  that  of  ^.,  and  who  leaves  her 
stated  the  following  Case :    The  pauper  was  born  in  the  parish  of  f*<b«*«  hoase, 
L.  C  where  her  faUier  then  resided:    when  she  was  12  years  ^^jJJTe^^'e 
of  age,  her  father  rented  some  grist  mills  of  the  value  of  14/.  j^sh  as  a  wei 
a  year  in  the  parish  of  i^.,  and  resided  there  with  his  family  for  nurse,  she  haT- 
several  years.     The  pauper  constantly  lived  with  her  father  from  ing  recently  had 
her  fairthj  and  attained  her  age  of  21  whilst  living  in  R.     When  ^VwrtaardcViVX^ 
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rtoMTMaihiU  she  was  22  yean  old,  she  was  delivered  of  a  hastard  child, 
ling  a  wetk  as  for  the  maintenance  of  which  a  bond  of  indemnity  was  given 
imnune, an^K  1^  the  parish  officers  of  R*;  and  she  continued  to  live  with  her 
oaly  MUweh  ^^^^^*  About  half  a  year  afterwards  she  left  her  father's  liouse, 
in  |ierplace»  ^^nt  to  Mr.  H.,  a  farmer  in  the  parish  of  R.,  as  a  wet-nurse  to  his 
returns  to  and  child,  and  lived  there  eight  weeks,  for  which  she  was  paid  eight 
oontimies  with  shillings.  A  few  days  after  the  pauper  left  her  father's  house,  he 
^  '^^^^VSr  removed  with  his  family  to  Si,  C,  where  he  rented  some  grist  mills 
emtmX^^^  at  12/.  a  year,  and  lived  thereon  from  that  time.  At  the 
Md^ughiho  expiration  of  the  eight  weeks  the  pauper  quitted  the  house  of 
has^piinedno  Mr.  H.,  and  went  to  her  father's  in  Si.  C,  where  she  remained, 
settlement  in  but  never  made  any  contract  with  him  as  a  servant,  nor  gained  any 
•^^^"^'^Sd  ^^^^™ent  for  herself,  except  as  aforesaid. — Lord  Kenyok  C.J. 
to  a^^Sfiment  ^  ^^P*^  ^^^^  ^^^  decision  I  am  about  to  make  falls  in  with  every 
gained  bj  her  case  that  has  been  cited.  I  have  looked  into  them  all  —  they  are 
fatiier  between  got  together  in  a  very  judicious  compilement  by  Mr.  Const ;  they  lie 
the  time  of  her  uiere  side  by  side ;  one  looks  into  them  there,  and  goes  regularly 
d^arture  and  through  them.  I  am  ready  to  believe  that  the  misUke,  if  there  be 
'^"™'  a  mistake  in  idiat  is  reported  to  have  been  said  by  me  in  the  case 
S^C  6  T.  R.     ^  Rex  V.  WiUon  cum  Twambrookes,  cited  from  Mr.  Consf»  book^ 

was  rather  my  mistake,  than  the  mistake  of  the  very  accurate  per- 
son who  reported  it.  I  think  if  this  case  had  arisen,  I  should  have 
laid  it  down  with  a  little  limitation.  I  should  not  have  said  that 
attaining  the  age  of  21  put  an  end  to  the  settlement  which  the 
child  derives  from  his  parent.  I  certainly  always  thought 
otherwise.  I  certainly  thmk  otherwise  now,  provided  the  child 
remains  at  that  time,  with  an  unbroken  continuance,  a  member  of 
the  father's  family.  But  I  think  one  may  lay  down  this  as  a  pro- 
position that  will  not  break  in  upon  any  case— -which  is  supported 
by  some  case8>  and  which,  if  allowed  to  be  the  fair  position,  will 
Reconcile  all  the  cases;  viz.  that  so  long  as  a  child  is  in  a  state  of 
pupilage  to  the  father  on  account  of  its  tender  years,  if  the  child 
go  out  quasi  servant  from  the  father's  family,  and  return  to  the 
rather's  family  while  a  minor,  the  child  shall  then  be  re-incor- 
porated into  the  father's  family,  if  it  has  not  gained  a  settlement 
distinct  from  the  father,  and  become  the  head  of  a  family  itself. 
But  no  one  case,  as  far  as  I  can  find,  has  laid  it  down  as  a  rule, 
that  if  a  child,  after  it  is  out  of  the  state  of  pupilage,  sever  itself 
from  its  father's  family,  it  can  ever  be  re-incorporated  into  the 
(a)  Rex  V.  Wal-  father's  family.  In  the  case  of  the  soldier  (a),  he  became  liable  to 
pole,  ante,  n  different  control,  and  it  was  looked  upon  so  clear  tiiat  he  was  not 
pi.  62.  re-incorporated  into  the  father's  family,  that  if  was  not  a  point 

argued ;  but  it  is  not  therefore  to  be  inferred,  that  the  gentleman 
who  argued  that  case,  did  not  consider  it.  Mr.  Justice  AstoUf 
who  was  a  very  able  sessions  lawyer,  looked  upon  that  case  to  be 
properly  decided.  If  that  case  be  properly  decided,  I  cannot  dis* 
tinguish  it  from  this.  Mr.  Caldecoit  lays  stress  upon  his  being  a 
soldier;  I  cannot  see  that  that  signifies.  This  young  woman 
was  above  the  age  of  21 ;  she  contracted  the  relation  of 
servant  in  another  family ;  she  was  out  of  the  control  of  her  father ; 
and  I  do  not  see  how  she  could,  after  the  age  of  21,  be 
deemed  to  be  re-incorporated  into  her  father's  family.  If  a  child 
be  separated  from  the  father's  family,  and  obtain  no  settlement  in- 
consistent with  that  of  the  father's  family,  and  returns  to  the 
fath^r^B  family,  and  is  re-incorporated  within    the   age  of  21, 
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her  settlemeat  ihall  be  the  settlement  of  the  father,  and  the 
reason  ia  that  she  may  have  protection  from  her  fitfher.    It  would 
be  a  cruel  thing  to  separate  her  from  her  father's  fiunily,  which 
might  be  the  case,  if  she  had  a  settlement  elsewhere,  when  she  had 
beein  re-incorporated  into  her  father's  family ;  but  when  the  time 
comes,  when,  in  the  estimation  of  law,  the  child  wants  no  longer 
the  protection  of  the  father,  and  she  is  removed  from  the  father's 
family,  she  is  not  to  be  re-incorporated  into  her  father's  Amily. 
That  I  think  reconciles  every  case,  and  lays  down  a  rule  I  hope 
intelligible. —  Ashhurst  J«     In  some  cases  perhaps  it  may  be 
difficult  to  say  what  shall  amount  to  a  severance  from  the  father's 
lamily.     When  a  child  becomes  of  age,  it  is  optional  in  him  either 
to  continue  with  his  parents  or  not  as  he  pleases.     He  is  then  tui 
juris  ;  and  if  he  leave  his  father's  house  and  put  himself  under 
some  other  control,  this  is  a  kind  of  public  notification  that  he 
means  to  leave  his  father's  family ;  and  if  afterwards  the  father 
acquire  a  new  settlement  it  cannot  be  communicated  to  the  son^ 
because  he  has  ceased  to  be  part  of  his  father's  family.    In  the 
present  case,  the  pauper  was  clearly  severed  from  her  father's 
family,  when  the  father  gained  a  settlement  at  St.  C,  and  conse- 
quently she  is  settled  at  R,  where  the  father  was  settled  before.— 
Grose  J.     The  question  here  is.  Whether  the  pauper  is  to  be 
considered  as  part  of  her  father's  family  ?  Several  cases  have  been 
cited  on  this  subject,  though  I  think  that  there  is  not  one  that 
comes  directly  up  to  the  point  before  us.     Some  cases  have  hap- 
pened on  the  marriage  of  the  son,  and  those  have  been  properly 
considered  as  a  separation  from  the  father's  family ;  others  have 
been  decided  on  the  son's  gaining  a  settlement  for  himself.     But 
here  the  daughter,  being  no  longer  in  a  state  of  pupilage,  left  her 
father's  house,  and  went  out  into  the  world  in  service,  and  the 
qoestion  is,  whether  that  amounts  to  an  emancipation.     The  case 
of  the  soldier  was  decided  on  thb  principle.     Then  the  present 
esse  is  resolved  into  this :  Is  this  the  case  of  a  child  going  out  into 
the  world  intending  to  separate  herself  from  her  father's  family  ? 
Being  of  the  age  of  22    she  went  into  another   family  in   the 
situation  of  a   servant,  and  I  consider  the  case  as  stating  that 
she  waa  hired  into  that  family ;  for  she  received  wages,  and  if  she 
had  continued  as  a  wet-nurse  for  a  year,  it  would  have  furnished 
evidence  of  a  general  hiring,  and  then  she  would  have  gained  a 
letdetiicnt.    Had  she  thus  served  for  a  year,  we  should  have  con- 
sidered that  she  was  severing  herself  from  her  father's  family ; 
and  her  intention  of  so  doing  cannot  be  varied  by  her  not  having 
served  for  the  period  of  a  year.    Whether  in  a  particular  case  the 
leaving  of  the  father's  family  amount  to  a  severance  of  the  child 
from  the  parents  is  more  a  question  of  fact  than  of  law,  it  depend- 
iag  on  intention.     Strictly  speaking,  the   Sessions  should  have 
found  that  fact ;  but  they  have  stated  nearly  the  same  thing  by  de- 
termining as  they  have  done ;  for  they  have  in  effect  decided  that 
the  paoper  intended  to  leave  her  father's  family.     And  then  this 
esse  comes  within  the  principle  of  the  soldier's  case. — Law- 
KEKCE  J.     In  the  case  of  the  soldier,  the  son  was  enlisted  when 
he  was  under  ase,  and  if  he  had  returned  home  before  he  was 
21,  he    would  iiave  been  considered  as  part  of    his  father's 
family,    or  if  he  had  quitted  the  army  before  21 1  without  re- 
turning homcj  the  iktber  tnigbi  have  reclaimed  him  by  suing  out 
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a  Tiabeas  corpus:  but  it  appears  from  the  case  tliat  he  had  attained 

the  age  or  21  before   he  led  the  army ;    therefore  during  the 

time  that  he  continued  a  soldier  his  father  lost  all  control  over 

him^  he  being  of  age;  and  the  subsequent  settlement  gained  by 

the  father  was  not  communicated  to  him.     Now  that  principle 

will  govern  this  case :  here  the  daughter  being  of  age  put  herself 

out  of  her  father's  control,  and  therefore  she  ceased  to  be  part  of 

his  family;  he  could  not  recall  her.    If  by  being  a  soldier  afler 

the  son  was  of  age  he  by  that  ceased  to  be  under  the  control  of 

his  father,  in  this  case  by  the  pauper*s  putting  herself  from  under 

her   father's  control  after  she    had  attained  21,  the    relation 

between  her  and  her  father's  family  ceased.     If  after  such  a 

service  as  this,  the  daughter  had  returned  to  her  father  before  she 

was  of  age,  she  would  have  continued  as  part  of  her  father's  family ; 

but  not  returning  till  after,  she  can  no  longer  be  considered  as  part 

of  his  family.    This  rule  is  perfectly  intelligible,  and  there  will  be 

no  difficulty  in  adopting  it  in  future.—- Order  of  Sessions  confirmed. 

Ifthewnof  a       73.  Rexv.In^Hh  (a),  Af.T.  40G.3.  8  T.i?.  339.— In  the  year 

certificated  per.  1781,  S.  Slaughter ^  the  father  of  S.  daughter  the  pauper,  went 

■on  serve  a  year  ^i^||  j,jg  ^ffg  ^nd  S.  Slaughter  the  pauper  as  part  of  his  family,  to 

""  tnirtin  Ae    '^^^^^  '"  ^^^  parish  of/,  under  a  certificate  from  the  parish  of  JS. 

parish  granting  ^^  ^^®  Y^^^  J^787  the   pauper,  then  of  the  age  of  16,  let  him- 

the  certificate,    Self  to «/.  B.  of  £.  and  served  two  years  as  a  yearly  servant.    He 

and  then  return  then  let  himself  to  fV.  C  of  £.,  and  served  him  as  a  yearly  servant 

underage  to      fQ^  a  year.     He  afterwards  let  himself  from  three  days  after 

Iiouwfor  a         Michaelmas  1790  to  the  Michaelmas  following  to  M.  K.  of  B. 

short  time,  and  farmer,  and  completed  his  service.    At  the  expiration  of  the  year  he 

then  scrrc'  an-    returned  to  /.  where  his  father  still  resided  unaer  the  certificate^and 

other  year  with  4ived  in  his  said  father's  house  about  a  month,  during  which  time  he 

another  master   worked  as  a  day  labourer  at  B.  and  paid  his  father  for  hb  board. 

hW  ^"^  in  Se       When  he  returned  to  /.  he  did  not  consider  himself  as  going  with  a 

certificated  pa-    ^'^^  ^^  ^^^  certificate.     At  the  expiration  of  the  month  he  let 

rish,  he  does       himself  for  a  year  to  B,  M,  of  /.  and  lived  in  his  service  two  years* 

not  gain  a  set-    ~-LoRD  Kenyon  C.  J.    Although  the  decisions  in  some  of  the 

tlement  in  the    xases  on  settlements  are  very  nice,  whenever  we  find  a  case  pre- 

latter  pansh.       ciselv  similar  to  the  case  in  question,  we  ought  to  be  governed  by 

See  the  obserr-  jj,     J^qw  it  appears  to  me  that  the  case  of  Hex  v.  The  Inhabitants 

Sl^"'nIlS!*,;.    ;^-S:fW  (A)  is  exactly  like  the  present.     There  indeed  Lord  Afaii*- 

Morley,2M.  &  J^^.^^  ^'''^  ^^'ub^^^^^^^cr  or  not  the  pauper  returned  to  the 

S.  417.  pott,      certificated  parish  under  the  certificate,  but  afterwards  he  was  of 

pi.  769.  -opinion  that  the  pauper  had  returned  under  the  faith  of  the  certifi- 

(6)  Cald.  144.    cate.     If  the  pauper  in  this  case  had  gained  a  settlement  in  a  third . 

garish,  the  reasoning  in  support  of  this  order  would  have  applied : 
ut  here  is  no  ground  for  presuming,  as  in  Rex  v.  Nemngton,  that 
the  parties  had  abandoned  this  certificate,  for  the  pauper's  father 
was  resident  at  Ingoyorth  under  the  certificate  when  the  son  re- 
turned to  him. — Lb  Blanc  J.  mentioned  the  case  of  Rex  v.  Col- 
(c)WnXtf,pl.70.  lingbourn  Duds  (c),  the  principle  of  which,  he  said,  applied  to  the 

present  case. — Per  Curiam  :  Order  of  Sessions  quashed. 
A  drummer  74.  ^^j.  v.  /FoAiirif,  //.  T.  40  G.3.  8  T.  R.  479.— Two  justices 

^'imo  uTe'  ^y.  ^^^'^^  ^^^^^  removed  T.  fV.  and  his  wife,  together  with  their  «ix 
same  mih'da  in  ^ni^^ren  from  the  parish  of  L.  to  fT.  in  the  same  county.  The 
which  his  father  Sessions  on  appeal  affirmed  the  order,  subject  to  the  opinion  of  this 
jr«  segcant,      -Court  on  the  following  case :  •/.  W.  the  father  of  T.  W.  the  pauper, 

(a)  See  Rex  v,  BUailey,  |im/,  pi.  81. 


SkCT.5»3  or   BMANCIPATION.  ^| 

prevuKis  to  the  ymt  1756  was  settled  with  his  family  in  L.    The  and  lired  with 
pauper  was  born  in  that  parish  and  baptized  there  in  the  year  1756.  ^*  father,  the 
In  176S  J*  W.  remoTed  with  his  family,  of  which  the  pauper  was  a  ^f""  receiriiig 
part,  to  W.^  and  gained  a  settlement  there  in  1774.    In  1772,  pre-  H^ia^**!!! 
Tious  to  such  settlement,  the  pauper  entered  into  the  Bed/brdshire  tlement  gdncd 
militia  as  a  drammer,  with  the  consent  of  liis  father,  who  was  then  by  the  father 
a  Serjeant  in  the  same  militia ;  the  pauper  continued  in  the  sta-  <iuriog  such 
tion  of  a  drummer  in  the  said  militia  until  he  was  23  years  of  *i™«.^»  coin- 
age; and  during  such  time  his  pay  was  received  by  his  father.  2^*"<**«<lto 
From  the  time  of  the  pauper's  entering  into  the  mihtia  until  the  g^  t.^ 
year  1788,  when  he  married,  he  lived  in  his  father's  family,  except  CbdmtM, 
at  the  times  when  he  and  his  father  were  absent  upon  duty  in  the  s  B.  &  A.  4i  i. 
nititia.    The  pauper  had  gained  no  settlement  in  his  own  right. —  i^w^  pi-  5S6. 
LiOBD  Kkvtok  C.  J.    The  justices  who  made  this  order  of  removal, 
and  those  at  the  Sessions  who  confirmed  it  on  the  appeal,  were  of 
opnuon  that  the  pauper  was  not  emancipated  from  his  father's 
fiuiiilj.     The  opinion  of  the  m^istrates  below,  however  respect- 
able,  ought  not  indeed  to  be  conclusive  on  this  Court  when  a 
special  case  is  reserved  for  our  determination :  but  I  am  glad  to 
And  that  their  opinion  coincides  with  ours  and  with  the  decision 
on  this  subject.    The  argument  that  has  been  used  in  support  of 
the  present  rule,  if  it  prove  any  thing  proves  too  much ;  for  it 
tends  to  show  that  if  a  child  be  for  any  period  of  time,  however  short, 
under  any  other  control  than  that  of  the  father,  he  is  thereby 
emancipated  from  his  father's  family.    That  is  the  case  of  every  pn- 
ime  in  the^militia,  even  in  time  of  peace ;  he  is  subject  to  military 
control  during  a  part  of  the  year,  and,  therefore,  not  under  the 
htbet'm  control  during  that  time ;  and  yet  it  was  not  contended 
that  such  a  person  is  by  that  mean  emancipated.    But  the  decisions 
open  this  subject  have  put  this  question  at  rest ;  and  it  would  be 
imfortunate  for  the  children  if  the  argument  now  pressed  upon  the 
Court  were  to  prevail*     A  drummer  is  generally  taken  at  a  very 
early  period  of  life,  when  he  is  only  seven  or  eight  years  of  age ; 
and  if  he  only  continue   in  that  situation  for  24*  hours,  he  is 
(it  is  said)  emancipated  from  his  father,  he  is  to  be  taken  from 
the  protection  of  his  father,  and  if  the  father  is  removed  elsewhere 
the  child  is  to  remain  unprotected ;  the  proposition  is  monstrous* 
In  the  case  of  i2erv.  fValpole  St.  Peter's  (a),  where  itwasholden  that  {a)Jnie,phes. 
the  pauper  who  had  enlisted  himself  as  a  soldier  was  emancipated, 
the  Court  proceeded  on  this  ground,  that  he  was  engaged  to  serve 
te  life,  and  was  liable  to  be  sent  into  foreign  countries.     But  a  son 
is  not  emancipated  by  the  circumstance  of  his  being  under  some 
other  control  than  that  of  his  father.    For  in  another  case.  Rex  y. 
Haii^  (6),  where  the  son  served  an  apprenticeship  for  four  years  (&)  AnUf  pl.6S. 
dming  hia  minority,  it  was  decided  that  he  was  not  emancipated 
fron  his  father ;  and  yet  during  the  time  of  the  apprenticeship  he 
was  not  under  his  father's  control.    In  contemplation  of  law  there 
may  be  two  kinds  of  control ;  a  son  may  be  under  the  control  of 
his  father,  and  also  under  the  control  of'^the  law,  as  if  he  be  ordered 
to  assist  a  constable  in  the  execution  of  his  duty ;  that  is  a  tempo- 
rary control*    I  am  therefore  of  opinion  that  this  paup^  was  not 
emancipated  from  his  father  at  the  time  when  the  latter  gained  a 
settlement  in  Wobum,  and  that  a  contrary  decision  would  be 
attended  with  mischievous  consequences. — Gbosb  J*    The  cues- 
iJOD  is,  WhethjerjfrjBoi  the  pauper  ceased  to  be  part  of  his  (aUiei'a 
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family  in  the  year  1774,  in  deciding  wiiich,  common  teoBe  will  go 
a  great  way  to  guide  us.  It  is  said  that  he  ceased  to  be  part  of  his 
Other's  family  when  he  entered  into  the  militia  as  a  drummer ;  but 
it  appears  by  the  case  that  he  was  only  16  ^ears  of  age  at  that 
time,  that  be  entered  with  the  consent  of  his  father,  who  was  a 
Serjeant  in  the  same  militia,  that  his  father  received  his  pay,  and 
that  from  the  time  when  he  first  entered  until  he  married  he  lived 
in  his  father's  family,  except  at  those  times  when  he  and  his  father 
were  absent  upon  duty  in  the  militia.  Upon  this  state  of  the  case 
I  think  that  he  continued  under  his  father's  control,  and  was  a  part 
of  his  father's  family  in  the  year  117 4f.  —  Lawrence  J.  I  do  not 
find  any  case  in  which  it  has  been  decided  that  a  subsequent  settle- 
ment gained  by  the  father  cannot  be  communicated  to  the  son, 
unless  where  the  son  has  been  actually  separated  from  the  father. 
In  the  cases  cited  of  the  soldier  and  of  the  nurse,  the  children  were 
absent  from  the  father's  family ;  and  in  the  latter  case  the  daughter 
was  an  adult  at  the  time  of  her  absence.  In  Rex  v.  Halifax^ 
though  the  son  was  an  apprentice  under  the  control  of  his  master, 
yet  as  he  returned  to  his  father's  house  afler  the  apprenticeship 
was  at  an  end,  it  was  holden  that  the  father's  subsequent  settlement 
was  communicated  to  him. — Le  Blanc  J.  In  the  case  of  Rex  v. 
Walpole  St.  Peter* Si  on  which  the  argument  in  this  case  is  foundedi 
the  son  had  totally  quitted  the  father's  family ;  he  had  been  with 
his  regiment  for  four  years,  during  which  time  he  was  totally  inde- 
pendent of  the  father.  But  in  this  case  the  pauper  never  ceased  to 
be  part  of  his  father's  family  before  the  year  1774,  when  the  father 
gained  a  settlement  in  fVobum*  It  is  said,  however,  that  the 
pauper  was  emancipated,  because  he  had  entered  into  an  engage- 
ment which  for  a  time  subjected  him  to  a  control  different  from 
that  of  the  father:  but  suppose,  instead  of  this,  he  had  engaged  to 
live  as  a  servant  with  a  farmer  in  the  neighbourhood  for  six  montlis, 
he  would  during  that  time  have  been  under  the  control  of  the 
master,  but  on  returning  to  his  father's  family  he  would  again  have 
become  subject  to  his  father's  control,  and  would  not  have  been 
emancipated.  So  here  the  pauper  continued  to  be  part  of  his 
fiither's  family  in  the  year  1774,  and  as  such  the  settlement  gained 
by  his  father  at  that  time  was  communicated  to  him.  —  Per 
Curiam  :  Order  of  Sessions  confirmed. 
A  son  of  age  75.  Rex  v.  Everton,  T.  T.  41  G.S.  1  Easty  526.-^  Two  justices 

and  married  by  an  order  removed  «/.  P.  his  wife  and  children,  by  name,  from 
continuing  to  Q.  B.  to  E.,  both  in  the  county  of  Bedford.  The  Sessions,  on 
th^  dJS.^^  appeal,  stated  the  following  case:  That  T.  P.  the  father  of  J.  P. 
follow  a  settle.  ^^  pauper,  being  legally  settled  in  £.,  resided  there  from  the  year 
mcntnibaa-  1779  to  1790  with  his  family,  of  which  during  the  whole  of  that 
quently  ac-  period  the  pauper  was  a  part.  In  the  year  1782,  the  pauper  being 
quired  by  the      22  years  of  age,   married  S.  B.  his  first  wife.     The  pauper  and 

oACT^^rrTilh'to  ^'®  ^^^^  ^'^^^  ^'^^^  '^^  ^^^  ^*™'^y  ^^  ^-  ^-  *^e  father,  and  as  a 
which  the  son  Part  thereof  until  her  death,  which  happened  in  the  year  178S. 
also  accom-  There  was  no  issue  of  that  marriage.  The  pauper  never  lefl  the 
panied  him  as  family  of  his  father,  but  continued  with  him  after  the  death  of  his 
Pf^' "*  ^f^  ^  said  wife;  and  in  the  year  1790  removed  with  his  father  to  G.  B. 
bis  Household.     The  pauper's  father  afterwards,  and  during  the  time  the  pauper 

continued  in  his  family,  acquired  a  settlement  there.     And  in  April 

1796,  the  pauper,  who  still  continued  to  live  with  his  father,  mar- 

ried  M.  B.,  by  whom  he  bad  the  children  mentioned  in  the  order. 


Sbct.  ^3 
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That  the  paaper  had  gained  no  aettlement  in  his  own  right.— -The 

Sesoons,  being  of  opinion  that  the  pauper  was  emancipated  from 

the  family  of  his  father  by  his  marriage  with  jS.  B^  affirmed 

the  order  of  the  two  justices,  subject  to  the  opinion  of  this  Court. 

-— C0NST9  conirOf  said,  that  it  had  never  been  decided  that  marriage 

alone  was  an  emancipation,  but  it  was  always  accompanied  with  a 

departure  from  the  house  and  protection  of  the  father.     On  the 

contrary,  it  was  considered  otherwise  in  the  case  of  Rex  v.  fVing' 

kam.  (a)     But  at  any  rate  the  fact  found  by  the  Sessions  was  con*   (a)  Burr.  S.  C. 

ckisive  against  it  in  this  case ;  for  it  is  stated  that  during  the  whole  ^^^ 

period  of  his  marriage  with  <S.  B,  his  first  wife,  he  was  a  part 

rfhUJatker  9 family. — Lord  Kenton  C.  J.    The  Sessions  could 

not  intend  more  by  that  statement  than  to  inform  us  that  locally 

and  personally  the  pauper  lived  in  the  same  house  with  his  father, 

and  took  his  fare  at  the  same  board  with  him ;  but  they  wish  to 

be  infiinDed  whether  that  so  far  constituted  him  in  point  of  law 

one  of  his  &ther's  family  under  the  circumstances,  as  that  afler  his 

marriage  he  would  follow  a  newly-acquired  settlement  of  the 

ftUier  3  and  I  am  of  opinion  that  it  did  not. —  P£r  Curiam  :  Both 

orders  affirmed,  {b) 

76-  Rex  ▼.  Stmerhy,  E.  T.  42  G.  3.  2  East,  276.— Two  justices  a  person  cm- 
by  an  order  removed  R.  M.  and  his  children  by  name  from  the  not  gmin  a  tet. 
parish  of  iS^.  M*^  in  the  town  and  liberties  of  B^  to  the  township  tlement  by  hh-- 
of  5.     The  Sessions  on  appeal  confirmed  the  order,  subject  to  the  *°i^*J^  *"1? 
opimoo  of  this  Court,  on  the  following  case :  R.  S.  in  1745  went  ^cerd^ct^ 
with  a  certificate,  in  which  he  only  was  named,  from  D.  to  S.;  man  continuing 
and  daring  his  residence  there  under  that  certificate,  his  son  R*  S.  to  reside  in  the 
was  bom.     R,  S.  died ;  after  whose  death  R.  his  son,  being  arrived  certificated  pa^ 
it  manhood,  followed  the  business  of  a  twine-spinner  at  S.*  for  many  "sh  with  bis 
years;  and  about  1780,  which  was  10  years  after  the  death  of  SSw^idwtb, 
his  father,  engaged  the  pauper  i2.  Af.  as  his  servant  in  the  above  as  part  of  her' 
business;  and  me  pauper  continued  in  such  service  at  S.for  11  family,  though 
years,  during  which  period  he  was  whilst  unmarried  hired  to  and  the  son  were  of 
served  him  for  a  year.     R.  S.  also  during  these  years  hired  a  boy  ?«*»  ^  carry- 
to  turn  the  wheel  necessary  in  twine-spinning.    When  the  pauper  f^^^jf  ."*" 
was  faired  (or  and  served  a  year  as  above  mentioned,  R.  S.  was  a  guch  circum- 
bacheiory  and  lived  in  a  house  at  8.  with  his  mother,  which  she  stances  not 
went  to  and  rented  after   her  husband's  death,  at  about  50^.  amounting  to 
a  year ;  and  he  never  left  this  house  or  his  mother,  except  for  ^  emanct- 
a  few  weeks  in  harvest-time,  in  one  year.    The  mother  had  no  P**^^* 
ooncepi  in  the  twine-spinning  business ;  and  the  pauper  and  the 
boy  were  the  servants  of  R.  S.,  and  not  of  his  mother.     This  case 


brookes,  ante,  pi.  69,  I^rd  JT^nyan 
enumerates  marriage  without  more  as 
one  of  the  grounds  of  emancipation : 
but  the  point  was  never  expressly  deci- 
ded before  the  present  case ;  and  here 
the  circumstance  of  the  son's  being  of 
age  fornis  an  ingredient.  Bur  it  did 
not  appear  whether  any  stress  were  laid 
upon  it  in  the  judgment  of  the  Court  1 
though  probably  there  was,  as  Wilson 
included  that  fact  in  the  statement  of 
the  question  before  he  was  stopped  by 
the  tipurt. 


(ti)  In  die  case  of  Bugden  t;.  Ampt- 
hiO,  «R4e.  pL  73,  the  son  sAer  his 
aarriage  Uf«d  scpante  from  the  father, 
and  both  these  drcumstances  formed 
iogredienta  in  the  opinion  deliyered  by 
tfiree  of  the  judges.  But  Wright  J. 
only  rriied  on  &  marriage  of  the 
lODy  "  by  virtue  of  which  he  becomes 
'*tbeJw«id  of  his  own  finnily,  which  is 
''an  indcpeiidmit  family."  The  same 
drcumstaiices  of  marriage  and  scpar- 
itioa  froni  the  fiUher's  household  occur- 
red b  R«fx  V.  Heath,  5  T.  R.  583. 
But  k  Rr  i^  WMimi  earn  TWma- 
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was  first  argued  in  thela^t  term,  when  the  Court,  after  hearing  the 
counsel  in  support  of  the  orders,  directed  them  to  be  quashed, 
being  clearly  of  opinion  that  R.  8.,  the  son  of  the  certificated  man, 
continued  to  reside  with  his  mother  in  S,  under  the  certificate 
^  granted  to  the  father  and  his  family,  and  therefore  that  tlie  pauper 
could  not  gain  a  settlement  by  a  hiring  and  service  with  R.  S.. 
But  a  doubt  being  afterwards  suggested  from  the  bar,  whether 
some  cases  which  had  not  been  adverted  to  before  might  not 
vary  the  consideration  of  the  question,  the  matter  was  directed  to 
stand  over  for  further  argument.-^ Lord  Ellbnborough  €•.  J. 
The  opinion  which  I  have  formed  does  not  appear  to  me  to  clash 
with  the  case  of  Rex  v.  Heath.  There,  there  was  everjr  thing 
which  could  well  be  predicated  of  emancipation :  the  marriage  of 
the  son ;  his  living  in  a  separate  house  from  his  father,  as  the  head 
of  a  distinct  family ;  and  being  rated  Jby  the  parish  as  such  in  his 
own  name.  Here  there  is  nothing  of  the  kind :  while  the  father 
was  living,  tlie  son  resided  under  hi^  roof;  and  after  the  fatiier*a 
death  he  continued  to  reside  with  liis  mother,  who  was  the  repre- 
sentative of  the  father,  and  equally  protected  by  the  certifi* 
cate.  This  comes  then  directly  within  the  principle  pf  Rex  v« 
Hampton  ;  where  it  was  holdeu,  that  an  apprentice  to  the  widow 
of  a  certificated  man,  could  not  gain  a  settlement  in  the  certifi- 
cated parish  after  the  husband's  death.  If  this  question  had  come 
now  to  be  decided  for  the  first  time,  I  should  have  been  prepared 
to  decide  it  on  the  plain  words  of  the  stat.  of  Anne^  referring  to 
the  stat.  8  Sc'9  fV.  .3.  c.  30.  and  9  &  10  fT.  3.  c.  1 L,  which  have  been 
broken  in  upon  by  many  cases,  laying  down  rules  of  construction 
much  less  plain  than  the  words  of  the  statute  itself.  The  stat. 
9&  10  ^.  3.  c.  11.  speaks  of  two  methods  only  by  which  any  per* 
8on  coming  into  a  parish  with  a  certificate  shall  by  any  act  what« 
soever  be  adjudged  to  have  procured  a  legal  settlement  there.: 
those  are,  by  takmg  a  tenement  of  the  yearly  value  of  10/.,  or  by 
executing  some  annual  office  within  tlie  parish.  Then  tlie  stat* 
12  Ann>  st*  1.  c.  18.  f.  2.  enacts,  that  <<  if  any  person  shall  be  an 
'    '  '<  apprentice  bound  by  indenture,  or  be  a  hired  servant  to  any 

.*'  person  who  came  into  (which  extends  to  such  as  came  into  the 
^  parish  with  the  person  certificated)  or  shall  reside  in  any  parish 
•  "by  means  or  licence  of  such  certificate,"  (which  includes  such 

persons  as  come  into  the  parish  afterwards,  and  reside  under  the 
protection  of  tlie  certificate)  '<  and  not  having  afterwards  gained 
>*  a  legal  settlement  there,"  (which  was  in  allusion  to  the  mflthods 
|>ointed  out  by  the  sUt.  9  &  10  fF.  3.  c.  1 1.)  "  such  apprentice  or 
«  servant  shall  not  be  adjudged  thereby  to  have  a  settlement  in 
**  such  place,"  &c.  The  object  of  the  legislature  by  these  acts 
certainly  was  to  pr6tect  the  certificated  parish  from  sustaining  any 
new  burthen  by  persons  gaining  settlements  there  who  were  re- 
siding there  upon  the  faith  of  these  certificates,  except  by  one  or 
other  of  the  methods  pointed  out.  I  am  therefore  decidedly 
against  extending  the  construction  of  the  statutes  further  than  it 
has  been  carried.  Now,  who  can  be  considered  as  a  person  re« 
Biding  by  means  or  licence  of  a  certificate,  if  the  son  of  a  certifi'^ 
ficated  man,  continuing  to  live  with  his  father's  widow  in  the  cer- 
tificated parish,  is  not  such  a  person  ?  If,  as  in  the  Hampton  case, 
the  widow  of  a  certificated  man  were  privileged  to  contidiie  in  the 
pariah  under  tiie  certificate  after  his  dea^h^  as  part,  of  his  family^  so 
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most  his  fon  by  the  same  rule»  who  continued  part  of  the  same 
ikmily.  There  wto  no  emancipation  in  this  case  to  distinguish  it 
from  the  other ;  but  it  comes  expressly  within  the  principle  of  the 
Hampion  case ;  and,  what  is  more  materia],  it  comes  directly  within 
the  meaning  of  the  statute  of  Anne, — Grosb  J.  A  person  is  within 
the  words  of  the  statute  of  Anne  who  is  serving  another  residing  in 
any  parish  by  means  or  licence  of  a  certificate.  Now  here  R.  S , 
the  S0119  either  lived  there  as  part  of  his  father's  or  his  mother's 
family  during  all  the  time:  and  it  is  not  denied,  that  both  the 
father  in  his  hfe-time,  and  the  mother  after  his  death,  were  residing 
in  5.  under  the  certificate.  There  was  no  emancipation  of  the 
son,  no  taking  of  another  house  for  himself,  nor  any  thing  of  tlie 
tort  which  occurred  in  Rex  v.  Heath  ;  and  there  is  no  pretence  for 
sayingy  that  his  going  out  for  a  few  weeks  at  harvest-time  would 
operate  as  an  emancipation.  We  ought  to  be  careful  not  to  create 
more  doubts,  by  renning  away  the  meaning  of  the  statute  and 
prior  decisions  upon  the  subject.  —  Lawrence  J.  declared  him- 
self of  the  same  opinion.  —  Lb  Blanc  J.  We  are  now  called 
open  to  put  a  construction  upon  the  statute  12  Anne ;  and  as 
in  the  only  case  which  turned  on  that  branch  of  the  statute. 
Rex  V.  Hampttmf  it  was  holden  that  the  widow  after  the  husband's 
death  was  still  protected  by  the  certi6cate  as  part  of  his  family, 
and  therefore  that  her  apprentice  serving  her  could  not  thereby 
gain  a  settlement  in  the  certificated  parish;  so  neither  can  the 
servant  to  the  son  continuing  part  of  the  same  family  gain  a  set* 
tlement  there.  —  Both  orders  quashed. 

77.   Rex  v.  Comhoneyhorne,   T.  T.  AS  G.  S.    10  East,  88.—  A  widower 
Removal  from  T.  to  C,  order  confirmed,  subject,  &c.  The  pauper  If"""?  •^*{£^' 
bring  legally  settled  in  C,  sometime  after  the  death  of  his  wife,  at^^jf  y^^*^ 
who  died  in  childbed  fifteen  years  ago  last  fVhUsuntidei  went  to  age,  with  an 
service,  and  hired  himself  to  one  Clarke  of  C,  who  afterwards  re-  uncle  by  whom 
moved  to  T.,  and  the  pauper  left  him  at  Michaelmas  1806,  having  she  wm  wholly 
served  him  the  five  preceding  years  under  a  hiring  for  a  year  in  "JJ^"^*^ 
T.    On  the  death  of  the  pauper's  wife,  fV.  N.y  who  had  married  a„d  wSb  JJJ^ 
his  sister,  took  to  and  mamtained  the  infant,  of  which  she  had  ^tie  continued 
been  delivered,  out  of  kindness  to  the  pauper ;  and  the  pauper's  to  reside  after  ' 
daughter,  Elizabeth,  then  about  eleven  years  of  age,  went,  with  «he  came  of 
the  pauper's  consent,  to  M,  for  the  purpose  of  nursing  her  infant  JP»  ^^^^^^ 
sister.     The  infant  died  in  about  a  year ;  and  from  that  time  to  5,J^^i|5,ouTany 
this  she  has  continued  to  live  iu  the  house  of  N.  as  one  of  the  contract  of 
fsnlly,  but  doing  the  work  of  a  servant.    N.  who,  previous  to  the  hiring  to  gire 
panper's  daughter  living  with  him,  kept  a  servant,  would  have  her  a  settlement 
hired  a  servant  if  she  had  left  him ;  but  he  never  hired  her,  or  paid  ^j^j^'^^^^ 
her  any  wages,  though  he  found  her  in  board,  clothes,  and  such  jng  in  the  mean 
pockeC-money  as  he  thought  fit.    The  said   Elizabeth  will   be  time  gone  out 
87  years    of  age    in  June  1908.     During  all   the   time  she  so  to  serrice. 
lived  with  N^  she  considered  herself  as  hable  to  be  sent  awajr  Held,Uiato^ 
vbenever  he  pleased ;  and  he  considered  her  as  at  liberty  to  ouit  ^  2°"°* 
him  when  she  chose ;  and  the  pauper  considered  himself,  as  her  ^^  Jp]^^ 
&ther,  bound  to  receive  and  support  her  if  M  ceased  so  to  do.  although  her 
But  the  pauper  was  not  a  hosuekeeper  at  any  time  after  he  went  father  conceived 
into  CUrk^n  service.  The  pauper's  daughter,  Elizabeth,  was  never  himself  bound 
bited  as  a  servant  to  Nightingale.    The  question  intended  for  the  ^.»"**?  "" 
opinion  of  the  Court  was.  Whether  the  pauper's  daughter  JB/ioikeik  ^^^Xa^ 
were,  imder  the  mcumstsmces  of  the  case,  so    emancipated,  aa  \«etVicvutt^%^%\ 
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and  conse-  to  enable  the  paaper  to  gain  a  settlement  by  his  service 
quently  tbe  with  Clark  in  T.,  under  such  hiring  as  aforesaid.  —  Lord 
'*M*'n£**'*^  Ellenborough  C.  J.  The  daughter  having  been  originally 
awttl^^rby  P**ced,  when  an  infant»  by  her  father  in  her  uncle's  family,  con- 
hiring  and  ser-  tinued  to  live  with  her  uncle  after  she  came  of  age  as  part  of  his 
Tice  for  a  year,  family;  receiving  no  assistance  from  her  father,  and  being  at 
as^anunmarri-  liberty  to  depart  from  her  uncle  when  she  chose.  She  was  of  age, 
^^oaan^/iav  living  apart  from  her  father,  having  her  support  from  sources  in- 
nfe!nothavinff  ^cp^^^^lent  of  him,  and  was  at  liberty  to  quit  her  uncle  when  she 
a  child  who  pleased,  as  she  herself  considered.  If  this  be  not  emancipation, 
would  follow  It  would  be  difficult  to  say  what  is  so,  and  when  it  can  take  effect, 
hk  settlement)  Then  if  she  were  emancipated  after  she  came  of  age,  it  follows 
^^"V^*****  that  the  father,  by  the  construction  which  has  been  put  upon  the 
c.  11.  #.  7.  —    *totute  of  King  William^  gained  a  settlement  by  tbe  subsequent 

hiring  and  service  for  a  year  in  7\,  as  *'  an  unmarried  person, 
not  '*  having  any  child.''  —  Grose  J.  The  daughter  lived  apart 
from  her  father,  after  she  was  21 ;  not  under  his  control,  nor 
having  any  contemplation  of  it;  nor  receiving  any  assistance  from 
him ;  she  ^as  therefore  emancipated  when  her  father  was  hired 
for  a  year,  and  served  in  T,  —  Le  Blanc  J.  The  question  is, 
Whether  any  settlement  gained  by  the  father  under  these  cir- 
cumstances could  be  communicated  to  the  daughter?  for,  if  so,  he 
could  not  gain  a  settlement  by  the  hiring  and  service  in  T» ;  and 
that  question  depends  upon  this.  Whether  the  daughter  continued 
to  be  part  of  his  family  at  the  time.  On  the  death  of  the  father's 
wife,  he  broke  up  housekeeping,  and  the  daughter  was  sent  to 
her  uncle,  with  whom  she  continued  to  live  from  tliat  time ;  he 
supplying  her  with  clothes  and  pocket-money :  and  there  she  still 
remained  after  she  came  of  age.  Under  these  circumstances, 
living  away  from  her  father  before  and  after  the  age  of  21, 
he  having  no  house  of  his  own,  nor  giving  her  any  support,  I 
think  she  ceased,  after  she  came  of  age,  to  be  part  of  her  fEither's 
family,  and,  consequently,  no  future  settlement  gained  by  him 
eould  be  communicated  to  her ;  and  if  so,  he  gained  a  aettfement 
by  the  hiring  and  service  in  T«  —  Bayley  J.  To  constitute 
emancipation,  it  is  clearly  not  necessary  for  the  child  to  have  ac- 
quired a  new  settlement  of  his  own :  the  case  of  The  King  y. 
(a)  Jnie^h*!^  Stoach   (a\  is  in  point  to    that ;   where    the    daughter,    being 

an  adult,  by    leaving  her    father's   house,    and  going    out    tp 

service,  was  held  to  be  emancipated.     Now,  where  is  the  difference 

between  going  out  from  the  father's  house  after  21   to  seek  a 

livelihood,  and  continuing  out  for  the  same  purpose  after  that  age^ 

where  the  absence  from  the  father  is  so  long  as  it  was  here  :  tbe 

father  too,  during  all  that  time,  having  no  house  of  his  own,  and 

having  indeed  contracted  a  relation  which  precluded  him  from 

receiving  his  daughter  at  home.  —  Orders  quashed. 

AiOttiqipTen-        78.    Rex  v.  Hardxoick,  M.  T.  50  G. 3.    11  Eastf  578.  —  An 

tioed  out  fay  h»  appeal  against  an  order  of  removal  of  Joseph  F.,  Maiy  his  wife, 

fttbo^amasi.  and  their  children  by  name.     And  upon  hearing  of  the  appeal  the 

^  almSsate    ®®®^^^"®  confirmed  the  order,  subject,  &c.    John  F.,  the  fatlier  of 

In  another^     ^^  pauper  Joseph^  was   a  settled  inhabitant  of  the  parish   of 

rish  and  not        Forncett  St  Mary  in  Norwich,  and  about  forty  years  ago  came  to 

theret>7  acquir-    reside  in  the  parish  of  H.  in  the  same  county,  on  a  tenement  at  the 

injr  nny  settle-    rent  of  5l.  lOs,  per  annum.    The  pauper  Joseph   F.,  who  is  now 
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oF     a^e,     was   bora    in    that   parisb,    and    when    he  nentofhiiowD, 
yS  years     old»    and   during    his  father's  residence    on  the  butreceiTing 
g^j^iat,  tl\e    above  rent,  he  was  bound  apprentice  to  S.   W.  cloth»  from  Ms 
,Bci*l*^^i^  ^'^  -^oj/oWj,  cordwainer,  by  indenture  for  four  yean,  f«tl>«;»  *ndTuit. 
t\advUtae  lie    regularly  served  with  his  master,  who  resided  in  ITmetoU^ 
gajtKorpe  uader    a  ceruficate  from  the  parish  of  Bunxvell  in  the  and  returning 
wne  county.       I>uring  the  first  years  of  the  son's  apprenticeship  home  to  him 
JoHx  7.  the  fatlier  purchased  the  tenement  on  which  he  resided  at  ^Aer  the  ezpir- 
H^CotSlL      WhUst  the  pauper  was  in  the  service  of  IV.  he  was  *^*^ti^f '^ 
dothed  by  liis   father  whom  he  occasionally  visited  on  holy  days,  f^^hewlsof 
and  at  other  times  with  his  master's  leave.    At  the  expiration  of  age,  though  he 
the  apprenticeship,    the  pauper   being  then    19  years  of  age,  went  out  to  aer- 
retuTDfid  to  his  father's  house  in  H.,  where  he  stayed  two  days  ^^  *S^°  '^^ 
andrecd^ed  some  new  clothes.    He  then  went  back  to  his  former  ^^^^7*^  ■'^ 
master  fF*,  with  whom  he  made  an  engagement  to  work  by  the  ^|^^^^  ^ 
piece,  and   he    continued  working  under  such    engagement  in  emandpeted 
Besfkorpe  for    a   year  and  a  quarter.     The  pauper  afterwards  from  his  l«tfaer*s 
worked  by  the  piece  with  another  cord  wainer  of  the  name  of  Bum  ;  ^^unfly,  and 
and  with  both  fF.  and  Bum  he  made  his  own  agreemenU,  but  *^^^^e'^ 
never  let  himself  for  a  year  to  either  of  them  or  to  any  other  ment*ga«»eS'by 
person.  —  Lord  Ellenborough  C.  J.    The  point  made  as  to  the  the  father  while 
esiancipation  of  the  son,  who  having  gone  from  his  father  at  the  he  was  so  senr- 
age  of  15,    and  served  as   an   apprentice  under  indentures  for  '°g»*  *"  *P' 
four  years  to  a  certificated  master  in  another  parish  during  the  p"*"*^^ 
residence  of  his  father  in  H.,  and  not  having  thereby  acquired  any 
settlement  of  his  own,  and  having  returned  to  his  fatlier  again  at 
the  expiration  of  his  apprenticeship,  and  requiring  and  receiving 
the  further  assistance  of  his  father,  must  be  considered  as  re-incor- 
porated on  his  return  into  his  father's  family,  and  entitled  to  all  the 
rights  of  one  of  its  members ;  and,  therefore,  he  followed  the  settle- 
ment which  his  father  had  in  the  mean  time  acquired  in  the  pariah 
of  H»    None  of  the  cases  of  emancipation  which  have  been 
decided  on  the  ground  of  the  children's  marriage  or  obtaining  a 
settlement  of  their  own  in  another  parish,  or  being  under  a  different 
control    incompatible  with  that  of  their  parents  till   after   the 
age  of  21,  apply  to  this  case.     The  consequence  is,  that  the 
order  of  the  Sessions  must  be  confirmed. —  Lb  Blanc  J.     The 
facts  of  the  case  are.  shortly  these :  The  father  of  the  pauper  beii)g 
originally  settled  in  another  parish,  about  41  years  ago  came  to 
reside  in  //•  upon  a  tenement  under  10/*  a  year,  which  at  first  he 
rented,  and  during  his  residence  there,  and  while  his  settlement 
continued  in  the  parish  to  which  he  originally  belonged,  he  put  his 
SOD,  then  15  years  of  age,  out  apprentice  to  a  person  residing 
in  the  pariah  of  Buntoell  under  a  certificate.     About  a  year  aftev- 
wardsy  while  the  son  was  residing  with  his  master  in  Buntoell^  the 
btber  acquired  a  settlement  in  //•  by  purchase  for  above  30/*  of 
the  tenement  which  he  before  rented,  and  then  the  first  question 
is,  Whether  the  settlement  were  communicable  to  the  son  ?  and  that 
depends  upon  whether  the  son  continued  a  part  of  his  father's 
^odl  J,  or,  in  the  language  of  the  books,  were  emancipated.    Now 
during  all  the  time  that  he  lived  with  his  master  he  was  clothed  by 
his  father,  whom  he  occasionally  visited  on  holydays  and  at  other 
fimes  with  his  master's  leave,  and  at  the  expiration  of  his  appren- 
ticahip  he  returned  to  his  Other's  house  in  i/.,  and  stayed  there 
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two  days,  and  received  new  clothes  from  his  father.  Tlie  question 
is.  Whether,  being  then  only  19  years  of  age^  he  Continued 
under  the  control  and  as  part  of  his  father^s  family  ?  When  he 
left  his  master  he  went  to  his  father's  house  as  to  his  home,  and 
his  father  supplied  him  with  clothes,  as  he  had  done  before  ;  and 
none  of  the  circumstances  occur  in  this  which  in  other  cases  have 
been  held  to  constitute  an  emancipation.  The  father's  settlement, 
therefore,  was  of  course  communicated  to  the  pauper,  his  son.  — 
Bayley  J.  I  consider  the  pauper  was  not  emancipated  when  the 
settlement  was  gained  by  his  father  in  //.  The  pauper  had  not 
sained  a  settlement  elsewhere,  nor  been  married  and  become  the 
head  of  another  family,  nor  was  he  out  of  the  control  of  his  father 
at  the  time  that  the  latter  gained  a  settlement  in  //• .-  he  therefore 
followed  his  father's  settlement. 

79.  Rex  V.  Uckfield,  T.  T.  56  G.3.  SM.SfS.  214.— Upon  ap- 
peal the  Court  of  Quarter  Sessions  confirmed  an  order  of  two 
justices  for  the  removal  of  James  Marshall  from  H.  tOj  (/•»  subject 
to  the  opinion  of  this  Court  upon  the  following  case :  The  pauper 
James  Marshall  beins  legally  settled  in  the  parish  of  I/.,  on  the 
10th  of  April  1802,  hired  himself  for  a  year  to  one  J^ry^  then 
residing  in  the  parish  of  Tonbridgey  in  the  county  otKenty  and 
continued  in  the  service  of  Jeffery  in  that  parish  for  the  whole 
year.  Marshall  was  a  widower  at  the  time  of  his  hiring  himself  to 
Jeffery y  and  had  one  daughter  Frances^  18  years  of  age,  who 
had  been  separated  from  him  at  the  age  of  four  years,  and  had 
lived  with  her  grandfather  until  liis  death  in  1801,  during  which 
time  she  was  entirely  supported  by  the  grandfather,  the  pauper 
contributing  nothing  for  her  maintenance.  The  grandfather  by 
his  will  devised  the  residue  of  his  estate  (which  amounted  to  1600/.) 
to  his  executors  in  trust,  to  place  the  same  out  upon  security,  and 
pay  the  interest  to  his  wife  for  life  for  her  own  use,  and  he  directed 
that  his  wife  should  during  her  life  thereout  educate  and  maintain 
Elizabeth  and  Frances  the  children  of  his  late  daughter  Elizabeth 
Marshall,  and  after  the  decease  of  his  wife  he  gave  the  said 
residue  equally  to  be  divided  between  the  said  Elizabeth  and 
Frances;  but  in  case  his  wife  should  die  before  they  should 
attain  21,  the  interest  to  be  applied  to  their  maintenance  and 
education  during  their  minority ;  and  upon  their  attaining  21 
respectively,  the  principal  to  be  paid  to  them  accordingly ;  and  if 
either  of  them  should  die  under  age,  and  without  lean^ing  issue* 
her  share  to  go  to  the  survivor;  but  if  either  should  die  underage, 
leaving  issue,  her  share  to  be  equally  divided  between  such  issue 
as  they  attained  21 ;  the  interest  in  the  mean  time  to  be  ap- 
plied towards  their  maintenance  and  education.  After  her 
grandfather'is  death  Frances  continued  to  live  with  her  grand- 
mother, and  was  entirely  supported  by  her  until  she  had  attained 
21,  and  was  living  with  her  at  the  time  when  the  pauper 
hired  himself  to  J^fery,  and  never  returned  to  her  father.  The 
question  was,  If  the  pauper  gained  a  settlement  in  Tonbrid^e  by 
this  hiring  and  service  ?  —Lord  Ellekborough  C.  J.  This  is  a 
perfectly  new  head  of  emancipation.  The  question  is,  If  on 
account  of  a  testamentary  bounty  left  to  this  child  by  her  relation, 
the  child  shall  be  deemed  to  be  emancipated  from  all  control  of  the 
father,  and  the  father  to  be  discharged  from  all  claims  of  the  child 
for  maintenance  if  that  should  become  necessary  ?     If  sucH  a  pro- 
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vifion  us  this  amounto  to  an  emancipation  the  consequence  will  be^ 
liut  the  devolution  of  an  estate  to  a  child  from  the  mother^  for  in* 
lUDce,  would  operate  in  the  same  way,  and  discharge  the  father  from 
the  dutj  of  maintenance.  This,  then,  is  quite  a  new  head  of  emanci« 
pation.  The  cases  of  emancipation  put  by  Lord  Kenton  in  Rex  t* 
Wiaon  cum  Twambrooie*  (a)  are  the  child's  attaining  its  full  age,  or  (a)  Anie,  pi.  eSL 
being  married  or  gaining  a  settlement  for  itself,  or  as  in  the  case 
of  the  soldier,  contracting  a  relation  inconsistent  with  the  idea  of 
his  being  in  a  subordinate  situation  in  his  father's  family.  Not  one 
of  these  is  the  case  here ;  it  is  a  case  sui generis*  If,  therefore,  it  is 
to  be  conaidered  as  an  emancipation,  it  must  be  on  some  reason  or 
principle.  Now  the  reason  why  it  should  be  so  considered  is  said 
to  be  this :  that  the  provision  made  for  the  child  secures  to  her  an 
independence  and  maintenance,  and  to  the  parish  a  discharge  from 
all  probability  of  burthen  on  her  account.  The  statute  SW'.ScM* 
enacts,  that  if  any  unmarried  person,  not  having  child  or  children, 
shall  be  lawfully  hired,  &c.  which  has  been  construed  to  mean,  that 
if  he  has  no  child  that  can  be  a  burthen  to  the  parish  in  conse- 
quence of  his  acouiring  a  settlement  there,  be  shall  be  considered 
as  not  having  a  child  within  the  meaning  of  the  statute.  But  was 
that  the  case  of  this  pauper  when  he  hired  himself?  The  property 
derised  was  merely  in  trust  for  the  use  and  benefit  of  the  grand- 
moiher,  in  the  first  instance,  with  a  direction  to  her,  certainly 
amounting  in  equity  to  an  obligation  to  maintain  the  child,  and 
after  the  grandmother's  death  to  the  child.  But  this  trust  might 
bate  failed*  the  trustees  might  have  violated  it,  and  not  paid  the 
interest  to  the  grandmother,  or  slie  might  have  proved  unfaithful 
to  her  trust,  and  refused  or  neglected  to  maintain  the  child ;  in 
which  events,  3o  long  at  least  as  they  continued,  the  child  must 
have  resorted  to  her  father  for  maintenance,  who  was  not  discharged 
by  any  emancipation  of  the  child  from  the  parental  obligation  of 
providing  for  her  maintenance.  It  seems  to  me,  therefore,  under 
the«e  circumstances,  that  the  father  was  not  in  the  situation  of  a 
person  not  having  a  child  within  the  meaning  of  the  statute,  because 
he  had  a  child  who  would  have  a  right  to  share  with  him  if  he 
sliould  he  unable  to  provide  one  a  maintenance  from  the  parish 
where  he  should  become  settled,  and  who,  consequently,  might  be 
a  burthen  to  the  parish.  He  was  a  person  having  a  child  who 
mighty  in  the  eventual  failure  of^  the  funds  bequeathed  for  her  sup- 
port, claim  a  provision  from  him,  and  he  again  might  have  claimed 
to  have  the  control  and  custody  of  her  at  any  time.  The  case  has 
certainly  been  ingeniously  argued ;  but  I  think  it  does  not  amount  ^ 

to  an  emancipation  either  to  discharge  the  rights  of  the  one  or  the 
duties  of  the  other. — Baylby  J.  I  am  of  the  same  opinion.  The 
rule  is,  that  the  child's  settlement  shall  shift  with  that  of  the  father 
untiJ  the  child  is  emancipated.  Tiiis  is  a  perfectly  new  case,  and 
different  from  all  the  other  cases  of  emancipation.  A  provision  is 
made  by  the  will  of  the  grandfather  for  the  maintenance  and  edu- 
cation of  the  child,  who  is  living  with  her  grandmother,  apart  from 
her  father's  family ;  and  the  question  is,  if  such  a  provision  can  be 
ftaid  to  deprive  the  parent  of  his  rights  over  his  child,  to  resume  to 
himself  the  care  and  custody  of  her,  or  can  relieve  him  from  the 
duty  of  maintaining  her.  If  this  case  amounts  to  an  emancipation, 
would  it  not  be  the  same  under  the  like  circumstances  at  whatever 
age  the  child  might  bo?    For  the  law  makes  no  distinctiod  lU 
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respect  of  the  different  ages  of  infants  under  21,  at  which  time 
the  parental  authority  ceases,  and  the  father  has  no   right  to 
reclaim  his  child.     Let  us  then  put  the  case  of  an  infant  of  very- 
tender  years,  for  whose  maintenance  the  grandfather  should  make  a 
provision  by  his  will ;  could  it  be  contended  that  such  a  provision 
would  preclude  the  father  from  insisting  upon  having  his  child 
returned  to  him  ?     I  think  that  could  hardly  be  contended.     But 
to  come  nearer  to  the  present  case :  suppose  after  the  year's  ser- 
vice of  the  father,  the  child  then  being  of  the  age  of  19,  had 
returned  to  the  roof  of  her  father,  the  father  having  then  acquired  a 
new  settlement  by  such  service,  can  there  be  a  doubt  that  the 
child  would  have  taken  that  settlement  ?  and  yet  if  she  was  once 
emancipated  she  could  not,  because  she  would  be  emancipated  for 
ever.     If  then  she  would  have  been  entitled  to  the  father's  subse- 
quent settlement,  that  shows  that  the  separate  provision  made  for 
her  by  her  grandfather's  will  could  not  operate  as  an  emancipation. 
I  therefore  think,  that  as  she  was  not  emancipated,  but,  notwith- 
standing the  separate  provision  made  for  her,  continued  part  of  her 
father's  family,  and  capable  of  deriving  from  her  father  any  settle- 
ment which  he  might  acquire,  she  was  a  child  who  might  become 
chargeable  to  the  parish  m  consequence  of  his  acquiring  a  settle- 
ment.    If  so,  it  follows  that  the  father  was  not  in  the  situation  of  a 
person  who  is  capable  of  acquiring  a  settlement  by  hiring  and 
service ;  that  is,  a  person  not  having  a  child  within  the  meaning  of 
the  statute.  —  Holroyd  J.     I  concur  in  opinion  with  the  rest  of 
the  Court.     The  maintenance  provided  for  the  child  by  the  will 
was  precarious,  and  the  obligation  of  the  father  to  maintain  her 
still  continued.    The  father's  control  over  the  child  also  continued: 
and  therefore  there  is  no  ground  upon  the  cases  or  upon  principle 
to  hold  that  the  child  was  emancipated.     I  therefore  think  that  the 
father  was  not  in  a  situation  to  acquire  a  settlement  by  hiring  and 
service.  —  Order  confirmed. 
WhefB  a  pau-     '    80.  Rex  v.  Huggate,  E.  T.  59  G.  3.  2  jB.  4*  A,  582.  —  Removal 
per  was  boand    froqa  N,  to   i/.     Order  confirmed,   subject,   ^c.  —  The  pauper 
apprentiee  to  a    ^ijjg  father  being  settled  at  //.),  was  bound  apprentice  till  tlie 
Sn*^dd    -     P^"°^  °^  ^^®  coming  of  age.     The  master,  during  the  whole  of  the 
ing  his  appren-   apprenticeship,   resided   at   Spaidin^on   under  a    certificate,   at 
ticeship,  he  be-    which  place  the  apprentice  served  hira  until  the  expiration  of  the 
ing  of  the  age     term.     About   the   middle   of  the   apprenticeship,   the   pauper's 
of  eighteen,  his   father  took  a  farm  of  80/.  a  year  at  Siorthtoaite^  where  he  went  to 
fttber^neda    reside,  and  continued  there  during  the  remainder  of  his  son's 
wad  ^pi^per    apprenticeship,  and  after  it  expired.     He  found  the  pauper  with 
did  not  return     clothes,  except  shoes  and  aprons,  during  the  apprenticeship.     The 
to  his  father's      pauper  occasionally  visited  his  father  during  that  time;  and   on 
hou!«till  afWr     one  occasion,  when  he  was  ill,  went  to  reside  with  him  there  for  a 
he  ^■J-*^?"^    fortnight  during  his  illness.     At  the  time  when  the  father  went 
he  was  not'         ^^   reside   at    Storthwaile   the  pauper   was   between    18  and    19 
emancipated,       years  of  age,  and  when  the  apprenticeship  expired,  he  went  home 
and  that  his  set-  for  one  night,  and  a  supper  was  provided  by  his  father  at  Storth^ 
tietnent  foUow-  xjoaithe  for  him  that  night.     The  next  day  he  went  away,  and  went 

cd  the  new  Ml-    ^^  work  at  various  places  for  himself,  but  never  (gained  any  settle- 
tlement  of  his  *u  I'-o  tt^  l"^*!* 

Mwr.  ment  by  so  domg.  —  Bayley  J.     It  seems  to  me,  that  m  this 

case,  the  pauper  was  not  emancipated.     He  is  bound  apprentice 

to  a  certificated  person,  and   consequently  could  not,  by  such 

i[ervice>  gain  any  settlement.    Unless  he  does  so,  his  domicilo 
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continues  to  be  his  father's  house,  and  he  is  liable  to  be  removed 
thither  at  any  time.  If*  indeed,  he  had  withdrawn  himself  from 
his  ikther^s  Vamily  afler  21,  no  doubt  it  would  be  an  eman<« 
dpaiuon  from  that  period.  But  a  separation,  whilst  under  91% 
does  not  produce  that  effect,  unless  a  subsequent  settlement 
be  gained.  Here  none  was  gained;  and,  therefore,  his  settle- 
ment shifled  to  Storihwaite,  with  that  of  bis  father.  The  order 
of  Sessions  is  therefore  wrong,  and  must  be  quashed.. —  Hoi;- 
KOTD  J.  In  Rex  v.  WUton  cum  Twambrooket(d)ylapt,ii  Kenyan  {a)AnUiiLS% 
enumerates  the  modes  of  emancipation ;  but  this  case  does  not  fall 
within  any  one  of  them. —  Best  J.  concurred.  —  Order  of  Sessions 
quashed. 

81.  flexv.  Bleashu,  H.  T.  60G.  S.  and  I  G4.  ^  B.  8$  A.  S77—  wbenapM^ 
W.  K.t  with  his  wi^  C  and  four  children,  was  removed  from  B*  per  being  Kt- 
to  T.  by  an  order  of  two  justices  dated  19th  January  1819.     The  tied  by  permtp 
Sessions,  on  appeal,  discharged  the  order,,  subject,  &c  —  The  ^  *"  '^^^a 
pauper  was  bom  at  G.,  the  place  of  his  fathers  settlement,  in  ~^^,^mhI 
June  1785;   and  at  Martinmas  1798,  being  then  ISi  years  of  Lrmlforayciir 
age,  was  hired  and  served  for  a  year  with  J.  H,  of  u.  afore-  in  jI,  and  af- 
laid,  farmer.     When  the  pauper  was  about  16  years  ot  age»  his  terwards,  wbea 
lather  gained  a  settlement  in  y.  by  renting  a  tenement  of  the  ^^^ ^tt^AtL 
yearly  value  of  10/.,  on.  which  the  father  continued  to  reside  during  ^  J?^  ^^ 
the  remainder  of  the  pauper's  minority,  and  the  pauper  continued  ^^  ftytbar*!  fik- 
during  such  period   (that  is,  from  about  two  years  a&er  the;  milyvniilb* 
expiration   of  his  service  in  G.,  until  he  was  21  years  of  age,),  became  of  age: 
to  reside  in  his  father's  house  at  T.,  working  during  the  time  as  a   Held,  thathav- 
joumeyman  framework-knitter,  and   occasionally  paying  part  of  !|SiJ2lmtofW8 
his  earnings  to  his  father,  who  was  a  labourer,  as  a  compensation  ^^^  j^  i^^  1^ 
for  his  board.     The  Sessions  being  of  opinion  that  the  pauper  had  did  not  follow 
gained  a  settlement  in  his  own  right  in   G.  by  the  hiring  and  the  •ettlement 
service,  and  that  the  settlement  gained  about  two  years  ^ft.erwai'ds.  o^*""  ^'^ 
in  r.  by  the  pauper*a  father  did  not  vary  or  afl[ect  the  settlem^n^  *"^II^'*"anl 
of  the  pauper,  discharged  the  order. ->- Abbott  C.J.     I  am;  of  ^tber  pariab, 
opinion  that,  in  this  case,  the  order  of  Sessions  should  be  confirn^^d.  wbilit  the  pau- 
There  are,  undoubtedlv,  some   consequences  which  will  follpw  per  cootiniied 
from  this  decision,  whicn  are  to  be  regretted,  hut  they  ore  qoa-  ^  reride  with 
sequences  arising  Crom  the  system  of  the  poor  laws^  over  which  ^^* 
the  Court  has  no   control.     There  is,  however,  another,  incon- 
venience, 1  mean  the  great  frequency  of  legal  controversies,  which 
this  Court  can,  in  some  degree,  prevent*  by  not  departing  fron^ 
the  decisions  of  our  predecessors  who.  have  left  us,  as  it  seems  to 
me,  an  iotelligible  rule  upon  this  subject.    I  take  it  to  be  settled 
law,  that  if  a  child  acquire  a  settlement  of  his  own,  f^lthough  he 
may  afterwards,   during  his  minority,  return  and  live  with  his 
father's  fiimily,  he  does  not  follow  the  settlement  of  his  father 
lubsequently  obtained.     In  this  case  the  pauper  did  acc^uire  a 
settlement  by  the  hiring  and  service  in  G. ;  and  afler  that  time  he 
derived  his  settlement  no  longer  from  his  father,  but  from  th^ 
contract  of  hiring.     I  cannot  agree  with  what  is  stated  in  Rex  v*  (5)  i^fi,pL755. 
Keel  (6)  on  that  subject ;  and,  indeed,  the  point  was  no  p^rt  of  the 
decision  of  the  Court  in  that  case  ;  for  the  question,  both  there  find 
in  Rex  v.  Ingtoorth  (c)»  was.  Whether  a  certificate  was  discharged  (c)  ^mM^  pl*7*< 
by  a  hiring  and  service  in  the  certyfying  parish  ?  and  the  Court 
held  that  it  was  not,  on  the  ground,  prohablv,  that  i(  was  better 
to  bold  that  no  Bettltment  gained  in  thepariih  gnntixkg  the  ceitl* 
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ficate,  should  affect  the  parish  to  whom  it  was  granted,  it  not  being 
a  question  into   which   the   latter   would  be   likely  to  enquire. 
Those  cases  are,  however,  very  distinguishable  from  the  present ; 
I  am,  therefore,  of  opinion,  that  the  order  of  Sessions  ought  to  be 
confirmed. —  Batley  J.     I  am  of  opinion,  that  the  cases  relating 
to  certificated  persons,  ought  to  be  wholly  laid  out  of  the  question 
in  the  present  case.     It  has  long  been  considered  as  a  point  settled 
by  Rex  v.  Wiiton  cum  Txvambrookes  that  the  settlement  by  parent- 
age only  continues  so  long  as  the  child  remains  a  member  of  the 
family,  and  that  the  settlement  of  a  child  who  has  acquired  one  of 
his  own,  does  not  shift  with  that  of  his  father.     Then  the  only 
question  is.  Whether  this  pauper  has  done  any  act  to  gain  a  settle- 
ment of  his  own  in  G.  ?     It  is  said  that  he  has  not,  because  he  had 
a  settlement  there  before :  but  the  words  of  the  statute  of  the 
S  W»  Sf  M,  expressly  provides  that  if  an  unmarried  person  shall  so 
be  hired  and  serve,  he  shall  be  judged  and  deemed  to  have  a  good 
settlement.    It  seems  to  me  that   the  statute  having  expressly 
provided  this,  the  pauper  who  was  hired  and  served  a  year  in  G., 
did  gain  a  settlement  there,  and  that  the  order  of  Sessions  must, 
therefore,  be  confirmed.  —  Holroyd  J.   I  think  that,  in  this  case, 
the  settlement  of  the  son  was  not  varied  by  the  settlement  of  the 
father  subsequently  obtained.    The  cases  which  have  been  cited 
with  respect  to  certificates,  do  not  seem  to  me  to  be  applicable 
to  the  present.     I  can  see  no  reason  why  a  party  should  not  gain 
a  new  settlement  in  the  parish  in  which  he  had  one  before,  where 
originally  he  had  it  in  another  right,  as  derived  from  his  father, 
and  subsequently  in  his  own  right,  under  the  contract  of  hiring 
and  service.     I  therefore  fully  agree  with   the  Court  in  think- 
ing that  this  order  ought  to  be  confirmed.  —  Order  confirmed. 
ApMiper^being     82.  Rex  v.  Hardwick,  M.  T.  2  G.  4.  5  B.8f  A.  176.— Two  justices 
^***^id*"     ^y  '^^^'"^  order  removed  J,  Hinton^  his   wife  and  child,  from  the 
■dine' with  hit    P*"®^  ®^  ^'  ^^'>  ^^  t^®  parish  of  Hardwick,     The  Sessions  con- 
fathw,  WM         firmed  the  order,  subject  to  the  opinion  of  this  Court  on  the  follow* 
dnnmaftami-  ing  case.     The    pauper  was    born    in   the    parish    of  H.    and 
litk  man,  and     resided  there  as  a  part  of  the  family  of  his  father,   who  was  a 
**"*** '"kIu     ^'^^^^^  inhabitant  of  that  parish.     In  the  year  1817,   when  the 
fott^^an.   *     pauper  was  18  years  of  age,  he  was  drawn  for  the  Oxfordshire 
During  his  aer.  niilitia,  and  served  therein  for  five  years  as  a  baliotted  man  ;  the 
vice,  he  seyeral    regiment  during  the  whole  of  that  period  being  embodied  and  in, 
timet,  when  on    actual  service.     He  joined  the  regiment  in  1808,  and  in  the  year 
fi*alT^*°w.  ^^^'  having  obtained  a  furlough  for  three  weeks,  he  returned  to 
dTschamfrom    ^^®   house   of  his  father,   who   was    still   residing    at    f/.,   and 
the  miluL,  re.    ^*^®^  ^^^^  ^^"^  ^o""  about  a   fortnight.     In   the  year   1811,   the 
turned  to  his       pauper  obtained  a  second  furlougli  n>r  a  fortnight,  and  went  again 
father's  house :    to  his  father's,  who  had  removed   to,  and  was   then   residing  in. 
Held,  that  by      ji^g  parish  of  S.  i/.,  where  he  remained  for  about  twelve  days, 
ing  Mpanited"     ^^®  pauper  was  discharged  from  the  militia  in  the  year  1813,  when 
from  his  father*s  ^^  returned  to  his  father  in  S.  //.,  who  gave  him  lodgings  in  his 
fiunily  after        house  till  his  marriage.  After  the  pauper's  return  from  the  militia,  and 
twenty-one,  lie    before  his  marriage,   his  father  gained  a  settlement  in   S.  H.  — 
•SlSI^ou^^    Abbott  C.  J.  The  rule  of  law  is,  that  every  new  settlement  ac- 
£  original  se-    ^"'^^^  by  the  parent  is  communicated  to  the  children  so  long  as 
pirationwasnot  f"^y  remain  members  of  his  family;  and  the  question  in  this  case 
voluntary  on       is,   whether  at  the  time  when    the  father  gained  his  settlement 
^PTt.  ni  S.   H.,    this    pauper    remained    a    member  of  his    family. 
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KoWy  daring  tbe  minority  of  the  child,  he  will  remain  almost  under 
any  circamstances  uneraancipated  ;  but  where  the  new  settlement 
is  acquired  by  the  parent  after  the  child  has  attmned  21 
it  will  not  be  communicated ,  unless,  in  fact  the  child  continues 
part  of  the  family.  Where,  therefore,  at  that,  period  he  is 
absent,  employed  in  gaining  a  livelihood  for  himself,  or  serving  as 
in  this  case,  in  the  militia,  I  think  he  no  longer  remains  a  mem- 
ber of  the  family.  In  the  present  case  I  thmk  that  the  Sessions 
have  come  to  a  right  conclusion,  in  dedding  that  the  last  legal 
settlement  of  the  pauper  was  in  //.  —  Bayley  J.  I  am  of  the 
same  opinion.  If  a  child  be  separated  from  his  father's  family, 
and  does  not  return  till  afler  21,  he  ceases  to  be  a  mem- 
ber of  that  family,  and,  consequently,  his  settlement  will  not 
after  21  shift  with  that  of  his  father.  I  think,  therefore, 
that  the  Sessions  are  right,  and  that  this  case  is  hardly  distinguish- 
able from  Rex  V.  Walpde  St.  Peter's  (a).  —  Holroyd  J.  I  am  (a)  jinU9^he2, 
of  the  same  opinion.  The  distinction  between  a  compulsory 
and  a  Tofuntary  separation  seems  to  be  immaterial.  The  case 
must  follow  the  same  rule  as  Rex  v.  Walpole  St,  Peter's.  —  Order 
ofSessions  confirmed. 

83.  Rex  ▼.  Wilmington  (5),  H.  T.   2  &  3  G.  4.   SB.S^  A.  525.   During  the 
—  Two  justices   by   their    order   removed  J.  M.   his  wife   and  ininorityofa 
family,  frona  the  parish  of  C.  to  fV.     The  Sessions  on  appeal  con-  ^Hd,  there  ^ 
firaied    the   order,  subject,  &c.     The  pauper,  J.  Af.   never   did      JJ^^JJJeiw'lie 
any  act  by  which  he  acquired  a  settlement  in  his  own  right.     In  Harriet,  and  to 
the  year  1814,  he  was  removed  with  his  father,    T,  M.   by  an  becomes  himielf 
order  of  two  justices,  from  the  parish   of  C  to   the   parisn   of  the  head  of  a 
W^.,  as  the  place  of  settlement  of  the  pauper's  father,  which  order  fiwnily,  or  otj- 
was  appealed  against,  and  upon  the  hearing  of  the  appeal  con-  JJ^J^^JTw  aa 
finned.     The  pauper,  in  the  same  year,  returned  with  his  father  ^hoUy  and  per- 
iDto  the  parish  of  C,  and  was  hired  by  the  week  to  Sir  H.  Crewe  manently  to  ex- 
in  that  parish,  in  whose  service  he  continued  as  a  weekly  servant  dude  the  pa- 
for  nearly  two  years.     Upon   leaving  the  service  of  Sir  H,  C  '^Jj'S^^^^t 
he  followed  the  occupation  of  mole* catching  in  the  parish  of  C.,  ^|,e  acquiring  a 
by  which  he  obtained  his  own  living.     He  never  resided  with  his  settlement  of 
father*«  family,  nor  did  his  father  exercise  any  control  over  him.   his  own  does 
In  the  latter  end  of  the  year  1815,  when  the|)auper  was  about  17,  not  prop^^J 
his  father  left  C,  and  went  to  live  first  at  Poplar^  in  a  tenement  ^JJJ^^^I^ 
at  4#.  per  week,  where  he  continued  about  eient  months,  and  in  or 
about  the  month  o£  Februaru  1817,  went  to  Sov),  where  he  rented 
a  house  and  orchard  at  201.  per  annum ^  and  in  which  he    still 
continues  to  reside.     Whilst  the  pauper  followed  the  business  of 
mc^e-catching  at  C,  he  used  occasionally  to  visit  his  father  both 
at  P(^r  and  at  Bow,  and  once  slept  at  the  father's  house  m 
P.    bat    he    did   not   receive    any    maintenance    or     assistance 
whatsoever  from  his  father.     After  the  father  had  occupied  tnc 
house  at  Bow  for  rather  more  than  a  year,  the  pauper,  wlio  wa» 
then   about   19  years  of  age,  married   his   present   wile,     ine 
question  for  the  opinion  of  the  Court  was,  whether  ttie  P^^ 
before  his  marriage  was  emancipated  by  his  earning  his  own  nvw^ 
bood,   in  the  manner  before  mentioned,  in  the   P*"*^.^,  .^'^ 
Abbott  C.  J.    It  is  of  importance  to  lay  down  a  g«"f  ™  J^  rj 
the  guidance  of  magistrates  on  this  subject  of  enriaiic*g«*M«,  $M 
the  best  which  I  can  suggest  is  this,  that  during  the  imoor«y  ^  % 

(S)  See  Rex  p.  RotbMeJd  Grejn,posi,  pl*  ^• 
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was  first  argued  in  the  la^t  term,  when  the  Court,  after  hearing  the 
counsel  in  support  of  the  orders,  directed  them  to  be  quaslied, 
being  clearly  of  opinion  that  R.  8.,  the  son  of  the  certificated  man, 
continued  to  reside  with  his  mother  in  S,  under  the  certificate 
^  granted  to  the  father  and  his  family,  and  therefore  that  the  pauper 
could  not  gain  a  settlement  by  a  hiring  and  service  with  R.  S., 
But  a  doubt  being  afterwards  suggested  from  the  bar,  whether 
some  cases  which  had  not  been  adverted  to  before  might  not 
vary  the  consideration  of  the  question,  the  matter  was  directed  to 
stand  over  for  further  argument.  —  Lord  Ellbnborough  C.J* 
The  opinion  which  I  have  formed  does  not  appear  to  me  to  clash 
with  the  case  of  Rex  v.  Heath,  There,  there  was  every  thing 
which  could  well  be  predicated  of  emancipation :  the  marriage  of 
the  son ;  his  living  in  a  separate  house  from  his  father,  as  the  head 
of  a  distinct  family ;  and  being  rated  Jby  the  parish  as  such  in  his 
own  name.  Here  there  is  nothing  of  the  kind :  while  the  father 
was  living,  the  son  resided  under  hi^  roof;  and  after  the  fiitiier*a 
death  he  continued  to  reside  with  liis  mother,  who  was  the  repre- 
sentative of  the  father,  and  equally  protected  by  the  certifi- 
cate. This  comes  then  directly  within  the  principle  pf  Rex  v» 
Hampton  ;  where  it  was  holdeu,  that  an  apprentice  to  the  widow 
of  a  certificated  man,  could  not  gain  a  settlement  in  the  certifi- 
cated parish  after  the  husband's  death.  If  this  question  had  come 
now  to  be  decided  for  the  first  time,  I  should  have  been  prepared 
to  decide  it  on  the  plain  words  of  the  stat.  of  Anne^  referring  to 
the  stat.  8  &'9  fF.  3.  c.  30.  and  9  &  10  W.  3.  c.  1 L,  which  have  been 
broken  in  upon  by  many  cases,  laying  down  rules  of  construction 
much  less  plain  than  the  words  of  the  statute  itself.  The  stat. 
9&  10  ^«  3.  c.  1 1.  speaks  of  two  methods  only  by  which  any  per* 
8on  coming  into  a  parish  with  a  certificate  shall  by  any  act  what- 
soever be  adjudged  to  have  procured  a  legal  settlement  there: 
those  are,  by  takmg  a  tenement  of  the  yearly  value  of  10/.,  or  by 
isxecuting  some  annual  office  within  tlie  parish.  Then  tlie  stat* 
12  Ann,  st.  1.  c.  18.  «.2.  enacts,  tliat  **  if  any  person  shall  be  an 
'    '  '^  apprentice  bound  by  indenture,  or  be  a  hired  servant  to  any 

:  V  person  who  came  into  (which  extends  to  such  as  came  into  the 

^  parish  with  the  person  certificated)  or  shall  reside  in  any  parish 
'  ''by  means  or  licence  of  such  certificate,"  (which  includes  such 

persons  as  come  into  the  parish  afterwards,  and  reside  under  the 
{HTOtection  of  the  certificate)  '<  and  not  having  afterwards  gained 
^*  a  legal  settlement  there,"  (which  was  in  allusion  to  the  mithods 
|>ointed  out  bv  the  sUt.  9&10  fV.  3.  c.  1 1.)  "  such  apprentice  or 
*'  servant  shall  not  be  adjudged  thereby  to  have  a  settlement  in 
'*  such  place,''  &c.  The  object  of  the  legislature  by  these  acts 
certainly  was  to  pr6tect  the  certificated  parish  from  sustaining  any 
new  burthen  by  persons  gaining  settlements  there  who  were  re- 
siding there  upon  the  faith  of  these  certificates,  except  by  one  or 
other  of  the  methods  pointed  out.  I  am  therefore  decidedly 
against  extending  the  construction  of  the  statutes  further  tiian  it 
has  been  carried.  Now,  who  can  be  considered  as  a  person  re* 
aiding  by  means  or  licence  of  a  certificate,  if  the  son  of  a  certifi* 
ficated  man,  continuing  to  live  with  his  father's  widow  in  the  cer- 
tificated parish,  is  not  such  a  person  ?  If,  as  in  the  Hampton  case, 
the  widow  of  a  certificated  man  were  privileged  to  continue  in  the 
pariBh  under  the  certificate  after  his  deaths  as  part,  c^  his  family^  so 
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iratt  his  son  by  the  same  rule»  who  continued  part  of  the  same 
iimily.  There  wto  no  emancipation  in  this  case  to  distinguish  it 
from  the  other ;  but  it  comes  expressly  within  the  principle  of  the 
i/omptoK  case ;  and,  what  is  more  material,  it  comes  directly  within 
the  meaning  of  the  statute  of  Anne, — Grosb  J.  A  person  is  within 
the  words  of  the  statute  of  Anne  who  is  serving  another  residing  in 
any  parish  by  means  or  licence  of  a  certificate.  .  Now  here  R.  S  , 
the  sout  either  lived  there  as  part  of  his  father's  or  his  mother's 
family  during  all  the  time:  and  it  is  not  denied,  that  both  the 
father  in  his  life-time,  and  the  mother  after  his  death,  were  residing 
in  5.  under  the  certificate.  There  was  no  emancipation  of  the 
son,  no  taking  of  another  house  for  himself,  nor  any  thing  of  tlie 
sort  which  occurred  in  Rex  v.  Heath  ;  and  there  is  no  pretence  for 
saying,  that  his  going  out  for  a  few  weeks  at  harvest-time  would 
operate  as  an  emancipation.  We  ought  to  be  careful  not  to  create 
vaore  doubts,  by  renning  away  the  meaning  of  the  statute  and 
pnor  decisions  upon  the  subject.  —  Lawrence  J.  declared  him- 
self of  the  same  opinion.  —  Lb  Blanc  J.  We  are  now  called 
open  to  put  a  construction  upon  the  statute  12  Anne ;  and  as 
in  the  only  case  which  turned  on  that  branch  of  the  statute, 
R^x  V.  Hampton^  it  was  holden  that  the  widow  after  the  husband's 
death  was  still  protected  by  the  certi6cate  as  part  of  his  family, 
and  therefore  that  her  apprentice  serving  her  could  not  thereby 
gain  a  settlement  in  the  certificated  parish ;  so  neither  can  the 
servant  to  the  son  continuing  part  of  the  same  family  gain  a  set- 
tlement there.  —  Both  orders  quashed. 

77.   Rex  v.  Comhoneyhorne,   T.  T.  48  G.  3.    10  East,  88.—  A  widower 
Removal  from  r.to  C,  order  confirmed,  subject,  drc.  The  pauper  l»^»ngadaugh- 
bdng  legally  settled  in  C,  sometime  afTter  the  death  of  his  wife,  aMf  y^rf 
who  died  in  childbed  fifteen  years  ago  last  Whitsuntidei  went  to  age,  with  an 
lervice,  and  hired  himself  to  one  Clarke  of  C,  who  afterwards  re-  uncle  by  whom 
moved  to  T.,  and  the  pauper  left  him  at  Michaelmas  1806,  having  she  w«s  wholly 
served  him  the  five  preceding  years  under  a  hiring  for  a  year  in  "?*"*?J°*^. 
1\    On  the  death  of  the  pauper's  wife,  W.  N„  who  had  married  ^'^  JJ^ 
his  sisteT,  took  to  and  maintained  the  infant,  of  which  she  had  ^tte  continued 
been  delivered,  out  of  kindness  to  the  pauper ;  and  the  pauper's  to  reside  after  ' 
daughter,  Elixabethy  then  about  eleven  years  of  age,  went,  with  "he  came  of 
the  pauper's  consent,  to  M,  for  the  purpose  of  nursing  her  infant  ■«*»  doing  sei- 
•ister.     The  infant  died  in  about  a  year ;  and  from  that  time  to  buTwithouTiiy 


she  has  continued  to  live  iu  the  house  of  N.  as  one  of  the  contract  of 
family,  but  doing  the  work  of  a  servant.    N.  who,  previous  to  the  hiring  to  give 
pauper's  daughter  living  with  him,  kept  a  servant,  would  have  her  a  settlement 
hired  a  servant  if  she  had  left  him ;  but  he  never  hired  her,  or  paid  J^*^^^'^^^ 
her  any  wages,  though  he  found  her  in  board,  clothes,  and  such  j^i^^^^^ 
pocket-money  as  he  thought  fit.     The  said   Elizabeth   will   be  time  gone  out 
27  years    of  age    in  June  1808.     During  all  the   time  she  so  to  service. 
lived  with  M,  she  considered  herself  as  liable  to  be  sent  away  Held,Uiato^ 
whenever  he  pleased ;  and  he  considered  her  as  at  liberty  to  ouu  ^'  2°"°* 
him  when  she  chose ;  and  the  pauper  considered  himself,  as  her  ^^^^^^^ 
father,  bound  to  receive  and  support  her  if  ^.ceased  so  to  do.  githough  her 
But  the  pauper  was  not  a  hosuekeeper  at  any  time  after  he  went  father  conceived 
into  Ciark^s  service.  The  pauper's  daughter,  Elizabeth,  was  never  himself  bound 

i^-     *  -^T.   » .^      *f        rT«t._ *.i :_* i«j   r^.  «i as  such  to  re- 


a  servant  to  NightmgaU.     The  question  intended  for  the  ■•.■"**^  "' 
opinion  of  the  Court  was.  Whether  the  pauper's  daughter  JB/wa6e«&  ^^  ViS* 
were,  under  the  arcumstBBces  of  the  case,  so    emancipated,  ^  \^Y)ftcuQd%^%\ 
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and  conse- 
quently the 
fiither  was 
pable  of  gaining 
a  settlement  bj 
hiring  and  ser- 
vice for  a  year, 
as  <*  an  unmarri- 
ed man^nof  /mo- 
inga  child* 
(L  e.  not  baring 
a  diild  who 
would  foUow 
his   settlement) 
within  the  stat. 

c.  11.  s,  7.  — 


(a)  jinie,p\,7S. 


A  son  appren- 
ticed out  by  hoM 
father  to  a  mas- 
ter, firing  tra- 
der a  certificate 
in  another  pa- 
rish and  not 
thereby  acquir- 
^»g  any  settle- 


to  eoable  the  paaper  to  gain  a  settlement  by  his  service 
with  Clark  in  7\,  under  such  hiring  as  aforesaid.  —  Lord 
Ellensorougu  C.  J.  The  daughter  having  been  originally 
placed)  when  an  infant^  by  her  faUier  in  her  ancle's  family,  con- 
tinued to  live  with  her  uncle  after  she  came  of  age  as  part  of  his 
family;  receiving  no  assistance  from  her  father,  and  being  at 
liberty  to  depart  from  her  uncle  when  she  chose.  She  was  of  age, 
living  apart  from  her  father,  having  her  support  from  sources  in- 
dependent of  him,  and  was  at  liberty  to  quit  her  uncle  when  she 
pleased,  as  she  herself  considered.  If  this  be  not  emancipation, 
It  would  be  difficult  to  say  what  is  so,  and  when  it  can  take  effect. 
Then  if  she  were  emancipated  after  she  came  of  age,  it  follows 
that  the  father,  by  the  construction  which  has  been  put  upon  the 
statute  of  King  William^  gained  a  settlement  by  the  subsequent 
hiring  and  service  for  a  year  in  7.,  as  *^  an  unmarried  person, 
not  "  having  any  child/'  —  Grose  J.  The  daughter  lived  apart 
from  her  father,  after  she  was  21 ;  not  under  his  control,  nor 
having  any  contemplation  of  it ;  nor  receiving  any  assistance  from 
him ;  she  i^as  therefore  emancipated  when  her  father  was  hired 
for  a  year,  and  served  in  2\— -Le  Blanc  J.  The  question  is, 
Whether  any  settlement  gained  by  the  father  under  these  cir- 
cumstances could  be  communicated  to  the  daughter?  for,  if  so,  he 
could  not  gain  a  settlement  by  the  hiring  and  service  in  T. ;  and 
that  question  depends  upon  this,  Whether  the  daughter  continued 
to  be  part  of  his  family  at  the  time.  On  the  death  of  the  father's 
wife,  he  broke  up  housekeeping,  and  the  daughter  was  sent  to 
her  uncle,  with  whom  she  continued  to  live  from  tliat  time ;  he 
supplying  her  with  clothes  and  pocket-money :  and  there  she  still 
remained  after  she  came  of  age.  Under  these  circurastances, 
living  away  from  her  father  before  and  after  the  age  of  21, 
he  having  no  house  of  his  own,  nor  giving  her  any  support,  I 
think  she  ceased,  after  she  came  of  age,  to  be  part  of  her  father's 
family,  and,  consequently,  no  future  settlement  gained  by  him 
could  be  communicated  to  her ;  and  if  so,  he  gained  a  settlement 
by  the  hiring  and  service  in  T.  —  Bayley  J.  To  constitute 
emancipation,  it  is  clearly  not  necessary  for  the  child  to  have  ac- 
quired a  new  settlement  of  his  own :  the  case  of  The  King  v. 
Roach  {a)f  is  in  point  to  that;  where  the  daughter,  being 
an  adult,  by  leaving  her  father's  house,  and  going  out  to 
service,  was  held  to  be  emancipated.  Now,  where  is  the  difference 
between  going  out  from  the  father's  house  after  21  to  seek  a 
livelihood,  and  continuing  out  for  the  same  purpose  after  that  age, 
where  the  absence  from  the  father  is  so  long  as  it  was  here  :  the 
father  too,  during  all  that  time,  having  no  house  of  his  own,  and 
having  indeed  contracted  a  relation  which  precluded  him  from 
receiving  his  daughter  at  home.  —  Orders  quashed. 

78.  Rex  V.  Hardxvick,  M.  T.  50G.S.  11  East,  578.  —  An 
appeal  against  an  order  of  removal  of  Joseph  F.,  Mari/  his  wife, 
and  their  children  by  name.  And  upon  hearing  of  the  appeal  tlie 
Sessions  confirmed  the  order,  subject,  &c.  John  F.,  the  father  of 
the  pauper  Joseph,  was  a  settled  inhabitant  of  the  parish  of 
Fomcett  St  Mary  in  Nonvkh,  and  about  forty  years  ago  came  to 
reside  in  the  parish  of  H.  in  the  same  county,  on  a  tenement  at  the 
rent  of  51.  lOs.  per  annum.    The  pauper  Joseph   F.,  who  is  naw 
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37    years  of  age,   was   born    in    that   parisii,    and    when    he  mentoflutowD, 
was    15  years   old,  and   during    his  father's  residence    on  the  but  receiving 
tenement  at  the  above  rent,  he  was  bound  apprentice  tjo  S*  W.  clothes  from  Us 
oi  Besikorpe  in  Norfolk^  cordwainer,  by  indenture  for  four  years,  f^^^ndmiu 
which  time  he  reguJarly  served  with  his  master,  who  resided  in  lilSe  to  ti^ 
Besthorpe  under  a  ceruficate  from  the  parish  of  Bunxvell  in  the  and  returning 
same  county.     During  the  first  years  of  the  son's  apprenticeship  home  to  him 
Joh/i  V.  the  father  purchased  the  tenement  on  which  he  resided  at  ^^^  ^  ezpir- 
H.  for  87/.     Whilst  the  pauper  was  in  the  service  of  W.  be  was  ■^^^^•'£' 
clothed  by  his  father  whom  he  occasionally  visited  on  holydays,  f^  he  wMof  ~ 
and  at  other  times  with  his  master's  leave.     At  Uie  expiration  of  age,  though  he 
the  apprenticeship,    the  pauper   being  then    19  years  of  ag«,  went  out  to  ter- 
retumed  to  his  father's  house  in  i/.,  where  he  stayed  two  days  ^^  <^°  ^ 
and  received  some  new  clothes.     He  then  went  back  to  his  former  *^o.<^y^  ■'^ 
master  W^  with  whom  he  made  an  engagement  to  work  by  the  ^JJSi«u1t"iwr 
piece,   and  he   continued  working  under  such    engagement  in  emancipated 
Besthorpe  for   a  year  and  a  quarter.     The  pauper  afterwards  fhnnhislktfaer's 
worked  by  the  piece  with  another  cordwainer  of  the  name  of  Bum;  '^unilj,  and 
and  with  both  W.  and  Bum  he  made  his  own  agreements,  but  f^^^'^JJLd''" 
never  let  himself  for  a  year  to  either  of  them  or  to  any  other  ,^tV«»«S'by 
person.  —  Lord  Ellenborough  C.  J.   The  point  made  as  to  the  the  fiufaer  while 
enancipation  of  the  son,  who  having  gone  from  his  father  at  the  he  was  so  senr- 
age  <^.I5,   and  served  as   an   apprentice  under  indentures  for  ingasanap- 
four  years  to  a  certificated  master  in  another  parish  during  the  f**"^^ 
residence  of  his  father  in  H.,  and  not  having  thereby  acquired  any 
settlement  of  his  own,  and  having  returned  to  his  father  again  at 
the  expiration  of  his  apprenticeabip,  and  requiring  and  receivii^ 
the  further  assistance  of  his  father,  must  be  considered  as  re-incor- 
porated on  his  return  into  his  father's  family,  and  entitled  to  all  the 
rights  of  one  of  its  members ;  and,  therefore,  he  followed  the  settle- 
ment which  his  father  had  in  the  mean  time  acquired  in  the  parish 
of  H*    None  of  the  cases  of  emancipation  which  have  been 
decided  on  the  ground  of  the  children's  marriage  or  obtaining  a 
settlement  of  their  own  in  another  parish,  or  being  under  a  different 
coDtrol    incompatible  with,  that  of  their  parents  till   after   the 
age  of  21,  apply  to  this  case.     The  consequence  is,  that  the 
order  of  the  Sessions  must  be  confirmed. — Lb  Blanc  J.     The 
&ct»  of  the  case  are.  shortly  these :  The  father  of  the  pauper  beiqg 
originally  settled  in  another  parish,  about  '^1  years  ago  came  to 
reside  in  H.  upon  a  tenement  under  10/.  a  year,  which  at  first  he 
rented,  and  during  his  residence  there,  and  while  his  settlement 
continued  in  the  parish  to  which  he  originally  belonged,  he  put  his 
SOD,  then  15  years  of  age,  out  apprentice  to  a  person  residing 
in  the  parish  of  BunvoeU  under  a  certificate.    About  a  year  after- 
wards, whfle  the  son  was  residing  with  his  master  in  Bunwellf  the 
kther  acquired  a  settlement  in  H»  by  purchase  for  above  30/.  of 
the  tenement  which  he  before  rented,  and  then  the  first  question 
is,  Whether  the  settlement  were  communicable  to  the  son  ?  and  that 
depends  upon  whether  the  son  continued  a  part  of  his  father's 
wSljf  or,  in  the  language  of  the  books,  were  emancipated^    Now 
diuiog  all  the  time  that  he  lived  with  his  master  he  was  clothed  by 
Itts  father,  whom  he  occasionally  visited  on  holydays  and  at  other 
fimes  with  his  master's  leave,  and  at  the  expiration  of  his  appren- 
ticeship he  returned  to  his  father's  house  in  H*,  and  stayed  there 
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Hie  pauper  tt 
the  time  of 
.  fairing  himself 
bed  a  daughter 
of  the  age  of 
18,  who  from 
the  age  of 
four  had  lived 
with  her  grand- 
filther,  and 
had  been  main« 
tained  by  him 
till  his  death, 
and  afterwards 
by  her  grand- 
mother, which 
continued  until 
she  attained  21, 
the  grandfather 
having  bj  his 
will  directed 
tfaegrandmo- 
tiicr  to  educate 
and  maintain 
bcroutofaftind 
given  to  the 
grandmother 
ror  life,  and 
after  her  de» 
cease  to  the 
daughter: 
Held  that  the 
daugbAr  was 
not  emanci- 
pated, and  con- 
aequentlj  pau- 
per was  not 
within  Stat. 

•  person 
neikannga 
dUU  at  the  time 
of  the  hiring. 


two  days,  and  received  new  clothes  from  his  falhef.  The  question 
is,  Whether,  being  then  only  19  years  of  age»  he  Continued 
under  the  control  and  as  part  of  his  father*s  family  ?  When  be 
left  his  master  he  went  to  his  father's  house  as  to  his  home,  and 
his  father  supplied  him  with  clothes,  as  he  had  done  before ;  and 
none  of  the  circumstances  occur  in  this  which  in  other  cases  have 
been  held  to  constitute  an  emancipation.  The  father's  settlement, 
therefore,  was  of  course  communicated  to  the  pauper,  his  son.  — 
Bayley  J.  I  consider  the  pauper  was  not  emancipated  when  the 
settlement  was  gained  by  his  father  in  //.     The  pauper  had  not 

gained  a  settlement  elsewhere,  nor  been  married  and  become  the 
ead  of  another  family,  nor  was  he  out  of  the  control  of  his  father 
at  the  time  that  the  latter  gained  a  settlement  in  //•  .*  he  therefore 
followed  his  father's  settlement. 

79.  Rex  V.  Uckfieid,  T.  T.  56  G.3.  5  M.Sf  S.  214.  — Upon  ap- 
peal the  Court  of  Quarter  Sessions  confirmed  an  order  of  two 
justices  for  the  removal  of  James  Marshall  from  H,  to^  (/.,  subject 
to  the  opinion  of  this  Court  upon  the  following  case :  The  pauper 
James  Marshall  bein?  legally  settled  in  the  parish  of  U*,  on  the 
10th  of  April  1802,  hired  himself  for  a  year  to  one  Jefftry^  then 
residing  in  the  parish  of  TonbridgCy  in  the  county  of  Kent^  and 
continued  in  the  service  of  Jeffery  in  that  parish  for  the  whole 
year.  Marshall  was  a  widower  at  the  time  or  his  hiring  himself  to 
Jeffery^  and  had  one  daughter  Frances^  18  years  of  age,  who 
had  been  separated  from  him  at  the  age  of  four  years,  and  liad 
lived  with  her  grandfather  until  liis  death  in  1801,  during  which 
time  she  was  entirely  supported  by  the  grandfather,  the  pauper 
contributing  nothing  for  her  maintenance.  The  grandfather  by 
his  will  devised  the  residue  of  his  estate  (which  amounted  to  1600/.) 
to  his  executors  in  trust,  to  place  the  same  out  upon  security,  and 
pay  the  interest  to  his  wife  for  life  for  her  own  use,  and  he  directed 
that  his  wife  should  during  her  life  thereout  educate  and  maintain 
Elizabeth  and  Frances  the  children  of  his  late  daughter  Elizabeth 
Marshall^  and  after  the  decease  of  his  wife  he  gave  the  said 
residue  equally  to  be  divided  between  the  said  Elizabeth  and 
Frances;  but  in  case  his  wife  should  die  before  they  should 
attain  21,  the  interest  to  be  applied  to  their  maintenance  and 
education  during  their  minority;  and  upon  their  attaining  21 
respectively,  the  principal  to  be  paid  to  them  accordingly ;  and  if 
either  of  them  should  die  under  age,  and  without  leanrin^  issue, 
her  share  to  go  to  the  survivor;  but  if  either  should  die  underage, 
leaving  issue,  her  share  to  be  equally  divided  between  such  issue 
as  they  attained  21 ;  the  interest  in  the  mean  time  to  be  ap- 
plied towards  their  maintenance  and  education.  After  her 
grandfather's  death  Frances  continued  to  live  with  her  grand- 
mother, and  was  entirel]^  supported  by  her  until  she  had  attained 
21,  and  was  living  with  her  at  the  time  when  the  Pauper 
hired  himself  to  J^ery^  and  never  returned  to  her  father.  -  The 

auestion  was.  If  the  pauper  gained  a  settlement  in  Tonbrid^e  by 
lis  hiring  and  service  ?  — Lord  Ellenborough  C.  J.  This  is  a 
perfectly  new  head  of  emancipation.  The  question  is,  If  on 
account  of  a  testamentary  bounty  left  to  this  child  by  her  relation, 
the  child  shall  be  deemed  to  be  emancipated  from  all  control  of  the 
iather,  and  the  father  to  be  discharged  from  all  claims  of  the  child 
for  maintenance  if  that  should  become  necessary  ?     If  such  a  pro- 
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vision  as  this  amounts  to  an  emancipation  the  consequence  will  be, 
lliat  the  devolution  of  an  estate  to  a  child  from  the  mother,  for  in- 
stance, would  operate  in  the  same  way,  and  discharge  the  father  from 
the  duty  of  maintenance.  This,  then,  is  quite  a  new  head  of  emancU 
pation.  The  cases  of  emancipation  put  by  Lord  Kenvon  in  Ret  t. 
WiUon  cum  Twambrooia  (a)  are  the  child's  attaining  its  full  age,  or  (a)  Anu,  pi.  QSi 
being  married  or  gaining  a  settlement  for  itself,  or  as  in  the  case 
of  the  soldier,  contracting  a  relation  inconsistent  with  the  idea  of 
his  being  in  a  subordinate  situation  in  his  father^s  family.  Not  one 
of  these  is  the  cose  here ;  it  is  a  case  sui generis*  If,  therefore,  it  is 
to  be  considered  as  an  emancipation,  it  must  be  on  some  reason  or 
principle.  -  Now  the  reason  why  it  should  be  so  considered  is  said 
to  be  this :  that  the  provision  made  for  the  child  secures  to  her  an 
independence  and  maintenance,  and  to  the  parish  a  discharge  from 
all  probability  of  burthen  on  her  account.  The  statute  SW.Sf  Af. 
enacts,  that  if  any  unmarried  person,  not  having  child  or  children, 
sha/i  be  lawfully  hired,  &c.  which  has  been  construed  to  mean,  that 
if  he  has  no  child  that  can  be  a  burthen  to  the  parish  in  conse- 
quence of  his  acquiring  a  settlement  there,  he  shall  be  considered 
as  not  having  a  child  within  the  meaning  of  the  statute.  But  was 
that  the  case  of  this  pauper  when  he  hired  himself?  The  property 
devised  was  merely  in  trust  for  the  use  and  benefit  of  the  grand- 
mother, in  the  first  instance,  with  a  direction  to  her,  certainly 
aoMiuntiog  in  equity  to  an  obligation  to  maintain  the  child,  and 
ti\er  the  grandmother's  death  to  the  child.  But  this  trust  might 
have  failed,  the  trustees  might  have  violated  it,  and  not  paid  the 
interest  to  the  grandmother,  or  she  might  have  proved  unfaithful 
to  her  trust,  and  refused  or  neglected  to  maintain  the  child ;  in 
which  events,  so  long  at  least  as  they  continued,  the  child  must 
have  resorted  to  her  father  for  maintenance,  who  was  not  discharged 
by  any  emancipation  of  the  child  from  the  parental  obligation  of 
providing  for  her  maintenance.  It  seems  to  me,  therefore,  under 
the«e  circumstances,  that  the  father  was  not  in  the  situation  of  a 

Eerson  not  having  a  child  within  the  meaning  of  the  statute,  because 
e  had  a  child  who  would  have  a  right  to  share  with  him  if  he 
should  be  unable  to  provide  one  a  maintenance  from  the  parish 
where  he  should  become  settled,  and  who,  consequently,  might  be 
a  burthen  to  the  parish.  He  was  a  person  having  a  child  who 
might,  in  the  eventual  failure  oC  the  funds  bequeathed  for  her  sup- 
port, daina  a  provision  from  him,  and  he  again  might  have  claimed 
to  have  the  control  and  custody  of  her  at  any  time.  The  case  has 
certainly  been  ingeniously  argued ;  but  I  think  it  does  not  amount  ^ 

to  an  emancipation  either  to  discharge  the  rights  of  the  one  or  the 
duties  of  the  other.— Bayley  J.  I  am  of  the  same  opinion.  The 
rule  is,  that  the  child's  settlement  shall  shift  with  that  of  the  father 
until  the  child  is  emancipated.  This  is  a  perfectly  new  case,  and 
different  from  all  the  other  cases  of  emancipation.  A  provision  is 
made  by  the  will  of  the  grandfather  for  the  maintenance  and  edu- 
cation of  the  child,  who  is  living  with  her  grandmother,  apart  from 
her  father's  family ;  and  the  question  is,  if  such  a  provision  can  be 
ftaid  to  deprive  the  parent  of  his  rights  over  his  child,  to  resume  to 
himself  the  care  and  custody  of  her,  or  can  relieve  him  from  the 
duty  of  maintaining  her.  If  this  case  amounts  to  an  emancipation, 
would  it  not  be  the  same  under  the  like  circumstances  at  whatever 
age  the  phild  might  be?    For  the  law  makes  no  distinctioa  lU 
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respect  of  the  different  ages  of  infants  under  21,  at  which  time 
the  parental  authority  ceases,  and  the  father  has  no   right  to 
reclaim  his  child.     Let  us  then  put  the  case  of  an  infant  of  very 
tender  years,  for  whose  maintenance  the  grandfather  should  make  a 
provision  by  his  will ;  could  it  be  contended  that  such  a  provision 
would  preclude  the  father  from  insisting  upon  having  his  child 
returned  to  him  ?     I  think  that  could  hardly  be  contended.     But 
to  come  nearer  to  the  present  case :  suppose  after  the  year's  ser- 
vice of  the  father,  the  child  then  being  of  the  age  of  19,  had 
returned  to  the  roof  of  her  father,  the  father  having  then  acquired  a 
new  settlement  by  such  service,  can  there  be  a  doubt  that  the 
child  would  have  taken  that  settlement  ?  and  yet  if  she  was  once 
emancipated  she  could  not,  because  she  would  be  emancipated  for 
ever.     If  then  she  would  have  been  entitled  to  the  father's  subse- 
quent settlement,  that  shows  that  the  separate  provision  made  for 
ner  by  her  grandfather's  will  could  not  operate  as  an  emancipation. 
I  therefore  think,  that  as  she  was  not  emancipated,  but,  notwith- 
standing the  separate  provision  made  for  her,  continued  part  of  her 
father's  family,  and  capable  of  deriving  from  her  father  any  settle- 
ment which  he  might  acquire,  she  was  a  child  who  might  become 
chargeable  to  the  parish  in  consequence  of  his  acquiring  a  settle- 
ment.    If  so,  it  follows  that  the  father  was  not  in  the  situation  of  a 
person  who  is  capable  of  acquiring  a  settlement  by  hiring  and 
service ;  that  is,  a  person  not  having  a  child  within  the  meaning  of 
the  statute.  —  Holroyd  J.     I  concur  in  opinion  with  the  rest  of 
the  Court.     The  maintenance  provided  for  the  child  by  the  will 
was  precarious,  and  the  obli/^tition  of  the  father  to  maintain  her 
still  continued.    The  father's  control  over  the  child  also  continued: 
and  therefore  there  is  no  ground  upon  the  cases  or  upon  principle 
to  hold  that  the  child  was  emancipated.     I  therefore  think  that  the 
father  was  not  in  a  situation  to  acquire  a  settlement  by  hiring  and 
service.  —  Order  confirmed. 
Whew  t  pau-     "    80.  Rex  v.  Huggate,  E.  T.  59  G.  S.  2  B.  Sf  A.  582.  —  Removal 
per  was  bound    froip  N,  to   //.     Order  confirmed,   subject,   &c.  —  The  pauper 
"WrgPtice  to  a    (his  father  being  settled  at  //.),  was  bound  apprentice  till  tlie 
BMo    nddar-     P^"°^  °^  ^^®  coming  of  age.     The  master,  during  the  whole  of  the 
jjig  ii3  M,preJ.   apijrenticeship,   resided   at   Spaldinpon   under  a    certificate,    at 
ticeship,  be  be-    which  place  the  apprentice  served  him  until  the  expiration  of  the 
ingoftfaeage     term.     About  the   middle   of  the   apprenticeship,   the   pauper's 
ofeightcen,  bis  father  took  a  farm  of  80/.  a  year  at  Storihtoaiie^  where  he  went  to 
^r*^S^    ent.  "^^^^^^J  ^^^  continued  there  during  the  remainder  of  his  son's 
and  ^pauper    apprenticeship,  and  after  it  expired.     He  found  the  pauper  with 
did  not  return     clothes,  except  shoes  and  aprons,  during  the  apprenticeship.     The 
to  his  father's      pauper  occasionally  visited  his  father  during  that  time;  and   on 
house  till  after     one  occasion,  when  he  was  ill,  went  to  reside  with  him  there  for  a 
one^*Held"2at  ^"^'*^"^g^*'  during  his  illness.     At  the  time  when  the  father  went 
he  was  not'         ^°   reside   at    Storthwaite   the  pauper   was   between    18  and    19 
emancipated,       years  of  age,  and  when  the  apprenticeship  expired,  he  went  home 
and  that  his  set-  for  one  night,  and  a  supper  was  provided  by  his  father  at  Storth^ 
tktnent  follow-  tuaithe  for  him  that  night.     The  next  day  he  went  away,  and  went 

ed  the  new  set-    ^^  work  at  various  places  for  himself,  but  never  (gained  any  seltle- 
tiement  of  his  ^,  i»»  tt.  ^  t     ^  -       t  - 

f«ifaer.  ment  by  so  domg.  —  Bayley  J.     It  seems  to  me,  that  in  this 

case,  the  pauper  was  not  emancipated.     He  is  bound  apprentice 

to  a  certificated  person,  and   consequently   could  not,  by  such 

^ervJce^  gain  any  settlement.    Unless  he  docs  so,  his  domicile 
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continues  to  be  his  Other's  house,  and  he  is  liable  to  be  removed 
thither  at  any  time.  If,  indeed,  he  had  withdrawn  himself  from 
his  ^ther^s  family  afler  21,  no  doubt  it  would  be  an  emaa-» 
dpation  fVom  that  period.  But  a  separation,  whilst  under  8U 
does  not  produce  that  effect,  unless  a  subsequent  settlement 
be  gained.  Here  none  was  gained;  and,  therefore,  his  settle- 
ment ^ifbed  to  StorthwaitCy  with  that  of  his  father.  The  order 
of  Sessions  is  therefore  wrong,  and  must  be  quashjed.  —  Hoi;- 
aoTD  J.  In  Rex  v.  Witton  cum  Twambrookes.(a)f  Lprd  Kcnyon  (a)  ^nii^  pL69^ 
enumerates  the  modes  of  emancipation ;  but  this  case  does  not  f^ll 
within  any  one  of  them. —  Best  J.  concurred.  —  Order  of  Sessions 
quashed. 

81.  Rexv.  Bleash/,  H.  T.  60G.  3.  and  1  G4.  S  B.  Sf  A.  377—  wheraapM^ 
W,  K.,  with  bis  wife  C.  and  four  children,  was  removed  from  B»  per  being  Mt* 
to  r.  by  an  order  of  two  justices  dated  19th  January  1819.     The  tied  by  ptfent- 
Sessions,  on  appeal,  discharged  the  order,  subject,  &c  —  The  ^ '"  -'•  ■* 
pauper  was  bom  at  G.,  the  place  of  his  fathers  settlement,  in  !!^^Jfiri«d M>d 
June  1785;    and  at  Martinmas  1798,  being  then   13   years   of  i!i^vedforayctf 
age,  was  hired  and   served  for  a  year  with  J,  U,  of  &  afore-  in  ^,  and  af- 
ttid,  fanner.     When  the  pauper  was  about  16  years  of  age>  his  terwarda,  when 
(adier  gained  a  settlement  in  J\  by  renting  a  tenement  of  the  ^j^**lij?f! 
yearly  value  of  10^.,  on.  which  the  father  continued  to  reside  during  ^  J?^  ^^ 
the  remainder  of  the  pauper's  minority,  and  the  pauper  continued  bi.  fitiber'a  Ur 
during  such  period   (that  is,  from  about   two  years  a&er  the;  milyvBtttbe 
expiration   of  his  service  in  G.,  until  he  was  21  years  of  age,),  became  of  age: 
to  reside  in  his  father's  house  at  T.,  working  during  the  time  as  a   Held,  thrthav- 
joumeyman  framework-knitter,  and   occasionally  paying  part  of  !!ISi!21mtcJhii 
hit  earnings  to  his  father,  who  was  a  labourer,  as  a  compensation  ^^^  j^  ^^  be 
for  his  board.     The  Sessions  being  of  opinion  that  the  pauper  had  aid  not  follow 
gained  a  settlement  in  his  own  right  in  G.  by  the  hiring  and  theeeulement 
service,  and  that  the  settlement  gained  about  two  years  afterwards.  ©^  *"•  *'**'*5 
in  T*.  by  the  pauper*&  father  did  not  vary  or  aSect  the  settlement  •ubeew**'^^ 
of  the  pauper,  discharged  the  order. -^  Abbott  C.J-     I  am;  of  SSUrpariA, 
opinion  that,  in  this  case,  the  order  of  Sessions  should  be  qonfirn\^d.  whilst  Um  pan- 
There  are,  undoubtedly,  some   consequences  which  will  foljpw  per  cootiDiied 
from  this  decision,  whicn  are  to  be  regretted,  but  they  ore  qow-  *<J  reride  with 
sequences  arising  from  the  system  of  the  poor  laws,^  over  which  ^*^ 
the  Court  has  no   control.     There  is,  however,  another,  incon- 
venience, 1  mean  the  great  frequency  of  legal  controversies,  which 
this  Court  can,  in  some  degree,  prevent,  by  not  departing  from 
the  decisions  of  our  predecessors  who  have  left  us,  as  it  seems  to 
me,  an  intelligible  rule  upon  this  subject.     I  take  it  to  be  settled 
law,  that  if  a  child  acquire  a  settlement  of  his  own,  although  he 
may  afterwards,   during  his  minority,  return  and  live  with   his 
father's  fiifnily,  he  does  not  follow  the  settlement  of  his  father 
subsequently  obtained.     In  this  case  the  pauper  did  acq^uire  a 
settlement  by  the  hiring  and  service  in  G.  ;  and  after  that  time  he 
derived  his  settlement  no  longer  from  his  father,  but  from  th^ 
contract  of  hiring.     I  cannot  agree  with  what  is  stated  in  Rex  v.  (A)  PM,pL755. 
Keel  (6)  on  that  subject ;  and,  indeed,  the  point  was  no  p^rt  of  the 
decision  of  the  X^ourt  in  that  case  ;  for  the  question,  both  th^re  and 
in  Rex  v.  Ingworih  (c)»  was.  Whether  a  certificate  was  discharged  (c)  ^iMdry  P^T** 
by  a  hiring  and  service  in  the  certyfying  parish  ?  and  the  Court 
held  that  it  was  not,  on  the  ground,  probablv>  that  it  was  better 
to  bold  that  no  settlement  gained  in  the  pariu  graating  the  certi« 
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ficate,  should  affect  the  parish  to  whom  it  was  granted,  it  not  being 
a  question  into   which   the  latter   would  be   likely  to  enquire. 
Those  cases  are,  however,  very  distinguishable  from  the  present ; 
I  am,  therefore,  of  opinion,  that  the  order  of  Sessions  ought  to  be 
confirmed. —  Batlby  J.     I  am  of  opinion,  that  the  cases  relating 
to  certificated  persons,  ought  to  be  wholly  laid  out  of  the  question 
in  the  presisnt  case.     It  has  long  been  considered  as  a  point  settled 
by  Rex  v.  Witton  aim  Twamhrookes  that  the  settlement  by  parent- 
age only  continues  so  long  as  the  child  remains  a  member  of  the 
family,  and  that  the  settlement  of  a  child  who  has  acquired  one  of 
his  own,  does  not  shifl  with  that  of  his  father.     Then  the  only 
question  is.  Whether  this  pauper  has  done  any  act  to  gain  a  settle- 
ment of  his  own  in  G.  ?     It  is  said  that  he  has  not,  because  he  had 
a  settlement  there  before ;  but  the  words  of  the  statute  of  the 
S  W.  Sf  M.  expressly  provides  that  if  an  unmarried  person  shall  so 
be  hired  and  serve,  he  shall  be  judged  and  deemed  to  have  a  good 
settlement.     It  seems  to  me  that  the  statute  having  expressly 
provided  this,  the  pauper  who  was  hired  and  served  a  year  in  G., 
did  gain  a  settlement  there,  and  that  the  order  of  Sessions  must, 
therefore,  be  confirmed.  —  Holroyd  J.   I  think  that,  in  this  case, 
the  settlement  of  the  son  was  not  varied  by  the  settlement  of  the 
father  subsequently  obtained.    The  cases  which  have  been  cited 
with  respect  to  certificates,  do  not  seem  to  me  to  be  applicable 
to  the  present.     I  can  see  no  reason  why  a  party  should  not  gain 
a  new  settlement  in  the  parish  in  which  he  had  one  before,  where 
originally  he  had  it  in  another  right,  as  derived  from  his  father, 
and  subsequently  in  his  own  right,  under  the  contract  of  hiring 
and  service.     I  therefore  fully  agree  with  the  Court  in  think- 
ing that  this  order  ought  to  be  confirmed.  —  Order  confirmed. 
AiNuip€r,beiiig     82.  Rex  v.  Hardwick,  M.  T.  2  G.  ^,  5  B.Sf  A.  176.— Two  justices 
**/*****'iid*"     ^y  ^^^'"^  order  removed  J.  Hinton^  his  wife  and  child,  from  the 
^dii^with  hit    P*"^^  ®^  ^'  ^'t  '^  ^^^  parish  of  Hardwick,     The   Sessions  con- 
fiithcr,  WM         firmed  the  order,  subject  to  the  opinion  of  this  Court  on  the  follow- 
dnwn  M  a  mi-  ing  case.     The    pauper   was    born    in   the    parish    of  //.    and 
IkiA  man,  and     resided  there  as  a  part  of  the  family  of  his  father,   who  was  a 
■ervad  for  five     ggttled  inhiabitant  of  that  parish.     In  the  year  1817,   when  the 
lotted  man.         pauper  was  1 8  years  of  age,  he  was  drawn  for  the  Oxfordshire 
During  his  ser-  militia,  and  served  therein  for  five  years  as  a  bailotted  man  ;  the 
vice,  be  sereral    regiment  during  the  whole  of  that  period  being  embodied  and  in, 
times,  wtien  on    actual  service.     He  joined  the  regiment  in  1808,  and  in  the  year 
ftiriougb,  and,     1309^  having  obtained  a  furlough  for  three  weeks,  he  returned  to 
^^i^^  the   house  of  his  father,   who   was    still   residing   at    H.y   and 
tbemili^ra.    ^'^^^  ^'^^  ^^^  ^or  about   a  fortnight.     In   the  year   1811,   the 
turned  to  his       pauper  obtained  a  second  furlougli  for  a  fortnight,  and  went  again 
father's  house :    to  his  father's,  who  had  removed   to,  and  was   then   residing  in. 
Held,  that  bj      (^q  parish  of  S.  //.,  where  he  remained  for  about  twelve   days, 
ing  Mparated"     '^^®  pauper  was  discharged  from  the  militia  in  the  year  1813,  when 
ftom  his  father's  ^^  returned  to  his  father  in  S.  i/.,  who  gave  him  lodgings  in  his 
fiunily  after        house  till  his  marriage.  Af^er  the  pauper's  return  from  the  militia,  and 
twenty-one,  he    before  his  marriage,   his  father  gained  a  settlement  in    5.  H.  — 
elTidXTr*'    -^?^®'^T  C-  ^'  The  rule  of  law  is,  that  every  new  settlement  ac- 
tibeori^nal  se-    Q"'*"^^  by  the  parent  is  communicated  to  the  children  so  long  as 
pftnrtionwasnot  y^^V  r^n^ain  members  of  his  family;  and  the  question  in  this  case 
voluntary  on       18,   whether  at  the  time  when    the  father  gained  his  settlement 
WtjMTt,  ni  S.  H.f   this    pauper    remained    a    member  of  his    family. 
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Now,  daring  the  minority  of  the  child,  he  will  remain  almost  under 
any  drcamstancea  unemancipated  ;  but  where  the  n^w  settlement 
is  acquired  by  the  parent  afler  the  child  has  attained  21 
it  will  not  be  communicated,  unless,  in  fact  the  child  continues 
part  of  the  family.  Where,  therefore,  at  that,  period  he  is 
absent,  employed  in  gaining  a  livelihood  for  himself,  or  serving  as 
in  this  case,  in  the  militia,  I  think  he  no  longer  remains  a  mem- 
ber of  the  family.  In  the  present  case  I  thmk  that  the  Sessions 
have  come  to  a  right  conclusion,  in  dedding  that  the  last  legal 
settlement  of  the  pauper  was  in  H.  —  Uayley  J.  I  am  of  the 
same  opinion.  If  a  child  be  separated  from  his  father's  family, 
and  does  not  return  till  after  21,  he  ceases  to  be  a  mem- 
ber of  that  family,  and,  consequently,  his  settlement  will  not 
after  21  sbif^  with  that  of  his  father.  I  think,  therefore, 
that  the  Sessions  are  right,  and  that  this  case  is  hardly  distinguish- 
able/rom  Rex  V.  Walpde  St.  Peter* s  (a),  —  Holroyd  J.  I  am  {a^AnU^^hez. 
of  the  same  opinion.  The  distinction  between  a  compulsory 
and  a  vofuntary  separation  seems  to  be  immaterial.  The  case 
must  follow  the  same  rule  as  Rex  v.  Walpole  St.  Peter's.  —  Order 
of  Sessions  confirmed. 

83.  Rex  V.  Wilmington  (i),  H.  T.   2  &  3  G.  4.   5  B.Sf  A.  525.  During  tiw 
—  Two  justices   by   their    order   removed  «/.  M.   his  wife  and  minoritjofa 
family,  from  the  parish  of  C.  to  fV.     The  Sessions  on  appeal  con-  child,  there  can 
finned   the   order,  subject,  &c.     The  pauper,  J.  M.  never  did  5^^3^"l^ 
any  act  by  which  he  acquired  a  settlement  in  his  own  right.     In  ^J^^"  imd  ^ 
the  year  1814*,  he  was  removed  with  his  father,    T.  M.   by  an  becomes himMlf 
order  of  two  justices,  from  the  parish   of  C.  to   the  parish   of  the  head  of  a 
W.,  as  the  place  of  settlement  of  the  pauper's  father,  which  order  f^Boily,  or  con- 
was  appealed  against,  and  upon  the  hearing  of  the  appeal  con-  *"«*«>«>•  o*h«r 
firmecL     The  pauper,  in  the  same  year,  returned  with  his  father  "hoiuTild  per- 
into  the  parish  of  C,  and  was  hired  by  the  week  to  Sir  H.  Crevoe  manently  to  ex- 
io  that  parish,  in  whose  service  he  continued  as  a  weekly  servant  elude  the  pa- 
for  nearly  two  years.     Upon   leaving  the  service  of  Sir  H.  C.  rental  oontroL 
he  followed  the  occupation  of  mole- catching  in  the  parish  of  C,  ^^"^^^  ^ 
by  which  he  obtained  his  own  living.     He  never  resided  with  his  ge^^JSmt  ol  * 
father's  family,  nor  did  his  father  exercise  any  control  over  him.  his  own  does 
In  tlie  latter  end  of  the  year  1815,  when  the|)auper  was  about  17y  not  properly 
his  father  left  C,  and  went  to  live  first  at  Poplar^  in  a  tenement  constitute  an 
at  4s.  per  week,  where  he  continued  about  eight  months,  and  in  or  «n»ncipauoii. 
about  the  month  of  February  1817i  went  to  Boto,  where  he  rented 
a  bouse  and  orchard  at  20/.  per  annum^  and  in  which  he   still 
continues  to  reside.     Whilst  the  pauper  followed  the  business  of 
mole-catching  at  C,  he  used  occasionally  to  visit  his  father  both 
at  Poplar  and  at  Soto,  and  once  slept  at  the  father's  house  in 
P.    but    he    did    not   receive    any    maintenance    or    assistance 
whatsoever  from  his  father.     After  the  father  had  occupied  the 
house  at  Bow  for  rather  more  than  a  year,  the  pauper,  who  was 
then   about   19  years  of  age,  marriea   his   present  wife.     The 
question  for  the  opinion  of  the  Court  was,  whether  the  pauper 
oefore  hia  marriage  was  emancipated  by  his  earning  his  own  liveli- 
hood, in   the  manner  before  mentioned,  in  the  parish  of  C. — 
Abbott  C.  J.     It  is  of  importance  to  lay  down  a  general  rule  for 
the  guidance  of  magistrates  on  this  subject  of  emancipation,  and 
the  best  which  I  can  suggest  is  this,  that  during  the  minority  of  a 

(S)  See  Rex  p.  RothMeld  Greyftfpost,  pi.  84. 
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child  there  can  be  no  emancipation,  unless  he  marries,  and  so 
becomes  himself  the  head  of  a  family,  or  contracts  some  other  re* 
lation^  so  as  wholly  and  permanently  to  exclude  the  parental  con- 
trol.   I  say  nothing  about  his  acquiring  a  settlement  of  his  own, 
because  that  does  not,  as  it  seems  to  me,  properly  fall  under  this 
head.     There  can  be,  however,  no  question,  that  in  that  case  he  is 
only  removable  to  his  own  acquired  settlement.    Here,  the  pauper 
was  under  21,  and  had  neither  married  nor  contracted  any  such 
relation  as  I  have  described,  at  the  time  when  his  father  acquired 
the  settlement  at  Boto,     He  was,  therefore,  not  emancipated,  and 
the  order  of  Sessions  is  wrong. —  Order  of  Sessions  quashed,  (a) 
A  minor,  hmr-         84.    Rex  v.    Rotherfield    Greys,     Oxon     H.  T.     3  &  4  G.  4. 
ing  enlisted         I  B.  Sf  C.  345.  —  Two  justices,  by  their  order,  removed  T.  Bin- 
into  the  vMr      ji^n  ^^^^  ^^g  parish  of  T.  to  R.     Upon  an  appeal,  the.  Sessions 
^iraed^^^*     confirmed  the  order,  subject,  &c.    The  pauper  was  born  on  the 
^^m^Mryioe,        ^^^  ^^  November  1794,  in  the  appellant  parish,  where  his  father 
and  returned  to   was  settled.     In  1807  the  pauper's  father  removed  with  his  wife 
lis,  lather's  fa-     and  family,  including  the  pauper,  to  the  parish  of  7".,  and  took  a 
"^ J^°J*  ^     cottage  there,  which  he  has  held  ever  since,  at  S*.  per  week.  The 
cfnwmtMn?*  p«iuper  resided  at  T.  with  his  parents  till  1813,  when  he  enlisted 
yeani.^eld.  ,    ^  "^  marines,  and  went  abroad  in  that  service.     He  remained  in 
that 'be  waa  not    the  marines  till  the  8th  September  1815,  when,  in  consequence  of. 
amendpeted.       the  reduction  of  that  corps,  after  the  peace,  he  received  his  dis- 
charge, and  returned  the  same  day  to  his  parents  at  7*.,  being  then 
under  the  age  of  21  years,  and  resided  with  them  from  that  time 
until  some  time  after  his  father  hired  a  stable  in  Streatham. 
About  a  year  after  the  pauper's  return  home,  the  pauper  being 
then  more  than  21  years  of  age,  his  father  hired  a  stable  in  the  ad- 
joining parish  of  Streatham,  at  45.  a  week,  which  he  held  for  about 
nine  months,  still  continuing  to  reside  at  the  cottage  at  T.    The 
cottage  and  the  stable  together  were  above  the  annual  value  of  10^. 
The  pauper  had  never  done  any  act  to  acquire  a  settlement  for 
himself. —  Baylet  J.     I  am  of  opinion  that  the  pauper  was  not 
emancipated.    In  order  to  constitute  emancipation,  the  party 
•  oueht  to  be  wholly  and  permanently  free  from  the  parental  con- 

trol.    In  this  case,  the  pauper,  by  enlisting  into  the  marines,  be- 
came subject  to  the  control  of  the  crown,  and  continued  subject 
to  that  control,  as  lone  as  the  period  of  his  service  continued ; 
and  if  he  had  remained  in  the  army  till  the  age  of  21  years,  his 
emancipation  would  undoubtedly  relate  back  to  the  time  of  his  en- 
listment; but  before  he  attainea  the  age  of  21  years,  the  relation 
between  him  and  the  crown  ceased,  and  he  returned  to  and  con- 
stituted part  of  his  father's  family,  and  of  course  again  became 
subject  to  the  parental  control.     He,  therefore,  was  not  emanci- 
pated.    This  is  consistent  with  the  opinion  of  Lord  Ketiyon  C.  J. 
fa)  Anu,  pl.7S.   ^^^  Lawrence  J.,  in  Rex  v.  Roach  (a),  and  is  consistent  with  the 
ik\jtmtm  tXm.    general  rule  laid  down  by  the  present  Lord  Chief  Justice  in  the 
{•)  JMtt, pi.  53.  j'^^^  ^^^  ^^  j^^  ^  j^^  Inhabitants  of  mimington  (A), «'  That  during 

/<  the  minority  of  a  child,  there  can  be  no  emancipation,  unless  he 
*^  marries,  and  so  becomes  himself  the  head  of  a  family,  or  con- 
*'  tracts  some  other  relation,  so  as  wholly  and  permanently  to  ex- 
"^  elude  the  parental  controL"  Now  the  pauper,  in  this  case,  bv 
entering  into  the  marines,  did  not,  in  the  event  that  has  happened, 
contract  a  relation,  so  as  wholly  and  permanently  to  exclude  the 
(a)  See  Bex  i;.  Witton  cum  Twambrookes,  anle,  pi.  69. 
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parental  control,  for  he  returned  to  his  father's  family  before  he  be- 
came of  age,  and  again  subjected  himself  to  the  parental  control. 
In  the  late  case  of  Rex  v.  The  Inhabitants  of  Hardvoick  (a),  the  •^»'«»  pl*  ««• 
LordC.  J.  says,  "  That  during  the  minority  of  a  child,  he  will  re- 
**  main,  almost  under  any  circumstances,  unemancipated ;  but 
"  where  the  new  settlement  is  acquired  by  the  parent,  after  the 
**  child  has  attained  21  years  of  age,  it  will  ndt  be  communicated, 
*•  unless,  in  fact,  the  child  continues  part  of  the  family.  When, 
*•  therefore,  at  that  period,  he  is  absent,  employed  in  getting  a 
"  living  for  himself,  or  serving  in  the  militia,  he  no  longer  re- 
*'  mains  a  member  of  the  family/'  In  this  case,  the  pauper  was, 
at  the  period  when  he  attained  to  the  age  of  21  years,  living  with 
hts  father,  and  constituting  a  part  of  his  family.  He  was,  there- 
fore, not  emancipated,  and  he  acquires  his  father's  settlement  in  7\, 
and  the  order  of  Sessions  must  be  quashed.  —  Holroyd  J.  I  am 
of  opinion  that  the  son  was  not  emancipated  so  as  to  deprive  him 
of  the  settlement  gained  by  the  father  in  the  parish  of  T.  By  the 
common  law,  the  father  is  entitled  to  the  control  of  his  child,  un- 
less some  other  circumstances  occur  to  deprive  him  of  his  con- 
trol. By  entering  into  the  marines,  the  pauper  ceased  to  be 
under  the  control  of  his  father,  and  became  subject  to  the  con- 
trol of  the  crown,  as  long  as  that  state  of  circumstances  con- 
tinued. But  before  he  attained  the  age  of  21,  he  ceased  also  to 
be  under  the  control  of  the  crown,  returned  to  his  father's 
family,  and  again  became  subject  to  his  control,  and,  conse- 
quently, was  not  emancipated,  it  has  been  said,  that  this  being 
an  engagement  for  life,  constitutes  in  itself  a  complete  and  perfect 
emancipation.  It  was  an  engagement  for  life,  so  as  to  bind  the 
pauper  to  serve  for  life,  if  required;  but  the  duration  of  the  ser- 
vice depends  on  the  discretion  of  the  crown.  It  may  or  may  not 
last  for  life ;  and  in  this  case  it  was  terminated  before  the  pauper 
attained  the  age  of  21  years ;  so  that  the  parental  authority  was 
not  wholly  and  permanently  excluded.  —  Best  J.  By  the  general 
policy  of  the  law  of  England^  the  parental  authority  continues 
until  the  child  attains  the  age  of  21  years  ;  but  the  same  policy 
also  requires,  that  a  minor  shall  be  at  liberty  to  contract  an  en- 
gagement to  serve  the  state.  When  such  an  engagement  is  con- 
tracted, it  becomes  inconsistent  with  the  duty  which  he  owes  to 
the  public,  and  the  parental  authority  should  continue.  The  pa- 
rental authority,  however,  is  suspended  but  not  destroyed.  When 
the  reason  for  its  suspension  ceases,  the  parental  authority  returns. 
This  is  perfectly  consistent  with  the  opinions  of  Lord  Kenyan  C.J. 
and  Lawrence  J.,  in  Rex  v.  Roach,  and  with  the  general  rule  laid 
down  by  the  present  Lord  C.  J.,  in  Rex  v.  The  Inhabitants  of 
fVUmington.  In  this  case,  the  pauper,  before  he  attained  the  age 
of  21  yearg,  returned  to  his  father's  family,  and  again  became  sub- 
ject to  the  control  of  his  father.  He  was  not,  therefore,  emanci- 
pated at  the  time  when  the  father  acquired  his  settlement  in  the 
parish  of  T.,  and,  therefore,  the  order  of  Sessions  must  be  quashed. 
—Order  of  Sessions  quashed. 
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CHAPTER  III. 

SETTLEMENT   BY   MARRIAGE. 

L  The  Marripge  Acts. 
11.  Of  the  Marriage;  and  the  Evidence  to  prove  it. 

III.  0/the  Wife's  Settlement  in  Right  of  the  Husband. 

IV.  Of  the  Wife's  Settlement  in  her  own  Right. 
V.  Ofihe  Removal  of  the  Wife. 

1.  The  Marriage  Acts. 
26G.2.C.S3.  21G.3.C.53.  SG.4.C.75.  4G.4.  c.76.  5G.4.C.82. 

If.  O/the  Marriage  ;  and  the  Evidence  to  prove  it. 

Hm  ftctof  85.  JfEXv.  Berkestvell,  M.  T.  15 G.2.  Editor'^  MSS.— Two jus- 
■»"'rf«g«  ctn-  tices  removed  T.  P.  and  M.  his  wife  from  the  parish  ofBerkeS' 

i^^StS^******  we^  to  the  parish  of  Bollsall,  as  to  the  place  of  T.  P.'s  settlement. 
ordw  of  remo-  '^^'^  order  tlie  parish  of  BoUsall  neglected  to  appeal  against  at  the 
▼a]  stating  tbe  next  Quarter  Sessions.  Afterwards  the  overseers  of  BoUsall^  find- 
parties  to  be  ing  out  that  the  pauper  M.  was  not  the  wife  of  T.  P.  applied  to 
ktuband  and  two  justices,  who  made  an  order  to  remove  her  as  a  single  woman 
^htf  ***^*'  ^*  from  BoUsall  to  Berkeswell,  where  she  had  acquired  a  settlement 
p6alod  aininst  ^7  hiring  and  service ;  and  the  Sessions  on  appeal  entered  into  the 
at  die  nnt  See-  question  of  the  marriage,  and  confirmed  the  order.  These  orders 
lions.  being  removed  into  the  King's  Bench,  Ludford  contended,  that 

S.  C  Buir.  RS  this  woman  had  been  removed  from  Berkeswell  to  BoUsall  as  the 
Sett.  Cas.  168.  wi/e  of  P.,  the  order,  not  having  been  appealed  against,  was  con- 
clusive, and  precluded  any  subsequent  examination  into  the  fact 
of  the  marriage. — And  the  Court  were  unanimously  of  opinion 
that  these  two  last  orders  were  bad.  A  rule,  however,  was  granted 
to  show  cause  why  these  orders  should  not  be  quashed ;  and  it  was 
afterwards  made  absolute,  no  cause  being  shown. 
A  taumm  86.  Rex  v.  LuJ^ngton^  E.  T.  17  G.  2.  Burr.  S.  C.  ^^. —About 

contracted  pre-  eighteen  years  since  one  W.  H.  was  married  to  M.  H.  spinster,  at 
^"'"■.  ***  ~JL  the  city  of  B.  by  a  person  in  a  black  coat  and  a  band,  whom  the  said 
J^^J^^^^I^y  M.  H.  apprehended  to  be  a  clergyman,  but  she  was  afterwards 
was  not  per-  informed  that  he  was  a  layman :  the  matrimonial  ceremony  of  the 
Ibrmed  hj  a  church  of  England  was  duly  read  over,  and  a  ring  was  properly 
^rwst  in  holy  made  use  of;  and  the  same  was  performed  in  a  private  room  in  a 
JJ^"^;^*-  "*  dwelling-house,  and  not  in  a  church  or  chapel :  in  pursuance  of 
wn  null  and  *"^^^  marriage,  the  said  W.  H.  and  M.  cohabited  as  man  and  wife 
Toid ;  and  no  for  the  space  oi  nine  or  ten  years,  but  did  not  live  together  after- 
■etdement  can  wards :  on  or  about  the  10th  o£  June  ll^%  W.  H.  was,  during  the 
^gained  by  life-time  of  the  said  M.  regularly  married  to  the  pauper  E.  in  the 
S-itT""**"*"  P^^'^^'Church  of  S.  by  a  clergyman  in  holy  orders,  according  to 
8.  C.  1  Wils.  *^®  ^*^'^™  of  the  church  of  England,  by  virtue  of  a  licence  obtained 
74.  See  the  case  ^^  ^*  ^^^  ^^^^  purpose.  —  Lee  C.  J.  said,  that  as  to  the  person  in 
cfRoLv.  Hod-  t^e  black  coat  and  band,  &c.  it  was  only  evidence  of  the  circum- 
a9t^pati,pl98.   Stances  of  the  first  marriagei  whereas  the  Sessions  should  have 
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found  ihejact,  whether  the  marriage  was  by  a  clergyman  in  holj 
orders  or  not;  but  this  they  have  not  done.  —  The  Court  there- 
fore held  the  state  of  the  case  to  be  imperfect :  and  for  this  caute 
both  the  orders,  removing  E,  the  wife  of  fV.H,  from  S.  to  L*  were 
quashed,  (a) 

87.  Rex  V.  Watson  and Perrot,  M,  T.  170.2.  1  fFt&.41.  — The   A  rnvriage 
Court  granted  an  information  against  the  defendants,  who  were  thouEfa  pro- 
overseers  of  the  poor  of  the  parish  of  Dorton  in  the  county  of  ^^  ^  W- 
Bucks,  for  procuring  one  Vine,  a  soldier,  who  had  a  settlement  in  ^|^J^j^°^ 
the  parish  of  BrUl,  to  marry  a  poor  woman,  who  was  an  idiot,  and 
chargeable  to  the  parish  ofDorton,  by  giving  Vine  ten  pounds  and 

a  fat  hog  for  marrying  her,  whereby  she  and  her  child  became 
chargeable  to  the  parish  o^  Brill;  and  it  was -said  that  an  inform- 
ation had  been  granted  in  a  like  case  in  Hillary  Term  in  1735. 

88.  Rex  V.  Headcom,  T.  T.  19  G.  2.   Editor'*  AfSS.  — The  if  a  wan  and 
parish  of  M.  had  certificated  R.  B.  and  M.  his  wife  to  the  parish  wnmm  be  ccrti- 
of  H.;  but  it  appeared  that  72.,  previous  to  his  marriage  with  this  ficmted  m  ku^ 
woman,  whose  maiden  name  was  M.  jB.,  was  lawfully  married  to  *■"**  •"^  *i^» 
one  Af.Z..,  who  was  still  living.     The  overseers  of  A^,  at  the  time  ^rii****^  ^ 
of  granting  the  certificate,  believed  the  said  M.  B.  to  be  his  lawful  cwin^^becSa- 
wife,  not  knowing  nor  having  ever  heard  that  he  had  any  other  wife,  trovencd  by  the 
After  the  certificate  was  given,  the  lawful  wife,  M.  L.,  was  removed  oertifyiiig  pa- 
with  her  three  children  to  Af.,  as  to  the  place  of  her  husband's  set-  "•''• 
tlement.     After  this,  R.  and  M.  B.,  as  his  wife,  with  their  four  ^\p' '^*'"'* 
children,  were  removed  from  H.  to  M. — The  whole  Court  were  flj?'ii?      ' 
of  opinion  in  this  case,  that  the  parish  of  iV/.,  having  certificated  2  Sets.  Cm  891. 
M.  B.  as  the  lawful  wife  of  R.  B.,  could  not  now  controvert  the  Rex  v.  Uller-  * 
legality  of  their  marriage,  for  that  the  certificate  is  a  sort  of  an  tborpe^s  T.R. 
adjudication  that  they  are  man  and  wife.  ^^^* 

89.  Rex  V.  Preston,  M.T.   S3G.2.   Burr.  S.  C.  486.  — Two   The  nuurriiige 
justices  removed  E.  Y.  and  R.  his  wife,  and  M.  their  child,  from  of  «»»wj^»i* 
C.  to  P.  /  and  the  Sessions  on  appeal  confirmed  the  order  in  all  its   "^^^l^ 
points,  and  stated  the  following  case : — E.  Y.  being  legally  settled  ^^^^  ^  ^^ 
at  P.,  and  not  being  then  a  widower,  was,  on  the  25th  of  January  by  ti4  mar- 
1758,  without  the  consent  of  his  father,  who  was  then  living,  mar-  rUge  act;  and 
ried  by  licence  in  the  parish-church  of  T.  to  R.  D.  (who  was  set-  tberefore  a  wo- 
i\ed  in  the  said  parish  of  T.,  and  who  was  removed  to  P.  by  the  "Jdid*™*  ***'  tA 
said  order  as  the  wife  of  the  said  E.Y.),  the  said  E.  Y.  being  then  ^^  ^j^  aettle- 
an  infant  of  20  years  of  age ;  and  after  the  marriage,  the  said  R.   ment  of  tfae 
was  brought  to  bed  in  the  parish  of  C.  of  the  said  M.,  removed  by  man  with 
the  said  order. — Lord  Mansfield  took  the  distinction  between   whom  die  is  « 
acts  of  parliament  made  against  one  party  and  for  the  benefit  of  ^S^^ji 
another  who  has  an  election  either  to  take  the  benefit  of  it  or  not,    j^*  ^^^ 
and  acts  of  parliament  made  against  both  parties.     The  marriage 
act,  he  said,  was  a  statute  made  against  both,  and  the  marriage  is 
thereby  expressly  declared  absolutely  null  and  void  to  aU  intents 
and  purposes  whatsoever;  so- that  it  is  not  like  the  cases  cited,  nor 
like  the  cases  on  the  statute  of  bigamy  (b\  which  was  made  against  (6)  1  Jac  i. 
only  one  of  the  parties.     The  other  Judges  concurred  with  his  ^  ^^' 
Lordship;  and  Foster  J.  added,  that  the  act  was  made  against 
the  innocent  children  of  both  the  parties,  and  that  it  would  be 

{,^S   But  Lee^   C.  J.    thought  the     see  2  Salk.  432.  2  Str.  937.  Swinb.  74. 
point  to  be  of  great  importance,  and     2  Salk.  438.    6  Mod.    155.    Peake*% 
to  require  great  covMderalioo.     And     Cases,  339. 
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against  the  spirit  of  the  act  to  understand  it  otherwise  than  that 
the  marriage  shall  be  absolutely  void.  The  orders  were  therefore 
quashed  as  to  R.  and  M,  and  confirmed  as  to  E.  Y, 
The  Talidiky  of  90.  Rex  v.  Devereaux,  E.  T.  2G.S.  Burr.  S.  C.506.  — Two 
a  marriage  by  justices  removed  S.  M.  from  D.  to  St.  D.%  and  the  Sessions 
f*^*"*^^  confirmed  the  order  on  the  following  case:  The  pauper  was,  be- 
wrpmnSu^  ^®'®  ^^^  supposed  marriage  with  J.  A/.,  legally  settled  in  St.  D,; 
tlemeot,  by  the  ^^^  *^*  •^-  ^^  ^^^  "ow  is  legally  settled  in  Z*.,  but  was  not  in  the 
entry  in  the  parish  of  St,  Z).  at  the  time  the  order  of  removal  was  made.  It 
pariih-register  was  proved,  that  the  marriage  between  the  said  S.  and  J,  was 
2?*^"^  solemnized  on  the  7th  of  February  1758,  in  the  parish  church  of 

nunister  or  ^'  ^'^  ^y  *^^  niinister  of  the  said  parish,  by  banns  ;  and  the  entry 
some  other  per-  ^^  ^^^  ^^  marriage  in  the  register-book  of  the  said  parish  was 
■on  in  his  pre-  made  in  the  following  manner:  <*  1758,  John  Meredith  and  Su- 
stpoe,  as  ^rect-  "  sannah  Jenkins  were  married  by  banns :"  but  neither  the  minister, 
y?f^^'  ^*  the  parties,  nor  the  witnesses  signed  the  entry,  and  no  other  entry 
^     '^  of  the  said  marriage  was  ever  made.  —  Price,  in  support  of  the 

fit    ^**  ^*^'   ^^^^^9  insisted,  that  this  was  a  void  marriage ;  for  although  the 

omission  of  banns  was  originally  only  an  offence  against  ecclesias- 
tical law,  and  that  even  by  the  statute  7^8  JVill.  3.  c.  .S5.  s,  2.  the 
parson  SLTid  clerk  and  man  married  without  licence  or  banns  were 
only  liable  to  a  penalty,  yet  since  the  marriage  act  26  G.  2.  c.  33. 
«.  14.,  an  entry  of  this,  properly  signed,  is  become  so  essential  a 
circumstance,  that  without  it  the  marriage  itself  is  null  and 
void.  —  Lord  Mansfield.  It  is  not  incumbent  on  the  persons 
•  married  to  prove  that  the  banns  were  published,  nor  does  the  entry 

Si     114  directed  to  be  made  afiect  the  validity  of  the  marriage.     In  a  suit 

Seeth^'Dach-  of  jactitation  of  marriage  in  the  spiritual  court,  whilst  the  parties 
n—ftOrw^  are  alive,  they  are  put  to  prove  all  ceremonies:  but  in  all  other 
tonVlfil^y/  cases,  proof  by  witnesses  who  saw  the  marriage  is  primd  Jacie 
Scale  Trials,  sufficient;  and  whoever  would  impeach  it,  must  show  wherein  it  is 
^  *M^^H^-  *'*'^l?"'*'^'  ^"  ^^^  present  case,  the  marriage  appears  by  the  wit- 
imiYe's  edition*  ''^^ses  and  the  register  to  have  been  by  banns,  and  therefore  there 
and  Pcakes,  n!  is  no  colour  for  any  objection ;  for  the  entry  of  the  register  is  not 
P.  S32.  of  the  essence  of  the  marriage. 

CohabUaiumtm  91.  Rex  w.  Stockland,  T.  T.  2G3.  Burr.  S.  C.  508. —  Two 
man  and  wife  justices  made  an  order  for  the  removal  of  J.  M.  and  M,  his  wife 
k^^S?^!**  and  their  six  children  from  S.  to  C.  The  Sessions  quashed  the 
fumptive proof  order,  and  stated  the  following  case: — J.  M.  and  E.  M.  the 
ofmai^^fi'M  father  and  mother  of  the  first-named  pauper,  being  both  resident 
wiHeniK^tfae  ^in  C,  went  from  thence  together  about  the  year  1723,  declaring 
dtfldren  of  the  that  they  were  going  to  be  married,  and  soon  returned,  declaring 
Mt^T^  that  they  had  been  married.  From  that  time  they  cohabited  as 
then-  parents  ^^^  ^^^  ^'^*^  ^^^  ^^^  space  of  about  thirty  years,  and  until  the 
under  it.  ,  death  of  the  said  E.     The  first-named  pauper  was  born  in  the 

parish  of  C  in  the  year  1725,  and  was  there  baptized,  and  his 
baptism  registered  as  the  son  of «/.  and  E.  M.  The  said  J.  and  E. 
for  some  years  before  the  death  of  the  said  E.  removed  from  C.  to 
S.,  and,  there  acquired  a  settlement  by  renting  a  farm  of  50/.  a 
year ;  and  which  farm  the  said  J,  continued  to  rent  and  occupy. 
The  first  named  pauper,  their  son,  went  with  them  from  C.  to  5., 
where  he  married  M.,  the  second  pauper,  and  had  issue  the  other 
pauper  before  mentioned ;  and  neither  of  them  appear  to  have 
done  any  act  to  gain  a  settlement:  the  question  being,  under 
these  cirdumstances,  Whether  the  said  </.  and  £.,  the  father  and 
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mother  of  the  first  named  pauper,  were  to  be  considered  as 

husband  and  wife  at  the  time  of  his  birth  ?    The  said  J.  A/.,  the 

father,  was  called  as  a  witness  on  the  part  of  the  respondents,  to 

prove,  as  was  suggested,  that  no  marriage  had,  in  fact,  talcen  place 

between  himself  and  the  said  E.,  and  that  she  had  a  husband  then 

living.     This  testimony  was  objected  to  by  the  respondents  ;  and 

the  Court  of  Sessions  being  of  opinion  that  the  testimony  of  the 

said  «/.  A/,  was  inadmissible,  they  adjudged  that  the  said  J,  M. 

and  £.  Af*  were  suflBciently  proved  to  have  been  lawfully  married 

at  the  time  of  the  birth  of  their  said  son,  and  that  the  settlement  of 

the  paupers  was  in  the  parish  of  S,  —  Glyn  moved  to  quash  this 

order  of  Sessions,   and   to  affirm   the   original   order ;    and  his 

objection  was,  that  the  testimony  which  had  been  rejected  ought 

to  have  been  received  ;  to  prove  which,  he  cited  .S^  Peters  v.  Old 

Svoinford.  (a)  —  But  Lord  Mansfield   seemed  to  think,  that  (a)  Burr.  &  C 

t/ti'rly  years  cohabitation  as  man  and  wife  was  sufficient  proof  for  ^* 

the  justices  to  found  an  order  of  removal  upon,  (b)     A  rule,  how-   (*)  See  WnUn- 

ever,  was  made  to  show  cause ;   but  on  the  last  day  of  the  Term,  ^V''^J^* 

Glyn  gave  up  his  objection ;  and,  by   consent,    the    order  of  47Q*    '       ' 

Sessions  was  affirmed. 

92.  Bex  v.  Enborn,  H.   T.  6  G.  3.    Burr.  S.  C.55h  —  Two  The  fact  of 
justices  made  an  order  to  remove  G.  W.  and  his  wife  from  N.  to  °**"^J**'  **" 
E^  and  the   order  was  not  appealed  against :    afterwards,   the  JJ'o^r^'J^ 
parish  of  £.,  finding  that «/.  was  not  the  wife  of  G.  IV,,  two  justices  m,^  hSwjfk^ 
removed  her,  by  the  name  of  J.  M.^  single  woman,  from  JS.  to  5.  can  oalybe' 
Upon  appeal  it  was  proved,  that  the  said  «7.  was  never  married  to  controverted  on 
the  caid  G.  fF.,  and  therefore  the  Sessions  affirmed  this  order  of  •PPg'^^o  **"• 
the  justices.  —  By   the   Court  :    The  Sessions  order  must  be  °"*""*- 
quashed.     Whatever  the  hardship  may  be  in  this  particular  case, 

or  how  doubtful  soever  this  question  might  be,  if  it  were  res  Integra^ 
yet  its  being  fully  settled,  is  a  reason  for  us  not  to  depart  from  it 
now :  stare  decisis  was  always  a  good  rule,  and  never  more  so  than 
io  cases  of  settlement  of  paupers,  where  it  would  make  the  utmost 
confusion,  if  we  should  overturn  settled  determinations,  which  the 
justices  all  over  England  have  been  used  to  look  upon  as  the  rules 
of  their  conduct  in  similar  cases.  If  she  was  not  his  wife,  it  might 
have  been  controverted ;  but  as  they  have  neglected  to  appeal, 
when  they  had  a  proper  opportunity  to  show  it,  they  are  estopped 
to  say  so  now. 

93.  Rex  v.  Tarant,  M,  T.  7  G.  3.  —  The  defendant  was  over-  a  marriage, 
(eer  of  the  poor,  and  the  only  wealthy  man  in  the  parish.     He  though  pio- 
gave  three  pounds  to  a  poor  man  of  another  parish  to  marry  a  poor  cured  bj  tba  . 
woman  of  the  parish   of  which  he  was  overseer.     A  rule   was  °^*^J^^ 
granted  to  show  cause  why  an  information  should  not  go  against  ^"Lg^  ^f 
him  for  a  misdemeanor.     The  defendant  on  showing  cause  admitted  changing  the 
the  facts;   but  said,  that  the  man  and  woman  had  long  before  settlement  of 
intended  to  marry,  and  that  nothing  prevented  them  from  carrying  one  of  the  par- 
their  intention  into  execution,  but  the  want  of  a  little  money  to  ^^f**^*^  ** 
begin  house-keeping,  which  he  out  of  charity  gave  them.     The  ^S°^^' 

case  of  Rex  v.  Edwards  was  urged  in  behalf  of  defendant.  —  But   ^^'  .*^^' 
upon   three   cases  being   cited   in   point,   Rex    v.   Market- Har- 
hwvugh  (A),   Rex  V.  Saul^  and  Rex  v.  Perrot  (c),   the  Court,   (b)  1  WiU.  4i. 
expressing  some  indignation  at  the  conduct  of  the  defendant,  and   i^)  Jni€,p\s7. 
declaring  that  they  had  no  doubt  of  his  guilt  from  his  own  account) 
UDaobnously  made  the  rule  absolute. 
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The  proof  of  a 
marriage  in  fact 
is  not  necessarj 
for  the  purpose 
of  gsininga 
scctlement :  but 
proof  bj  coba- 
bitstion,  re- 
putatioa,'and 
other  drcum* 
ttancet  from 
which  a  mar- 
riage maj  be 
inferredyis 
tuflBcient, 

&  C.  Bl.  Rep. 


AnMrriagein 
ScoUandh^ 
twaen  En^ish 
sulijecU  under 
age  b  good. 


94.  Morris  y.  Miller^  E.  T.  7  G.  3.  Burr,  2059 — In  an  action 
for  criminal  conversation  with  the  plaintiflF*8  wife,  the  plaintiff's 
counsel,  in  order  to  establish  the  fact  of  marriage,  proved  that 
articles  had  been  made  between  the  plaintiff  and  his  wife,  after 
marriage,  for  settling  the  wife's  estate  with  the  privity  of  re- 
lations on  both  sides;  that  they  had  cohabitated  as  husband 
and  wife;  that  she  had  taken  his  name;  and  that  she  was 
received  everywhere  as  his  wife.  The  defendant  also  had  said,  in 
talking  of  his  gallantries,  that  he  had  committed  adultery  with 
Morrts*8  wife.  But  the  fact  was,  that  they  had  been  married  at 
Mai/  Fair  Chapel.  The  register  or  books  could  not  be  admitted 
in  evidence.  Keith,  who  married  them,  was  transported,  and  the 
clerk,  who  was  present,  was  dead.  It  was  objected,  on  the  part 
of  the  defendant,  that  this  was  not  sufficient  evidence  of  marriage ; 
and  it  was  agreed  that  a  verdict  should  be  entered  for  the  plaintiff, 
and  the  opinion  of  the  Court  of  King*s  Bench  taken  on  the  follow- 
ing question :  Whether,  to  support  an  action  of  criminal  conver- 
sation, there  must  not  be  proof  of  actual  marriage?  —  Lord 
Mansfield:  This  sort  of  evidence  may  certainly  be  received, 
as  proof  of  marriage,  in  all  cases  except  two :  the  one  is  in  a  pro- 
secution of  bigamy f  and  the  other  is  in  an  action  for  criminal  con^ 
versation.  I  do  not  at  present  remember  any  action  for  criminal 
conversation  where  an  actual  marriage  was  not  proved.  Proof  of 
actual  marriage  is  always  used,  and  understood  in  opposition  to 
proof  by  cohabitation,  reputation,  and  other  circumstances  from 
which  marriage  may  be  inferred.  The  Court,  however,  took  time 
to  consider  of  this  case,  and  on  the  ensuing  day  Lord  Mansfield 
said :  We  are  all  clearly  of  opinion,  that  in  an  action  for  criminal 
conversation  there  must  be  evidence  of  a  marriage  in  fact ;  for 
acknowledgment,  cohabitation,  and  reputation  are  not  sufficient  to 
support  this  action :  but  we  do  not  at  present  define  what  may  or 
may  not  be  evidence  of  a  marriage  in  fact,  (a)  This  is  a  sort  of 
criminal  action :  there  is  no  other  way  of  punishing  this  crime  at 
common  law.  It  shall  not  depend  upon  the  mere  reputation  of  a 
a  marriage  which  arises  from  the  conduct  or  declaration  of  the 
plaintiff  himself.  In  prosecution  for  bigamy,  a  marriage  in  fact 
must  be  proved.  No  inconvenience  can  happen  by  this  deter- 
mination ;  but  inconvenience  might  arise  from  a  contrary  deter- 
mination, which  might  render  persons  liable  to  actions  founded 
upon  evidence  made  by  the  persons  themselves  who  should  bring 
the  action.  —  Judgment  of  nonsuit  was  entered. 

95.  Crompton  v.  Bearcrofi,  before  the  Delegates,  M,  T.  8  G.  3. 
Butter,  N.  A  113. — The  appellant  and  respondent,  both  English 
subjects;  and  the  appellant  being  under  age,  ran  away  without  the 
consent  of  her  guardian,  and  they  were  married  in  Scotland;  and 
on  a  suit  brought  in  the  spiritual  court  to  annul  the  marriage,  it 
was  holden  that  the  marriage  was  good. 


(a)  In  this  case,  1  Bl.  Rep.  632. 
LfOrd  Mantpdd  is  reported  to  have 
said,  "  Perhaps  there  need  not  be  strict 
•*  proof  from  the  register  or  by  a  jterson 
**  present  i  but  strong  evidence  must  be 
**  had  of  the  fact ;  as  by  a  person  pre- 
«  sent  at  the  wedding  dinner,  if  the 
'^  register  be  burnt,  and  the  parson  and 


'<  clerk  are  dead.**  And  he  mentioned 
a  case  on  the  Norfolk  drcuit,  where,  on 
an  indictment  for  bigamy,  Dcnmson 
J.  ruled,  that  although  a  lawful  canon* 
ical  marriage  need  not  he  proved,  yet  a 
marriage  in  fact,  whether  regular  or  not, 
must  be  shown. 
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96.  Henley  v.  Cheshamt  T.  T.  6  G.  3. — A.  with  her  children   Oothertmond 
was  removed  from  H.  to  C,  as  the  widow  of/?.     UpoD  appeal,  a  oTm  woman  to 
woman  was  produced  to  prove  that  she  was  married  to  B.  long  be-  her  supposed 
fore  the  supposed  marriage  between  him  and  A.f  but  because  she  *'|"**'*"***!t*f  ^ 
could  not  produce  a  certificaie  or  register  of  her  marriage  (it  being,  {^Sity  *of  mlrl 
in  truth,  a  Fleet  marriage)^  the  Sessions  refused  to  admit  her  evi-  rbgt  may  be  * 
dence. —  By  the  Court  :   The  Sessions  have  done  wrong;  for  proved  by  tbt 
the  woman  was  clearly  an  admissible  witness,  though  she  could  maa  faimtelf,  or 
not  have  been  so  in  any  case  where  her  husband  was  a  party ;  be-  ^^*  •*"'  '^^^ 
cause  the  husband  and  wife  are  in  law  one  person  (a) ;  but  here  (^)  1^  9*  CU~ 
the  husband  himself,  if  he  had  been  alive,  fpight  have  been  a  wit-  V^'^^'  ^ 
ness ;  and  wherever  the  husband  may  be  a  witness,  the  wife  may. —  Dinwoody** 
Lord  Mansfield  remembered  a  case  of  a  Fleet  marriage^  where  4  t.  R.  678. 

a  woman  was  admitted  as  a  witness  to  prove  the  legitimacy  of  her   Bentleycw 
own  child,  in  ejectment,  and,  upon  her  evidence,  the  defendant  Cook,  9  T.  R. 
had  a  verdict.     In  this  case  the  Court  sent  the  order  back  to  *^^  ^^ 
he  re-stated  by  the  justices,  as  the  woman  ought  to  have  been 
examined,  and  they  were  the  proper  judges  of  the  credibility. 

97.  Rex  V.  Edmonton,  E.  T.  24  G.  3.   Editor'*  MSS.  —  The  A  female  kw 
pauper  was  removed  by  the  name  of  S.  P.  from  Enfield  to  Ed'  ford  under  age, 
monton,  as  to  her  marriage  settlement.     The  Sessions  confirmed  '"*"'**' .^ij" 
the  order,  and  stated,  that  the  settlement  of  S.  P.,  at  the  time  of  ^n^^Sbcr 
her  marriage  with  W.  P.,  was  at  Enfield,  and  the  settlement  of  puudve  fiuher, 
W,P.9  at  the  time  of  the  removal,  at  Edmonton;  that  IV.  P.,  on  gaintajeni^ 
the  2ist  day  of  August  1763,  was  baptized  in  the  church  of  SpitaU  mmi  by  Tirtue 
fdds,  as  the  son  of  W.P,  and  S.,  and  so  registered ;  that  S.,  his  of  »"ch  mar- 

inother,  was  buried  at  Edmonton  on  the  7th  o^  July  1764,  in  the  T^f  1 ,, 

name  of  S.  P.;  that  W.  P.  junior,  and  the  said  6\,  then  S.  E.,   s.C.Caid.  435. 

were,  on  the  14th  September  1783,  married  by  licence  at  Enfield; 

and  that,  on  account  of  their  being  both  minors,  such  licence  was 

obtained  by  the  consent  of  IV.  P.,  called  in  the  licence  the  natural 

and  lawful  father  of  the  said  W.  P.,  and  o^  James  Ellis,  the  natural 

and  lawful  father  of  the  pauper  Susannah  ;  that  W.  P.  the  father 

did,  at  the  time  of  giving  such  consent  for  obtaining  the  licence, 

make  the  usual  affidavit  before  the  proper  ecclesiastical  officer, 

that  he  was  the  natural  and  lawful  father  of  W.  P.  the  younger. 

And  the  said  IV.  P.  gave  evidence  in  the  Court,  (viz.  at  the  Ses-^ 

Eions,)  that  JV.  P.  the  younger  was  his  son,  but  that  he  was  never 

married  to  Sarah  the  mother  of  the  said  W.P.  junior.  — Willes  J. 

This  is  a  very  unfavourable  case.     I  will  consider  it  first  on  thQ 

facts,  and  secondly  on  the  construction  of  the  marriage  act,     The 

evidence  for  the  marriage  of  the  father  and  mother  was  the  affidavit 


(&)  Sir  Waiiam  ScoU,  in  deciding 
the  case  of  Homer  v.  Liddiard,  in  the 
EcrJesiasdcal  court,  in  May  1799,  where 
the  question  was.  Whether  the  marriage 
of  an  Slegittmate  child,  by  licence, 
vitb  the  consent  of  her  mother,  afUt 
the  death  of  her  putative  father,  who 
had  not  appointed  any  guardian  to  the 
child,  was  valid  or  void  within  the 
marriage  act?  construed  the  words, 
^  the  consent  of  the  father,**  or  on  his 
death,  of  *«the  guardian,**  or  if  no 
guardian,  '<of  the  oMMher,"  to  mean 
legal  parental  and  testanumtary  guar- 


dian ;  and  held  the  marriage  void^  be- 
cause no  consent  had  been  given  by  a 
guardian  appointed  by  the  Court  of 
Chancery,  as  was  done  in  the  case  of 
Harford  t>.  Morris,  and  by  Ward  r. 
St.  Paul,  2  Brown,  583.  ;  or  when  a  fa- 
ther by  his  will  names  guardians  for  his 
natural  child,  the  Court  of  Chancery 
will  appoint  them  guardians  without 
any  reference  to  the  master.  —  See  also 
Mr.  Nolan's  observation  on  this  sub- 
ject, 1  Nolan's  Poor  Laws,  4  £d.  S99, 
SOO^  and  Rex  v.  Hodneit,  ^*  pi.  98. 
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of  the  father,  and  the  entry  of  the  baptism,  and  of  the  mother's 
burial :  then  the  father  is  allowed  to  contradict  all  this,  and  swear 
that  he  never  was  married.  As  a  Judge  at  nisi  priuSf  I  should 
have  thouglit  the  evidence  for  the  marriage  preponderated,  and  I 
doubt  whether  the  father  be  not  indictable  for  perjury.  I  think 
the  Sessions  have  come  to  a  determination  on  the  fact  of  the  mar- 
riage, for  they  have  con6rmed  the  order  ;  and  that  is  a  foundation 
for  this  Court  to  decide  upon,  without  sending  the  case  back.  As 
to  the  construction  of  the  marriage  act,  it  ought  in  this  case  to  be 
liberal.  We  are  warrtnted  in  considering  a  putative  father  as 
(a)  S  Str.  lUS.  within  it,  by  the  case  ^  Rex  v.  Cornforth  (a),  where  the  expression 

in  the  statute  of  Philip  Sf  Mary  is  similar  to  that  in  the  marriage 
act :  that  too  was  a  criminal  proceeding.  The  object  of  the  mar- 
riage act  was  to  prevent  clandestine  marriages  of  minors,  without 
the  consent  of  those  who  have  authority  over  them.  That  purpose 
IS  better  answered  by  the  consent  of  a  putative'  father  than  of  a 
guardian  in  Chancery.  —  Ashhurst  J.  As  to  the  facts  I  shall 
say  nothing,  but  I  am  against  sending  the  case  back,  because 
{h)  s  Str.  1162.   I  have  no  doubt  as  to  the  law.     The  case  of  Rex  v.  Cornforth  (6)  is 

stronger  than  the  present,  and  authorizes  us  in  putting  the  con- 
struction I  wish,  as  by  that  construction  the  purpose  of  the  act  is 
satisfied. —  Buller  J.  '  There  is  no  doubt  but  the  Sessions  have 
returned  evidence  instead  o£  foots;  but  if  no  conclusion  they  could 
have  drawn  from  that  evidence  would' vary  the  law  upon  this  case, 
it  is  not  necessary  to  send  it  back.     They  have,  however,  stated 
enough  to  show  what  they  did  conclude,  viz.  that  there  was  no 
marriage  between  the  father  and  mother.    As  to  the  father's  affi- 
davit, it  was  made  from  a  mistake  of  the  law,  and  therefore  no 
perjury.     There  is  nothing  in  the  objection  to  the  father's  tes- 
timony.    The  fact  then  is,  that  the  son,  being  a  bastardy  was  mar- 
ried by  licence^  while  he  was  under  age,  with  the  consent  of  his  j9u- 
taiivefother.    It  is  not  necessary  to  give  a  decisive  opinion  on  the 
construction  of  the  marriage  act ;  for  either  this  case  is  within  the 
act,  or  it  is  not.     If  within  it,  there  is  nobody  to  consent  but  the 
putative  father,  and  nobody  else  can  be  meant.     If,  by  a  more 
strict  construction,  the  act  is  held  only  to  extend  to  cases  where 
there  is  a  lawful  father,  then  this  case  is  not  within  it,  and  no  con- 
sent was  necessary.     The  case  of  Rex  y.  Cornforth  is  a  strong 
authority!  and  the  form  in  which  it  came  on  does  not  weaken  it. 
It  was  a  determination  on  the  construction  of  a  statute,  and  there- 
fore it  made  no  difference  whether  it  was  a  civil  or  a  criminal  case. 
—  The  order  was  confirmed. 
A  marriage  be-       9S.  Rex  v.  Hodnett,  H.  T.  26  G.  3.  1  T.  R.  96.  —  M.  Af.,  an 
tween  two  in-     illegitimate  child,  was  born  in  the  parish  of  //.     On  the  10th  of 
j^n/«.  celebnted  January    1782,    she,  being   then    under   21    years  of  age,   was 
procured*/!!.        married  to  R.  T.y  who  was  born  in  the  parish  of  S.,  and  who 
enice,  and  with.  ^^^    ^'^^     ^^^^^    under    21     years    of    age,     and     illegitimate, 
out  the  consent  Rs  appeared  by  the  several   registers  of  her   baptism,  and   the 
of  either  parents  evidence  of  the  mother  of  the  said  M,  Af.     The  putative  father 

^•fb^'S""''"  ^^^'  ^'  ^*^^  '"  ^^^^'  ®"^  '^**  mother  died  in  1764.  The  putetive 
86  G  2  e  ss  ^^^^^^  ®^  ^'  ^'  ^*^^  several  years  previous  to  her  marriage  ;  and 
although  both  ^^^  mother  in  the  year  1772  married  R.  L.y  who,  as  well  as  his 
tlio  parties  are  ^fe>  '8  Still  living.  Neither  R,  T.  the  husband,  nor  Af.  Af.  the 
i'Uiftitmate ;  wife,  had  ever  any  guardian  or  guardians  appointed  for  either  of 
Mod  aoaeuh'     tbem,  noT  WBB  Bay  consent  given  to  their  marriage  by  any  person 
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act/ng  ID  that  character,  or  by  the  parent  or  parents  on  either  ment  can  be 
fide.  No  witnesses  appeared  on  procuring  the  licence  from  the  gained  under  it. 
surrogate,  deposing  to  the  consent  of  the  parents  or  guardian  on 
either  side  having  been  obtained,  or  that  the  parties  to  be  married 
were  of  the  age  of  consent ;  but  the  person  who  applied  for  a 
licence,  being  the  said  72.  T.,  swore  that  the  parties  were  both 
of  age.  —  The  question  for  the  opinion  of  the  Court  turns  on  the 
validity  of  this  marriage.  —  Lord  Mansfield  C.  J.  Before 
this  act  of  parliament  passed,  by  the  laws  then  in  being,  if  a  man 
and  woman  made  a  contract  in  private  per  verba  de  pratettti,  and- 
kept  it  a  secret,  and  afterwards  there  was  a  puolic  marriage - 
solemnized  by  either  of  them»  and  issue  born  of  that  marriage^' 
nevertheless  the  private  contract  took  place  of  the  subsequent 
marriage,  because  the  canon  law  compelled  a  strict  observance 
of  these  contracts,  and  decreed  them  to  be  solemnized  in  the 
face  of  the  church.  Therefore  clandestine  marriages  were  so  far 
to  be  sure  practicable,  but  they  were  contrary  to  law.  The  law  of 
England  executed  by  the  ecclesiastical  courts  prohibited  it,  and 
made  it  unlawful  to  marry  any  person  in  private  ;  so  that  no  cler- 
gyman of  reputation  dared  to  marry  any  persons  without  either 
Ucence  or  banns.  If  they  married  with  licence,  there  was  an  oath 
that  the  parties  were  of  age,  or,  if  under  age,  that  they  had  the 
consent  of  parents  or  guardians.  If  by  banns,  it  was  no  objection 
(0  the  marriage  that  the  parties  were  under  age.  All  other 
marriages  were  illegal,  but  not  being  vacated,  they  still  went  on. 
Therefore  this  act  was  passed  in  order  to  prevent  these  illegal 
practices,  which  were  become  so  very  enormous,  that  places  were 
set  apart  m  the  Fleet  and  other  prisons  for  the  purpose  of  cele- 
brating clandestine  marriages.  The  Court  of  Chancery,  on  the 
ground  of  its  illegality,  made  it  a  contempt  of  the  Court  to  marry 
one  of  its  wards  in  this  manner.  They  committed  the  offenders 
to  prison  ;  but  that  mode  of  punishment  was  found  ridiculous  and 
indfectual.  Then  this  act  was  introduced  to  remedy  the  mischief, 
and,  in  fact,  only  made  that  less  practicable  which  was  before 
illegal.  So  that  I  cannot  go  into  arguments  on  the  impolicy  of 
the  law ;  and  if  I  could,  it  would  be  sufficient  to  say,  that  several 
Bitempts  hstre  been  made  to  repeal  this  law  in  parliament,  all  of 
which  have  proved  ineifectual.  Then  the  question  is.  What  is 
the  law  ?  The  meaning  of  the  act  is,  that  where  there  is  the 
consent  of  a  father  or  guardian  lawfully  appointed,  or  of  a  mother, 
or  guardian  appointed  by  the  Court  of  Chancery,  the  marriage 
shall  be  valid ;  but  here  there  was  no  consent  by  any  one ;  con- 
sequently, in  my  opinion,  it  is  void  by  the  marriage  act.  There 
is  no  reason  to  except  illegitimate  children,  for  they  are  within  the 
miiichiefs  intended  to  be  remedied  by  the  act.  The  rest  of  the 
Court  concurred,  and  the  order  removing  the  paupers  from  <S.  to 
//.  was  confirmed. 

99.  Res  V.  Brampton,  M.  T.  49  G.  3.  10  East,  282.  —  Evidence  Evidence  of 
tliat  British  subjects  in  a  foreign  country  being  desirous  of  in-  marriage, 
termarrying,  went  to  a  chapel  for  that  purpose  where  a  service  in 
the  language  of  the  country  was  read  by  a  person  habited  like  a 
priest,  and  interpreted  into  English  by  the  officiating  clerk, 
which  service  the  parties  understood  to  be  the  marriage  service  of 
the  church  of  England,  and  they  received  a  certificate  of  the 
niarnagey  which  was  afterwards  loat,  is  suScieot  w&ereon  to  ground 
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Apenonwfaoie 
baplitiiud  aod 
surname  was 
A,  L.  was  mar- 
ried by  banns  by 
the  name  of  G. 
S»%  having  been 
known  in  the 
parish  where  he 
resided,  and 
was  married  by 
that  name  only 
from  bis  first 
coming  into  the 
Ikarish  till  his 
marriage  which 
was  about  three 
years :   Held, 
that  the  mar- 
riage was  valid, 
and  tliereforc 
the  wife  and 
children  enti- 
tled to  the  hus- 
band's settle- 
ment 


a  presumption  (nothing  appearing  to  the  contrary)  tbat  the 
marriage  was  duly  celebrated  according  to  the  law  of  that- 
country,  particularly  after  eleven  years  cohabitation  as  man  and 
wife  till  the  period  of  her  husband's  death.  ->  And  such  BrUuh- 
subjects  being  attached  at  the  time  to  the  British  army  on  service 
in  such  foreign  country,  and  having  military  possession  of  the 
place,  it  seems  that  such  marriage  solemnised  by  a  priest  in  holy 
orders  (of  which  this  would  be  reasonable  evidence),  would  be  at 
good  marriage  by  the  law  of  England  as  a  marriage  con- 
tract, per  verba  de  prasenti  before  the  marriage  act ;  marriagea 
beyond  sea  being  excepted  by  that  act.  And  it  would  make  no 
difference  if  solemnized  by  a  Roman  Catholic  priest. 

100.  Rexv.  Billingshurst,  M.  T.  55  G.  3.  S  M.Sf  S.  250.  —  The 
Quarter  Sessions  upon  appeal  confirmed  an  order  of  removal  of. 
G.  S.9  his  wife  and  children,  from  the  parish  of  S.  to  B.^  subjqcd: 
&c.-— The  pauper,  whose  baptismal  and  surname  is  A*  I^ 
and  whose  legal  settlement  is  in  J?.,  was  married  to  his  present; 
wife  in  the  parish  of  Z.,  by  banns,  about  four  years  ago,  by  the 
name  of  G.  S*  Previously  to  his  marriage  he  had  resided  about 
three  years  at  L,,  during  which  time  and  from  his  first  coming  into 
that  parish,  and  during  all  the  time  he  remained  there,  a^d 
afterwards  until  and  at  the  time  of  his  removal,  he  was  known  by- 
the  name  of  G.  S.  only.  The  wife  and  children  have  no  settlenien^ 
in  B,f  unless,  they  have  acquired  one  by  the  marriage, -:- Lord. 
Ellenborough  C.  J.  All  that  the  law  requires  on  this  subject 
isy  that  marriages  shall  be  solemnized  either  by  licence  or  pub- 
lication of  banns,  otherwise  the  stat.  26  G.  2.  c.  33.  §  8  declares, 
that  they  shall  be  void.  The  statute  does  not  specify  what  shall 
be  necessary  to  be  observed  in  the  publication  of  banns,  or  that 
the  banns  shall  be  published  in  the  true  names,  but  certainly  it 
must  be  understood  as  tlie  clear  intention  of  the  legislature  that 
the  banns  shall  be  published  in  the  true  names,  because  it  requires 
that  notice  in  writing  shall  be  delivered  to  the  minister  of  the  true 
christian  and  surnames  of  the  parties  seven  days  before  the  public- 
ation, and  unless  such  notice  be  given  he  is  not  obliged  to  publish 
the  banns.  The  question  then  is,  Has  there  been  in  this  case  that 
which  is  required,  a  due  notification  by  the  minister  on  a  Sundgj^  in 
time  of  divine  service,  of  one  of  the  persons  intending  to  contract 
marriage  ?  Now  it  appears  that  such  notification  has  been  made  by 
the  name  of  G.  S.,  by  which  name  alone  the  party  was  known  in  the 
place  where  he  resided,  and  which  he  had  borne  for  three  years 
prior  to  the  celebration  of  the  marriage  in  that  place,  and  that  hq 
was  not  known  there  by  any  other  name.  It  would  lead  to 
perilous  consequences  if,  in  every  case,  an  inquiry  were  to  b^ 
instituted  at  the  hazard  of  endangering  the  marriage  of  a  womai^ 
who  had  every  reason  to  think  'She  was  acquiring  a  legitimate 
husband,  whether  the  name  by  which  the  husband  was  notified  in 
the  banns  were  strictly  his  baptismal  name,  or  whether  s^  the 
period  of  his  baptism  he  may  not  have  received  some  other  namQ^ 
What  the  consequences  might  be  of  encouraging  such  inquiries, 
as  to  the  avoiding  of  marriages  and  bastardising  the  issue  oi  theni, 
it  is  not  very  difficult  to  imagine.  The  object  of  the  statute  in  the 
publication  of  banns  was  to  secure  notoriety,  to  apprize  all  persons 
of  the  intention  of  the  parties  to  contract  marriage,  and  how  <ap 
th0  object  be  better  attained  than  by  a  publication  in  the  name  by 
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wiiich  the  party  is  known  ?  If  the  publication  there  had  been  in 
the  name  of  A.  L»  it  would  not  of  itself  have  drawn  any  attention 
10  the  party,  because  he  was  unknown  by  that  name,  and  its  being 
coupled  with  the  name  of  the  woman,  who  probably  was  known, 
would,  perhaps,  have  led  those  who  knew  her  and  knew  that  she 
was  about  to  be  married  to  a  person  of  another  name,  to  suppose 
either  that  these  were  not  the  same  parties,  or  that  there  was  some 
mistake.  Therefore  the  publication  in  the  real  name,  instead  of 
bein^  notice  to  all  persons,  would  have  operated  as  a  deception, 
and  it  is  strictly  correct  to  say  that  the  original  name,  in  this  case, 
woold  not  have  been  the  true  name  within  the  meaning  of  the 
statute.  On  these  grounds  I  think  that  the  act  only  meant  to 
reqiure  that  the  parties  should  be  published  by  their  known  and 
acknowledged  names,  and  to  hold  a  different  construction  would 
make  a  marriage  by  banns  a  snare,  and  in  many  instances,  a  ruin 
upon  innocent  parties.  The  Court,  therefore,  cannot  lend  itself  to 
a  construction  which  would  be  pregnant  with  such  consequences. 
—  Le  fiLAMC  J.  This  question  comes  before  the  Court  under 
drcumstances  which  strip  it  of  any  thing  like  fraud.  The  pauper, 
who  was  known  in  the  parish  by  the  name  of  G.  S.  only,  is  notified 
to  the  minister  by  that  name,  and  the  banns  are  regularly  published 
in  that  name  in  the  parish  church.  And  the  objection  is  that  the 
Dirriage  ia  null  and  void  because  the  name  of  G.  is  not  the  true 
mune  by  which  he  was  baptized,  and  because  Smith  is  not  his  true 
tnmame,  wherefore  it  is  argued  that  this  was  a  marriage  without 
pnblicatioD  of  banns.  It  is  material  to  look  to  the  marriage  act  in 
order  to  see  in  what  way  it  directs  the  banns  to  be  published. 
The  only  clause  which  directs  the  true  character  and  surnames  to 
be  used,  ia  the  second,  and  that  has  reference  to  the  notice  to  be 

SVen  to  the  minister,  it  requires  that  a  notice  in  writing  shall  be 
^liyered  of  the  true  christian  and  surnames  of  the  persons  to  be 
married.  A  subsequent  clause  ($8.)  forbids  any  person  to 
solemnise  marriage  Mrithout  publication  of  banns  unless  by  licence 
under  the  pain  of  being  adjudged  guilty  of  felony,  and  provides 
for  the  punishment  of  persons  who  shall  so  do,  and  then  it  con- 
dudeSy  *'that  all  marriages  solemnized  without  publication  of 
''  baons  or  licence  shall  be  null  and  void  to  all  intents  and  purposes." 
To  be  sure  the  argument  here  must  necessarily  be,  that  a  marrii^ 
by  banns  which  are  published  not  in  the  true  christian  and  sur- 
names of  the  parties  is  a  marriage  without  publication  of  banns. 
But  I  cannot  accede  to. that  argument,  recollecting  what  was  the 
object  of  this  provision  in  the  marriaee  act.  The  object  of  it  was 
to  insure  notoriety  to  the  transaction,  and  I  think  the  Court, 
recoUectitig  that,  cannot  say  that  a  marriage  by  banns  published 
in  the  names  by  which  alone  the  party  was  known,  is  a  marriage 
without  publication  of  banns.  The  argument  is,  that  a  marriage  by 
piU>lication  of  banns  means  by  publication  of  banns  in  the  real  names 
of  the  parties  only,  but  the  statute  has  said  no  such  thing.  If  the 
banns  be  published  in  the  names  of  the  party  by  which  alone  he  is 
known,  and  there  is  no  fraud,  whether  that  be  the  true  christian  or 
turname  of  the  party  or  not,  I  think  the  marriage  is  good  within 
the  meaning  of  the  statute.  Therefore  I  am  of  opinion,  that  upon 
the  present  occasion,  every  thing  was  done  that  was  sufficient  to 
give  that  notification  of  the  marriage,  which  it  was  the  object  of 
the  marriage  act  to  insure.— Pfa  Cvriau  :  Order  of  Sessions  con- 
firmed. 
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A  marriage  by 
licence  not  in 
the  man's  real 
name,  but  in 
the  name  which 
he  hadaMumed 
because  he  had 
deserted,  he  b^ 
ing  known  by  , 
th^  name  only 
in  the  place 
where  he  lodged 
and  was  mar- 
ried, and  where 
hehad 


heldaTalid 
marriage. 


The  husband's 
■eltlement,  if 
known,  is,  by 
the  marriage, 
communicated 
to  the  wife. 
8.  C.  Sett,  and 
Rem.  66m 
1  Scss.  Cas.  8S. 


101.  RexY.  Burton-upon-Trent,  H.  T.55  G.S.S  M.  Sf  S.6S7.— 
Upon  an  appeal  against  an  order  for  the  removal  of  Elias  Price 
from  G.  to  B.,  the  Sessions  confirmed  the  order^  subject,  5rc. 
The  pauper's  father  who  was  settled  at  Desfordf  and  whose  real 
name  was  Joseph  Pricey  was  married  at  Leicester  by  licence,  by 
the  name  of  Joseph  GreWf  having  changed  his  name  to  Grew 
because  he  had  deserted  from  the  army,  and  he  was  known  b^ 
that  name  only  at  Leicester^  where  he  lodged  at  the  time  of  his 
marriage,  and  where  he  had  resided  sixteen  weeks.  He  never 
passed  by  any  name  but  Price  in  his  father's  family,  and  in  the 
place  where  they  resided.  His  wife  did  not  know  his  real  name 
till  a  fortnight  after  the  marriage,  when  he  told  it  her.  The 
pauper  was  the  issue  of  this  marriage,  and  was  born  at  B.y  and 
after  his  birth  his  parents  were  married  by  th^  true  name.  The 
Sessions  considered  the  first  marriage  as  invalid,  and  therefore 
that  the  pauper  was  not  entitled  to  his  father's- settlement.  —  Lord 
Ellbnborouoh  C.  J.  There  is  not  any  occasion  to  trouble  the 
other  side.  If  this  name  had  been  assumed  for  the  purpose  of  fraud, 
m  order  to  enable  the  party  to  contract  marriage,  and  to  conceal 
4iimself  from  the  party  to  whom  he  was  about  to  be  married,  that 
would  have  been  a  fraud  on  the  marriage  act  and  the  rights  of 
marriage,  and  the  Court  would  not  have  given  effect  to  any  such 
corrupt  purpose.  But  where  a  name  has  been  previously  assumed, 
so  as  to  have  become  the  name  which  the  party  has  acquired  by 
reputation,  that  is,  within  the  meaning  of  the  marriage  act*  toe 
party's  true  name.  The  same  law  has  been  recognized  in  the  case 
of  negotiable  instruments,  where  if  a  party  sign  an  instrument  in  a 
name  assumed  by  him  for  other  purposes  a  considerable  time 
before,  such  signature  will  not  amount  to  a  forgery  ;  but  otherwise, 
if  he  assume  a  name  by  which  he  had  never  been  known  before 
for  the  purpose  of  fraud.(a)  Now  here  the  party  assumed  the  name 
for  the  purpose  of  concealment,  and  not  of  fraud  upon  the 
marriage,  and  he  was  known  by  that  name  alone  for  sixteen  ireekt 
in  the  place  where  he  was  married.  It  seems  to  me,  therefore,  that 
he  had  acquired  the  name,  and  that  to  have  had  a  licence  in  any 
other  name  would  have  been  a  fraud  on  the  marriage  act  —  Ls 
Blanc  J.  The  name  was  assumed  by  the  father  for  the  purpose 
of  concealing  himself  as  a  deserter  from  His  Majesty's  service,  and 
not  with  a  view  to  impose  upon  the  woman  whom  he  married.  — 
Bayley  J.  The  Sessions  may  always  draw  the  line  whether  the 
name  was  assumed  for  a  fraudulent  purpose,  as  it  regards  the 
marriage  or  not.  —  Orders  quashed. 

III.  Of  the  Wife's  Settlement  in^  Right  of  the  Husband. 

102.  Appotens  v.  Dunstoell,  E.T.  11  W.S.  MSS.—  A  single 
woman,  being  legally  settled  in  the  parish  of  D.,  came  into  the 
parish  of  ^4.,  and  there  married  a  strolling  player,  who  upon  his 
death-bed  declared,  that  he  was  bom  in  the  parish  of  W.  The 
woman  was  removed,  by  an  order  of  two  justices,  from  A.  to  D., 
the  place  of  her  maiden  settlement. — Fortbscue  objected  to  this 
order,  that  the  woman's  settlement  was  in  the  place  where  her 
husband  was  born.  —  The  Court:  Although  the  husband  may 
be  settled  in  the  parish  of  fF.,  yet  the  wife  cannot  be  said  to  be 
(m)  Rez  ».  Sh^iherd,  S  East's  P.  C.  967.     Aidde's  case,  ib,  96S. 
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last  legaUy  settled  tliere»  according  to  the  statute  13  &  H  Car.  2. 

c.  J2.  for  she  never  was  at  that  place  (a),  and  therefore  could  not  (a)  ButieetlM 

lire  with  him  forty  days  irremovable  as  part  of  his  family:  so  if  following  cmci. 

a  man  have  an  estate  in  a  parish,  and  do  not  live  there,  he  cannot 

be  sent  there ;  but  if  he  ever  lived  there  forty  days,  he  will  be 

settled  there. 

lOS.  Si.  Giles  v.  EversU^,  H.T.  10 G.  I.  2  Sess.  Cas.llS.—  Awidowshdl 
9V.  C  was  born  in  the  parish  of  St,  G^  and  was  bound  apprentice  be  tent  to  her 
for  seven  years  in  £.,  where  he  served  two  vears ;  but  his  master  huibMjd**  last 
fiuling  in  his  circumstances,  he  removed  back  to  St.  G.»  where  he  [houLh^^ 
■MUTied,  had  three  children,  and  died.     The  wife  and  the  three  nemwasattlM 
children  were  removed,  b^  an  order  of  two  justices,  from  St.  G«»  place  io  his  lUb- 
to  £.  —  Reeve:  The  wife  cannot  take  the  benefit  of  her  hus-  time,  if  she  has 
band's  right  of  settlement  after  his  death,  as  she  had  not  taken  '^  ^l^ffJL 
any  advantage  of  it  in  his  lifetime,  but  had  waived  it,  and  fixed  in  j^^lf*™*"^ 
another  place.—  Etrb  and  Fortescub  Js.  The  wife  and  children  s.  C.  i  Ld. 
rousC  be  sent  to  the  last  legal  settlement  of  the  husband  and  father ;  Ray.  iss^ 
for  hi*  settlement  is  their  settlement,  and  birth  makes  no  settle-  i  Str.  58a 
■lent  bat  in  the  case  of  a  bastard,  who  is  not  considered  as  the  ^  ^^  ^^^ 
child  of  any 9  and  is  therefore  a  vagrant,  and  can  gain  no  settlement  ^^  ^^^ 
but  by  birth.  —  The  order  was  confirmed. 

IQK  Bex  V.  Aytkorp  Hooding,  M.  T.  30  G.  2.  Burr.  S.  C.  412.   A  wife  cannot 
—  JK  G»  the  pauper's  husband  was  legally  settled  at  W.  A.,  from  8^  *  "^^®- 
which  piaGe  he  went  away,  and  deserted  his  wife  and  children.  ^^A^^^^Snct^ 
Ibe  irife  left  fV.  B.,  and  went,  with  her  children,  and  lived  forty  *^^  ^^  h„^ 
dsya,  without  her  husband,  in  a  copyhold  tenement  of  her  hus-  band  during  Uie 
bind*s  own  at  A,  B.    Legal  notice  to  depart  from  this  tenement  coverture, 
was  given  to  her  within  the  forty  days  by  the  parish-officers  of 
A»  Bm  f  which  she  not  doing,  two  justices  removed  her  from 
thence  to  the  parish  of  fr.  jR.,  as  a  person  likely  to  become 
chargeable. —The  Court  were  unanimously  of  opinion,  that 
ikhough  the  wife  could  not  gain  a  settlement  for  her  husband  by 
residing  forty  days  upon  his  own  estate,  yet  that  she  was  irre- 
nowdble  from  the  property  of  her  husband  upon  being  only  likely 
to  become  chargeable :  for  she  had  a  natural,  or  at  least  a  matri- 
monial, right  to  go  to  her  husband's  estate;  and  as  there  does  not 
appear  to  he  any  dissent  of  her  husband,  it  shall  be  prestuned 
that  he  consented. 

IV.  Of  the  Wife's  Settlement  in  her  oton  Right. 

105-  Bex  V.  WUsborough  Green,  M.  T.  12  Ann.  Foley,  249.—  The  wife't  let- 
The  order  of  two  justices  recited,  that  **  whereas  complaint  has  element  in  her 
"  been  made  unto  us,  by  the  churchwardens  and  overseers  of  the  ertinguirfied">y 
«'  parish  of  Z>.»  that  A.,  the  wife  of  A.  P.,  with  H.  her  son,  her  marrying  a 
"  aged  three  years,  is  come  into  the  said  parish  of  £>.«  and  is  Scotchman,  who 
**  likely  to  become  chargeable   to  the   said  parish  of  D. ;  and  bad  no  settle 
M  th^  the  said  A.  P.    is  a   Scotchman,  not  having  any    legal  J"^^  *«  J^^K" 
<<  settlement    in  Great  Britain;    which   complaint  we    do    ad-  ,Jl^i^tol^" 
^  judffe   to  be  true ;  and  we  do  adjudge  the  said  A.,  with  her  a„a  ber  chil- 
^  said  crhild,  to  be  likely  to  be  chargeable  to  the  said  parish  of  dren. 
**  Dm ;  and  we  do  also  adjudge  the  place  of  their  last  legal  settle- 
**  ment  to  be  at  fT.  G.  ;  and  therefore  order,  that  they  remove  her 
'*  and  her  child  thitheri  as  being  i4.*s  settlement  before  her  mar- 
''  riage.'*— An  exception  was  Uken  to  this  order,  that  the  pauper 
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was  a  married  woman,  and  by  her  marriase  she  ought  to  be  settled 
where  her  husband  was ;  and  that  therefore  this  order  could  not 
he  right;  for  if  the  justices  may  send  away  a  wife,  it  is  making  a 
divorce  between  husband  and  wife;  and  as  he  is  a  Scotchman^ 
they  ought  to  send  her,  as  part  of  his  family,  to  the  bordering 
counties  of  Scailandf  according  to  the  statute  39  Eliz.  c,  4f.  §6. — 
In  tiie  raportof  The  Couet  held,  that  although  she  was  a  married  woman,  yet  as 
tbiseanby  her  husband  had  no  settlement,  she  could  not  gain  any  other 
Oflbeit  it  ap-      settlement  than  that  which  she  had  before  marriage :  and  as  for 

divorce,  it  was  none ;  for  the  husband  mieht  go  to  ner  as  well  at 
W.  G.  as  at  D. ;  and  as  to  the  husband,  nothing  in  the  order 
appears  as  to  him,  whether  in  England  or  not ;  so  the  order  was 
by  the  whole  Court  confirmed* 

106.  Appoiens  v.  Dunswell,  M.  T.  1  G.  1.  i  Se$$.  Qas.&O.^* 
On  a  motion  to  quash  an  order  of  removal,  it  appeared  that  a 
woman  had  married  a  strolling  player,  who  aflerwards  left  her 
upon  the  parish  ;  and  not  being  able  to  discover  tlie  last  place  of 
her  husband's  settlement,  two  justices  removed  her  to  the  parish 
A,f  where  she  was  last  legally  settled  previous  to  her  marriage.  The 
counsel  for  the  respondents  relied  upon  the  case  of  Rex  ▼• 
WUshorough  Green  (a),  where  an  order  was  made  for  removing 
jif.  C,  the  wife  of  a  Scotchman^  in  the  service  of  Queen  Anns, 
to  the  place  where  she  was  settled  previous  to  her  marriage,  her 
husband  not  having  gained  any  settlement  for  himself  in  ^gkmd. 
But  on  the  other  side  it  was  contended,  that  the  case  is  materially 
different  from  the  present  case;  for  that  a  man  bom  out  o€ 
England  can  have  no  natural  settlement  here,  and  therefore  an 
acquired  settlement  must  be  shown ;  but  that  the  husband  of  the 
present  pauper  was  a  native  of  England^  and  therefore  must  be 
presumed  to  have  a  settlement  somewhere  within  the  kingdom.-— 
The  Chief  Justice  :  It  does  not  appear  here  but  that  the  wife 
is  sent  from  her  husband ;  if  it  had  been  said  that  the  husband 
^as  dead,  and  that  no  settlement  appeared,  I  should  have  thought 
the  order  good.  Besides,  if  a  woman  marry  a  man  who  has  a 
•settlement  which  he  never  uses,  and  she  never  was  there,  she 
jcannot  be  said  to  be  last  legally  settled  there;  for  the  act  requires 
ibrt]^  days'  residence :  so  if  a  man  has  an  estate  in  a  parish  and  do 
not  live  there,  he  cannot  be  sent  there ;  but  if  he  had  lived  there 
forty  days,  he  had  been  settled  there.  —  Quashed. 
'  107.  St.  Gileis  v.  Si.  Margaret^  Westminster,  E.T.  2  G.  1. 
1  Sesi.  Cases,  lO^.  —  S.  E.,  after  having  gained  a  settlement  in  her 
'''^^'^^T'^^j!!^^  o^"*  "f?^*>  married  an  Irishman  who  had  not  gained  any  settlement 
itonri)y  lose  her  ^^  England.  The  question  was.  Whether,  on  her  becoming  charge- 
ovrn.  ^^^^9  slie  should  not  so  far  partake  of  the  circumstances  of  her 

husband  as  to  lose  her  former  settlement  ?  for  that  if  she  did  not 

partake  of  the  fate  of  her  husband  it  would  cause  a  divorce.    On 

(()iliiie^l.l05.  the  other  side  the  cases  of  Rex  v.  Wilsborough  Green  (b)  and 

Marston  v.  Hantoav  (c)  were  cited ;  and  it  was  observed  that  the 
(c)  Pm,  p.  70.  man  was  dead,  so  that  it  could  cause  no  separation. — The  Court 
— -•-  seemed  to  think  that  the  settlement  was  revived,  being  only  in 

suspense  during  the  life  of  the  husband;  and  in  H.  T.  S  G.I.  it 
was  adjudged  that  she  should  be  sent  to  her  settlement  before 
marriage. 

108.  Rixv.  JVesterham,  H.T.12G.I.  Editoh**  MSS Two 

juBticea  removed  E.  P.,  and  her  child  of  nine  years  old,  from  the 
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parish  of  C.  to  the  parish  of  W.^  as  to  the  place  of  the  mother's  whenever  it  ap. 
settlement  previous  to  her  marriage.    The  Sessions  on  apped  pom  that  the 
quashed  the  order  of  the  two  justices,  and  stated  specially,  that  l^ustMnd't  set- 
«*  It  appeared  by  the  testimony  of  E.  P.,  that  the  said  £.  P.  was,  JJ**T°*  ^xhwa 
"  at  the  time  of  the  said  order  made,  a  married  woman ;  and  that  her   g  c  *^*'***' 
**  husband  was  one  J*.  P.,  who  was  born  in  fViltshire,  but  in  what  288.  &  I?Str. 
"  place  or  parish  he  had  a  settlement  he  never  informed  her,  nor  68S. 
**  did  she  know ;  but  that  he  was  run  away  and  still  living,  for  what 
**  she  knew/'     These  orders  being  removed  into   the  Court  of 
King's  Bench,  the  Court  quashed  the  order  of  Sessions,  and  con- 
firmed the  order  of  the  two  justices ;  for  that  whether  the  husband 
be  living  or  dead  signifies  nothing,  for  unless  it  appear  that  he  has 
a  settlement  the  woman  must  be  sent  to  the  place  of  her  settle- 
ment before  marriage.     Suppose  the  husband  was  bom  on  the 
hi^  seas,  or  in  Ireland^  &c.,  if  the  woman  might  not  be  sent  to 
the  place  of  her  settlement  before  marriage,  she  might  be  starved. 

109.  Bex  V.  St.  Botolph,  Bishopsgate,  H.  T.  28  G.  2.  Burr.  S.  C.  Tbe  lettlcmenl 
567. — £.»  the  pauper,  had  acquired  a  settlement  of  her  own  before  of  a  wife  in  her 
marriage  by  service  to  Mr,  P.  in  the  parish  of  St.  Botolph ;  she  ^^^^^I^^JV. 
then  marciied  an  Irish  sailor,  who  had  no  settlement  as  far  as  she  ^hermw^^"''^ 
kaeir  of,  and  who  was  alive  as  she  believed ;  having,  two  months  ^ng  a  man 
ago,  heard  that  he  was  so.    The  Sessions  held  St.  Botolph*s  to  be  who  has  no 
her  l^al  settlement,  and  removed  her  and  her  child  thither  as  to  lectlement,  but 
her  hut  legal  settlement.    It  was  objected  in  the  Court  of  King's  canHmaet  ami 
Bench,  that  it  is  a  settled  point,  that  if  a  woman  having  a  settle-  ^m^ipV^er. 
ttent  marry  a  man  who  has  none,  her  settlement  is  suspended  during  tore, 
tbe  oovertore ;  and  that  she  cannot  be  removed  during  the  coverture  g^,  ^^  ^^ 
to  her  maiden  settlement,  because  it  would  divorce  a  man  from  his  Eastboome, 
vife:  and  the  case  of  Rex  v.  Norton  was  cited. — Rider  C.  J.  now  4  East,  10S« 
ddivered  the  resolution  of  the  Court  :  We  are  of  opinion,  that 
both  the  modier  and  the  child  are  settled  in  St.  Botolph* %. — I  shall 
fomidfT  it,  viasT,  Independently  of  the  authorities  cited;  and, 
lacoifDLY,  As  it  stands  on  the  autliorities.    First, — Independ- 
ently of  the  authorities.     The  act  of  43  Eliz.  c  2.  has  two  defects ; 
viz.  the  want  of  due  regulations  and  employment  of  the  poor  in 
their  proper  parishes,  and  the  want  of  restraint  from  going  into 
other  panslws.    Now,  in  order  to  remedy  these  defects,  the  act  of 
13d:14Csr.2-  c.i2.  was  made;   which  enumerates  the  several 
case«  of  the  defects  of  the  former  law  concerning  the  settling  of  the 
poor,  and  then  provides  a  remedy  for  them.     This  act  first  created 
the  right  of  settlement  in  parislies.     The  subsequent  acts  I  will 
not  now  meddle  with ;  for  this  brings  the  case  of  the  wife  to  a 
point.    Her  case  may  be  considered  within  this  act  only,  viz. 
Whether  she  had  a  settlement  in  St.  Botolph*s  or  not  ?     Now  St. 
Boialph's  was,  certainly,  once  her  settlement ;  and  would  ao  con* 
tinue  till  she  should  have  gained  another  :  and  it  appears  that  she 
never  has  gained  another  since.     The  first  and  the  last  of  these 
posttiona  are  clear.    The  onlv  question,  therefore,  is  on  the  second, 
vis.  Whether  the  former  settlement  in  St.  Bototph\  was  determined 
before  she  is  supposed  to  have  gained  a  new  one  ?    But  this  former 
settlement  could  not  cease;  but  would  continue  during  life,  or  till 
a  new  one  should  be  gained :  there  is  no  case  where  a  settlement 
ceases  by  axky  other  method.     A  man  cannot  give  awa^,  or  release^ 
or  suspend  his  settlement ;  for  the  public  is  concerned  in  it  as  well 
as  hioMclf.    The  chief  argument  made  use  ofe  contra ,  is  from  the 
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constant  rule  of  a  wife's  acquiring  a  settlement  from  her  husband, 
[a)Anie,p\.l07'  or  a  child  from  its  parent ;  as  in  the  case  of  St.  Giles\  Reading,  (a) 

But  the  case  of  St.  Gil€s%  Reading,  is  not  ad  idem  ;  for  here  she 
gets  no  settlement  from  her  husband ;  there,  she  did  :  so  that  the 
reason  of  that  case  fails  here.  Indeed,  if  a  man  has  a  settlement, 
his  wife  and  children  will  be  entitled  to  it ;  and  their  settlement  must 
be  the  same  with  his :  but  if  he  has  none,  they  can  then  have  none 
from  him  :  but  the  wife*s  maiden  settlement  continues  and  remains 
as  it  was.  It  is  objected,  that  this  will  separate  the  wife  from  her 
husband,  and  amount,  in  effect,  to  a  divorce :  but  they  are  separated 
already ;  for  he  has  left  her.  And  indeed,  since  he  has  no  settle- 
ment  of  his  own,  he  may  as  well  go  to  her  in  her  own  maiden  set- 
tlement,  as  in  any  other  place.  It  may  be  also  said,  that  this  will 
be  a  hardship  upon  the  parish  where  the  woman  was  settled  before 
her  marriage,  as  it  will  oblige  that  parish  to  maintain  the  woman 
after  her  coverture,  when  they  ought  to  be  discharged  of  her.  But 
that  is  no  hardship  upon  them,  if  oer  former  settlement  was  never 
determined,  because,  as  long  as  that  continues,  it  is  their  duty  to 
maintain  her.  Secondly,  I  will  consider  this  question  as  it  stands 
upon  the  cases  and  authorities.  There  are  five  cases  wkh  regard 
to  the  wife ;  Rex  v.  WiUborough  Green,  in  point,  both  as  to  the 
{b)Atue,^A05.  mother  and  child  (b)\  Appotens  y,  DunstveU  (c),  where  both  orders 
(c)iliiie,pl.i06.  ^^^^  quashed,  because  it  did  not  appear  that  the  husband  was 

dead ;  but  Parker  C.J.  said,  that  it  the  husband  had  been  dead, 
(<f)ilnie,p].i07*  ^^^  ought  to  be  sent  to  her  maiden  settlement:  the  case  (d)  be« 

(e)  Burr,  a  C.  t'^cen  St.  Giles*g  v.  St.  Margaret's  :  Rex  v.  Chidingstone  (e),  where 
page  S68*  >t  was  held,  that,  whether  the  husband  be  alive  or  dead,  the  wife 

ought  to  be  sent  to  the  place  of  her  settlement  before  marriage  : 

(f)  Fort.  SI 7.     and  Hanwiy  and  Marston  {g),  where  all  the  family  were  vagrants, 

and  the  mother  was  sent  to  the  place  of  her  maiden  settlement, 
and  the  order  was  confirmed  as  to  her,  though  not  as  to  the 
children.  Now  four  of  these  cases  are  in  point,  that  the  wife's 
maiden  settlement  remains,  unless  she  acquires  another :  and  the 
FIFTH  is  pretty  nearly  so.  But  the  case  of  Rex  v.  Norton  has 
been  dted,  and  much  relied  upon,  as  a  direct  authority  to  the 
contrary ;  and  I  frankly  own,  that  I  cannot  reconcile  this  case  to 
those  I  have  mentioned.  It  does  not  appear  in  the  case  of  Rex  v. 
Norton  whether  the  other  cases  were  cited,  or  what  was  th%  parti- 
cular reason  of  the  resolution.  However,  if  they  were  citecf  and 
over-ruled,  we  may,  for  the  same  reason,  over-rule  that  resolu- 
tion (A) ;  for,  upon  the  last  determination,  if  the  preceding  cases 

(A)  The  ctse  came  before  the  Court  the  coverture,  and  the  case  of  Hanway 

in  H.  T.  12  G.  2.     Two  justices  re-  v.  Marston,  Fortesc.  Rep.  217.  where 

moved  Ellen  Birmingham  from  Strat-  it  is  said,  by  Parker  C.  J.,  **  Where  a 

ford  to  Norton,  and  the  Sessions  con-  «« woman  has  a  settlement  and  marries, 

firmed  the  order,  and  stated  the  follow-  «  her  settlement  is  gone  and  suspended, 

ing  case  :  The  pauper,  at  the  time  of  «at  least  if  her  husband  has  a  settle- 

her  marriage  wi|h   George  Birming-  «raent;  but  if  he  has  none,  then  she 

ham,  was  settled  at   Norton.       Her  «<  retains  that  of  her  own,"  was  cited ; 

husband  was  an    Irisliman,   who  had  and  also  Shadwell  v,  St.  John,  Wap. 

several  years  before  left  his  wife,  and  ping ;  yet  the  Court  qilashed  the  order, 

had  continued  absent  from  her  ever  because  they  would  not  presume  the 

afterwards.     It  was  not  known  at  the  husband  to  be  dead,  the  Sessions  hav- 

time  of  her   removal  where  he  was:  ing  sUted,  "that  it  was  not  known 

but  it  appeared  that  he  had  not  gained  «  where  he  was  or  resided."     Burr. 

any  settlement  in  ErtgUnd.     The  ob-  S.  C.  122,  123.     See  also  Burr.  &  C. 

Jectha  to  the  removal   was  that  the  816. 

wife's  settlement  was  suspended  during 
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do  appear  to  dash,  we  must  detecmine  upon  the  weight  of  the 
lererml  cases  that  appear  to  us ;  and  if  the  other  cases  were  not 
eiced,  we  may  reasooably  suppose  that  the  case  was  not  fully  con- 
sidered. 

V.  Of  the  Removal  of  the  Wife. 

lia  St.  MkhaeTs  in  Bath  v.  Nunneu  in  Somertet,  U.T.9G.I.  ^"he  wiA  may 
Str.  544.  —  Two  justices  removed  Elizabeth  Daniel,  a  married  ^  "^^ 
woDian,  and  her  child,  from  the  parish  of  Nunney  to  St.  Michael  in  hiuIbLid'«  Mt. 
Bath^  as  to  the  place- of  her  settlement  by  marriage.     The  order  tlement,  un. 
stated,  that  the  husband  was  living,  and  that  the  wife  had  intruded  1«»  it  appMr 
herself  into  the  parish  of  Nunney,  and  was  likely  to  become  charge-  ^**fry  •» 
sible.    It  was  moved  to  quash  the  order,  because  it  did  not  appear  STiJjjL^^h**' 
that  the  fausband  was,  at  the  time  of  the  removal,  in  the  parish  of  ^n^,    ^''^ 
Si.  Miekaelg  so  that  it  may  be  they  sent  the  wife  away  from  the 
husiwnd. — Sbd  per  Curiam:   We  cannot  intend  he  was  not.  Biut.&C.815. 
If  be  had  been  in  the  parish  from  which  she  was  sent,  that  indeed 
would  vitiate  the  order  (a) ;  but  as  neither  of  these  facts  appear  .  .  ^^  ^^ 
againrt  the  order  to  satisfy  us  that  it  is  bad,  we  are  not  to  presume  Eutbouro^  ** 
it  to  be  aoy  and  therefore  it  must  be  confirmed.  4£ittt,  los/mnd 

Rexo.£lUiani,5£ikst,  113. 

HI*  Hex  V.  Ironadon,  M.  T.  14  G.2.  Burr.  S.  C.  153. —  Upon  On  the  remond 
complaint   made  by  the  churchwardens  and    overseers  of  P.,  of  m  wife  to  her 
tbat  M.  the  wife  of  W.  K.  and  eight  of  their  children  (naming  JJ^^'L"^ 
them)  had  intruded  into  P.,  two  justices  removed  them  from  st^nj^p,^ 
tbence  into  /«,  which  they  adjudged  to  be  the  last  legal  settlement  turned  to  be 
of  the  husband ;  and,  upon  appeal,  the  Sessions  confirmed  the  there,  unless 
order. — Yeates,  to  quash  these  orders,  objected,  that  the  wife  ***«  contnuy 
aad  diildren  were  removed  tvithout  the  husband,  and  that  this  *PP^''** 
mioanted  to  a  divorce  between  the  man  and  his  wife. — The 
Court.     How  does  it  appear  that  the  husband  was  not  at  /.  at 
that  time  ?  We  cannot  suppose  it  to  be  wrong  unless  it  appears  so. 
The  supposition  is,  rather,  that  he  is  at  the  place  where  he  is 
adjudgea  to  be  last  legally  settled.     The  intrusion  complained  of 
in  p.  is  only  by  the  totfe  and  children.     How  could  the  justices 
remote  the  husband  when  he  was  not  complained  of?    The  order 
is  right. 

,     112.  Rex  V.  Higher  Walton,  H.T.U  G.  2.  Burr.  S.  C.  162.—  on  the  remoral 
A  motion  was  made  to  quash  an  order  of  Sessions,  confirming  an  of  m  wife  to 
order  of  two  justices  for  the  removal  of  M.  B.,  the  wife  of  S.  B.,  "  the  pkce  of 
and  her  daughter  to  H.  W.,  which  they  adjudged  to  be  their  last  ^^^  '*'fj  f****^ 
legsl  settlement.     An  objection  was  made,  that  it  did  not  appear  j^^l  be'lotend- 
whether  it  was  this  woman's  settlement  in  her  own  right,  or  ip  the  ^d  her  settle- 
rigJi^  of  her  husband  ;  and  nothing  shall  be  intended,  and  if  it  was  ment  in  right  tf 
not  her  settlement  in  right  of  her  husband,  the  justices  had  no  her  hutkani. 
power  to  send  her  hither.— The  Court:    It  is  adjudged  to  be 
her  last  legal  settlement;  and  she  could  not  be  settled  at  any 
other  place  than  where  her  husband  was  settled :  and  we  are  not 
to  intend  any  thing  to  vitiate  the  order.     Therefore  we  cannot 
intend  that  the  husband's  settlement  was  not  at  H.  W. 

113.  Rex  V.  Carleton,  T.  T.  15  G.  8.  Burr.  S.  C.  818.— J.  the  if  a  fordgner, 
wife  of  S.  0.,  and  their  children,  were  removed  from  H.  to  C.  the  husbuid  of 
Jokn  Tt^s,  the  father  of  •/.  0.,  in  the  year  1727  came  to  reside  in  *«^  Biitfiih 
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woman  wboie  -^*  under  a  certificate,  from  €•  Whilst  Tyas  resided  in  H.  under 
fmtlierwasccrti-  the  certificate^  </.  his  daughter  was  born  there,  and  continued  to 
ficated,  live  with  live  with  him,  and  until  she  was  upwards  of  21  years  of  age: 
and  support  bis  g[|g  afterwards  took  a  house  in  //.,  and  resided  therein  until 
r*^"^rti™  she  was  married  to  S.  O.,  who,  upon  his  marriage,  resided  with  J. 
cated  parish,'  ^^^  ^^^^  ^^  ^^^  ^^^^  house,  and  continued  to  reside  with  her 
but  gain  no  '  therein  from  the  time  of  tlieir  said  marriage,  which  was  in  the 
aettlement,  his  (nonth  of  September  1766,  until  she  and  her  children  by  the  said 
wife,  although  5,  Q^^  ^erg  removed  on  the  27  th  day  of  January  last, /rom  tie  said 
•*^  "^.J^P^  S.  0.,  and  yrom  his  said  dweliin^-nouse  wherein  he  then  lived  and 
tibe^cwrtiflcated  ^^^^^  continued  to  reside :  S>  O.,  trom  the  time  of  his  said  marriage, 
parish,  cannot  followed  the  business  of  a  cloth-dresser,  and  thereby  maintained 
be  removed  himself^  his  wife,  and  his  family,  until  a  little  time  before  the  re- 
from  him  to  the  moval ;  when  his  toije  and  children  being  taken  ill  qfajever,  ahe 
PJ^  b^  applied  to  the  overseers  of  H.for  relief,  S.  0.,  her  huabapd, 
tber  was  certi-  afterwards  applied  to  a  justice  of  the  peace  for  an  order  for  relief^ 
ficated  and  in  ^nd  obtained  one ;  and  they  were  actually  relieved  by  the  over- 
which  she  it  seers  of  JF/.,  in  pursuance  of  the  said  order.  The  reason  of  </.'6 
Bctded  by  asking  relief  was  because  she  and  her  children  were  iU  qfafeveri 

paroQtage.  ^^^  ^^  ^^3  ^^^  recovered  at  the  time  she  was  removed,  and  could 

hardly  ride :  they  were  disbanded  of  every  thing ;  the  landlord 
seized  all  their  goods  for  rent :  she  had  hired  the  house  before 
their  marriage ;  and  had  resided  therein  with  her  husband  until 
she  and  her  children  were  removed ;  her  husband  still  continued 
tenant  and  resided  in  the  said  house,  and  acquired  hia  living  by  his 
own  labour  and  industry :  but  he  was  an  Irishman^  and  had  not 
gained  any  settlement  in  England:  his  wife  and  children  were 
SEPARATED  from  him  by  the  said  removal,  and  still  continued  so 
to  be.  The  Sessions  confirmed  the  order  of  removaL — The 
Court  were  clear,  that  the  Sessions  were  wrong  i  and  that  their 
order  must  be  discharged.  A  woman  cannot  be  removed  from 
her  husband:  as  an  authority  for  which,  they  referred  to  the 
(a)ifjiif,pl.il0.  l>efore-mentioned  case  of  St.  MichaeCs  in  Bath  and  Nunney.{a) 

This  is  not  like  tlie  case  of  tlie  husband  being  dead,  or  having  left 

his  wife.     Here,  the  husband  is  alive ;  resides  at  H.;  and  follows 

the  business  of  a  cloth-dresser  there,  by  which  he  has  maintained 

liis  family  for  many  years,  and  till  they  were  taken  ill  of  this  tem- 

-^  norary  fever,  which  obliged  them  to  apply  for  relief.     The  parish 

have  had  the  benefit  of  nis  labour  nine  years.     The  roan  is  settled 

in  a  house,  and  carries  on  business  in  this  place.     There  may  be 

no  businesiB  for  a  cloth-dresser  at  C.  at  all ;  or  this  man  may  have 

no  acquaintance  there.     He  may  starve  there,  though  he  could 

maintain  his  family  at  H.    It  is  a  cruel  behaviour. «- The  order  of 

Sessions  was  quashed. 

If  the  husband        H*.  Rex  v.  Rylouy  II.  T.  18  G.  3.  Cald.  39.  —  S.  AT.,  the  wite 

^**liw^of*U*    of  i?.  if,  a  soldier  in  a  regiment  of  foot  then  in  America,  and  //• 

aettlement  not'    *^*®*^  daughter,  were  removed  from  fV.  to  R. :  the  parish  of  R. 

known,  the        appealed,  and  the  counsel  for  the  respondent  stated  to  the  Court 

wife  may  be  re-  that  S.  K,,  had  obtained  a  legal  settlement  in  R.  when  she  was  a 

mo^  to  her      single  woman,  and  before  her  marriage  with  K.,  by  being  hired 

m^°aitho    h  ^^^  *  ^^^^^  ^"^  serving  a  year  under  that  hiring,  in  the  same  town- 

U^uncertidn     *^P*  ^^  ®"®  «^*.  ^''  *''®^  ^he  afterwards  intermarried  with  K.,  by 

wheUiar  her        whom  she  had  issue  the  pauper  //. ;  that  K.  was  then  in  America  ; 

busbaodbe         that  it  was  not  known  whether  he  was  living  or  dead;   that  the 

mJireordead.     p}acc  of  his  legal  settlement  was  not  known;  and  tliat  therefore 
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file  pauper  had  been  removed  to  the  settlement  she  had  guned 
before  her  marriage ;  but  the  counsel  for  the  appellants  objected 
to  the  respondents  gomg  into  evidence  of  the  tacts,  and  prayed 
that  the  said  order  of  removal  might  be  quashed,  as  it  did  not  state 
that  B.  K,  was  dead,  or  that  any  eviaence  was  given  that  he 
was  dead,  or  that  the  place  of  his  settlement  could  not  be 
known:  but  the  Court  received  evidence  to  prove  the  settle- 
ment of  S.  K.  before  her  marriage,  and  confirmed  the  order  of  re* 
moval.  —  Lord  Mansfield:  The  Sessions  say,  that  the  evi- 
dence laid  before  them  proved  that  which  would  make  the  order 
of  two  jiisUees  right ;  and  I  think  that  upon  the  evidence  the  Court 
of  Quarter  Sessions  did  rights —  Ashton,  Willes,  and  Ash- 
hurst  Js.,  concurred,  the  rule  was  discharged,  and  both  orders 
affirmed. 

115.  Rexy.  Hinxtvorih,  H.  T.  18  G.  3.  Cald.  4:2. -- J.  G.  the   But  ifchcib- 
paoper,  S.  his  wife,  and  their  five  children,  resided  in  the  parish  of  leoce  of  the 
O,  m  the  year  1776.     Prior  to  the  i7th  of  June  1776,  J.  G.  left  hiwU»dbe 
C,  and  abandoned  his  wife  and  children.    In  his  absence*  and  ooW  tcmpomy, 
without  his  examination,  upon  a  complaint  of  the  officers  of  C  Jl^mwed^  ** 
that  fait  wife  and  children  had  become  chargeable,  two  justices,  on  p\tto^  ^q     "^^ 
esamination  of  the  wife  and  on  other  circumstances,  removed  them  mmhte,  at  ikg 
by  an  order,  dated  the  17th  of  June  1776,  from  C.  to  //.,  as  tJie  w/e,  h  ihall 
pbee  of  the  legal  settlement  of  J.  G.  (a),  neither  of  the  children  ^^^^ 
oaving  gained  any  settlement  in  Uieir  own  right :  the  said  order  Ij^^'i? 
was  never  appealed  from  by  the  parish  of  //.    </.  G.  afterwards  ^|„  ranored 
vent  to  his  wife  and  children  at  H. ;  to  which  parish  they  became  wutbe  pkceof 
chargeable.    The  magistrates,  upon  examining  J,  G.,  and  on  other  her  bosbAoid's 
evidence,  adjudged  his  settlement  to  be  at  C. ;  and  by  an  order  MCtlem«Dt,  aU 
dated  the  ISth  day  of  October  1776  removed  them  to  C.    From  ^'^^'^SJlJ 
this  order  of  removal  the  parish  of  C.  appealed,  on  the  ground  order  of  re- 
that  the  order  of  the  17th  Jufte  1776,  being  unappealed  from,  was  moval;  for  the 
eonelusave  as  to  the  whole  family ;  because  the  wife  had  been  re-  general  mle  is» 
moved  to  i/.,  as  to  her  husband's  settlement:  a  fact  which  the  that  the  seule- 
parish  of  ff.,  by  not  appealing,  had  admitted;  but  the  Sessions  ™^^^J^  '^ 
over-ruled  the  oojection ;  and  confirmed  the  order  which  removed  „1^  thTsettle- 
«/.  G.,  but  vacated  the  order  which  removed  S.  the  wife  and  the  ment  of  her 
five  cfuldren.    The  wife  and  the  five  children  went  to  «/•  G.  at  C.  htiaband. 
The  mi^istrafes  of  C,  by  an  order  dated  20th  January  1777,  re- 
moved the  five  children  from  C,  to  //.,  as  the  place  of^  their  legal 
settlement.    From  this  order  the  parish  of  //.  appealed,  and  the 
Sessions  confirmed  the  order  of  removal,  except  as  to  the  two 
youngest  children,  who  were  by  reason  of  their  tender  years  inse- 
paraMe  from  their  mother  upon  account  of  nurture.     The  principal 
question  was,  To  tohat  extent  the  first  order  was  conclusive,  the 
fian'sh  of  H,  not  having  appealed  from  it  ?  that  is.  Whether  it  de- 
cided upon  the  settlement  of  the  husband,  and  that  he  and  all  his 
family  were  thereby  fixed  in  i/.,  from  the  justices  having  removed 
&  G.,  calling  her  the  wife  of  J.  G.,  and  removed  her  as  such  to 
the  place  of  her  husband's  settlement,  especially  as  the  case  also  ^ 
czpreaily  found  this  fact? — Lord  Mansfield  :  There  is  nothing 

(a)  The  order  did  noj^.m  terms  set  and   the  .principle,    no  doubt,   upap 

•at  tins  hei.     It  only  dcsdribed  her  as  ivhich  these  magistrates  acted,  yet  it 

tAe  im^  <f  Jo$efih   diffln-      As  this  ought  not  to  have  been  stated  as  a  fact. 

thmfai€  was  only  matter  of  inference,  —Note  by  Mr.  Caldlcott. 
though  liic  true  and  the  legal  inference. 
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at  all  in  this  case.  The  first  order  unappealed  from  is  condusiTe. 
It  is  agreed  on  all  hands,  that  it  would  have  been  so,  had  the 
settlement  of  the  hiisband  been  expressly  stated  in  that  order  to 
have  been  at  H.  Then  the  question  made  is,  Whether  there 
arises  a  necessary  implication,  toat  upon  the  face  of  the  order  his 
settlement  is  there?  Now  the  general  rule  of  law  is,  that  the  set* 
tlement  of  the  wife  and  children  must  depend  upon  that  of  the  hus- 
band :  it  is  true,  there  may  be  special  and  excepted  c&ses ;  as 
where  the  husband  has  no  settlement,  or  cannot  be  found  to  give 
an  account  of  it :  and  these  would  be  exceptions  from  the  general 
rule.  But,  unless  such  special  circumstances  are  stated,  we  are 
bound  to  presume  in  favour  of  the  general  rule.  The  parish  of 
H.  have  neglected  to  appeal  at  the  time  they  were  aggrieved ; 
and  their  being  too  late  now  is  their  own  fault.— Will bs» 
Aston,  and  Ashhurst  Js.,  concurring,  the  order  of  justices 
dated  the  17th  oT'June  1776,  removing  the  wife  and  children  from 
C.  to  H*9  was  affirmed ;  and  the  other  orders  discharged. 
Tberemo^of  116.  Rex  v.  Leigh,  M.  T.  19  G.  S.  DougL  45.  —  Two  justices 
ilS"** **•?]*!•  removed  a  married  woman  and  her  child  from  E,  to  /^.,  in  the 
ho^^*9j^  absence  of  the  husband.  On  an  appeal  this  order  was  quashed, 
^^go^i.  The  husband  afterwards  returning  to  £.,  he,  together  with  the 

wife  and  child,  were  removed,  under  a  new  order,  to  iL.,  which 
last  order  the  Sessions  confirmed:  but,  upon  ^certiorari,  and  a 
rule  to  show  cause  why  it  should  not  be  quashed,  the  Soliciior'Gene" 
ral  now  gave  it  up,  as  not  to  be  supported,  since  a  late  de- 
termination of  the  same  question  in  the  case  of  Rex  v.  Hinx" 
(a)^fi«e,pl.ll5.   worth,  (a) 

TfM  Mttlemeot  117.  Rex  v.  Hensingham,  T.  T.  22  G.  S.  Cald.  206.  — Two 
of  a  widow,  justices  removed  B,  G.  and  her  child  from  W*  to  H.  The  Sessions 
^'^^"nl'^ber  ^^  ^peal,  Confirmed  the  order;  and,  among  other  facts,  stated 
Srn  right,  can-  ^^^  ^'  ^*^  widow;  afler  having  been  hired  for  a  year  to  and 
Bot  htf  changed  serving  a  year  with  A»  Beun  of  f/.,  married  W.  G.,  who  in  his 
by  oridence  life-time  told  her  that  he  was  bom  in  Yorkshire,  but  that  he  did 
that  she  was  af-  not  know  where  his  settlement  was.  She  had  by  fV.  G.  her  son 
ffodto^  ^"  ^'  ^!'  }^^  other  pauper,  lawfully  born  at  fV.  The  Sessions  were 
who  in  hisUfe-  ^^  opinion,  that  as  tne  p]ace  of  her  husband's  settlement  was  not 
time  told  her  known,  her  settlement  was  in  //.  by  a  year's  service  with  Mr.  Benn, 
that  he  was  6om  —  WiLsoN,  to  quash  the  orders,  insisted,  that  it  ought  to  have 
JP  Yorkdiire ;  been  proved,  that  due  diligence  had  been  used  by  the  parish  of 
SmU noTsSi  ^*  ^®  discover  the  settlement  of  her  husband :  that  at  least,  afler 
ficient  evidence  ^?^  ^^^  husband  had  related  of  his  birth  in  Yorkshire,  some  in- 
ofthehiuband*s  Quiry  ought  (6)  to  have  been  made  there;  and  that  otherwise 
settlement.  there  could  not  correctly  be  an  adjudication  that  this  was  the 
See  same  case,  place  of  her  last  legal  settlement* — Lord  Mansfield  :  Nobody 
^  chap.  Tiii  has  found  a  later.  *«  Bom  in  Yorkshire,"  affords  as  much  of  cer- 
^  ^  tainty  as  <<  bom  in  England."    It  is  not  a  description  sufficiently 

precise  to  furnish  a  clue  for  investigation.  If  the  husbands 
settlement  does  not  appear,  it  is  the  same  thing  as  if  he  had  none* 
and  then  this  is  the  woman's  settlement :  the  party  who  alleges 
that  she  has  another  settlement  must  show  where  it  is.  The  £s« 
sions  have  done  right.  A  case  was  made  to  charge  the  parish  of 
H,,  and  they  have  not  discharged  themselves^  which  if  they  could, 
upon  proof  of  the  first  settlement,  they  ought  to  have  done. — 

(b)  Vide  Rex  v.  Ryton,  ante,  pi.  114.  Rez  9.  Woodsford,  pojT,  pU  118.  and 
R«i  V.  Hedaor,  pott,  pi.  119. 
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WiLLBSy  AsHHUESTyand  Bdllbii  Js.,  concurring, rule  discharged, 
and  both  orders  affirmed.  ^  • 

]  la  /ls»  V-  Woodjfbrdy  H.  T.  23  G. 3.  CM.  236.  —Two  jus-  But  oo  thcra- 
tices  removed  Af.  P.,  widow,  and  her  four  children  from  Woods"  moTal  of  m  im- 
Jord  XoW.f  the  Sessions  adjudged  the  settlement  to  be  at  Waodi*  f^ow,  it  it 
JbnL    On  hearing  the  appeal,  the  appeUants  produced  a  copy  of  «»o"^h>nthe 
the  register  of  the  birth  of  M.  S.  in  A.s  and  the  pauper,  M.  P.,  Z^'J"^^  ^ 
swore,  that   M.  S.  was   her  maiden   name.    The  respondents  ouuden  settle- 
objected,  that  this  was  not  sufficient ;  but  that  the  birtn  of  the  ment. 
pauper's  husband,  R.  P.,  or  some  other  settlement  of  his,  ought 
to  have  been  shown ;  and  farther,  that  to  identify  the  said  M.  S., 
it  was  necessary  for  the  appellants  to  prove  the  marriage  of  the 
laid  M .  S«  with  the  said  R.  P, ;  but  the  Sessions  adjudged,  that 
the  proof  of  the  birth  of  M.  5.  was  sufficient ;  and  that  the  onus 
jnvb&ndi  of  the  marriage  lay  upon  the  respondents. — Per  Cuei  am: 
It  may  be,  the  husband  had  no  settlement ;  and  if  he  had,  till  dis- 
covered, her  own  would  in  the  mean  time  remain.     You  were  not 
Mrpfised ;  but  could  not  or  would  not  answer  it.     It  is  enough  in 
the  first  instance.     The  Sessions  have  done  right. 

lia  Rerr.Hedsor,  M.  T.  24  G.  3.  Cfl/rf.371.  — Two  justices  So  upon  there- 
removed  £.  fT.,  wifeof «/.  W,f  and  their  three  children  from  (7.  to  movelof  aw^* 
ff .,  and  the  Sessions  confirmed  the  order.    On  an  appeal  the  appel-  ^^ "  enough  to 
lanuprovedt  by  the  testimony  of  JS.^.,  that  she  was  born  at  O.  The  J|[2i1^J°^Sl*'* 
respondents  then  proved,  by  the  testimony  of  the  said  E,  W,y  that 
^  was  the  wife  of  J,  W.;  but  no  proof  whatsoever  was  given 
by  them  of  the  husband's  settlement.  — Wilsok  and  Morgan 
showed  cause  in  support  of  these  orders ;  and  contended,  that  the 
appellants  had  made  no  case,  a  married  woman  having  no  settle- 
ment of  her  own ;  that  the  pauper  being  such,  her  settlement  is 
her  husband's  settlement ;  and  that  the  adjudication  that  she  is 
settled  in  H.  is  consequently  in  effect  an  adjudication  that  H* 
was  the  place  of  her  husband's  settlement;  that,   in   the  case 
of  Rex  ▼.  Higher  Walton  (a),  where,   upon   the    removal  of  a  (a)Aniefp\.ll2. 
nd/t  to  the  place  of  her  last  legal  settlement,  it  was  objected 
that  it  did  not  appear  whether  this  settlement  was  in  her  own  right 
or  in  that  of  her  husband^  the  Court  said,  that  **  she  could  not  be 
"  settled  at  any  other  place  than  where  her  husband  was  settled :" 
that  if  the  effect  of  the  order  is  primd  facie  to  fix  the  place  of  the 
husband's  settlement,  this  presumption  cannot  be  done   away 
merely  by  showing  the  place  of  the  wife's  maiden  settlement ;  it 
can  only  be  done  by  showing  a  settlement  of  the  husband  in  an- 
other place :  that  it  was  immaterial  upon  the  order  of  the  proceed- 
ing, that  no  proof  had  been  made  on  the  part  of  the  respondents : 
that  they  need  not  prove  any  thing :  that  every  thing  they  rely 
upon  most  be  presumed,  till  the  contrary  is  shown ;  as  it  was  in- 
combent  upon  the  appellants,  who  begin,  to  impeach  the  judg- 
ment.— Bearcroft,  in  support  of  the  rule  to  quash  these  orders, 
insisted,  that  the  Court  would  consider  the  facts  stated,  and  not 
the  practice  of  the  Sessions  in  making  one  side  or  the  other  begin. 
— Lord  Mansfield:    There  is  nothing  at  all  in  this  case.    The 
Sessions  have  found  the  settlement  of  the  wife,  and  it  did  not  ap- 
pear that  the  husband  had  any. — Buller  J.    The  case  cited  by  (a)  It  was  a 
Mr.  fFiUon  is  not  applicable:  no  fact  is  found  there  (a),  not  a  motion  to  quarfi 
word  of  any  settlement  of  the  wife's ;  and  the  presumption  is  ^^n^'^^SJ. 
in  Avour  of  the  order.    But  hero  the  fact  is  contrary  to  the  order.  ^^^^^  certainty 
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upon  the  fiice  —  WiJLLBS  J.  concurring,  the  rule  was  made  absolute,  and  both 

of  it.  orders  auashed* 

If  btubood  and  V20.  Rex  v.  Taufcester,  H.  T.  25  G.  3.  Editor^  MSS.  —  R.  C* 

wife  be  oertifi-  g^d  A/,  his  wife,  on  the  17th  September  1773,  came  with  a  certifi* 

a^^and  the  ^^^  from  H.,  where  they  were  legally  settled,  to  reside  in  the 

cd  to  the'^ti!^"  parish  of  ZV    During  their  residence  at  7*.  under  the  certificate 

lying  perish,  by  they  had  four  children  bom,  and  R.  C  gained  a  settlement  in  7*. 

an  Qfda  which  by  renting  a  tenement  of  lO/.  a  year.     Aflerwards,  and  in  the 

it  unappeeled  absence  of  the  husband,  the  wife  and  her  four  children,  having 

dudn^h'"'  become  chargeable,  were,  on  the  31  st  March  1784,  removed  by  an 

band's  settle-  order  of  two  justices,  which  was  unappealed  against,  from  jT.  to 

ment  to  be  in  H,^  as  to  the  place  of  her  last  legal  settlement.     Subsequent  to 

the  same  parish,  this  removal,  the  husband  went  to  H,  to  his  family,  and,  x)n  the 

though  she  was  27th  Mai/  1784,  was  removed  from  them  by  an  order  of  two 

A^ioSfe*^^  **  justices  to  T.    On  an  appeal  to  the  Sessions  against  this  last  order, 

he  £d  ffi^ed  a  ^^Y  ^<Ditted  collateral  evidence  to  prove  that  the  said  R.  and  3f. 

settlement  in  were  husband  and  xiuife.    The  question  was.  Whether  the  settle* 

the  parish  to  ment  of  the  husband  was  concluded  by  the  first  order  of  removal 

which  the  ceiti-  ^^f  his  wife  and  children,  which  onlv  stated  her  namef  but  did  not 

ficate  was  given.  g|yjg  j^^^  ^^  ^^^  ^^  ^j^y  ^pg  }     'pjjg  Sessions  thought  not ;  and, 

holding  him  settled  at  a  different  place  from  his  wife,  they  coo- 
firmed  the  order  of  the  27th  Mat/  1784,  and  stated  the  case  aa 
above  mentioned.— On  these  orders  being  removed  into  the 
King's  Bench,  Mr,  Dayrbl  obtained  a  rule  to  show  cause  why 
they  should  not  be  quashed  on  the  autliority  of  the  case  of  Rex  v* 
(a)JfUe,^Lll5.  Hinxxvorth  (a)  ;  and  no  counsel  appearing  to  show  cause,  the  rule 

was  made  absolute,  and  both  the  orders  were  quashed. 
If  ^/emecoveH  121.  RejiT  y.  Rudgeleu,  T.  T.  40  G.  3.  8r.  ^.620.  — By  a 
'»'^^^«J*'y  certificate  dated  the  4th  of  March  1727,  directed  to  the  church- 
^i:^e»himL^  wardens  and  overseers  of  ^.,  the  then  officers  of  the  parish  of  R* 
A  to  B,  de-  acknowledged  J.  S.,  his  wife,  and  his  son  E.  S.,  (the  pauper,)  then 
ecribiogherae  about  three  months  old,  to  be  inhabitants  legally  settled  in  tlie 
«  widow,'*  and  parish  of  R»  About  forty  years  ago  the  pauper  E,  S.  was  married 
^ebenoap-  ,n  Gloucester  to  E.G.;  they  parted  in  the  year  1787,  and  since 
lus  conclave  ^^^  ^"^^  never  saw  or  heard  of  each  other  until  after  the  removal 
not  only  as  to  ^^^^  mentioned.  By  the  following  order  of  two  magistrates  the 
her  settlement  Said  E.  was  removed  on  die  9th  ot  November  1799  to  A.  [Here 
but  as  to  that  was  set  forth  an  order  signed  by  two  magistrates  for  removing  her 
dTher  husband    by  jhe  name  and  description  of  "  Elizabeth  Smith,  widow,"  from 

the  parish  of  St.  G.  to  A."]  There  was  no  appeal  against  the  last- 
mentioned  order. — Grose  J.  The  question  is.  Whether  or  not 
the  former  order,  by  which  tlie  pauper  s  wife  was  removed  to  il., 
and  against  which  there  was  no  appeal,  be  conclusive  as  to  the 
settlement  of  the  persons  removed  by  the  present  order  ?  Nothing 
is  more  convenient  in  every  part  of  the  law  than  certainty,  and 
especially  in  cases  of  this  kind  when  it  is  considered  that  those  who 
are  to  sit  in  judgment  at  the  Sessions  are,  generally  speaking,  not 
members  of  our  profession ;  it  is  therefore  of  great  consequence 
that  we  should  abide  by  what  has  been  already  decided  on  settle- 
ment cases.  The  general  rule  that  an  order  of  Sessions  unap- 
pealed against  is  conclusive  seems  to  be  admitted.  The  cases 
alluded  to  prove  it ;  they  also  show  that  the  same  rule  extends  to 
an  order  removing  a  married  woman.  It  is  said,  however,  that 
though  this  rule  was  applied  in  two  of  the  cases  cited  to  a  woman 
removed  as  ajeme  covert^  it  ought  not  to  be  extended  to  a  case 
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where  the  woman  removed  is  not  described  as  a  married  woman, 
aadthat  the  caseof  Aex  v.  The  Inhabitants  of  Totocester  (a\  where  it  (a)AfUe,pU90, 
wasao  extended,  is  not  to  be  considered  as  of  any  authority,  because 
it  was  not  ar^ed  at  the  bar :  but  I  rather  believe  that  the  counsel 
who  were  to  have  argued  the  case  of  Rex  v.  T&tocester  thought  the 
point  so  clearly  settled  that  they  had  no  hopes  of  inducing  the 
Court  to  depart  from  the  opinion  which  they  had  given  in  the  two 
prior  cases,  and  therefore  they  abandoned  it.     Then  if  we  were  to 
determine  in  this  case  that  the  former  order  %f  removal  was  not 
condusiTe,  we  should  shake  the  authority  of  all  the  decisions  on 
this  sabject.    It  was  objected  by  the  counsel  who  argued  in  sup- 
port of  the  order  of  Sessions  tliat  the  former  order  gave  no 
notice  to  the  other  parish  that  the  husband's  settlement  would 
be  litigated  under  it,  because  she  is  only  described  as  **  widow'' 
generally,  without  saying  of  whom  she  was  the  widow.    But 
this  imported  that  she  was  removed  to  a  parish  where  her  hus- 
band had  gained  a  settlement ;  at  least  it  put  that  question  in 
isBoe;  therefore  it  behoved  the  parish  to  which  the  removal  was 
made  to  inquire  how  that  settlement  was  gained.     This  would 
have  been  an  object  of  inquiry  on  an  appeal  ag^ainst  that  order. 
Bat  as  tiiat  parish  did  not  then  litigate  the  question,  we  are  bound, 
according  to  all  the  authorities*  to  determine  that  the  former 
order  of  removal  is  conclusive,  and  that  not  as  to  her  only,  but  as 
to  the  husband  likewise.    The  consequence  is,  that  this  rule  must 
be  made  abaolute. — Lawrence  J.    The  counsel  in  support  of  the 
order  of  Sessions  admitted  that  the  case  of  Rex  v.  Hincksworih  (6)   (6)^iiir,pl.ll5. 
must  be  considered  as  an  authority  as  far  as  it  professes  to  decide, 
but  they  attempted  to  distinguish  that  case  from  the  present,  by 
saying  that  the  order  in  that  case  conveyed  a  notice  to  the  parish 
to  which  the  removal  was  made  that  it  involved  in  it  the  husband's 
settlement,  and  they  seem  to  admit  that  if  a  similar  notice  had 
been  conveyed  in  the  former  order  in  this  case  it  would  have  been 
sufficient.     Now  I  think  that  this  order  did  upon  the  face  of  it 
point  out  that  the  husband's  settlement  might  come  in  question 
under  it ;  for  the  woman  was  removed  as  a  ttndow,  in  which  case 
the  presomption  is  that  she  was  removed  to  the  place  where  her 
hmband  was  settled.    Therefore  that  parish  either  did  then  inquire 
at  to  Che  husband's  settlement,  and  were  satisfied  that  there  was 
no  ground  for  an  appeal,  or  they  made  no  inquiry  on  the  subject, 
but  acquieacred  under  the  order  of  removal :  but  in  either  case,  I 
think,  on  the  authority  of  the  former  cases,  that  the  former  order  is 
conclusive  as  to  both  these  parties. — Le  Blanc  J.    I  am  also  of 
ofunion  that  the  former  order  of  removal  is  conclusive  as  to  the  set- 
tlement of  both  the  persons  now  removed.     The  general  rule  that 
an  order  of  removal  unappealed  from  is  conclusive  is  admitted ;  it 
is  likewise  admitted  that  an  order  of  removal  of  a  wife,  as  such,  is 
conclusive  not  only  as.  to  her  but  as  to  her  husband.    Then  the 
question  here  is,  Whether  or  not  the  removal  of  a  wife  by  a  wrons 
additiofi  makes  any  difference  in  this  respect  ?     And  with  regard 
to  that  point,  the  cases  of  Rex  v.  Silchester  and  Rex  v.  St.  Mary f 
Lambeth^  show  that  an  order  of  removal  unappealed  from  is  con- 
clusive, though  the  party  be  removed  by  a  wrong  addition ;  for  in 
both  those  cases  the  woman  was  removed  as  the  wife,  though,  in 
fittt,  she  was  not  the  wife,  and  yet  it  was  holden  that  the  partiei 
precluded  by  the  orders  from  disputing  th^  fluettlementa  again 
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upon  subsequent  removals.    The  result  of  all  the  cases  on  lh« 

subject  seems  to  be  this ;  an  order  of  removal  unappealed  against 

is  conclusive;  an  order  of  removal  of  a  woman,  though  not  as  wife» 

is  conclusive  as  to  Uie  settlement  of  the  husband  as  well  as  the 

wife ;  and  the  circumstances  of  the  party  being  removed  under  a 

wrong  description  does  not  take  the  case  out  of  the  general  rule» 

— Pbr  Curiam  :  Both  orders  quashed.  ^ 

An  prder  of  122.  Rex  v.  Eltham  (a),  E.  T.  4*4  G.  3.  5  Etut,  1  IS.— An  order  of 

justicetremoT-   i^q  justices  Stated  that  complaint  had  been  made  to  them  by  the 

!^*Vp*  f       diurchwardens,  &c.  of  the  poor  of  the  parish  of  &.  G.,  "  thait 

0^^^^    *    «  Mary  Finn^  wife  of  P.  F.,  who  is  a  Scotchman,  and  toko  never 

wlw  nerer '        **  gained  a  settlement  in  England,  with  their  three  children  (naming 

gmincd  a  set-      **  the  infants),  &c.  had  latelv  come  to  inhabit  in  the  said  parish; 

tlcment  in^         «  not  having  gained  a  legal  settlement  there,  &c.  (in  the  usual 

^d^thS^'ch'l-     "  ^orm),  and  that  upon  examination  of  P.  F.,  and  of  the  said  Margf 

d^totbepiace  "  his  wife^  on  oath,  &c.  and  upon  other  circumstances,  the  said 

of  A«r  last  legal  **  justices  adjudged  that  the  parish  of  E.  was  the  last  legal  settle* 

lettlement ;        *^  ment  of  the  said  Mary  and  her  three  children^**  and  directed  the 

which  order       removal  of  the  said  Mary  ^nd  her  children  accordingly  to  EHkam^ 

T»^^?"      "  ^y  ^^  mw/iia/  consent  of  the  said  P.  and  Mary  his  wife.'*     Against 

to  be  made'on    ^^*  order  there  was  an  appeal,  whicl^was  afterwards  dismissed  by 

esammiuion  of    the  Sessions,  without  stating  any  case  upon  it.    And  both  these 

the  kutband,       orders  having  been  removed  mto  this  Court  by  certiorari^  objection 

and  vith  the       was  taken  by  £.  Morris,  that  the  wife  was  removed  by  the  order 

^1*^^  ^*"*     of  the  justices  from  her  husband,  who  was  still  living,  and  probably 

wai  holdSa  '      ^°  ^^^  ^^^y  P^^^  ^''o™  whence  she  and  the  children  were  removed, 

good.  And  whose  assent  to  their  separation,  even  if  it  could  be  presumed 

(6)  8  T.R.  545.  in  favour  of  the  order,  was  invalid.    Marshall  v.  Rution.  (6)     In 

(c)^iiitf,pl.ilo*  ^*  Michael  v.  Nunny  (c),  the  Court  said,  that  if  the  husband  were 

in  the  parish  from  whence  the  wife  was  sent,  it  would  vitiate  the 
order.  Now  that  fact  is  to  be  collected  in  this  case ;  for  he  is  stated 
to  have  been  examined  before  the  magistrates,  and  to  have  given 
his  consent  to  the  removal. — Lawrbnce  J.  How  does  it  appear 
that  the  husband  was  living  in  the  parish  of  Si.  George  the  Mariyrf 
'  He  might  have  been  before  the  magistrates  without  residing 
there.  The  order  onl^  states  that  the  wife  and  children  were  come 
to  inhabit  in  that  parish.  —  LokD  Ellbnborough  C.  J.  What 
doubt  is  there  in  the  case  ?  A  Scotchman^  who  has  no  settlement 
of  his  own,  and  is  desirous  to  give  his  wife  and  children  the  benefit 
of  hers,  being  unable  to  maintain  them,  consents  that  she  should  be 
sent  to  her  parish,  to  which  she  herself  is  willing  to  go.  Why 
should  he  not  consent  ?  This  is  nothing  like  the  contract  of  sepa- 
ration declared  to  be  illegal  in  MarshaU  v.  Rutton.  Servants,  and 
other  persons  of  that  description,  members  of  the  same  family,  who 
are  to  subsist  by  their  labour,  must  frequently  separate  for  that 
purpose.  Here  there  is  neither  a  private  nor  a  public  injury,  and 
there  is  no  law  against  it.— Pbr  Curiam  :  Rule  discharged,  and 
both  orders  affirmed. 

By  itat.  59G.S.       128.  Rex  v.  Leeds,  E.  T,  2  G.  4.  4>  B.  4*  A.  498 Two  justices  by 

^if  and^d  hT  ^^^^^  ^^^^^  removed  Hannah,  the  wife  of  T.  Robinson,  and  her 
unenuuicit'^  children,  from  the  township  of  Z».  to  the  township  of  A.  The 
pated  children  Sessions  upon  appeal  discharged  the  order,  subject  to  the  opinion 
of  a  5ico<c*fNan,  of  this  Court  upon  the  followmg  case:  T.  Robinson,  the  husband 
who  hat  not       of  Hannah  Robinson,  was  a  Scotchman,  residine  at  Z.  with  his 

^  ^  («r)  But  tee  I^x  ©.  Leeds,  /wH,  pL  123, 
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frniJy,  and  bad  not  acquired  any  settlement  in  EngUnuL    Not  settlement  in 

being  aUa  to  maintain  his  wife  and  children,  they  were  obh'ged  to  England,  muft, 

apply  for  relief  to  the  township  of  £••  and  were  actually  chargeable  '^  chargeeble, 

to  that  township  at  the  time  of  granting  the  order  of  removal.  ^ ^^} ^^ lu 

Under  these  circumstances  he  consented  that  his  vife  and  children  SThulSMirto 

should  be  removed  to  A.f  which  was  the  place  of  his  wife's  maiden  Scotland,  and 

lettlement.     It  was  objected  by  the  counsel  for  the  appellants,  cannot  be  re- 


that  by  the  statute  59  G.  3.  c.l2.  s.SS.  the  wife  and  family  (the  ^^J^  ^  ^^ 
diildrm  not  having  gained  any  settlement  in  their  own  right),  "**^*^!S?*" 
could  not  be  sent  by  an  order  of  removal  to  her  maiden  settlement,  ™|J>"^ 


but  ought  to  be  sent  by  a  pass  under  that  act,  along  with  the  hus- 
band, to  Scotland.  The  Sessions  were  of  that  opinion,  and  accord* 
ingly  discharged  the  order  of  removal. — Abbott  C.  J.  This 
question  arises  out  of  the  compulsory  power  formerly  vested  in 
jusdcea  of  peace,  of  removing  a  wife  from  her  husband  by  consent ; 
and  it  is  ooe^  and  that  not  the  smallest  of  the  evils  attendant  on  the 
poor  laws,  that  cases  should  have  arisen  under  them,  in  which  this 
Court  has  held  that  such  a  removal,  amounting  to  a  temporary 
divorce,  might  lawfully  be  made.  It  is  to  be  observed,  however, 
that  in  Rex  v.  EUham  (a)  there  was  the  consent  of  both  husband  and  (a)  Jnte,^  i  as. 
wife  to  the  separation.  I  am  very  glad  that  we  are  relieved  by  this 
act  of  parliament  from  the  necessity  of  considering  those  cases.  I 
think  It  is  impossible  to  read  the  words  of  the  SSd  clause 
without  seeing  that  the  magistrates  have  now  the  power,  in  cases 
like  the  present,  of  aendioff  theiiusband,  together  with  his  wife  and 
fianily,  by  a  pass  to  Scotland ;  and,  having  this  power,  I  am  of 
opinion  that  they  cannot  now  remove  the  wife  and  family  to  her 
naiden  settlement,  ao  as  to  separate  her  from  her  husband.  I 
think,  therefore,  that  the  order  of  Sessions  was  right,  and  ought  to 
be  confirmed.  —  Batlet  J.  I  am  of  the  same  opinion.  It  is 
againat  public  policy  and  good  morals  to  permit  the  separation  of 
husband  and  wife,  even  with  their  consent.  This  question,  how- 
ever, tiima  on  the  construction  of  59  G.  3.  c.  12.  s.  33.,  which 
enacts*  that  it  shall  and  may  be  lawful  for  the  magistrates,  and  they 
are  thereby  required,  in  certain  specified  cases,  to  cause  persons 
bom  in  SoaUand^  &c.  to  be  brought  before  them.  Now  these  are 
wordB  of  compulsion  on  the  magistrates  to  institute  proceedings  in 
cases  like  the  present.  The  act  then  provides,  that  the  justices 
shall  inquire  into  the  settlement  of  the  head  of  the  family  and  his 
or  her  children,  in  order,  as  it  seems  to  me,  to  ascertain  whether 
any  of  those  children  have  been  emancipated.  It  then  enacts,  that 
such  justices  shall  and  are  thereby  empowered  to  cause  such  poor 
person,  his  mfti  and  such  of  his  children  as  have  not  gained  a  set* 
tlement  in  England^  to  be  removed  by  a  pass  to  Scotland.  Now  it 
is  to  be  observed,  that  the  wife  is  thus,  for  the  first  time,  introduced 
in  the  latter  part  of  this  clause,  which  is  perfectly  silent  in  the  prior 
part  of  it,  as  to  any  inquiry  to  be  made  by  the  justices  respecting 
Aer  settlement.  I  think,  therefore,  that  the  magistrates  have  no 
discretion  given  to  them  of  removing  the  wife  to  her  maiden  settle- 
ment, and  thereby  of  separating  her  and  her  family  from  the  hus- 
band. If  the  magistrates  remove  at  all,  they  must  remove  the 
whole  family  togeOier  to  Scotland,  under  the  provisions  of  this  act 
of  parliament.— HoLROTD  J.  I  am. of  the  same  opinion.  The 
worda  of  tbia  clause  are  imperative  on  the  magistrates,  in  case  they 
make  any  order,  to  remove  the  whoh  iamily  to  Scotland^  and  not, 
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as  they  have  done  here,  to  remove  the  wife  and  family  to  the  place 
of  her  maiden  settlement.  By  the  act,  if  the  husband  becomes 
chargeable  by  himself  or  his  family,  he  may  be  removed  ;  and,  it 
seems  to  me,  that  it  is  altogether  immaterial,  provided  the  head  of 
the  family  be  born  in  Scotland^  whether  the  children  be  bom  in 
England  or  not.  The  only  exception  is,  as  to  those  children  who 
have  gained  settlements  in  England  in  tlieir  own  right.  Then,  as  a 
power  is  now  given  to  remove  the  husband,  the  wife  must  be 
removed  with  him ;  for  the  power  of  removing  her  to  her  maiden 
settlement  was  allowed  to  exist  only  from  the  necessity  of  the  case, 
and  must  cease  with  it*  It  seems  to  me,  that  we  cannot  narrow 
the  construction  of  the  words  of  this  statute,  unless,  in  so  doing,  we 
clearly  saw  that  we  should  further  the  intention  of  the  legislature. 
And  as  I  do  not  think  that  their  intention  was  to  prevent  the  re* 
moval  of  the  whole  family  together,  I  am  of  opinion  that  the  decision 
of  the  Sessions  was  right. — Best  J.  If  the  point  decided  in  Rex  v. 
(a)ilfae,pl*l2S*  Eltkam  (a)  were  to  occur  again,  I  think  it  would,  perhaps,  be  worth 

considering  whether  that  decision  could  be  supported.  It  is, 
however,  not  necessary  to  determine  that  question  now,  because  I 
am  clearly  of  opinion,  that  under  the  clause  of  this  act  of  par- 
liament, it  is  imperative  on  the  magistrates  to  remove  the  whole 
family  to  Scotland,  It  seems  to  me,  that  clearer  terms  could  not 
have  been  used.  For  the  act  expressly  says,  "  that  the  raagis- 
**  trates  shall,  and  they  are  hereby  empowered,  to  remove  such 
**  poor  person,  his  wife,  and  such  of  his  children  as  have  not  gained 
**  a  settlement,  to  the  place  of  his  birth  or  last  legal  settlement." 
The  statute  could  not,  therefore,  mean  to  leave  a  discretion  in  the 
magistrates  as  to  whether  they  would  exercise  this  power  or  not. 
And  by  adopting  this  construction,  we  shall,  as  it  seems  to  me» 
further  the  object  of  the  statute,  which  was  to  remove  the  incon- 
venience which  existed  from  idle  and  improvident  persons  coming 
to  this  country,  and  remaining  here  irremovable  with  their  wives 
and  families.  Any  other  construction  would  produce  great  incon- 
venience. It  is  quite  clear^  that  the  head  of  Uie  family  may  be 
removed;  and  if  he  should  be  removed,  after  the  separation  from 
his  family,  the  wife  and  children  would,  in  all  probaoility,  remain 
permanently  chargeable.—  Order  of  Sessions  confirmed. 
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CHAPTER  IV. 

SETTLElffBHT  BY  REKTINO  A  TENEMENT  OP  TEN  POUNDS  A  YEAR. 

T.  The  Statuies. 

II.  The  Kind  of  Tenement. 

III.  The  Species  of  Tenure. 

IV.  The  Value  of  the  Tenement. 

V.  The  Time  for  which  it  must  be  holden. 
VI.  The  Resmence  necessary. 

I.  The  Statutes. 
13  &  14  Car.  2.  c.  12.§  1, 2.    59  G.  S.  c.  50.     6  G.4.  c.  57. 

•  * 

II.  The  Kind  of  Tenement. 


124w  0£^  V.   Sianmore,    H.  T.  3  Jac.  2.    Sib'it.  268.  —  The  ii,e  statute 

queatioQ  was.    Whether  the  ten  founds  per  annum  meanMnrumg 
meattwied  in  the  statute  13  &  14*  Car.  2.  c.  12.  for  the  settlement  anettatsof 
of  a  poor  man  shall  be  understood    10/.  a  year  of  an  estate  ^^'^T^^* 
rf  freehokl  and  inheritance,  or  lOl.  a  year  as  a  tenant?     And  SkojiJ* afree- 
it  was    urged,    that  it  is  unreasonable  to  intend  that  the   act  hold  to  that 
would  remove  a  person  from  his  freehold  though  under  10/.  a  taIuc. 
jear  ^    and  that  the  statute  ought  to  be  understood  of  renting 
iOL  a  year.    And  a  case  was  cited  to  have  been  so  ruled  by 
North  C  J.  at  the  assizes  at  Budnngham ;    and  Holloway 
^dt  that  he  had  known  it  to  be  so  adjudged.  —  But  Herbert 
C.J.  was  of  another  opinion^  and  took   a  man   who  bought  a 
cottage  of  20)9.  a  year,  of  which  he  had  the  inheritance,  to  be 
within  the  words  and  meaning  of  the  act,   if  he  be  likely  to 
become  chargeable  to  the  parish ;   for  that  is  the  thing  against 
which  the  statute  provides ;  but  when  a  man  is  not  likely  to 
become  chargeable  to  the  parish,  if  he  will  live  in  a  cottage  of 
10s.  per  annum,  or  otherwise  under  his  condition,  he  is  not  within 
the  meaning  of  the  act.    The  other  justices  were  silent. 

125.  Eveli/n  v.  Rentcomby  i/.  7\  10  Ann.  Salk.  536.  —  An  order  A  water^mUU 
was  drawn  up  specially  to  have  the  opinion  of  the  Court,  whether  *  tenement 
renting  a   toater^mill  of  10/.  a  year  would   make  a  settlement.  Tl^OM-^fi  *i2. 
—  Et  per  totam  Curiam:  Clearly  a  mill  is  a  tenement,  and  seealaothecwe 
the  renting  thereof  must  gain  a  settlement  within  the  statute.  of  Cnmley  v. 

St.  MaryGuildford,  1  Str.  502. 

126.  Kinverv.  Stone,  H.T.  12  G.  1.  Str.  678. — A  poor  person  Acoruy-warrtn 
rented  a  coney-warren  and  a  cottage  upon  it  at  10/.  per  annum,  "•tenement, 
—Per  Curiam  ;  A  mi//has  been  held  to  be  a  tenement  within  the  71*Qit.^c  i* 
statute,  and  why  not  this  ?  It  is  his  ability  to  pay  10/.  per  annum,  ^  q^  sJk.es. 
that  is  the  foundation  of  the  settlement;  and  whether  he  pays  it  2Sess.Cat.H4^ 
for  a  house,  for  habitation,  or  for  a  warren  which  brings  him  in  a 

profit,  is  not  material. 
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SETTLEMENT   BY   RENTING    A   TENEMENT.       [Cu.  IV. 


A  prisoner  in 
the  Fleet  who 
rents  a  house  of 
10/.  a  year 
within  the 
Rules  thereby 
gains  a  settle- 
ment. 

S.  C.  Sir.  924. 
2  Bar.K.B.76. 
2  Kely,  240. 


though  no 
dwelling'placey 
is  a  tenement 
within  the  act ; 
and  will  gain 
the  tenant  a 
settlement  if 
he  reside  in  the 
parish*  although 
he  has  given 
•aevrity  for  the 
payment  of  the 
rent. 

2  Str.  1077. 
lSes8.Cas.402. 


(a)  Vide  ante, 
pi.  125. 


X^and  taken  for 
a  particular 
purpose,  as  that 
of  growing  po* 
tatoes  for  a  par« 


127.  St.  MargarefSfWestminsterfy.  St. Martin's, Ludgatct H.T. 
5  G. 2.  Editors  AISS.  —  Two  justices  removed  E.  C,  a  single 
woman^  from  the  parish  of  St.  M.  to  the  parish  of  L.  The 
Sessions  quashed  the  order,  and  stated  the  following  case :  J.  C, 
the  father  of  E.  the  pauper,  rented  a  house  in  the  parish  of 
St.  Af.  at  25/.  a  year ;  lived  in  it  eight  years ;  and  paid  to  the 
rates  of  church  and  poor :  this  house  was  situated  within  the 
rules  of  the  Fleet  prison ;  and  the  said  J.  C,  at  the  time  he  so 
rented  the  said  house,  was  a  prisoner  in  the  custody  of  the  warden 
of  the  Fleet.  The  said  E.  was  bom  in  the  said  house  during  the 
father's  residence  therein,  under  the  circumstances  before  men- 
tioned, and  had  gained  no  settlement  in  her  own  right. —  Cor- 
BETT  submitted  to  the  Court,  that  the  father  gained  a  settlement 
in  the  parish  of  St.  Af.  by  renting  a  tenement  therein  of  10/. 
a  year,  and  that  his  daughter  was  entitled  to  his  settlement. —  The 
Court  were  of  opinion,  that  this  was  a  tenement  within  the 
13  &  14  Car.  2.  c.  12.,  and  therefore  quashed  the  order  of  Sessions, 
and  confirmed  the  order  of  the  two  justices. 

128.  Rex  V.  Butlei/,  T.  T.  10  &  11  G.  2.  Burr.  S.  C.  107-  — 
C.  came  with  a  certificate  from  Butley  to  BenhaU,  and 
some  short  time  afterwards  took  a  lease  of  a  tvindmill  in  BenhaU 
from  one  T.  G.  for  the  term  of  three  years,  at  the  yearlj^  rent 
of  14/.  About  the  same  time  he  hired  of  T.  M.  a  cot- 
tage and  a  piece  of  land  in  BenhaU  by  parole  to  hold  for  one 
year,  and  so  fVom  year  to  year,  so  long  as  it  should  please  both 
parties,  at  the  yearly  rent  of  Si.  C.  entered  upon  the  mill,  the 
cottage,  and  the  land,  and  occupied  the  same  for  three  years 
under  the  said  lease,  and  paid  all  the  rent  himself;  but  he  had  a 
surety,  who  engaged  for  the  payment  of  the  rent  of  tlie  tvindmiil 
during  the  said  three  years.  Afler  the  expiration  of  the  lease, 
he  occupied  the  mill  for  thtee  years  longer  under  a  parole 
agreement  that  he  should  hold  the  said  miU  at  the  said  annual 
rent  so  long  as  he  should  continue  to  pay  the  same ;  and  for  the 

Eayment  of  the  rent  under  this  agreement  no  surety  was  required, 
hiring  these  last  three  years  C.  occupied  another  cottage  in 
BenhM  of  S/.  2«.  6d.  a  year,  which  he  rented  as  a  tenant  at  will. 
It  was  insisted,  that  this  could  not  gain  a  settlement ;  for  though 
a  toater-commill  had  been  l)eld  to  be  a  tenement  within  the  act  [a), 
yet  a  toindmill  could  not  be  considered  as  such,  because  it  had  no 
house  or  place  of  residence,  as  other  mills  have.  —  By  the 
Court  :  It  has  been  endeavoured  to  distinguish  between  renting 
land  and  renting  a  mill,  because  a  miller  has  no  stock ;  but  this 
objection  has  been  of\en  overruled:  the  words  of  the  act  are 
"  bond  fide  .•"  and  what  can  be  better  evidence  thereof  than 
payment  of  the  rent  ?  If  a  man  rent  lands  or  a  mill  of  10/.  fer 
annum  without  any  house  in  the  parish,  he  gains  no  settlement, 
because  he  cannot  reside  thereon  without  a  place  of  habitation. 
But  here  the  pauper  held  a  cottage  and  lands  at  3/.  jier  annum,  at 
the  same  time  that  he  held  the  mill  at  1 4/.  jter  annum  ;  and  there- 
fore he  gained  a  good  settlement. 

129.  Rex  v.  ^enston  {a),  E.  T.  32  G.  2.  Burr.' S.  C.  474-— The 
pauper  7*.  having  gained  a  settlement  at  S.  by  a  yearns  hiring 
and  service,  afterwards  took  a  house  in  the  parish  of  G.,  at 
SQs.  a  year,  which  he  ei^joyed  for  15  years ;  hwe  years  before 

[a)  Rex  v.  Croft,  ;)o«r,  pi.  189. 


Sect.  Jt]  tub  kind  ow  tenement.  ^ 

his  remoYai  lie  took  two  acres  of  land  in  the  parish  of  AT.  B,  ticular  poitian 
for  the  growing  of  potatoes,  from  Candlemas  to  Michaelmas^  for  of  the  year,  U 
9^:   and  at  the  same  time  and  from  the  same  person  took,  in  *^°cm^nt 
the  said  parish  of  /:.  5.',  half  an  acre  of  land,  at  40*.  for  the  Ta^^V^i^. 
like  term ;  and  paid  his   rent  for  all  the  premises,  which  were 
o^  the  value  aforesaid.    The  pauper  entered  upon  and  enjoyed 
the  lands  during  the  term ;  and  during  the  latter  part  of  the 
time  of  his  enjoyine  the  same,  to  xvitf  oetween  Midsummer  and 
MichaelmaSf  he  lodged  above  40  days  in  the  parish  of  K,  B, 
where  the  lands  lay,  for  the  convenience  of  digging  up  and  dis- 
posing of  the  potatoes.    It  was  contended,  that  this   land   was 
hired  for  a  particular  purpose —  for  the  planting  of  potatoes  where    i 
no  stock  is  requisite ;  and  that  as  the  residence  in  K>  B,  was  for  the 
mere  purpose  of  looking  after  the  potatpes,  it  was  not  a  tenement 
within  the  meaning  of  the  act  of  parliament. — Lobd  Mansfield  : 
This  man  has  bond  fide  taken  ground  of  the  yearly  value  of  12/. 
J  Of.  ifw^  are  to  judge  by  computing  the  proportional  rent ;  and 
in    the   nature  of  this  species  of  cuUure,   it   is  a  taking  of  the 
whole  year's  profits  of  the  land.    In  some  other  cultures  besides 
thiSy  as  toaadf  rape^  &c.  it  requires  only  a  part  of  the  year  to  get 
the  crop ;   and  it  is  stronger   where   the   rent  for  part   of   the 
year  only  is  above  102.  than  where  the  10/.  is  payalile  for  the 
whole  year.  —  Dennison,  FosT£R,and  Wilmot  Js.  concurred. 

ISO.  Bex  v.  St.  Georges  Hanover  Square,  T.T.  II  G.  3.  MSS.   a  first  and  se- 
— M.9  the  pauper,  about  12  years  before  his  removal,  hired  of  cond  floor  un- 
Mr.  J,  B.  the  first  and  second  floors  unfurnished  of  a  house  of  furnished,  at 
the  value  of  40/.   a  year,  in  the  parish  of  St.  «/.,    the  pauper  »*»«  «n|  ©^  lo'- 
fuTMshed  this  part  of  the  house,  and  held  the  same  entirely  to  ^^^^  Id^ouch 
himself,  and  inhabited  therein  seven  years,  and  paid  for  the  same  the  apartments 
10/.  a  year,  clear  of  all  deductions,  to  the  landlord  J,  R,  during  all  are  not  distinct 
that  time :  there  was  only  one  door,  and  one  staircase,  which  were  from  the  bouse, 
used  in  common  by  the  pauper  and  other  persons  who  resided  in   See  Burr.  S.  C. 
the  house :  and  the  order  of  Sessions  vacating  the  order  of  two  ^^^' 
justices,  by  which  the  pauper  was  removed  from  St.  G.  to  St.  </•, 
was  quashed. 

13 J.  Rex  V.  St.  Giles's  in  the  Fields,  //.  T.  \5G.  3.  Burr.  S.  C.  A  shop  occu- 
798-  —  £.  0.  was  married  to  T.  O.  about  eight  years  previous  to  Pi«d  separately 

the  removal.     The  father  of  T.  O.  was  legally  settled  in  the  parish  f^?^.® .^^^ 
-^-_,-.,,  ,  «'?  ,  •••to  which  It  be- 

of  St.  A.     T.  O.  had  not  done  any  act  to  gam  a  settlement  in  his  i^^^  j,  ^  ^g^g. 

own  right,  except  that  about  12  months  previous  to  their  said  ment. 

marriage,  he  tooK  a  shop,  at  15/.  IBs.  a  year,  in  Piccadilly,  in  the 

parish  oi  St.  </.,  being  part  of  the  house  of  one  Mrs.  L. :  the  shop, 

at  the  time  of  his  taking  it  had  no  door  but  that  which  opened 

immediately  into  the  street,  nor  any  communication   with   the 

other  part  of  the  house :  he  likewise  agreed  for  the  use  of  the 

water  and  necessary  (which  were  within  the  house) ;  to  which  he 

had  access,  in  common  with  the  other  lodgers,  by  another  door 

belonging  to  the  house,  which  opened  into  a  court  leading  from 

Piccadilly  to  Jermyn  Street :  he  also  agreed,  at  the  time  of  taking 

the  shop,  that  his  sister,  who  was  part  of  his  family,  should  lodge 

with  Mrs.  Z/s  maid  in  the  garret  of  the  house  ;  for  which  he  was 

to  pay  an  additional  rent  over  and  above  the  15/.  \5s.     In  less 

than  a  month  after  he  had  taken  possession  of  the  shop,  finding  it 

inconvenient  to  go  out  at  one  door  and  in  the  other,  he  applied  to 

Mrs.  L.  for  leave  to  open  a  way  through  the  partition  which  sepa* 
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A  farnisbed 
room,  with  fire 
found,  rented 
by  the  week  for 
a  particular 
purpose,  and 
the  landlord  to 
have  the  use  of 
it  at  other  times, 
is  a  tenement 
within  the 
statute. 


A  **Iand^»aie 
colliery'*  is  a 
tenement,  by 
the  reniing  of 
which  a  person 
may  gain  a  set- 
tlement. 

See  this  case 
stated  more  at 
large,  Cald.  452. 


rated  the  shop  from  the  staircase :  she  coDsented  thereto  ;  and  he 
opened  the  same  accordingly :  he  rented,  and  constantly  lay  and 
resided  in  the  shop,  and  publicly  carried  on  his  trade  as  a  shoe- 
maker in  the  same  (having  such  communication  to  the  water,  the 
necessary,  and  the  staircase  by  which  his  sister  went  to  her  lodging 
in  the  garret,  as  aforesaid},  until  his  marriage :  he  continued  in 
the  house,  under  the  same  circumstances,  for  about  two  years 
afterwards:  and  Mrs.  L,  rented  and  resided  in  the  said  house 
during  all  the  time  of  the  said  T.  O.'s  residence  as  aforesaid,  and 
paid  SO/,  per  annum  and  all  parochial  taxes  for  the  same.  —  The 
Court  were  of  opinion,  that  this  was,  undoubtedly,  a  tenement  of 
the  value  of  10/.  a  year :  and  that  T,  O,  was,  consequently,  settled 
in  the  parish  of  iS^.  </• 

132.  Rex  V.  Whitechapeh  H.  T.  26  G.  3.  Editor'*  MSS.— 
Anne  AUam^  widow,  and  her  children  were  removed  from  White^ 
chapel  to  Westham,  —  The  Sessions  quashed  the  order,  and 
stated,  That  the  pauper's  late  husband,  Peter  AUam^  about  four 
years  ago,  hired  b  house  in  Westham  of  the  yearly  value  of  8/.  8*., 
and  resided  therein  till  his  death,  which  happened  12th  January 
1785 :  that  about  12th  October  1784  he  hired  a  room  at  the  sign 
of  The  Bird  in  Hand  victualling-house  in  Westham ^  at  Ss, 
a  week,  to  be  made  use  of,  and  which  was  used  as  an  office 
or  place  for  the  justices  to  m^t  and  transact  the  parish  and 
other  public  business ;  he,  Peter  AUam,  being  clerk  to  the  said 
justices.  The  room  was  /urnished  with  ^chairs  and  tables,  and 
the  landlord  was  to  find  liring ;  and  it  was  agreed  that  the  land- 
lord was  to  have  the  use  of  the  room  on  the  assembly- nights, 
being  once  a  fortnight,  and  at  other  times  when  AUam  di^  not 
want  it.  AUam  had  the  key,  and  might  have  locked  the  door  if 
he  would,  but  did  not  do  it  above  once  or  twice,  and  used  to  leave 
the  key  in  the  door.  The  rent  of  35.  a  week  was  paid  by  AUam 
out  of  his  own  monies  and  fees,  and  no  part  thereof  was  paid  by 
tlie  justices;  nor  had  they  any  concern  with  the  room,  other 
than  merely  meeting  therein  xor  the  purpose  aforesaid.  —  Mr. 
Silvester  contended  that  the  pauper's  husband  was  only  ser- 
vant to  the  justices;  that  this  room  was  not  an  entire  teifement ; 
that  the  Ss,  a  week  included  fire,  which  might  amount  to  nearly 
the  whole;  and  that  the  landlord  also  found  furniture.  —  Bul- 
ger J.  There  is  nothing  found  as  to  the  value  of  the  fire  and 
the  furniture  ;  and  all  we  can  say  is,  that  he  has  rented  a  tenement 
of  10/.  a  year.  —  Order  quashed. 

133.  Rex  V,  North  Beddum,  E.  T.  24  G.  3.  Editor'*  MSS.  — 
The  pauper  had  a  leaseof  **  a  land  sale  colliery,"  at  12/.  10s. 
a  year,  for  a  certain  season  of  the  year ;  and  also  rented,  by  parole 
agreement,  another  land  sale  colliery,  at  24/.  a  year.  About 
three  years  previous  to  his  removal,  and  subsequent  to  the  expir- 
ation of  the  term,  he  applied  to  the  lessor  for  a  sight  of  the  lease, 
but  which  the  lessor  refused  to  show  him,  and  soon  afterwards 
died.  The  lease  not  being  produced,  the  Sessions  admitted  parole 
evidence  of  its  contents ;  and  one  objection  was,  that  such  evidence 
was  improperly  received  :  but  a  second  point  was,  that  it  had 
appeared  that  this  demise  was  not  only  for  a  tenement,  but  also  for 
a  great  quantity  of  personal  chattels  for  the  purpose  of  working 
tlie  coal  mine ;  and  that,  on  the  case  as  it  stood  stated  by  the 

Sessions,  a  "land  sale  colliery,"  being  a  term  well  known  in 
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the  coal  countries  as  comprehending  not  the  mine  only,  but  the 
stock  of  horses,  gins,  ropes^  and  other  things  necessary  for  working, 
and  therefore  that  so  considerable  a  part  of  the  rent  must  have 
been  for  this  stock,  that  the  tenement  itself  would  not  be  worth  10/. 
syear.  —  The  Court  held,  that  the  Sessions  had  done  right  to 
receive  parole  evidence  of  the  contents  of  the  lease;  and  they 
confirmed  the  orders  which  removed  the  pauper  to  North  Bed- 
bum^  in  which  parish  he  had  rented  these  land  sale  collieries. 

134.  Rex  V.  lVhixley(a),  H.T.26G.3.  1  T.  R.\S7.— T.  P.  AcaiOe^uU 
the  pauper  served  an  apprenticeship  to  R,  P.  in  the  township  of  a  tenement 
fVhixley^  the  said  R.  then  residing  there  under  a  certificate  from  wiUiin  13& 
the  township  of  B.  .•  in  the  two  last  years   of  the  pauper's  ap-  l4Car.2.  c.l2. 
prenticeship,  his  master  R^  P.  rented  a  dwelling-house,  with  a  ^^f  *^  !>"«•?<»• 
garden,  orchard,  yard,  stable,  mistal,  and  shop,  of  the  value  of  ^u^im.* 
!/•  lis.  6d.per  annum ;  and  also  a  meadow,  containing  near  seven 

acres,  at  the  yearly  rent  of  ?/•  10^. ;  and  also  at  the  same  time, 
namely,  for  Uie  last  two  years  of  the  pauper's  apprenticeship, 
occupied  two  cattle-gates  of  the  value  of  1/.  4fS.  a  year,  in  a  stinted 
pasture,  on  consideration  that  the  said  R.  P.,  being  a  carpenter, 
should  keep  in  repair  three  common  highway-gates  which  the 
persons  having  a  right  to  the  cattle-gates  were  bound  to  sustain. 
—  The  question  for  the  opinion  of  the  Court  was.  Whether  the 
said  cattle-gates  were  a  tenement  within  the  statute  ?  —  Lord 
Mansfield  C.  J.  These  cattle-gates  pass  by  lease  and  release, 
and  cannot  be  devised  but  according  to  the  statute  of  frauds. 
They  are,  therefore,  to  be  considered  as  a  tenement  within  the 
statute. 

135.  Rex  V.  Old  Alresford,  T.  T.  26  G.  3.  1  T.  R.  358.  -^  The   a  lease  of  the 

pauper  «/.  Z>.  and  his  father  resided  in  O.  A.,  under  a  certificate  fishery  of  a 

from  C.     The  father,  after  he  went  into  O.  A.,  rented  a  house  pond,  wiUi  the 

and  piece  of  land  therein  at  3/.  a  year,  and  occupied  the  same  «P«»'^»«<^' 

several  years:  during  two  years  he  took  and  held  under  a  parole  niSe«*inand 

agreement  from  Mr.  Edwards  the  following  premises  in  O.  A.y  vi^.  about  the  same, 

the  fishery  of  a  pondf  containing  60  acres,  called  A,  pond,  xjoith  is  such  a  con- 

the  grates,  &c.  and  also  all  the  spear-sedge,  flags,  and  rushes  growing  structiye demise 

in  and  about  the  said  pond ;  and  the  risht  of  cutting  the  sedge  growing  ?^}^  '^ij^^ 

c  u  J  Y  J  *  •    •  It  IS  a  suflRcient 

on  a  piece  of  rough  meadow  or  sedgy  ground,  contammg  seven  ig^^g^g^g^  within 

acres,  not  being  part  of  the  said  pond,  but  being  distinct  there-  theid&i4Car.2. 

from,  and  held  under  a  different  right;  and  agreed  to  ):ay  Mr.  c.  2. 

Edwards  10/.  a  year  for  the  said  premises,  and  to  supply   Mr. 

Edtoards's  house   with  fish :  during   the  time   he   held  the  said 

premises,  he  rented  and  held  under  a  parole  demise  the  fishery  of 

the  causeway  river  in  New  Alresford,  with  the  grates  to  a  small 

fish  house,  and  paid  3/.  a  year  for  the  same.     The  said  house  and 

piece  of  land  first  mentioned,  and  the  right  of  cutting  sedge,  &c. 

on  the  said  seven  acres  of  rough  meadow  ground,  and  the  said 

fishery,  &c.  last  mentionnd,  were  together  of  the  annual  value  of 

.10/..,  without  taking  the  said  pond  or  any  thing  thereto  belonging 

into  the  account.  —  Lord  Mansfield  C.  J.     Upon  this  state  of 

the  case,  the  Court  will  consider  that  the  fishery   and  the  soil 

passed  together ;  therefore  the  pauper  took  a  tenement  within  the 

itatute.—- Ash  HURST  J.     There  is  no  doubt  but  that  a  fishery  is 

a  tenement.     Trespass  will  lie  for  an  injury  to  it ;  and  it  may  be 

recovered  in  ejectment.  —  Buller  J.     The  Court  go  upon  t\w. 

(a)  See  Bex  v,  Sufke-upon-Trent, poti ,  pi.  149. 
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groundy  that  the  Siesrions  have  no  occasion  to  go  into  the  title  of 

%e  lessor  at  all :  the  fact  of  letting  a  fishery  is  suflScient,  and  we 

must  presume  that  the  soil  passed  along  with  it ;  though  I  am  b j 

no  means  ready  to  allow,  that  if  it  had  been  any  other  kind  of 

fishery  it  would  not  have  given  a  settlement. 

Tskingthehay-       136.  Rexv.  Stoke  (fl),  E.  T.  28  G.  3. 2  T.  R.  451.  —  The  pniuper 

graMiiDdiftcr-  rented  a  house  and  land  of  the  yearly  value  of  Si.  12f.  6d.  in  the 

dSffilo***^   parish  of  J5.,  in  which  he  then  resided ;  and  for  10  months  of  the 

moDthf  at  tbe     s^une  time  he  took  the  hay  grass  and  afler-math  of  a  meadow  in  the 

anniial  ndue  of  same  parish  for  2/.  5s.  6d.    He  paid  no  taxes,  bat  he  fenced  the 

lOi.  istakioga  meadow  and  spread  the  hillocks  himself. — Ashhurst  J.     It  is 

itnanau.  clear,  from  the  stating  of  the  case,  that  the  land  was  intended  to 

pass:    it  states,  that  "for  10  months  the  pauper  took  the  hay- 
**  grass  and  afler-math  of  the  meadow.**     Now  why  should  he 
have  taken  it  for  10  months  if  the  soil  was  not  intended  to  be 
conveyed  ?  There  could  be  no  other  profits  of  this  ground  but  the 
hay-grass  and  afler-math ;  and  if  a  man  grant  all  the  profits  of  the 
ground,  he  grants  the  land  itself.  —  Buller  J.     This  is  like  the 
case  put  in  Co.  Lit.  where  pastura  carries  the  land  itself.     The 
pauper  was  to  have  the  hay  and  after-math,  which  was  all  the 
produce  of  the  soil.      This  is  not  like   taking  hay-grass  after 
severance ;  for  that  is  only  a  diattel.     But  here  the  contract  was, 
that  the  pauper  should  take  all  the  grass  which  should  grow ;  he 
was  to  cut  it,  and  make  it  into  hay  himself;  and  after  that  he  was 
to  have  every  thing  which  grew  on  the  land  for  10  months.  — 
Grose  J.  of  the  same  opinion. 
Kjntingadfltry       137.  /?^j.  y.  Piddletrenthide  (b),  T.  T.  30 G.  3.  ST.  R.  772.— 
Uemait^  so**"    ^^^  ^^^  ^^  three  years,  while  the  pauper  lived  in  tlie  parish  of 
will  a  rami'       ^*  '^•»  ^^    rented  in  that  parish  a  dairy  of  30  cows,   some  at 
wonvn  though     5/.    lOf.  and  Others  at  5/.  a  cow,  with   liberty  to  cut  fnrze  on 
the  party  taking  G.  Warren^  and  on  other  parts  of  the  farm,  for  the  use  of  the 
it  have  no  in-      dairy  only;  and  a  warren  to  kill  rabbits   for   his  profit,   called 
ao?'excrarthat  ^'  ^^^^^»  "^^^  *  small  house  on  it  to  keep  nets,  in  the  same 
of  Altering  on     parish»  of  the  same  man,  at  30/.  per  annum  ;  and  also  another 
the  warren  to     rabbit-warren  in  the  neighbourhood,  called  H.  IVarren^  for  the 
kill  rabbits.        same  purpose,  at  15/.  per  annum.    The  cows  were  to  feed  in  par- 
ticular grounds  at  particular  seasons  of  the  year,  as  is  usual  in  the 
'letting  of  dairies.     The  P&uper  and  his  man  sometimes  slept  in  the 
house  in  G.  Warren,    The  pauper  had  no  right  in  the  soil  of 
either  of  the  said  warrens,  except  that  of  entering  upon  and  killing 
rabbits  there ;  the  persons  of  whom  he  rented  the  warrens  con- 
stantly depasturing  the  same,  and  ploughing  some  part  thereof.  — 
Lord  Ken  yon  C.  J.    If  we  were  now  called  upon  for  the  first 
time  to  make  a  decision  on  this  statute,  perhaps  I  should  have 
some  difficulty  on  the  subject ;  but  the  Courts  have  put  a  liberal 
construction  on  it.     I  cannot  quite  agree  with  the  determination  of 
Rex  V.  Locheriey^  because,  after  it  had  been  decided  in  so  many 
cases,  that  an  incorporeal  hereditament  would  give  a  settlement,  I 
should  have  thought  that  that  case  would  have  received  a  differ- 
ent determination,  (c)     But  without  considering  that  case,  I  think 

(o)  Sec    Rex  V.   Stoke-upon-Trent,  (r)   The   substance  of  the  caae  w»s 

;mw^  pi.  149 ;   Rex  0.  All  Saints,  Cam-  that  the  pauper  took  a  dairy  of  16  cows, 

bridge, /HM/y  pi.  lUfi.  with  a  dwelling-house,  and  feeding  for 

(6)  See   Rex  \u  Stoke-upon-Trent,  the  said  cows  on  *2\   acres  of  clover- 

posi,  pi.  149;    Rex  v.   Minster,  ^w/,  ground,  and  13  acres  of  meadow  land, 

P'*  ^^^*  with  tht  after -leaze  of  a  mead,  the  run 
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tint  the  MRiper  look. a  tenemeot  in  C.  H.  both  by  renting  th^ 
dairy  and  the  warren.  Lord  Coke  sayBy  that  prima  ionsura  is  a 
tenemeDt ;  then  the  dairy  was  a  tenement ;  the  other  taJcing  was 
alio  sufBcient ;  for  it  wai,  if  I  may  use  the  expression,  a  pernancy  of 
the  profits  of  the  land  by  the  mouths  of  the  rabbits.  A  free  warren 
ii  the  subject  of  a  fiamuy  settlement ;  a  pracipe  will  lie  for  it ;  and 
the  renting  of  it  is  sufficient  to  give  a  settlement.  If  this  case  had 
been  precisely  similar  to  that  of  Rex  ▼.  Lockerleyy  perhaps  I  should  ' 
have  hesitated  before  I  agreed  to  overturn  that  decision ;  but  as  this 
is  distinguishable  from  that  case  (though  the  distinction  is  nice),  I 
think  timt  the  pauper  gained  a  settlement  in  C.  i/. — Ashhurst  J. 
It  seems  difficult  to  reconcile  all  the  cases  on  this  subject.  If  the 
case  of  Rex  v.  Lockeriey  be  law,  I  do  no  see  how  this  pauper  can 
have  gmned  a  settlement  in  C  H, :  but  as  there  are  authorities 
both  ways,  I  am  inclined  to  think  that  a  settlement  was  gained  in 
€•  H.  s  the  erUerion  by  which  the  question  is  to  be  decided  being 
the  ability  of  the  person  taking  the  tenement.  —  Buller  J.  In 
all  doubtful  cases  one  leading  ground  is  the  ability  of  the  pauper  to. 
pay  the  I0l.per  annum.  But,  on  the  facts  here  stated,  I  think  this 
person  rented  a  tenement  within  the  construction  of  the  statute  of 
Charles.  I  cannot  agree  with  the  determination  of  Rex  v.  Lockerlet/  : 
that  was  considered  as  a  personal  contract ;  but  all  contracts  are,'  in 
tome  respects,  personal.  The  question  in  such  cases  really  ought  to 
be.  Whether  or  not  it  be  a  contract  to  receiw  profits  out  of  land?  The 
present  I  consider  as  such ;  and  so  was  that  m  Rex  v.  Lockeriey  s 
I  am,  therefore,  of  opinion,  that  the  conclusion  drawn  in  that  case 
was  wrong.  As  to  the  other  point,  I  do  not  consider  this  merely 
as  a  privilege  to  kill  rabbits  when  the  pauper  could  '6nd  them,  and 
that  the  landlord  might  take  them  all  if  he  chose  it;  but  the 
warren  was  to  be  kept  in  the  same  state  as  it  was  when  it  was  let, 
otherwise  the  contract  between  the  landlord  and  the  tenant  would 
be  destroyed.  In  that  respect,  then,  the  pauper  had  an  interest  in 
the  land :  besides  he  took  a  house  with  the  warren.  —  Gross  J. 
It  is  impossible  to  reconcile  all  the  cases  on  the  subject ;  and  I  do 
n9t  understand  the  ground  on  which  that  of  Rex  v.  Lockeriey  was 
decided.  In  these  cases  I  think  that  if  the  pauper  has  credit  to  * 
rent  10/.  per  annum,  he  gains  a  settlement.  The  case  of  Kinver 
V.  Stone  (a)  decides  tlie  present.  (a)i#ni«,pl.l26. 

1S8.  Rex  V.  Brampton,    T.  T.  81  G.  3.     4  T.  R.  848.  —  The  Rentinff  the 

pauper,  T.  C,  rented  certain  premises  in  J?.,  of  the  yearly  value  f^g*  andaJUr- 

,         . — . .1    I  m    gtnui  of  mea- 

of  the  yard  belooging  to  the  mesuuige,  case  was  exprestly  denied  to  be  law  ; 

the  wi^bct  of  the  turn  for  feeding  of  and  it  should  seem  Uiat  by  this  detcr- 

pigi»  and  the  run  of  one  horse  with  the  mination,  the  case  of  Rex  v.  Minchin- 

said  cowa  for  one  year.     lie  was  also  hampton,  Str.  148.  2  Sess.  Cas.  92.  and 

to  bmwe  all  the  scare  wheat  from  the  Rex  v.  Lindwood,  19  G.  2.  cannot  now 

com  arowing  on  the  f(^nct«    He  was  to  be  sui^ported.     In  the  first,  the  pauper 

provide  five  tons  of  hay  for  the  cattle  took  **  the  pasture  eaiage  of  a  piece  of 

whtn    wanted;  to  cause    10  acres  of  «  ground,**  and  in  the  second,**  the  pau- 

dovcr-cround,  and  IS  acres  of  meadow  **  per  rented  land  to  the  amount  of  67L 

to  be  laid  op  at  Candlemas,  and  to  «  a  year,  and  agisted  three  cows  to  pas- 

ocber  provision  for  supporting  the  **  ture  from  May-day  till  Martinmas,  by 


•dd  catda :  and  the  Court  held,  that  this  "  agreement  for  three  years  successively, 

VBs  not  a  ienenunt  witliin  the  statute,  «  for  which  he  was  to  pay  S^  10«. "  and 

Um  that  the  *'  pasture  of  the  ground  it  was  in  both  cases  determined,  that 

"  mcrally  was  not  let,  but  only  the  these    were  not  tenemetUs  j    and  see 

"  Mctfng  of  1 6  cows.*'  But  in  the  case  Rex  t,  Stokc«upon-Treot,  poti,  pi.  149. 
of  Res  •.  Tdpiddle^  poU,  pi.  139.,  this 
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dow-land  to  the  of  9^*  ^  and  during  part,  of :  the  time  took  the  fogs,  or  after- 
yearly  Talue  of  grass,  of  two  fields,  the  one  for  30s.  and  the  other  for  1/.  Is* 
loi.  isatene-  ^  year;  the  whole  of  which  together  he  occupied  for  more  than 
'°®"*"  40  days.  —  The  Court  were  clearly  of  opinion  that  the  pauper 

had  gained  a  settlement  in  B, ;  and  that  this  could  not  be  dis- 
tinguished from  the  case  of  Rex  v.  Stoke  (a) :   and  they  added, 
(a)^iite,pl.lS6.  that  taking  land  for  a  particular  purpose,  such  as  that  of  setting 

potatoes  (^),  was  sufficient  to  confer  a  settlement,  (c) 
Renting  80  1 39.  Rex  v.  Tolouddle  (d),  E.  T.  32  G.  3.    4  T,  R.  671.  —  J.  C. 

'cows  at  s/.  10*  was  the  tenant  ana  occupier  of  a  certain  farm  in  the  parish  of  T,^ 
vJm^^'^'  ^  P*'^  of  the  stock  of  which  farm  consisted  of  cows,  which,  accord- 
tain  ffroimds  *°S  ^^  ^^®  usual  course  of  husbandry  in  that  county,  had  been 
belonging  to  constantly  let  to  some  dairyman.  The  pauper  rented,  under  a 
the  owner,  ex-  verbal  agreement,  those  cows  of  C,  being  20  in  number,  at 
duuTely  of  any  (he  rate  of  3/.  10«.  a  cow  per  annum  :  it  was  also  agreed  between 
otber  cattle,  laa  ||^g  parties  (as  is  usual  in  such  contracts  in  the  county  of  Dorset) 
^^"^""'^  that  the  owner  of  the  cows  should  feed  and  support  them  ;  and 

for  the  purpose  of  feeding  and  supporting  them  in  the  best  manner, 
that  such  cows  should  depasture  in  certain  lands  called  tlie  Coto 
Leaze  Grounds  from  May-day  to  the  18th  of  September  ;  and  after 
that  time  in  certain  meadow  grounds  which  are  kept  for  that 
purpose,  from  the  time  the  same  are  mowed ;  both  which  grounds 
.were  part  of  the  said  farm,  and  then  in  the  occupation  of  C. ;  and 
when  the  pasture  of  the  meadow  grounds  was  consumed,  that  the 
cows  should  be  kept  by  C.  in  some  other  of  the  farm-grounds  with 
his  other  cattle,  or  be  foddered  in  the  farm-yard  with  hay  by  him. 
The  land,  called  the  Cotu  Leaze^  was  to  be  laid  up  by  C.  at  Lady* 
dayy  and  not  fed  upon  by  any  cattle  whatsoever  until  May-day. 
C,  was  not  to  feed  any  other  cattle  either  in  the  Coto  Leaze  or 
meadow  grounds  whilst  the  same  were  fed  by  the  cows  so  rented 
by  the  pauper :  but  the  hay  of  the  meadow  grounds  was  cut  and 
taken  by  C  and  the  Cotv  Leaze  ground  was  fed  by  him  after  the 
.cows  had  quitted  such  grounds.  In  case  any  cow  did  not  calve 
on  or  before  Mayniay,  or  if  any  of  them  afterwards  died,  or  be- 
come barren,  an  allowance  was  to  be  made  to  the  pauper;  and  In 
case  of  sickness  amongst  the  cattle,  C  was  (as  is  usual  in  such 
cases)  to  defray  all  tne  expences.  The  pauper  was  not  bound 
to  repair  any  fence  in  any  ground  in  which  the  cows  were  fed. 
It  was  further  also  agreed,  that  the  pauper  should  have  a  dwelling- 
house  on  the  farm,  a  right  of  feeding  a  mare  on  the  farm,  keeping 
M»  pigs  in  the  yard,  and  of  cutting  fuel  for  the  use  of  the  dairy : 
but  he  had  no  other  right  whatsoever.  The  said  contract  con- 
tinued in  force  for  the  space  of  five  years  ;  during  the  whole  of 
which  time  the  pauper  resided  in  the  said  house  in  the  parish  of 
T.  The  above  are  the  usual  and  customary  terms  in  such  con- 
tracts in  the  county  of  Dorset ;  it  is  the  common  practice  for 
tenants  of  farms  to  let  cows  upon  these  farms  :  and  such  letting 
is  called  a  letting  of  a  dairy.  —  Lord  Kenyon  C.J.  It  has 
been  argued,  that  if  we  decide  this  to  be  a  tenement,  we  shall 
depart  from  the  words  of  the  statute :  but  in  this  case  the  pauper 
took  a  tenenient,  emphatically  a  tenement.  Any  thing  is  a  tene- 
ment which  is  a  profit  out  of  land.  In  order  to  take  a  tenement, 
it  is  not  necessary  that  the  party  should  have  the  fee-simple  or 

{h\  Rex  v.  Sbenston,  on<«,  pi.  129.  (d)  Sec   Rex  i».   Stoke-upon-Trent, 

(c)    Fide   l^x    v.   Piddletrenthidc,     potl,  pi.    149.     Rex  i>.  Minster,  jwif, 
ante,  pi.  137.  ,  p\.  W2. 
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fee-tall ;  any^  miiiute  interest  in  land  is  parcel  of  a  tenement  $ 
such  minute  interest  indeed  cannot  be  entailed,  but  all  the  par- 
cels, when  consolidated  together,  may.  A  beast-gate  has  been 
held  to  be  a  tenement ;  and  yet  that  is  not  the  whole  land,  but 
the  profits  of  the  land  to  a  certain  amount.  So  here  the  profits 
of  these  lands  are  to  be  taken  exclusively  by  the  cows  which  the 
pauper  rented.  If  the  cattle  had  been  his  own,  and  he  had  rented 
the  feeding  of  them,  that  would  have  been  unquestionably  a  tene- 
ment ;  like  the  taking  of  the  pasture,  the  hay  and  after-math : 
and  1  think  that  these  cows  were  the  pauperis  for  a  certain  period  ; 
they  were  not  so  far  his  own  that  he  could  have  sold  them,  but 
the^  were  his  that  he  might  use  them  under  the  contract  for  a 
limited  time.  And  this  was  not  the  less  a  taking  of  a  tenement* 
because  the  pauper  could  only  enjoy  the  land  in  a  particular 
mode ;  for  in  many  farms  the  tenant  stipulates  that  he  will  not 
depasture  sheep  or  horses  on  particular  grounds.  I  do  not  see, 
therefore,  why  this  is  not,  strictly  speaking,  a  tenement ;  for  the 
pauper  had,  for  a  certain  part  of  the  year,  the  exclusive  right 
to  the  pasturage  of  these  grounds,  to  be  taken  by  the 
mouths  of  the  cattle.  —  Ashhurst  J.  The  question  here  is. 
Whether  it  may  not  fairly  be  said,  that  this  pauper  rented  a 
tenement  of  the  annual  value  of  10/.  in  T.f  In  the 
first  place,  he  had  the  separate  possession  of  a  house ;  in  the 
next,  he  rented,  not  merely  the  milk  of  the  cows,  but  the 
cows  themselves,  and  the  land  under  certain  ^  qualifications ; 
for  he  had  a  right  in  certain  closes,  even  to  the  exclusion 
of  the  farmer  himself.  The  cows  were  not  depastured  where 
the  lessor  chose,  but  in  particular  fields;  and  during  a  cer- 
tain part  of  the  year  no  other  cattle  were  to  be  fed  in  those 
grounds.  During  that  time,  therefore,  the  pauper  had  a  separate 
pernancy  of  the  profits  of  those  fields,  which  is  equal  to  a 
demise  of  the  land  itself.  And  though  this  contract  did  not 
amount  to  an  annual  demise  of  the  land,  yet  during  a  part  of  the 
year  the  pauper  had  the  separate  pernancy  of  the  profits ;  and  it 
is  not  necessanr  under  this  statute  that  the  party  should  have  the 
tenement  for  the  whole  year.  —  Buller  J.  The  first  question  is, 
Whether  this  case  has  not  been  already  decided  ?  I  think  that  it 
basin  Rex y. Piddletrenthide (a);  and  the  arguments  pressed  upon  {a)Jnie,^\AtM. 
us  about  adhering  to  decided  cases,  ought  to  weigh  with  us  in 
supporting  that  case..  In  that  case  there  were  two  points,  upon 
eacn  of  which  the  Court  gave  a  distinct  opinion  :  in  determining 
one  of  them  it  became  necessary  to  take  into  consideration  the 
case  of  Rex  ▼.  Lockeriey  (6),  which  we  all  thought  was  wrongly  de*  (6)^ni«,p.86.o. 
cided.  But  it  has  now  been  argued,  that  the  case  of  Rex  v.  Pid' 
dUirefUhide  is  no  authority  for  the  present,  because  it  was  decided 
on  the  other  ground,  namely,  the  taking  of  the  rabbit-warren,  and 
that  what  was  said  by  the  (Jourt  in  that  case  relative  to  the  dairy 
was  extrajudicial :  perhaps  if  a  question  were  to  arise  hereafter  on 
the  other  point,  tne  taking  of  the  warren,  the  same  argupsent 
would  be  applied  in  that  case ;  and  it  would  be  contended,  that 
Bex  V.  Piddletrenihide  was  decided  on  the  dairy,  and  not  on  the 
rabbit-warren  ;  and  thus  the  case,  which  we  consider  to  have  been 
rightly  determined  on  two  grounds,  would  be  frittered  away,  and 
would  be  no  authority  upon  either.  But  I  think  that  that  is  not 
extrajudicial  which  is  made  a  point  in  Ihe  case,  and  argued  upou 
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at  the  bar.  The  case  of  Rex  v.  Piddletrenthidef  therefore,  I 
consider  as  a  decided  authority  on  this  very  point.  Then  it  was 
contended,  that  the  great  criterion  is  the  abihty  of  the  pauper,  as 
marked  out  by  the  statute.  Now  this  pauper  had  the  ability  to 
rent  70/. per  annum,  and  the  question  is,  Whether  that  did  not  gain 
him  a  settlement  ?  Against  it  it  is  said,  that  he  had  no  interest  in 
land  ;  that  the  particular  fields  were  not  the  object  of  his  contract ; 
that  he  merely  rented  the  cows ;  and  that  the  whole  was  a  per- 
sonal contract ;  but  I  think  that  he  had  an  interest  in  land,  and 
that  unless  he  could  have  had  all  the  profits  of  the  meadow  for  a 
certain  part  of  the  year,  he  would  not  have  taken  the  cows.  An- 
other argument  was,  that  because  the  pauper  had  not  an  interest 
which  could  be  entailed,  it  was  not  sufficient  to  confer  on  him  a 
settlement.  But  whether  a  thing  may  or  may  not  be  entailed, 
depends  upon  the  subject  matter,  and  not  upon  the  interest 
which  the  party  has  in  the  subject.  Here  the  interest  which 
the  pauper  had  could  not  be  entailed  on  account  of  the  im- 
becility of  his  estate.  But  supposing  his  interest,  which  was 
only  temporary,  had  been  perpetual ;  suppose  A,  had  granted  to 
him  and  his  heirs  the  right  of  depasturing  twenty  cows  for  six 
months  in  every  year,  I  think  that  might  be  entailed.  But  this 
case  goes  still  farther ;  because  by  the  very  terms  of  the  contract 
no  other  cattle,  not  even  those  of'^the  farmer  himself,  were  to  be 
fed  on  those  particular  grounds  on  which  the  pauper's  cows  were 
to  depasture ;  therefore  he  had  the  exclusive  possession  of  those 
fields  during  that  time.  This  goes  a  great  way  to  answer  the  dif- 
ficulty stated  at  the  bar ;  for,  as  at  present  advised,  it  seems  to 
me,  that  if  tlie  pauper  had  the  sole  possession,  or,  which  is  the 

(a)  Vide  Welch  Same  thing,  the  sole  profits,  he  might  have  maintained  trespass  (a) ; 

V.  Hall,  Bull,     but  on  that  point  it  Is  not  necessary  to  give  a  decisive  opinion.  — » 

N.  P.  85,  Gross  J.    I  was  always  surprised  at  the  determination  of  Rex  v. 

Lockerley,  because  the  pauper  took  a  dwelling-house  as  well  as 
the  dairy,  and  the  case  happened  af^er  it  had  been  decided  that  a 
windmill  and  a  rabbit-warren  severally  gave  a  settlement.     The 

(^).^iiitf,pl.l26.  case  of  Kinver  and  Stone  {b)  was  the  ground  of  my  opinion  in  Rex 

V.  Piddletrentkide ;  for  there  the  Court  said,  '<  A  mill  has  been 
<<  held  to  be  a  tenement,  and  why  not  this  (a  rabbit-warren)  ?  It 
**  is  his  ability  to  pay  10/.  per  annum,  that  is  the  foundation 
**  of  the  settlement ;  and  whether  he  pay  it  for  a  house  for  habit- 
*'  ation,  or  for  a  warren  which  brings  him  in  a  profit,  is  not  mate- 
"  rial."  In  Rex  v.  Piddletrentkide  we  were  all  of  opinion,  that 
the  case  of  Rex  v.  Lockerley  was  at  least  doubtful ;  and  as  this 
cannot  be  distinguished  from  it,  I  have  no  difficulty  in  saying  that 
It  cannot  be  supported,  as  being  directly  contrary  to  the  construction 
uniformly  put  on  the  statute  of  Car.  2.,  which  has  turned  on  the 
ability  of  the  pauper.  But  here  the  pauper  came  to  live  in  a 
dwelling  house  in  /\,  and  took  a  certain  interest  in  the  land,  ex- 
plained in  the  case  to  be  the  pernancy  of  the  profits  of  the  land,  to 
the  exclusion  of  the  owner,  to  the  amount  of  more  than  \0L 
per  annum  ;  which,  I  am  of  opinion,  is  sufficient  to  give  him  a  set- 
tlement in  that  parish.  —  The  Court  held  the  settlement  to  be 
in  T. 

140.  Rex^.  Hammersmith  U\  H.  T,  36  G.  3.  8  T.  R.  450.«o<w. 
—  Two  justices  removed   jtf.    R.,  widow    of   J.  R^   and    three 

(c)  See  Rex  o.  Stoke^upon^Trent,  posl,  pi.  149. 


SbCT.2.3  n»  KIITD  or  TINXllBirT.  91 

at  their  chfldren  from  the  hamlet  of  H.  to  the  parish  of  C. 
The  SesaionB  on  appeal  quashed  the  order,  and  stated  the  following 
case  foit  the  opinion  of  this  Court :    ''  J.  A.,  the  husband  of 
^  the  pauper,  was  the   son  of    T.  R.    On  the    25th    of  Sejh' 
**icnAer  1790,   J.  and    T.  R.  entered    into   articles   of  agree- 
"  ment  under  seal  of  that  date  with  one  Richard  Barton  the  owner 
"  of  a  corn-mill  in  C,  whereby  T.  and  J.  R.  severally  covenanted 
"  with  B,  his  executors,  &c.  that  they  T.  and  J.  i2.,  their  executors, 
**  &Z.  should  and  would,  with  their  horses  and  carriages  at  their 
^  own  cost  and  charges,  from  the  said  25th  of  September  1790,  to 
*'  the  25th  of  March  1795,  deliver  at  the  corn-mill  belonging  to 
'*  B.,  weekly  and  every  week,  three  loads  and  a  half  of  wheat  at 
^  the  least,  and  at  their  own  costs  and  charges  grind  and  make 
**  the  same  into  floor,  and  should  pay  to  B.  during  the  said  term 
'*  for  the  same,  after  the  rate  of  8«.   for  each   load  in  manner 
**  and   at  the  times  therein  stated    during   the   continuance  of 
**  the  agreement.    B.  covenanted  that  T.  and «/.  R.  during  the  con- 
^  cinuance  of  the  articles  should  have  the  use  and  liberty  of  run- 
*<  ning  and  grazing  for  their  horses  on  a  certain  meadow  therein 
**  described,  and  also  the  use  and  liberty  of  the  stable  and  cart- 
"  house  gratis  for  their  horses  and  cart,  and  without  paying  for 
'*  the  meadow,  stable,  and  cart-house.     7*.  and  J.  R.  covenanted 
**  that  they  would  weekly  and  every  week  during  the  continuance 
**  of  the  articles  pay  B*  the  stipulated  sum  before  mentioned  on 
**  the  respective  days  therein  set  forth.     And  B,  covenanted  that 
**  he  would  at  the  expiration  of  the  articles  again  take  to  ail  and 
"  singular  the  utensils  belonging  to  the  said  corn-mill  at  a  fair  ap- 
**  praiaement,  and  pay  to  T.  and «/.  R>  such  sum  as  the  same  should 
"  be  appraised  at.     J.  R.  afterwards  ground  corn  at  the  mill  for 
*'  two  or  three  years ;  he  never  resided  thereon  during  the  same 
"  time,  but  in  a  cottage  in  the  same  parish,  which  he  rented  at 
"3/.  18*.  per  annum.**  —  Garrow  was  to  have  argued  in  sup- 
port of  the  order  of  Sessions  ;  and  Gibbs  contr^  ;  but  the  latter 
abandoned  the  case.  —  Thb  Court  being  clearly  of  opinion  that 
there  was  no  colour  for  construing  this  agreement  into  the  taking 
of  a  tenement.  —  Order  of  Sessions  confirmed. 

141.  Rex  V.  Dersinghaniy  T.  T.  38  G.  3.  7  T^R.  671 — "  The   Renting  aright 
<<  pauper  in  June  1795  went  to  reside  at  2).,  in  a  house  which,  ofconmonin 
*  with  half  an  acre  of  land  and  the  going  of  two  head  of  cattle  pot*  of  the  t^ 
"  on  D.  Common,  he  hired  of  one  Preftu,  at  the  rent  of  6/.,  till  the        ^^^^.J^J^ 
"  Michaelmas  following.     He  continued  to  occupy  the  said  house,  ^l^'^iitfatB 
*'  land,  and  common  rights  till  the  succeeding  Michaelmas f  viz.  is  a  i4  c^r.  9. 
**  Michadmas  1796,  at  a  rent  of  8/.  a  year.     About  the  time  he  c.  18. 
**  went  to  JD.,  viz.  June  1795,  he  hired  of  one  5.  the  going  of  three 
<'  other  head  of  cattle  upon  the  same  common  till  the  Candlemas 
**  following,  at  the  rent  of  1/.  lis.  6d.;  and  of  one  C.  the  going  of 
"  one  other  head  of  cattle  on  the  said  common  for  the  same 
*'  period,  at  the  rent  of  lOs.  6d.    The  common  rights  in  question 
*'  were  rights  of  common  in  gross.     The  8/.  paid  to  Pretty  for  the 
**  hooaeand  land,  &c.,  with  the  21, 2s,  paid  to  S,  and  C.  for  the  com- 
"  mon  rights,  which  the  pauper  enjoyed  from  Midsummer  1795  to 
^*^  Candlemas  1796,   made  his   rent  that  year  10/.  2s."  —  Lord 
Kemyon  C.  J.     It  is  stated  in  the  case  that  the  rights  of  common 
were  rights  of  common  in  gross  ;  and  that  puts  an  end  to  the  ques- 
tion.   A  common  in  grow  is  a  matter  of  tenure ;  Lord  Cokt  says 
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The  renting  by 
a  needle -maker 

of  tWOCNltof 

six  pointing- 
plaon  in  an- 
other's mill,  any 
two  of  whidi  he 
was  at  liberty  to 
use  from  time 
to  time,  at  16^ 
a  year  rent,  and 
engaging  idso 
to  do  all  his 
landlord's  work 
in  prefterence  to 
that  of  others, 
for  which  he 
was  to  be  paid 
by  the  piece,  is 
not  the  taking 
of  a  tenement 
witlun  the  sta- 
tute so  as  to 
gain  a  settle- 
ment by  it 


The  renting  by 
a  needle-maker 
.of  certain  rtm- 
twff  in  another's 
jaaiMt  together 
with  a  packet- 
ing-room,  of  all 
which  he  had 
the  ezclusire 
use  (a  runner 
being  a  piece  oi 
machinery  for 
scouring  nee- 
dles, screwed 
down  to  the 
floor  of  the 
mill,)  the  whole 
being  of  the 
nual  value  of 
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that  a  praecipe  will  lie  for  it ;  and  there  is  no  doubt  but  that  the 
pauper  rented  these  rights  of  common. 

142.  Rex  V.  Dodderhill  (a),  H.  T.  40  G.  3.  8  T.  R.  449,  —  Two 
justices  having  removed  A.  B,,  the  widow  of  tV.  B,,  deceased* 
and  their  six  children,  from  the  parish  of  /.  to  the  parish  of  D., 
the  Sessions  on  appeal  confirmed  tne  order,  subject  to  the  opinion 
of  this  Court  on  the  following  case :  '<  The  settlement  of  JV.  B., 
**  the  pauper's  husband,  now  deceased,  was,  by  birth,  at  Fardebigg. 
}*  In  1791  he  went  to  reside  in  2>.,  in  a  house  of  the  value  of 
'^  6L  6s>  per  anminiy  wherein  he  continued  for  three  years ;  during 
<*  that  time,  being  by  trade  a  needle-maker,  he  worked  for  one 
<'  W,  Webb  in  that  trade,  at  six  pointing-places  in  his  mill,  and 
*'  afterwards  Webb^  not  having  in  general  use  for  more  than  four  of 
^*  them,  B.  rented  of  Webb  two  of  the  said  pointing-places  for  more 
.<*  than  one  year,  at  the  yearly  rent  of  16/.,  but  B.  was  to  do  all 
^'  Webb's  work  in  preference  to  .that  of  any  other  person,  although 
**  to  do  it  might  be  necessary  to  use  all  the  six  pointing-places ; 
<<  and  B.  was  paid  by  the  piece  for  all  the  work  he  did  for  Webb, 
**  No  two  particular  pointing-places  of  the  six  were  let  to  B, ; 
*'  but  by  his  contract  with  Webb  he  might  have  the  iise  of  any  two 
V  he  pleased ;  but  work  or  no  work,  Webb  was  entitled  to  his  rent 
**  of  16/.  a  year  from  B.  for  his  two  pointing-places.  The  mill  be- 
**  longed  to  Webb*  The  pointing-places  are  frames  of  wood,  which 
**  support  the  spindles,  on  which  grinding-stones  turn,  which  are 
.**  moved  with  great  velocity  by  means  of  leathern  straps  communi- 
*^  eating  with  tne  great  wheel  of  the  mill,  which  is  turned  by  water. 
/<  The  pointing-places  are  placed  on  the  floor  of  the  room,  and  at 
*'  each  of  them  a  man  sits ;  and  the  needles  are  pointed  by  being 
.**  pressed  against  the  grinding-stones.  The  pauper  did  not  rent  any 
**  room  in  the  mill,  or  any  other  part  of  it  but  the  two  poinling- 
^'  places  as  above  stated.  W.  B.  did  no  other  act  to  gain  a  settlement 
"  in  the  parish  of  D" — Parke  was  to  have  argued  against  the  order 
of  Sessions,  and  Reader^u  support  of  it :  But  the  Court  said 
there  was  no  pretence  for  calling  this  agreement  to  work  in  the  mill, 
the  taking  of  a  tenement ;  and  that  it  was  like  the  case  of  Rex  v. 
The  Inhabitants  of  Hammersmith  a  few  years  ago,  which  was  dis- 
posed of  on  its  being  first  mentioned  as  too  clear  for  argument. — 
Order  of  Sessions  quashed. 

143.  Rex  V.  Tardebigg,  T.  T.  41  G.3.  1  East,  528.  — Two  jus- 
tices  by  an  order  removed  A.  W,  from  T.to  A.  The  Sessions,  on 
appeal,  quashed  the  order,  subject  to  the  opinion  of  this  Court 
upon  the  following  case :  The  pauper's  late  husband,  A.  W.,  was  a 
settled  inhabitant  of  A.  previous  to  the  year  1790.  In  the  course 
of  that  year  he  took  of  M.  three  runners  for  scouring  needles  in  a 
mill  belonging  to  M.,  situate  in  T.,  and  a  packeting-room,  at  the 
rent  of  1*.  per  packet,  for  every  packet  of  needles  scoured  thereat. 
About  two  years  afterwards  M.  built  a  cottage  for  W,^  situate  near 
the  mill  in  the  parish  of  T.,  and  W.  took  the  same  of  M.  at  the 
rent  of  2s.  6d.  per  week.  About  two  years  afterwards  W.  also  took 
of  one  B,  three  other  runners  for  scouring  needles  in  another 
mill,  belonging  to  the  said  B.,  situate  in  the  parish  of  T.,  at  the 
like  rent  of  Is.  per  packet  for  every  packet  of  needles  scoured 
thereat.  And  soon  afterwards  W»  took  of  B.  another  runner  and 
a  packeting-room  in  the  last  mentioned  mill,  at  the  rent  of  2«.  6(f. 

(a)  See  Rex  i    Warminster,  jwst,  pi.  287. 
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fer  week.    He  worked  at  the  same  respectively,  and  occupied  the  aborp  lo^.  in. 
cottage  and  runners  till  the  time  of  his  death,  which  happened  <:lu<l<°S  the  n- 
tbout  two  years  ago.     A  runner  consists  of  two  pieces  of  wood,'  2^**  ^"l"*  of 
each  about  five  feet  long  and  eighteen  inches  broad :  one  of  them  is  not  illwuJdntf 
fixed  with  screws  to  the  floor  of  the  mill,  which  may  be  unscrewed  of  a  tenement^ 
and  removed  at  pleasure :  the  other  is  moved  upon  it  horizontally  whereby  a  let. 
backwards   and  forwards,   by  means  of  a  piece  of  timber  fixed  '^^^J^J*  ^*"  ^ 
thereto  at  one  end  thereof,  and  which  communicates  at  the  other  S"*^* 
with  the  wheel  of  the  mill :  and  between  these  pieces  of  wood 
needles  are  scoured  in  bags  with  oil  and  emeiy-dust.     The  runners 
so  rented  by  W.  were  the  property  of  M.  and  B.    In  the  mills  of  this 
description  there  are  usually  in  the  same  place  several  different 
runners  worked  by  different  workmen ;  but  at  the  time  when  W* 
took  the  said  three  runners  of  M,  they  were  divided  by  a  partition 
from  the  other  runners  in  the  same  mill ;  but  the  partition  being 
found  to  take  up  too  much  room  was  afterwards  removed,  and  IV.y 
his  wife,  and  their  two  children,  slept  in  the  same  mill  from  the  *     * 

time  they  first  took  it  until  M.  had  built  the  said  cottage,  a  period 
of  about  two  years.  One  floor  of  a  mill  will  contain  several  run- 
ners, some  of  which  may  be  placed  on  the  floor,  and  others  imme- 
diately over :  these,  in  a  frame  of  wood  about  two  feet  above  the 
undermost.  For  some  time  W.  worked  at  scourine  needles  at  the 
rate  of  6i.  6d*  per  packet  for  M.  only.  Afterwards  M .,  not  con* 
tinning  to  have  suflBcient  employ  for  W,,  he  worked  for  other 
roasters.  No  other  workmen  had  any  right  to  use  the  runners  so 
rented  by  W.  without  his  consent ;  but  W.  had  the  exclusive  right 
to  the  use  of  them  and  the  packeting-room.  The  materials  used 
in  scouring  the  needles  were  provided  by  fK.,  and  the  rent  which 
be  paid  to  Af.  and  B,  for  the  runners  so  taken  of  them,  and  for  the 
cottage  taken  of  M.,  amounted,  together,  to  more  than  10^.  per 
annum.  When  this  case  was  called  on,  the  Court  asked  how  it 
could  be  distinguished  in  principle  from  Rex  v.  DodderhiU,  (a)—  (a)^ii/e,pl.i42. 
Lord  Kenyok  C.  J.  There  is  no  distinguishing  this  from  the  case 
of  Rex  V.  DodderhilL  A  runner  is  no  more  a  tenement  than  a 
pointing-p\ace  is  so.  It  might  as  well  be  said  to  be  a  taking  of  a 
tenement  if  a  man  contracted  to  pound  in  a  certain  mortar,  or  to 
use  a  particular  grinding-stone  in  a  mill.  It  is  not  in  effect  a  taking 
of  a  part  of  the  mill  as  a  tenant,  but  a  licence  to  use  a  particular 
part  of  the  machinery  of  it  for  the  purpose  of  manufacture,  and  for 
no  other  purpose. — Lawrence  J.  The  case  of  Rex  v.  White' 
chapel  {6)  does  not  apply ;  for  here  the  particular  value  of  the  runner  (b}j1nie,p\AS2, 
is  found,  which  is  necessary  to  be  taken  into  the  account  to  make 
up  the  10/.  a  year;  and  that  not  being  a  tenement  cannot  confer  a 
settlement.  Besides,  it  is  not  even  stated  that  the  runner  is  in  the 
packeting-room  which  was  appropriated  to  the  pauper's  use. — 
Per  Curiam  :  Order  of  Sessions  quashed. 

144.  Rexv.  Mellor,  H.T.  4-2  G.  3.  2  East,  189.  — The  pauper,  A  contract  for 
being  legally  settled  in  MeUor,  took  a  house  in  Stockport,  in  the  ]^^^l^^ 
county  of  Chester,  of  the  value  of  5L  a  year,  which  he  occupied  ^'fora  o^d- 
for  more  than  40  days;  and  also  took  from  the  owner  of  a  mill  in  ingiiuu:hine(the 
Stockport,  worked  by  a  steam-engine,  a  standing-place  in  a  room  party**  own 
for  a  carding-machine  of  his  own,  which  was  worked  by  the  ma-  P"*P?2^^'^ 
chinery  of  the  steam-engine,  and  fastened  to  the  floor,  and  the  roof  JJJ^fl^^^*** 
o\*  the  room.     He  was  te  pay  his  landlord  20/.  a  year ;  and  agreed  ^^  ^^^  fyf  ^ 
with  him  that  each  should  give  the  other  three  months*  notice  to 


gi^  SETTLEMENT   BY   RENTINO  A    TSKBMBMT.        [Ch.  IV. 

puiftMc  of  be-  Qiut.  He  occupied  tliis  at  the  game  time  with  the  house  for  more 
ing  worked  by  than  40  days.  There  were  other  tenants  who  had  cardipg- 
the  tieain-eii-  machines  in  the  same  room  upon  similar  terms ;  and  they,  as  well 
f^^S^^^\  as  the  owner  of  the  mill,  were  respectively  furnished  with  keys  to 
mvtr  WM  to  '^*  '^^^  owner's  key  was  a  master  key  to  all  the  rooms  in  the  mill. 
giveStf.  a  Teer,  -— Grose  J.  The  question  is,  Whether  what  the  pauper  contracted 
with  liberty  to  ibr  were  a  tenement  ?  Th«  magistrates  state  it  to  be  a  standing' 
quitonthite  place  in  a  room  in  the  mill,  for  the  purpose  of  placing  there  a 
iBoonihs*  notice,  carding-machine  of  his  own,  which  was  to  be  worked  by  means  of 
of  iMtenemenf  •  ^®  general  machinery  of  the  mill.  Now  what  is  that  more  or  less 
but  ainere  li-'  than  contracting  for  a  liberty  to  go  and  stand  there  for  the  purpose 
cenoe to ute the  of  working  at  his  trade?  It  has  been  attempted  to  distinguish 
raacfaiiiery  of  this  case  from  those  of  jPodderhiU  and  Tardelfigg^  which  are  admit- 
^enuU;  end  ^^  ^^  jj^^g  been  properly  decided:  but  1  have Tistoned  in  vain  (or- 
•etdemeDtom  ^^J  ^^^^  distinction  to  be  shown  between  them :  and  we  must  take 
be  derived  un-  c<ure  not  to  give  way  to  refined  and  subtle  distinctions  on  these 
dcr  it.  subjects^  which  at  last  leave  the  magistrates  below  no  clear  rule  to 

go  by.  Therefore,  without  entering  into  any  further  reasoning  on 
the  subject,  which  will  only  furnish  fresh  arguments  for  doubts  on 
future  occasions,  I  think  this  was  a  contract  for  nothing  more  thaii 
a  liberty  for  the  pauper  to  stand  and  work  his  machine  in  a  room  of 
the  mill ;;  and  that  it  conferred  no  settlement  upon  him.  — Law- 
(a)^nte,pl.l42.  RBNCB  J*  This  case  is  governed  hy  those  of  Rex  v.  DodderhUl(a\ 
C6)^niepLi43.  ^^'^  ^^  ^'  Tar^i^  (6),  from  which  it  has  been  endeavoured  to 

diBtineuish  it  by  saying  that  those  were  only  licences  to  use  certain 
machmes  belonging  to  the  owners  of  the  mills ;  whereas  this  is  a 
hiring  of  part  of  the  mill  itself;  because  it  cannot  be  supposed 
that  the  pauper  contracted  for  a  licence  to  use  his  own  machine. 
But  it  is  to  be  observed,  that  the  contract  here  is  npt  pretended  to 
be  for  the  use  of  the  pauper's  own  machine,  but  for  a  licence  to 
make  use  of  the  steam-engine  of  the  mill,  by  applying  to  it  his  own 
machine.  Now  what  difference  can  there  be  between  a  licence  to 
use' another's  machine,  and  a  licence  to  apply  the  party's  own 
machine  to  the  machinery  of  another's  mill  ?  But  it  is  said,  that 
the  pauper  contracted  for  the  standing-place  in  the  room  where  the 
machine  was  to  be  put.  To  be  sure  he  must  have  a  place  to  stand 
and  work  the  machine,  otherwise  the  contract  was  absurd  and 
nugatory :  but  how  does  that  differ  from  a  general  licence  for  him 
to  use  tlie  machinery  there  ?  Therefore  on  this  plain  ground,  that 
the  contract  was  for  a  mere  licence  for  the  pauper  to  use  the 
machinery  of  the  mill,  and  not  a  letting  of  any  part  of  the  mill 
itself,  I  am  of  opinion  that  no  settlement  was  gained  in  Stockport. 
-*Le  Blanc  J.  The  substance  of  the  contract  was  for  the  use  of 
the  machinery,  and  not  a  hiring  of  any  part  of  the  room  in  the 
*  mill.  It  was  a  hiring  of  the  use  of  the  mill-owner's  machinery,  as 
in  the  other  cases  referred  to ;  with  this  difference,  that  instead  of 
usinff  the  owner's  machine,  he  was  to  apply  his  own  machine  to  the 
moving  power  of  the  mill,  in  order  to  enable  him  to  work  it  with 
facility.  But  whether  he  contracted  for  the  use  of  the  mill-owner's 
machinery  directly,  or  by  the  intervention  of  some  other  machine 
of  his  own  applied  to  the  other  is  exactly  the  same  thing. — Order 
of  Sessions  confirmed,  (c) 

(c)  Rex  V.  LondonthorpG,  6  T.  R.  tenant  on  land  rented  by  bim,  (which 
377,  where  the  Court  held,  that  the  land  in  itself  wat  under  tlie  value  of 
value  of  a  post  windmill  erected  by  a     10?.  per'  annum),  could  not  be  taken 
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145.  Rex  V.  MiHtoorth  (a),  H.  T.  42  G.  S.  2  Easty  198.  ~  The   Reotiiiga 
pauper^  being  settled   in  fV*,  afterwards  rented  under  a  verbal   (including  the 
agreement  tem  Ladif-day  1800  till  six  weeks  after  Michaelmas  ^''*  ^^  ^^^ 
1800,   two    cows,   at    the   rate    of   5s.   a    cow    per    week,    of  ^^rxoL^ 
J.  Grifiths,  who  was  the  tenant  and  occupier  of  certain  lands  in  year  in  value, 
Mintoorth.     It  was  also  agreed  between   the   parties,   that  the  will  not  confer 
owner  of  the  cows  should  feed  and  support  them  ;  and  for  that  ^  settlement,  if 
purpose  such  cows  should  feed  and  depasture  in  the  lands  of  ^^^!!lL 
GrMthSf  and  also  in  certain  other  lands  called  the  Lower  Ropet  ]g^  ^n  which 
and  AfMtvorM  Fieid^  after  the  said  last-mentioned  lands  should  be  the  cows  were  to 
mown ;  all  of  which  lands  were  in  Minxoorth  ;  but  the  lands  on  be  depaitared 
which  the  said  cows  were  so  depastured  were  not  of  the  annual  ^^'^  under  Id. 
value  of  10/.    Griffiths  was  not  to  feed  any  other  cattle  in  any  of 
the  above  mentioned  lands  whilst  the  same  were  depastured  with 
the  cows  §o  rented  by  the  pauper.     The  contract  continued  in 
force  for  the  space  above  mentioned,  during  the  whole  of  which 
time  the  pauper  resided  in  Minworth. —  Gross  J.     This  case  is 
verj  plain.    Unless  the  pauper  occupied  a  tenement  of  10/.  a  year 
value  he  could  gain  no  settlement.     And  that  fact  is  expressly  ne- 
gatived ;  for  it  is  stated  that  he  rented  two  cows,  which  were  to 
be  fed  on  particular  lands,  and  that  those  lands  were  not  of  the 
annual  value  of  lOl,    That  makes  an  end  of  the  question.    The 
principle  on  which  the  renting  of  dairies  (as  it  is  called)  has  been 
holden  to  confer  a  settlement  is,  that  in  truth  and  effect  it  is  a 
contract  for  a  certain  interest  in  the  land  to  be  enjoyed  in  a  parti* 
cular  manner :  that  alone  constitutes  it  the  taking  of  a  tenement : 
and  in  each  of  the  cases  which  have  been  decided  on  that  ground^ 
it  was  understood  that  the  land  itself  was  of  the  requisite  value* 
Then  in  analogy  to  all  the  cases  in  par^  materia  we  are  bound  to 
say,  that  the  pauper  did  not  gain  a  settlement  by  the  renting  and 
occupation  in  question.— Lawrence  J.    In  the  case  of  Rex  v. 
TofymddUf  the  ground  on  which  the  Court  went  was,  that  the  con* 
tract  there  stated  gave  the  pauper  a  right  to  take  the  produce  of 
the  land  by  the  mouths  of  the  cattle ;  and  that  it  was  the  same  as 
if  he  had  rented  so  much  pasture  for  cows  to  the  value  of  10/.  a 
year.     The  value  of  the  cows  hired  was  never  taken  into  con- 
sideration as  forming  part  of  the  value  of  the  tenement.     Nothing 
can  be  concluded  agamst  this  from  the  case  of  Rex  v.  North  Bed- 
bum.     For  it  seemeth  to  be  the  ob^ject  of  one  of  the  parties  at  the 
Sessions  to  distinguish  between  the  value  of  the  land  and  of  the 
things  leased  with  the  land ;  and  the  Sessions  let  them  into  that 
evidence  (being  parol  evidence  of  the  lease  which  the  lessor  had 
refused  to  show,  and  which  was  not  then  produced);  and  this 
Court  held  that  the  Sessions  had  done  right.     That  rather  shows 
that  the  distinction  was  considered  to  be  material ;  but  it  was  not 
established  in  point  of  fact.     The  case  of  the  warren  falls  under  a 
different  consideration :  the  produce  of  a  warren  is  the  rabbits  as 
much  as  the  produce  of  a  fishery  is  the  fish.     But  that  is  not  like 
a  contract  for  the  hire  of  cows. — Ls  Blanc  J.     In  the  former 
cases  the  Court  held  that  the  renting  of  a  dairy  with  land  which 


into  the  account  so  as  to  raise  the  an-  to  remove  at  the  end  of  his  term,  and 

ntul  Talue  above  that  sum ;  it  being  a  therefore  no  tenement.    ■* 
mere  personal  chattel,  not  fixed  to  the         (a)  Sec   Rex  v.   Stoke*upon-Trent, 

freehold,  which  th9  tenant  was  at  liberty  post,  pi.  1 49. 
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was  of  the  annual  value  of  10/.  was  the  same  as  renting  land  of  that 

value,  the  produce  whereof  was  to  be  taken  by  the  cpws.    But 

that  is  not  like  a  contract  for  the  hire  of  cows  with  die  use  of  land 

under  the  value  of  10/.  a  year.  With  respect  to  other  cases,  where 

the  value  of  land  has  been  raised  to  that  amount  by  things  erected 

upon  it,  the  Court  has  resisted  the  attempt  to  separate  the  value  of 

the  land  from  that  of  the  erections  attacned  to  it.     Such  seems  to 

have  been  the  case  in  Rex  v.  North  Bedbum.    But  that  differs 

greatly  from  the  present  case,  where  the  renting  is  of  cows  which 

are  not  annexed  to  the  land. —  Order  of  Sessions  quashed. 

One  wbore-  146.  Rex  v.  HoUington(a),  M.  T.  43  G.  3.  3  East,  113.— The 

i&ded  onatene-  pauper  being  legally  settled  at  i/.,  under  a  hiring  and  service  for 

mentof  5^         a  year,  went  to  reside  in  the  parish  of  St.  W.^  and  occupied  a 

Jjy*''!"!    -       house  there  of  the  annual  value  of  5/.    During  the  time  the  pauper 

W.  an!?Bt  the     occupied  this  house  he  rented  the  ley  of  two  cows  (b\  from 

Mme  time  rent-  May-day  to  Michaelmas^  at  6/.  6«.  in  a  large  pasture  containing 

ed  lAtf  fey  (i.  e.    100  acres,  and  of  the  aimual  value  of  250/.,  belonging  to  Mr* 

pasturage)  cf      Mundy,  at  Markeaton.   The  pauper  had  not  the  exclusive  pasture 

v^i^ST  to™     ®^  ^^^  \^xi^y  and  Mr.  Mundy  was  under  no  restriction  as  to  what 

l^mdmas  in     number  of  cows  he  kept  in  it.    The  Sessions  were  of  opinion  that 

certain  land  in    this  ley  of  the  COWS  was  not  a  tenement,  and  therefore  that  the 

H.  at6/.  69.       pauper  did  not  acquire  a  settlement  in  the  parish  of  St*  W» — 

thereby  gains  a   Lord  Ellenbo ROUGH  C.  J.    If  this  had  been  a  new  ouestion,  I 

W  ^u^hlie    ^'g**^  ^*^^  thought  that  the  statute  was  intended  to  refer  only  to 

were  not  enti^    corporeal  hereditaments;   but  an  incorporeal  hereditament  has 

tied  to  the  oru     been  SO  long  ago  decided  to  be  a  tenement  within  the  meaning  of 

dunoe  pastur-     it,  that  it  is  now  too  late  to  overrule  it.    Lord  Kenyan  repeatedly 

age  of  the  land    declared  himself  to  be  of  that  opinion,  and  did  so  in  the  cases  cited. 

^^  "^'  The  present  case  is  notJ|ing  more  than  a  common  in   gross  (c), 

(6)  Tte  cows     ^hich  has  been  holden  to  be  a  tenement  within  the  statute.     As 

p(H?s  own.*"'      *^  ^^  argument  that  Mr.  Mundy  is  not  restrained  from  putting  in 

(c)  Vide  Rex  v.  ^  many  cows  as  he  pleases,  anci  that  there  might  be  a  deficiency 

Whizley,  atuel  of  pasture ;  no  fraud  is  found  ;  the  landlord  let  the  pasture  of  two 

pi.  134.  cows,  and  if  he  overstocked  the  land  the  tenant  might  recover  in 

(d)Antg,p\.ls7,  damages. — Grose  J*  was  of  the  same  opinion.— La wr£KCB  J. 

In  Rex  V.  Piddletrenthide  (d)  Mr.  Justice  Btdler  states,  that  the 
question  in  cases  like  the  present  is  this.  Whether  or  not  it  be  a 
contract  to  receive  profits  out  of  land?    If  that  be  so,  it  determines 
this  case  :  for  here  the  cows  were  the  pauper's  own,  and  the  con- 
tract, which  was  for  the  pasturage  of  them  was,  to  use  the  words  of 
Lord  Kenyan  in  the  same  case,  a  contract  Jbr  the  pernancy  of  the 
prqfits  of  the  land  by  the  mouths  of  the  cattle.  —  Lb  Blanc  Jl  was 
of  the  same  opinion. — Both  orders  quashed. 
Wbereacorpo.       14-7.  Rex  v.  Chipping  Norton^   T.  T.   44  G.  3.    5  Easty^S9. — 
ration  by  a  rer-  Two  justices  removed  S.  the  wife  of  W.  T.  and  their  children,  by 
bal  agreement     name,  from  the  parish  of  C.  N.  to  the  hamlet  of  0,  N. :  and  on  ap- 
J^llidto wT*"  P^?^  ^^®  Sessions  stated  speciaUy  that   W.  T.,  whose  wife  and 
the  tolls  of  a       children  were  removed,  being  legally  settled  in  the  hamlet  of 
market  for  O.  N,,  went,  about  eight  years  ago,  to  live  at  CM,  where  he 

aboTe  10^  a-  rented  a  house  at  8/.  10*.  per  annum.  The  corporation  of  C.  N, 
vcar:  Held  that  ig  possessed  of  the  fairs  and  markets  within  the  borough,  and  of 
•  a  wS^-  ^^®  *^^^  ^^^  ^"  ^*^^®  actually  sold  at  the  same.  W.  T.,  at  the  court 
m^t'thereby,  ^®®^»  ^^^^  ^®  "8^*^  toll  by  a  verbal  agreement  of  the  corporation  at 
«0  no  interest      12/.  a  year,  and  continued  to  collect  it  under  that  agreement  for 

(a)  See  Rex  v,  Stoke>upon-Trent,  jnu,  pi.  149. 
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two  yean,  when  it  was  agreed  that  he  shoald  have  it  for  lOl.  cottldpMtfhn 
IQr.  under  which  last  agreement  he  continued  to  collect  it  for  a  corporation 
several  years  more.     >^ereupon  the  Sessions  were  of  opinion  *>«*  *"><!«'  *«>^ 
that  fF.  T.  gained  a  settlement  *y  virttie  of  renting  a  tenement  of  Jl^j^****^*^ 
i^mards  of  lOl.  a  year;  and  discharged  the  order ;  suhject  to  the  f]„„^  ^  q,^^  y. 
epmion  of  this  Conrt. — Lord  ELLaNBORouoH  C.  J.  thereupon  cence  to  collect 
saidy  that  as  no  interest  passed  to  the  pauper  by  such  parol  demise,  the  toll;  but  if 
the  qnestion  could  not  be  raised.    It  was  a  mere  licence  to  him  to  •"<*  **^  **d 
collect  the  tolls,  the  richt  to  which  still  remained  in  the  cor-  ^J^*J^ 
poration ;  though  it  might  be  a  ground  on  which  to  apply  to  a  ^J^  corpor- 
court  of  equity.    The  Court,  he  added,  had  gone  far  enough  from  ation,  semble 
the  words  of  the  statute  in  noticing  an  incorporeal  tenement  as  one  that  he  would 
the  taking  of  which  coold  confer  a  settlement ;  but  if,  beyond  that,  *»'^  gained  a 
they  were  to  hold  that  an  equitable  interest  in  an  incorporeal  tone-  J^j^^*?  ^40 
ment  under  a  parol  demise  from  a  corporation,  which  could  only  days'i^thT 
demise  by  deed,  could  confer  a  settlement,  there  would  be  no  tame  parish 
saying  where  to  stop.     His  Lordship,  however,  added,  that  if  this  where  the  mar- 
last  difficulty  could  be  gotten  rid  of  by  any  alteration  in  the  state-  ^^  ^^ 
ment  of  the  case,  he  thought  that  the  other  point,  as  to  the  taking 
of  the  tolls  being  a  taking  of  a  tenement  within  the  construction 
which  bad  been  put  upon  the  statute,  might  be  disposed  of  iu 
favour  of  the  settlement,  apon  the  authority  of  Lord  Coke,  in  his 
comment  upon  the  statute  of  Westminster^  2.,  and  on  Webb*%  case, 
8  Rn,^  and  on  the  opinion  of  Lord  Kenyan^  in  the  case  referred 
to,  tnat  a  taking  of  an  incorporeal  tenement  will  confer  a  settle- 
ment.— The  Court,  therefore,  directed  an  inquiry  to  be  made 
whether  any  interest  in  the  tolls  had  passed  from  the  corporation 
onder  their  seal  to  the  pauper,  or  any  person  under  whom  he 
might  claim :  and  in  the  mean  time  they  made  an  order  nisi  for 
quitthiDg  the  order  of  Sessions,  if  no  such  fact  existed.     And  after 
inquiry  made,  it  being  reported  to  the  Court  on  a  subsequent  day 
that  no  other  instrument  had  been  executed  except  a  bond  given 
by  the  pauper  to  the  corporation  with  sureties  for  the  rent,  the 
Court  said  that  could  convey  nothing  from  the  corporation :  and 
the  rule  stood  for  quashing  the  order  of  Sessions. — Order  of  Ses- 
sions quashed. 

148.  Rex  V.  Denbigh  (a),  T.  T.  44  G.  S.  5  East,  33S.  —  The  pau-  One  may  gain 
pers  being  legally  settled  in  Denbigh,  on  the  14th  of  3f ay  1802,  a  settlement  by 
Robert  Hughes  agreed  with  the  toll-taker  in  H.  to  go  and  re-  J^^f/J^" 
ceive  the  tolls  in  the  turnpike  house  in  i/.,  as  the  servant  and  |(y  a  year,  in 
for  the  use  of  the  toll-taker ;  for  which  he  (the  pauper)  was  to  be  the  parish  where 
paid  St.  Sd,  per  week.     The  pauper  went  there  accordingly ;  and  he  resUledy 
in  about  a  fortnight  afVerwarcu,  while  he  was  at  the  turnpike-^^ate-  though  such 
house,  took  from  one  E.  a  field  in  H.  at  the  rent  of  12/.  a  year  J^j*^^™ 
and  gave   him  6//.  earnest.    The   pauper  continued  in   posses-  J^,'^'*i!ervant 
non  of  that  field  for  two  or  three  months,  and  resided  day  and  to  the  collector 
oight  during  that  time  with  one  of  his  children   at  the  turnpike-  for  whom  he 
gate-house.     In  thfe  course  of  two   or  three  months  after  the  received  the 
ptoper  had  taken  the  said  field,  E.  coming  by  the  turnpike-gafe  *^^^°u^^ 
told  the  pauper  that  he  was  uneasy  on  account  of  the  rent,  and  SfkeactisG.:;. 
asked  the  pauper  to  give  him  some  security  ;  to  which  the  pauper  c.  84.  §  56. 
answered,  that  he  could  not  give  him  any  security,  but  had  no  only  nys  that 
olijection  to  give  up'the  field,  and  he  did  then  give  it  up  accord-  "  nogate- 

(a)  See  Rex  v.  Bardwell,  post,  pi.  J  60.  ^**^  ^  ^^" 
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iDgly.  The  padpter  took  the  field  for  the  pijtrpose  of  getting  bay 
and  grass  to  keep  his  mare,  but  he  never  reaped  any  benefit  from 
the  neldr  nor  did  he  turn  his  mare  into  i^,  because  the  hay  ifras 
growing.  The  pauper  continued  at  the  turnpike-gate-house  for 
12  months  afler  he  had  given  up  the  field,  receiving  for  part  of 
that  time  ^,  6d.  and  latterly  5s.  per  week  from  the  taker  of  ihe 
turnpike-gate  as  aforesaid.  The  pauper's  wife  and  three  of  his 
chiiaren  lived  during  that  time  in  a  house  in  />.,  for  which  tlie 
pauper  paid  Si.  Ss.  per  annum  ;  but  they  sometimes  slept  with 
him  at  the  turnpike.  The  turnpike-gate-house  is  the  property  of 
the  commissioners  of  the  turnpike  road,  but  is  always  set  with  the 
tolls  to  the  toll-*taker,  and  was  so  set  while  the  pauper  lived  there 
and  received  the  tolls  there  for  such  toll-taker  as  aforesaid.  — 
The  Sessions  were  of  opinion  that  the  pauper  had  bondjide  holden 
lands  to  the  value  of  10/.  a  year  in  the  parish  of  H.  for  above 
40  days,  and  lived  during  sucn  holding  at  the  said  turnpike-gate- 
house, as  before  stated ;  but  reversed  the  order  of  removal  in  this 
case  on  the  ground  of  the  act  of  IS  G.  8.  c.  84.  i  56.^  which 
enacts,  '*  That  no  gate-keeper  of  any  turnpike  road,  or  person 
**  renting  the  tolls  thereof,  and  residing  in  any  toll -house  belong? 
^'  ing  to  the  said  trust,  shall  be  removeable  from  such  toll-house, 
**  &c.  unless  he  shall  become  actually  chargeable  to  the  parish, 
^<  &c,  in  which  such  toll-house  is  situate.  And  that  no  such  gate- 
**  keeper,  or  person  renting  such  toUs,  and  residing  in  such  toll- 
^  house  as  aforesaid,  shall  thereby  gain  a  settlement  in  any  parish 
'<  or  place  whatsoever ;  and  that  no  tolls  to  be  taken  at  any  gate 
^*  erected  or  to  be  erected  by  the  trustees  of  any  turnpike  road, 
<*  nor  an^  toll-house  erected  or  to  be  erected  for  the  purpose  of 
'<  collectmg  the  same,  nor  any  person  in  respect  of  such  tolls  or 
<<  toll-house,  shall  be  rated  or  assessed  towards  the  payment  of 
'*  any  poor's  rate  or  any  other  public  or  parochial  levy  what- 
"  soever."  —  Thb  Court,  however,  thought  the  case  too  clear  for 
further  argument ;  and  Lord  Ellenbo rough  C.  J.  ^aid,  the 
apt  only  says  chat  a  gate-keeper  shall  not  thereby  gain  a  settle- 
ment, that  is,  by  keeping  the  gate  or  renting  ike  tolls  and  rcr 
siding  in  the  toll-house.  But  that  does  not  prevent  him  from 
gaining  a  settlement  aliunde  in  the  same  parish  where  the  gate- 
house is  situated.  This  man  did  not  gain  a  settlement  by  renting 
the  tolls  or  by  keeping  the  gate,  but  by  renting  a  close  in  the 
parish  worth  above  10/.  a  year  for  more  than  40  days,  and  re* 
siding  in  the  same  parish.  He  did  not  even  rent  the  tolls :  he 
was  no  more  than  a  mere  servant  to  collect  the  tolls  for  another, 
—  Per  Curiam  :  Order  of  Sessions  quashed. 

149.  Rex  V.  Stoke-upon-Trent,  H.  T.  49  G.  3.  10  Eatt^  496.— 
Removal  from  S.  to  AT.  —  Order  quashed,  subject,  &c.  The 
pauper,  about  seven  years  ago,  under  a  verbal  agreement,  rented 
and  paid  for  the  hire  and  privilege  of  milking  two  cows  belonging 
to  Mr^  R.  the  sum  of  5s.  6d.  a  week  each  cow,  for  40  successive 
weeks.  The  two  cows  were,  by  the  terms  of  the  agreement,  to  be 
depastured  by  Mr.  R.  on  his  farm  at  A^.,  in  common  with  hi& 
other  cows,  and  were,  in  fact,  depastured  on  such  of  the  lands 
belonging  to  the  farm  as  Mr.  R.  thought  proper,  in  common  with 
his  other  cattle.  The  pauper  never  went  on  the  lands  to  fetch 
them  ;  but  they  were  regularly  brought  up  with  Mr.  /?.'s  other 
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cowu  to  the  fold  vardy  and  there  milked  by  the  pauper  and  hi^  hU  other  catde^ 
ftmily.    During  the  time  the  pauper  so  rented  the  said  cows,  he  "^  ^"^^^  ^  be 
resided  in  4e  parish  of  N.^  at  a  cottage  for  which  he  paid  50*.  a^  «n»^ked  by  Ae 
year;  antfr-fte  depasturing  of  the  two  cows  for  the  time  «^ore««d/ ^^^jj^ |^ 
on  the  lands  of  Mr,  R.  was,  together  with  the  cottage,  worth  more  d«nent  if  the 
than  lOL  a  year.     The  cases  of  Rex  v.  Lockerl^  (a),  Rex  v.  pasturage  of 
Wkisiey  (b).  Rex  ▼.  Sioke(c),  Rex  v.  Piddktrenthtde  (rf),  Rex  v.  thecowibe. 
TolptuUie  (e).    Rex  r.  HoUington  (g),    Rex  v.  Mintvorih  (A),  '^orthio^.a 
Rex  V.  Hammenmith  (i)y    Rex  v.  Tubury  (k)y   were   cited. —  ^* 
Lord    Ellekborougu   C.  J.     There  is    no   solid   distinction  («M«^»86-n- 
between  this  and  the  case  of  HoUington.     There  the  pauper  had  W^*^»P*-*^- 
only  hired  the  depasturing  of  his  own  cows  in  common  with  the  (c)Antefphi3e. 
cattle  of  the  owner  in  a  certain  land ;    here  he  hired  the  cows  (<')'^«^»pl*lS7. 
themseWes,  which  for  this  purpose  are  the  same  as  his  own,  toge-  (e)AntefplA3». 
ther  with  their  depasturing  in  common  with  the  owner^s  other  {g)jinie^pll46. 
cattle,  upon  a  certain  farm,  all  included  in  one  contract.     If  the  (h)jttae,plA45, 
cows  here  had  been  the  pauper's  own,  this  case  would  have  been  (»)^Ate,pl.i4a 
identically  the  same  as  the  former ;  but  that  fact  was  no  material  /^^  2N0U11, 19. 
ingredient  in  the  former  case,  for  the  cows  are  his  own  for  the 
time  that  he  hires  them ;  and  in  some  of  the  other  cases  where 
sectletuents  were  obtained  under  contracts  of  this  kind,  the  cows 
were  hired  as  well  as  their  feeding.     Therefore,  without  going  at 
large  into  the  general  question  which  was  agitated  in  those  cases, 
I  wink  that,  consistently  with  the  decisions,  this  must  be  deemed 
to  be  the  taking  of  a  tenement. —  Grose  J.    It  is  now  too  late 
to  unsettle  the  law  which  has  been  established  by  former  decisions. 
It  is  said  that  this  is  only  a  contract  for  a  right  to  milk  cows,  but 
it  is  more,  for  it  is  a  contract  to  take  the  milk  of  cows  to  be 
depastured  on  a  certain  farm,  which  is  purchasing  pro  tanto  the 
mterest  in  those  .pastures  on  which  the  cows  were  to  be  fed.     And 
this  falls  within  the  former  decisions  on  the  renting  of  dairies.' — 
Lb  Bi.an€  J.     It  is  only  the  words  used  in  stating  this  case  which 
isake  any  real  difference  between  it  and  former  cases,  but  it  falls 
within  the  same  principle.     The  only  difference  between  this  and 
The  King  v.  Piddletrenihide  is,  that  there  it  was  stated  to  be  th6 
reDtiBg  of  ti  dairy,  which  is  only  a  contract  for  the  hire  and  privi- 
lege of  milking  cows ;  which,  during  the  time,  are  to  be  depastured 
00  the  owner's  land.    But  there  the  cows  were  to  feed  in  par- 
ticalar  grounds  at  particular  seasons  of  the  year ;  and  here  thev 
were  to  be  "depastured  on  the  farm  in  common  with  the  owners 
other  cattle.     In  The  King  v.  Tolpuddlej  the  agreement  was,  as 
here,  for  the  owner's  cows  at  so  much  a  head  ;  and  though  they 
were  to  have  the  exclusive  pasturase  of  certain  grounds  daring 
part  of  the  year,  yet  that  has  since  been  held  to  make  no  differ- 
eoce.     *'  If, '  said  Lord  Kenyon  in  the  latter  case,  **  the  cattle 
'*  had  been  the  pauper's  own,  and  he  had  rented  the  feeding  of 
^  them,  that  would  have  been  unquestionably  a  tenement ;  like 
•*  the  taking  of  the  pasture,  the  hay,  and  aftermath ;  and  I  think 
'*  that  these  were  the  pauper's  for  a  certain  period,  &c. ;  and  this 
**  was  not  the  less  a  taking  of  a  tenement,  because  the  pauper 
^eould  only  enjoy  the  land  in  a  particular  mode."    The  same 
leasonmg  will  apply  to  this  case.     In   The  King  v.  Mintvorih, 
there  was  no  doubt  made  but  that  the  contract  was  for  the  taking 
of  a  tenement ;  but  the  value  of  the  land  on  which  the  two  cowft 
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were  to  be  depastured,  did  not  amount  to  10^.  a  year,  andy  there«> 
fore,  no  settlement  was  gained.     Now  here  the  pauper  contracted 
for  the  milking  of  two  specific  cows  (not  any  two  cows),  which 
were  to  be  depastured  on  the  farm  of  the  owner,  together  with 
his  other  cattle ;  the  value  of  which  pasturage,  together  with  the 
cottage  rented  by  the  pauper  during  the  same  time,  amounted  to 
more  than  10/.  a  year.    Then  it  was  decided  in  The  King  v.  Hal- 
lington^  that  hiring  the  feeding  of  cows  for  a  certain  time,  in 
common  with  the  cattle  of  the  owner  of  the  pasture  in  which  they 
ore  to  be  fed,  is  a  taking  of  a  tenement.   This,  then,  is  the  same  as  if 
the  pauper  had  hired  the  cows  at  so  much,  and  the  pasture  for 
feeding  them  at  so  much  more,  though  the  two  sums  were  com- 
pounded in  one.     And  it  being  found  here  that  the  value  of  the 
pasturage,  together  with  the  cottage,  amounted  to  10/.  a  year,  the 
pauper  gained  a  settlement.  —  Bayley  J.    This  is  a  hiring  of  two 
cows,  with  the  right  of  having  them  depastured  on  lands  in  the 
parish.     The  cases  of  Piddletrenthide  and  Tolpuddle  determined 
that  it  was  not  necessary  that  the  cows  should  be  the  pauper's 
own ;  and  the  case  of  HoUington  determined  that  the  pauper  need 
not  have  the  right  to  the  pasturage,  exclusive  of  the  cattle  t>f 
other  persons.    Those  three  cases,  therefore,  have  decided  the 
present.    The  agreement  here  was  that  the  owner  should  depat" 
ture  the  cows  upon  his  farm  in  the  parish  ;  which  must  mean  that 
they  were  to  be  fed  on  the  pasture  growing  on  the  land :  if,  there- 
fore, he  had  fed  them  in  any  other  way,  it  would  have  been  a 
breach  of  his  contract.  — •  Order  of  Sessions  quashed. 
A  person,  rent-       150.  Rex  v.  FJvet  (a),  E.  T,  49  G.  3.  11  Easty  93. — Removal  from 
iDg  the  tolls        w,  R,  to  E.    Order  confirmed,  subject,  &c.    By  an  act  of  the 
the^II^^ikl-"    S0G.3.  C.67.  cettBATi  commissioners  are  appointed  for  lighting, 
hcHise'owcted      widening,  and  improving,  &c.  the  streets  of  D.,  and  to  enable 
by  order  of  the   them  SO  to  do,  the  act  authorises  them  to  take  certain  tolls,  and 
commissioners    appoint  proper  persons  to  collect  them  in  the  streets  of  2).     By 
appointed  by      the  32d  clause  it  is  provided,  that  if  it  should  appear  to  the  com* 
the  so  G.  3.       missioners  expedient  to  collect  the  tolls  at  toll-houses  or  turnpikes, 
ina  liffhdnff^"    *^  should  be  lawful  for  them  to  erect  two  turnpikes  on  the  great 
and  regulating    north  road,  one  to  the  south*  the  other  to  the  north  of  the  city, 
the  streets  of      for  the  purposc  of  collecting  the  tolls ;  and  that  the  right  and  pro- 
Durham,  and     perty  of  all  such  turnpikes  and  toll-houses  should  be  vested  in  the 
for  other  local     commissioners ;  and  the  36th  clause  empowers  the  commissioners 

Si^a  wttle°°'  ^  '®^®  ^^^  *^^^®-  ^y  ^'"^"^  ®^  ^^  *^^  ^^^  commissioners  erected 
ment  in  the  ^  turnpike-gate  and  house  for  collecting  the  tolls  at  a  place  called 
parish,  by  the  Faretoell  Hallj  upon  the  great  north  road,  within  £.,  and  in  1796 
general  turn-  demised  the  same  with  the  tolls  to  the  pauper  for  three  years,  at 
pikeact,i3G.3.  ^|,g  yearly  rent  of  2021.  Under  this  lease  the  pauper  entered  into 
c.  84.  §  50.         ^1^^  toll-gate  and  house,  and  continued  to  reside  there  with  his 

family,  collecting  the  tolls  for  the  said  term.  The  tolls  were  col- 
lected and  appropriated  to  the  general  purposes  of  the  act.  Nei- 
ther the  tolls  nor  the  gate-houses,  nor  the  respective  lessees  were 
assessed  to  the  poor's  rate.  The  Sessions  were  of  opinion,  that 
the  said  gates  and  houses  were  not  such  gates  and  houses  as  are 
within  the  meaning  of  the  36th  sect,  of  the  general  turnpike  act, 
13  G.  3.  c,  84<.,  and  that  therefore  the  pauper  acquired  a  settlement 
in  £.,  by  residing  at  the  Faresoell  Hall  turnpike,  and  renting  the 
said  tolls  and  gate-house  there.    By  §  56.  of  the  general  turnpike 

(«)  See  Rcz  v,  Bubwitb,  post,  pi.  153. 
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act»  **  BO  gatekeeper  of  any  turnpike  roady  or  person  renting  the 
**  toh$  thereof,  and  residing  in  any  toll-house  belonging  to  the 
<'  said  trusty**  shall  be  removable  from  such  toll-house  till  actually 
chargeable*  And  no  such  gatekeeper,  &c.  shall  thereby  gain 
any  settlement. —  Hullock,  in  support  of  the  order  of  Sessions, 
contended,  that  the  above-mentioned  clause  in  the  general  turn- 
pike act  was  confined  to  tollgatekeepers,  &c.  appomted  by  the 
tnutees  of  turnpike  roadsy  to  collect  the  tolls  for  such  turnpike 
roads  c  whereas  the  tolls  here  were  collected  by  order  of  the  com- 
missioners appointed  by  a  local  act  for  various  local  purposes, 
amongst  others  for  repairing  the  streets  of  the  city  of  D.,  and  not 
for  the  repair  cf  turnpike  roads  within  the  meaning  of  the  general 
turnpike  act. — Pbr  Curiam  :  There  is  no  difference  in  effect  though 
the  appellation  of  turnpike  road  does  not  occur  in  the  local  act ; 
the  one  is  a  stone  road,  the  other  a  gravel  road  ;  and  every  cha- 
racter beionging  to  a  turnpike  road  belongs  as  well  to  this.  The 
commissioners  are  trustees  for  the  repair  of  the  roads :  and  this 
case  is  within  the  prohibition  of  the  56th  clause  in  the  general 
turnpike  act.  —  Order  of  Sessions  quashed. 

151.  Rex  V.  Darley  Abbey,  T.  T.  51  G.3.  14  East,  280.  —  Re-  Where  tliepau- 
moval  from  Duffield  to  Darlei/  Abbey.    Order  confirmed,  subject,  ^  «PP"«*  Jp 
6ce.     The  pauper  for  two  years  resided  in  a  house,  and  occupied  f^^^^'J^  * 
a  garden,  in  Darley  Abbetf,  of  the  annual  value  of  8/.  18^.;  and  milking  rfa  cow, 
during  the  whole  of  that  time  he  and  one  «/.  M.  jointly  hired  the  which  it  was 
milking  of  a  cow  in  the  following  manner :  the  pauper  applied  to  agreed  that  lie 
Mr.  E^  at  whose  factory  he  and  M.  worked,  for  the  milking  of  a  ^°"l^  '"^ 
cow  betwixt  them.     Mr.  E.  referred  the  pauper  to  his  agent,  Mr.  /^  ^  *^'*' 
H.  to  agree  for  the  cow.     Mr.  H.  agreed  that  they  should  have  a  ^^^^  panicu- 
cow  for  the  season  for 9/«  The  particular  cow  was  pointed  out.  The  larcowwas 
coir  was  at  that  time  upon  a  large  farm  of  Mr.  E.,  which    he  then  pointed 
occupied  near  the  factory.    Nothing  was  said  as  to  how  or  where  out,  Uwugh 
the  cow  should  be  fed,  more  than  Mr.  //.  said,  that  Jerom,  Mr.  ^^d iwtohow 
£.*8  farming  man,  would  inform  the  pauper  in  what  pasture  the  ^r  where  the 
cow  would  be  first  milked :  and  he  did  inform  him ;  and  so  from  cow  was  to  be 
time  to  time,  when  the  pasture  was  changed,  that  he  might  know  fed  ;  further 
where  to  go  to  milk  her.    The  cow  was  grazed  in  Mr.  ii.'s  pastures  tj""*  *'*?5'**  ^^ 
in  the  same  farm  for  the  whole  of  the  two  seasons  with  other  J?*^"  told,  that 
cows,   which  were  let  in  the  same  way  to  other  workmen  of  Mr.  fon„ing  man 
£.,  and  with  other  cattle  belonging  to  Mr.  E.     The  pauper  and  his  would  inform 
partner  always  milked  the  cow  during  the  whole  time.     They  hired  hlminwhai  pas- 
the  same  cow  for  four  successive  seasons,  and  the  cow  was  always  t"*"®  '**  <^«^ 
glased  in  the  same  way,  on  Mr.  E.'s  farm.     The  summer  pasturage  JJJJJ^**^ 
of  the  cow  alone  was  admitted  to  be  of  the  value  of  5/.  for  each  ^^^^^  ^^  ^^ 
seafon.  —  It  was  contended  against  the   orders,  that  this  case  afterwards  in. 
was  distinguishable  from  all  former  cases,  where  the  settlement  formed,  and  so 
had  been  established  by  takings  of  this  kind;  for  in  all  of  them  it  from  time  to 
WIS  part  of  the  terms  of  the  contract,  that  the  cows  were  to  be  ||UJ^^     P**" 
depastured  by  the  owner;  and  that  here  nothing  was  said  as  to  f,^^^.  Held, 
where    the  cows  should   be    fed;   and   the  owner  was    under  that Uiis was 
00  obligation  to  graze  the  cow  at  all,  or  to  graze  her  on  his  sufficient  eri. 
wrn  land.    And  Rex  v.  Tisbury  (a),  was  cited.  —  Lord  Ellenbo-  dence  of  a  con- 
RouGH  C.  J.     It   has  been  too  long  ago  decided  to  be  now  {^J^^^^/^ 
shaken,  that  the  hiring  of  the  feeding  of  cows  is  a  sufficient  taking  .^^^j^  cow, 
of  a  tenement  to  comer  a  settlement  within  the  statute,  if  the  and  by  conse- 

(o)  2  Nolan  19. 
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fuenceof  a 
tenement  within 
the  statute,  so 
as  to  confer  a 
settlement  on 
the  pauper,  who 
rented  ancrther 
tenement  at  the 
same  time  of 
the  annual  value 
together  of  10^. 


tenement  be  of  sufficient  value :  and  here  the  necessary  value  19 
mfide  up  by  the  contract  which  the  pauper  entered  into  for  hiring 
tlie  milking  of  a  cow  in  the  nmnner  stated  in  the  case.  A  con- 
tract for  the  mere  milking  of  a  cow  is,  indeed,  no  more  than  a 
contract  for  a  personal  thing ;  and,  therefore,  unless  through  the 
medium  of  the  cow  he  contracted  for  the  pernancy  of  the  profit 
of  the  land,  there  couTd  be  no  settlement  gained  :  but  the  question 
18,  whether  by  this  contract,  explained  as  it  is  by  the  subject- 
matter  and  the  drcumstances,  the  owner  was  not  to  furnish  the 
pauper  with  a  cow  to  be  fed  upon  the  land.  Where  parties  un- 
derstand the  subject  of  their  contract,  a  few  words  are  sufficient 
for  the  terms  of  it,  and  sometimes  it  may  be  collected  iVom  their 
acts  without  words.  Here  the  contract  was  made  by  the  pauper 
with  a  man  who  had  a  farm  and  cows  then  feeding  on  it ;  to  hino 
the  pauper  applied,  as  the  'case  states,  for  the  milking  of  a 
cow,  and  H.  agreed  that  the  pauper  should  have  a  cow  Jbr  the 
season  for  9/.,  and  the  particular  cow  was  pointed  out:  the 
term,  *'  season"  would  import,  according  to  the  subject-matter, 
during  the  time  that  the  grass  grew  on  the  land  to  feed  the  cow. 
llie  cow  was  then  fed  upon  the  owner's  farm ;  but  nothing  was 
said  how  or  where  the  qow  was  to  be  fed ;  that  is,  tl>e  particular 
land  oh  which  the  cow  was  to  be  fed  was  not  mentioned,  but  the 
pauper  was  told  in  what  pasture  the  cow  would  be  first  milked, 
and  whenever  the  pasture  was  changed  he  was  informed  of  it. 
Then  is  it  not  fairly  to  be  understood,  when  the  cow  was  always 
to  be  milked  on  pasture-ground,  that  she  was  also  to  be  fed  there? 
What  could  be  meant  by  changing  the  pasture,  but  for  the  purpose 
of  her  being  fed  on  fresh  pasture?  If  then  the  owner  had 
fed  the  cow  on  dry  food,  as  grains,  instead  of  pasture,  it  would 
have  been  a  breach  of  the  contract.  The  parties  noeant  to  contract 
for  a  pasture  fed  cow  for  the  purpose  of  milking.  The  principle 
established  by  the  former  cases  cannot  be  now  questioned ;  and 
this  case  is  governed  by  it.  —  Grose  J.  The  pernancy  of  profits 
of  land  must  be  established,  in  order  to  confer  a  settlement  by 
this  kind  of  contract ;  and  here  I  think  it  was  established.  —  Le 
Blanc  J.  It  has  been  long  settled  that  the  hiring  of  a  dairy  of 
cows,  whether  consisting  of  one  or  more  cows,  where  the  person 
who  lets  the  cows  is  to  feed  them  on  land,  is  such  u  taking  of  a 
tenement  within  the  statute  as  will  give  a  settlement.  Nobody 
who  reads  this  case  can  doubt  that  this  was  a  hiring  by  the  pauper 
of  a  cow  to  be  fed  on  the  pasture  of  him  who  let  it.  The  facts 
are,  that  the  pauper  applied  to  Mr.  jEJ.,  the  owner  of  the  farm  on 
which  there  were  cows,  for  the  milking  of  a  cow :  the  owner  re- 
ferred him  to  his  agent  //.,  with  whom  the  pauper  agreed  for  a 
cow  for  the  season  at  9/.,  and  a  particular  cow  was  pointed  out. 
And  though  nothing  was  said  as  to  how  or  where  the  cow  was  to 
be  fed,  yet  H.  told  him  that  the  owner's  farming-man  would  inform 
him  in  what  pasture  the  cow  was  to  be  first  milked ;  that  is,  on 
what  particular  pasture  she  was  then  fed.  Is  it  not  evident  from 
this  that  it  was  a  contract  for  the  hire  of  a  pasture-fed  cow  ?  It  is 
objected  that  no  specific  land  was  pointed  out  on  which  the  cow 
was  to  be  fed ;  but  that  need  not  be  agreed  upon,  nor  need  it 
have  been  fed  upon  the  same  land  upon  which  the  owner  was  re- 
sidin^.  It  is  clear,  however,  that  this  cow  was  to  be  fed  upon 
the  /^irm  in  the  occupation  of  E.,  or  u^on  land  that  he  was  lo 
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provide  for  her ;  and»  in  fact,  she  was  depastured  upon  tlic  farm 
all  the  season.  —  Barley  J.  The  magistrates  ought  not  to  be 
induced  to  send  up  cases  for  our  opinion,  if  they  have  no  doubt 
upon  the  question  in  their  own  minds,  in  order  to  avoid  incurring 
unoecesaary  expences.  Here  there  can  be  no  doubt  that  the 
contract  was  for  the  milking  of  a  cow,  which  should  be  .pasture- 
fed  during  the  season,  either  upon  land  of  the  farm  in  the  parish 
where  the  parties  contracted  and  were  residing,  or  at  least  within 
a  reasonable  distance  of  it,  in  order  that  the  pauper  might  have  a 
convenient  opportunity  of  coming  to  milk  the  cow.  And  if  the 
owner  had  fed  the  cow  otherwise  than  upon- pasture,  an  action  by 
the  pauper  would  have  lain  for  a  breach  of  the  contract.  —  Order 
of  Sessions  confirmed. 

152-  Rex  yi.  BubwUh,   E.T.  53  G.  3.   1  M.  ^  S.  514.— Re-  RenUngthe 
moval  from  ^.  to  F.;  order  quashed,  subject,  &c.     The  pauper»  tolls  of  a  bridge 
being  settled  at  F.,  rented,  for  one  year,  the  tolls  and  toll-houses  vested  by  act  of 
of  B.  bridf^e*     Those  tolls  were  collected  by  virtue  of  an  act  of  P^^^i^ment  in  a 
Iiarliament  passed  in  the  3Sd  year  of  His  late  Majesty,  intituled,  ^J^^'^^ho 
"An  act  for  building  a  bridge  over  the  river  Derwent,  at  or  near  arodeclared  a ** 
''  /?.  ferry,  and  making  proper  approaches  thereto.'*     The  tolls  corporation, 
and  toll-house  were  of  the  annual  value  of  70/.     The  value  of  the  will  confer  a 
toU-house  alone  was  less  than  1 0/.  per  annum.     By  the  before-  ^^*T®^*  **,". 

mentioned  act  of  parliament  the  tolw  are  vested  in  the  company,  „„  *L!5! 
,..  -»-  -  ,  I      j^   were  made  per' 

and  the  snares  of  the  proprietors  are  made  personal  property.  —  ^f^^^^  estate, 
Rich  A  RD  SON,  against  the  order  of  Sessions,  contended,  hrst,  that  and  the  renting 
these  tolls  were  not  such  an  interest  in  the  land  as  would  consti-  is  not  stated  to 
tute  a  tenement,  but  were  merely  payments  for  the  liberty  of  pass-  ^^'y  ^^ 
iug  over  the  bridge,  which  the  act  had  declared  to  be  |)er8onal  ^M^^  gn^'-i 
property :  and  second,  that  an  objection  arose  upon  13  G.  3.  c.  84.  turnpike  act) 
1.56.  (Uie  general  turnpike  act)  which  prohibits  any  gate-keeper  which  prohibits 
or  person  from  gaining  a  settlement  by  renting  the  tolls  of  turn-   persops  from 
pikes,  or  residing  in  any  toll-house,  and  that  although  this  act  has  gaining  a  set- 
no  simikir  clause,  yet  the  bridge,  being  part  of  the  turnpike,  falls  jn^i^^'tolU  of 
within  the  provisions  of  the  general  act,  and  cited  Rex  v.  Elvet,  (a)  turnpike  roads, 
— Lord  Ellenborough  C- J.     It  is  true  the  words '<  turnpike  docs  not  extend 
"  roads*'  did  not  occur  in  the  act  upon  which  Rex  v.  Elvet  was  dc-  to  the  tolls  of  a 
aided.     But  the  commissioners  under  that  act  were  trustees  of  the  bridge,  which 
road ;  and  it  was  to  all  intents  considered  as  a  turnpike-road.   As  to  ^  p^  to1bt"°' 
the  renting,  it  is  enough  for  us  to  decide  on  the  doubts  which  the  p^^  QdYm 
Sessions  actually  entertained,  and  they  have  not  stated  any  doubts  turnpike  rood, 
upon  that  subject;  for  they  have  stated  simply  that  the  pauper   (a^n/e,pl.i50. 
rented  the  tolls,  which  must  be  understood  a  legal  renting.     Then 
the  only  question  remaining  is,  whether   tolls  are  a  tenement. 
There  is  no  doubt  that  they  are  so  generally ;  but  it  is  said  that 
here .  they  cannot  be  so,  because  the  act  has  made  the  shares  of 
the  proprietors  personal  estate.     That,  however,  does  not  make 
theiD  less  a  tenement  in  the  hands  of  the  persons  to  whom  demised. 
Suppose  the  act  had  vested  the  shares  in  the  proprietors  for  a 
term    of  years,  tliey  would  still   have  been   a  tenement.  —  La 
Blanc  J.     In  Rex  v.  Elvet^  the  Court  deemed  it  a  turnpike-road ; 
the  act  enabled  the.  commissioners  to  erect  turnpikes  on  the  high 
mad.  —  Order  of  Sessions  confirmed. 
.  153.  Rex  V.  West  Cramore,  M.  T.  54  G.  3.   2  M.  Sf  5.  132.  —   Renting  acer- 
Removal  from  M.  D.  to  fV.  C.    Order  confirmed,  subject,  &c-  ^^  ""^Jr^V*, 
Hie  pauper:  being  aettlcd  M  W.  C,  rented  a  house  at  M.  i)-,  oS  ^>M8?k«^^*»?^»^ 
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fo  much  per  the  value  of  si.  per  annumy  and  occupied  and  redded  in 
lug,  for  tlM  it  for  four  yeani*  During  one  vear  of  his  tenancy,  he  rented  194 
purpose  of  lugg  of  land,  at  the  rate  of  9d»  per  lug,  anoounting  to  the 
P^"*'"gJP^^  sum  of  7/.  6*.  9rf.  for  the  purpose  of  planting  potatoes.  The  pauper 
pmna  aereed  ^4^1^66^  to  take  th^  land  ready  ploughed  and  manured ;  and  token 
to  take  the  land  ^  ^ook  it  the  ploughing  and  manuring  tuas  begun,  but  notjinished^ 
of  the  landlord  but  when  he  entered  upon  it,  it  was  quite  prepared.  At  the  time  of 
ready  ploughed  planting  he  followed  the  person  of  whom  he  took  the  land,  to 
*"d  ™h^**if^'  plough,  and  planted  the  potatoes  himself,  which  were  afterwards 
entered  upon  it,  co^^red  in  by  the  plough.  The  land,  without  being  ploughed  and 
It  was  quite  manured,  was  worth  about  2/.  8f.  per  annum,  but  being  pfloughed 
prepared,  was  and  manured  was  worth  what  the  pauper  paid  for  it.  It  was 
held  to  be  a  attempted  to  distinguish  this  case  from  that  of  Rex  v.  Ringxoood  (a), 
'f"*"'L?  ^"^  because  there  the  land  had  been  dug  by  the  landlord  before  the 
?ue*  n  it  wi^"  letting ;  whereas  here  it  is  found  that  the  ploughing  and  manuring 
increased  by  be-  ^^  "^t  completed  when  the  pauper  took  the  land. —  Lord  £l- 
ing  ploughed  JLBNBOROUGR  C.J.  The  pauper  agreed  to  take  a  tenenYent,  which 
and  manured  should  be  of  a  certain  value ;  and  at  the  time  when  he  entered  on 
1^  the  landlord,  jj^  j^  ^^^  of  that  value ;  for  the  ploughing  and  manuring  were  then 
thepauperiooA^  finished.  —  Le  Blamc  J.  The  distinction  endeavoured  to  be 
ik  the  ploughing  nrade  does,  not  vary  the  casa;  and  it  does  not  appear  that  any 
and  manuring  precise  sum  was  agreed  to  be  paid  for  the  labour.  The  observation 
was  begun  hu  alluded  to  from  Rex  v.  Ringwood  must  be  taken  with  reference  to 
notJUuahed.  j[,g  ^^q  l},^jn  before  the  Court,  and  to  the  context  where  it  is 
(a)Patf,pl.2lo.   found,  rather  than  as  a  general  observation  or  applicable  to  a  case 

of  this  kind.  —  Order  of  Sessions  quashed. 
Where  five  per-  154.  Rex  v.  NoHh  Dujfeld,  M.  T.  65  G.  3.  3  M.S^  S.  247.  — 
SODS,  as  mem-  Removal  from  S.  to  N.D.  Order  con6rmed,  subject,  &c.  By 
ben  of  a  ma-  the  33  G.  3. ««  For  building  a  bridge  over  the  river  Denventy"  &c., 
teea^tLcmL'  certain  persons  are  constituted  a  corporation,  by  the  name  of  The 
ration,  who  Company  of  Proprietors  of  the  Derwent  Bridge,  and  are  empowered 
were  proprietors  to  have  a  common  seal,  &c.  In  pursuance  of  this  act  a  bridge  was 
of  a  bridge  and  built  over  the  Derment^  and  a  house  erected,  where  tolls  are  col- 
^  *^'*?  ^dT'h"  ^®^*^^  ^y  virtue  of  the  act.  In  February  1811,  the  pauper  entered 
toU-bou»e  and*  ^"^®  ^*'®  occupation  of  this  toll-house,  and  the  tolls  there  received, 
tolls  to  the  pau-  ^^  pursuance  of  an  instrument  of  that  date,  by  which  five  persons, 
per,  for  one  therein  described  as  five  of  the  members  of  a  committee  appointed 
year,  reserving  for  the  managing  and  carrying  on  the  afiairs  and  business  of  the  com* 
a  rent  to  die  p^^y  ^^  proprietors  o^ Derwent  bridge,  demised  to  the  pauper  the  tolU 
a^power*of  rel?  '  "^^^^  ^^^  toll-bar,  together  with  the  pontage  and  tolls,  dues,  pay- 
entry,  but^the  nients,  and  duties  arising  therefrom,  to  hold  for  one  year,  at  a 
demise  was  not  certain  rent ;  and  the  pauper,  together  with  his  surety,  covenanted 
under  the  cor-  with  the  said  five  persons  to  pay  to  the  said  company  the  said 
poration  »«*1»  yearly  rent,  and  that  in  default  thereof  it  should  be  lawful  for  the 
the  K^k  of  Ae  co*»pany  or  their  treasurer  to  enter  upon  the  toll-house,  Ac.  and 
five  individual  receive  the  tolls,  &c.  This  instrument  was  si^ed  and  sealed  by 
members :  the  respective  parties,  but  the  seals  of  the  said  five  persons  were 

Held,  that  the  only  their  private  seals,  and  the  corporation  seal  was  not  affixed  to 
^iH^se^e^^  this  instrument.  The  pauper  continued  in  the  occupation  of  the 
ment  by  occu-  Joll-house  and  the  tolls  above  40  days,  and  paid  rent  for  the  same, 
pying  the  toll-  '^^^  toll-housc  is  situate  and  tJie  tolls  receivable  in  the  township 
house  and  tolls  of  N.  D.  The  annual  value  of  the  toll-house  did  not  exceed 
■^®^^y*»    5/.,   but   the   annual  value  of  the  toils   greatly  exceeded   10^, 

^'^i^        ^"^   ^^'""y  "^^'•'-^   '^^   ^^"^  ''^-     The   case  of   Wood  v.   Tate  (A), 
*  ^         was  cited.  -  Lord  Ellenborougii  C.  J.     The  residence  in  the 
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toU-houae^  if  it  had  beea  of  lufficient  value,  niight  have  answered  rem  Ar  Hit 
tbe  purpose  of  a  aettlementy  but  there  the  value  fails,  and  the  tolls  mum  madm  im 
are  not  things  which  lie  in  tenure,  but  only  in  grant ;  therefore  (liff«mcc,  tbe 
without  a  deed,  an  interest  in  them  could  not  pass.    In  the  case  ^^,  ^"^^  ^ 
cited,  putting  the  lease  out  of  the  question,  the  party  admitted  a  wSthwIi  aT* 
tenancy  by  die  payment  of  rent,  —  Le  Blamc  J-    In  Wood  v.  jou,  ^^  ^^ 
Tate  the  plaintiff  in  replevin  was  the  party  distrained  upon,  and  cMdiog  Si. 
had  paid  rent  to  the  very  persons  by  whose  authority  the  distress 
was  made ;  he  was  therefore  estopped  from  denying  that  he  held 
under  them..    He  had  acknowledged  a  holding  by  the  payment  of 
rent.  — -  Bayjuey  J.     Wood  v.  Tate  shows  the  distinction  between 
land  and  incorporeal  hereditaments.  —  Order  quashed. 

155*  RexY.  AU  Saints  in  Derby,  E.  T.  56  G.  3.  5  Af. 4*  5. 91.  —  Where.pwi. 
Removal  from  AU  Saints  to  St.  Peters     Order  quashed,  subject,  per,  by  otderof 
&c.      Tbe  pauper  being  legally  settled  in  St.  Peter*B,  under  an  •  corponuicm 
order  of  common  hall  of  the  corporation  of  Derby ^  agreed  with  the  "^'j^,*  ^*"' 
corporation  to  give  them  \0U  a  year  for  the  liberty  of  getting  sand  and  S^ed  thT** 
gravel  in  the  bed  of  the  river  Denoent,  and  got  the  sand  and  gravel  liberty  to  take 
accordingly,  and  to  any  depth  he  chose^  for  upwards  of  a  quarter  tuid  and  gravel 
of  a  year,  and  paid  2^  5f •  to  the  corporation  for  tlie  same,  and  ^^^  the  bed  of 
then  tbe  agreement  was  put  an  end  to  by  mutual  consent.    The  ^  ^^J^ 
question  was.  Whether  the  liberty  to  get  sand  and  gravel,  under  the  J^^rmjon  J^ 
above  circumstances,  was  in  law  a  settlement  ?  — Lord  Ellen-  entitled  to  the 
aoaouGH  C.  J*     This  was  a  tenement  as  it  subsisted  in  the  cor-  toil),  for  which 
poration,  and  the  pauper  is,  by  their  permission,  let  into  the  enjoy-  Hbeity  he  paid 
inent  of  it.     1  do  not  know  that  we  are  obliged  to  go  into  the  *?***•  ^JT^**"*" 
title ;  certainly  a  corporation  cannot  demise  except  by  deed,  but  of  i^,  per  ^ 
we  find  the  pauper  in  the  occupation  of  the  land  by  their  perniis-  ,1km  /  Held* 
sion,  and  this  occupation  must  by  fair  intendment  be  taken  to  that  he  thereby 
have  been  an  exclusive  one,  for  otherwise  it  would  have  been  re-  acquired  a  sei- 
(luced  to  a  thing  of  no  value ;  the  corporation  could  not  have  ^^°^'"^ 
used  the  land  without  interfering  with  the  pauper's  right.     The 
pauper  seems  to  have  been  in  the  pernancy  of  the  whole  profits  of 
the  land  ;  he  took  all  which  covered  the  surface  of  the  land.     It 
is,  therefore,  as  much  a  tenement  as  prima  ionsura.    If  the  question 
turned  upon  the  demise,  I  should  feel  difficulty ;  but  I  think  that  in 
poiDt  of  pernancy  and  enjoyment,  this  must  be  considered  as  a  te* 
nemenl.  —  Bayley  J.    I  think  this  was  a  tenement  witKin  the 
nieaoing  of  the  act  of  parliament.   The  argument  is,  that  it  cannot 
be  a  tenement  unless  the  pauper  had  a  complete  control  over  tbe 
land  for  all  purposes,  as  well  as  for  the  purpose  of  taking  sand  and 
gravel ;  yet  we  find  that  prima  tonsura^  which  is  an  interest  con- 
fined to  the  surface  of  the  land,  has  been  considered  to  be  a  tene- 
ment.   With  respect  to  the  objection  for  want  of  title,  here  has 
been  an  occupation.  —  Abbott  J.    I  have  had  some  doubts  upon 
lliis  case,  but  upon  the  whole,  it  seems  to  roe,  that  what  was  done 
amounted  to  putting  the  pauper  in  possession  of  the  soil ;  and  I 
do  not  feel  the  objection  to  title,  seeing  that  the  pauper  was  in  the 
cnjojrment,  and  especially  as  this  objection  was  not  raised  on  the 
b^ing  of  the  appeal.  —  Order  of  Sessions  confirmed. 

156.  RexY.  AU  Saints,  Cambridge,  M.  T.  3  G.4.  1  B.SfC.23.—  Where  a  pau- 
Two  justices  removed  L.  F.  from  the  parish  of  the  Holy  Trinitu  P«'  "»^<^  ^^^ 
to  the  parish  of  AU  Saints,  Cambridge.    The  Sessions,  on  appeal,  ho^in"tbt  pa- 
confinned  the  order,  subject,  &c.    The  pauper's  maiden  settle-  tVAi^K^vcA 
ment  was  in  AU  Smni/  parisli.    In  1793  she  married  IV.  F.,  a  dunik|^%\\^^x 
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time  had  two  maker  of  chair  bottoms  and  mats ;  and  the  question  uras,  whether 
BiAiiitiDg  parol  he  had  any  legal  settlement.  The  following  were  the  circum- 
S***"**^**  stances  as  to  that  point.  In  1807  he  hired  a  house  in  the  parish  of 
thT^^toand  ^*  PcterUy  Cambridge,  of  the  value  of  9/.  10*.  per  annum,  and  re- 
flagi  growing  sided  therein  with  his  family  above  a  "year;  during  the  same  time 
thereifit  which  hie  had  two  separate  parol  contracts  for  two  ponds,  or  for  the 
he  waft  to  have  rushes  and  flags  growing  therein,  upon  these  terms:  one  of  the 
theexdusife  ponds  was  of  the  extent  of  three  acres,  in  which  he  was  to  have 
1^^  bloH^f:  ^®  exclusive  right  of  cutting  the  rushes  and  flags  at  his  pleasure, 
Hdd  that  these  ^^^  °^^  of  draining  off  the  water;  the  owner  had  the  right  to  use 
were  aaufficient  the  water,  or  to  drain  it  off,  as  he  thought  proper.  For  this 
tenement  (be-  W.  F.  was  to  pay  5s.  a  year  to  the  occupier  of  the  farm  in 
ing  tc^gether  which  it  was  situated.  The  pond  was  not  fenced  off  from  the  rest 
abov^the  value  ^f  ^^  £gj^^  ^^^  the  occupier's  cattle,  when  depasturing  there, 
num)  toconfer  ^^^^^  ^®  pond  for  drinking  at ;  but  the  rushes  and  flags  were  not 
a  settlement  8uch  herbs  as  cattle  would  eat.  The  other  pond  was  only  about  a 
in  A.  quarter  of  an  acre,  and  was  occupied  under  similar  circumstances, 

at  the  yearly  rent  of  5s.,  and  two  door-mats  of  the  value 
of  2s.  The  next  year  W*  F,  agreed  to  pay  10*.  for  the 
same,  but  died  before  the  rushes  were  all  gathered.  The  contracts 
for  the  ponds  subsisted  during  all  the  time  that  W.  F,  occupied  the 
house  in  the  parish  of  St,  Peter's.  The  Sessions  thought  this  was 
not  sufficient  to  establish  a  settlement  in  that  parish,  and  confirmed 
the  original  order.  —  Per  Curiam  :  There  is  no  valid  distinction 
between  a  lease  of  grass  and  one  of  rushes  growing  upon  tlie  land. 
{a)AfUe,f!LiS6.  This  case  is,  therefore,  similar  to  that  of  Rex  v.  Sloke.(a)     If  this 

had  been  a  bargain  for  any  thing  in  a  state  to  be  severed,  as  in 
{b}2M.^8,905.    Warooick  v.  Bruce  (b),  it  would  have  been  a  personal  contract; 

but  here,  the  pauper's  husband  had  a  right  to  all  the  rushes  which 
might  grow  in  the  ponds  during  the  year.     That  gave  him  a  con- 
tinuing interest  in  the  soil  for  the  whole  year ;  and  by  renting 
those  ponds,  together  with  the  house  in  the  parish  of  St,  Peters, 
he  held  a  tenement  of  a  greater  value  than  10/.  per  annum.     It  is 
found  as  a  fact,  tliat  he  resided  in  that  house  for  more  than  a  year ; 
he  therefore  gained  a  settlement  in  that  parish.    The  consequence 
is,  that  the  pauper  was  improperly  removed  to  the  parish  of  All 
Saints  :  and  that  both  the  orders  must  be  quashed.  —  Both  orders 
quashed. 
The  master  of  a       157.  Rex  v.  Lakenheath  (c),  E.  T.  4  G.  4«.  1  B.  ^  C.  531 . — Upon  an 
chaiity.4choo1,     appeal  against  an  order  of  two  justices,  whereby  //.  B.,  his  wife  and 
^^  uf^r*        fiimily,  were  removed  from   the  parisli  of  C.  to  the  parish  of  L,, 
d!ffic^«t*"      ^®  ^^"'^  ®^  Quarter  Sessions  confirmed  the  order,  subject,  &c. 
pleasure,  re-        T^®  pauper  was  settled  by  birth  in  the  parish  of  L.,  but  he  had  re- 
sided for  seven    sided  the  last  seven  years  in  C,  under  the  following  circumstances^ ' 
years,  rent-free,  JB.  J?.,  Earl  of  Orford,  by  his  will,  dated  the    2d    March   1726, 
the*  ''^iJai**^       charged  his  manor  of  C,  and  all  his  lands  and  hereditaments  in  C, 
valu^f"iw.       ^*^  ^^^  payment  of  a  rent-charge  of  20/.  per  annum,  to  be  paid 
where  other  '      ^  ^'^^  trustees  therein  named,  their  heirs  and  assigns  for  ever, 
parish  school-      upon  trust  to  be  by  them  paid  yearly  unto  a  person  to  be  from 
xnasters  had  re-    time  to  time  nominated  by  the  person  who,  for  the  time  being, 
P^  ^^       should  be  entitled  to  the  manor  of  C,  to  officiate  as  a  school- 
iwIlL  he*wider.  "'®^^''  ''^  ^^^  pa"8^  o^  ^'^  ^o'  the  teaching  of  the  children  of  the 
let  to  the  parish  P^i^^'  ^^^  "o  Other  reward  than  the  said  annual  sum  of  20/.,  which 
at  an  annual       ^^  to  be  paid  to  the  schoolmaster,  without  any  allowance  or  de- 

(c)  See  Rex  v,  ChedisUm,  pott,  pi.  206. 
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dnctioD  ibr  taxes  or  otherwise,  with  a  proviso  that  the  respective  rent:  Hdd, 
BchooloiasterB  should,  from  time  to    time,  he  removable,  and  thitfthfsipwa 
others,  from  time  to  time»    made   choice  of  and  nominated  in  coming  toned* 


their  room  at  the  will  and  pleasure  of  the  person,  who,  for  the  "^^rf^Mr 
time  bemg,  should  be  entitled  to  the  immediate  possession  of  the  ^ll^^i^. 
manor  of  C    Upon  fhe  death  of  a  former  schoolmaster,  about  per  mmum ' 
seven  years  ago,  the  pauper  was  appointed  to  the  office.     He  re-  whhin  tbe 
sided  at  C  during  the  seven  years,  and  until  the  present   order  meuiing  of  tb» 
(rent  free),  in  the  house  wherein  his  predecessors,  the  school-   ^^Ail^**' 
masters,  had  resided  before  him,  and  he  received,  out  of  the  rents  Jliperthtrtbr 
of  the  C.  manor  and  estates,  the  annual  sum*  of  201.    The  house  gained  a  MtU*. 
and  the  garden  attached  to  it  were  of  the  value  of  1(W.  per  annum,  ment 
part  of  which  he  underlet,  during  the  seven  years  to  the  parish, 
at  the  annual  rent  of  2/.  2s. — Abbott  C.  J.    This  case  must  be 
governed  by  the  decision  in  Bedvoorih  v.  FtUongletf.  (a)  There  the  (a]PiMi,pl.l74» 
pauper  rented  a  house  of  the  value  of  8/.  per  annum  and  resided 
in  it  three  years.     With  respect  to  that  house  there  was  no 
question ;  but  about  the  same  time  that  he  took  that  house  hfs 
brother  gave  him  a  close  in  an  adjoining  parish,  containing  about 
four  acres,  saying,  **  I'll  give  you  a  close  to  enjoy  as  long  as   I 
*'  please,  and  to  take  again  when  I  please,  and  you  shall  pay  nothing 
'^  for  it."     The  Court  held,  that  the  occupation  of  the  latter  close 
was  a  coming  to  settle  upon  a  tenement  within  the  statute,  and  the 
two  tenements  being  of  the  value  of  10/.  per  annum  that  he  gained 
a  settlement.     Ashhurst  J.  says,  '*  If  the  party  comes  to  reside 
*'  upon  a  tenement  of  10/.  a  year,  he  cannot  be  removed,  and  then 
"  he  eains  a  settlement  by  40  days'  residence."     And  BuUer  J. 
considered  that  the  pauper  was  a  tenant  at  will.     This  is  not  like 
case  of  Rex  v.    Cneshuni  (6),    where  the  pauper    occupied  a  (»)Poif,  pi.  187« 
servant.     In  such  a  case,  the  occupation  is  that  of  the  master. 
Here  it  is  found  as  a  fact,  that  the  pauper  occupied  a  house  and 
tenement,  of  the  value  of  10/.  per  annumy  and  it  is  clear  that  he 
occupied  in  his  own  right,  for  he  actually  underlet  part  to  the 
parisn.     I  am,   therefore,  of  opinion,  that  the  pauper  gained  a 
settlement  in  the  parish  of  C,  and  that  the  order  of  Sessions  must 
be  quashed.  —  Baylet  J.     The  occupation  of  a  tenement  of  the 
value  of  lOf.  per  annum  ^ox  40  days,  although  no  rent  be  actu- 
ally paid  (c),  is  a  coming  to  settle  upon  a  tenement  within  the  statute,   (e)But  see  now 
so  as  to' make  the  party  irremovable.     Here,  indeed,  the  pauper    6G.  4.  c.57. 
might  be  considered  to  have  given  his  services  partly  in  consider- 
ation of  his  being  permitted  to  reside  in  the  house,  and  in  that 
case,  the  services  so  rendered  would  be  something  in  the  nature 
of  a  rent.     At  all  events,  he  came  to  occupy  as  a  tenant  at  will 
with  a  view  to  a  permanent  residence,  and  that  is  a  coming  to 
settle  upon   a  tenement  within  the  meaning  of  the  statute.  — 
HoLROYD  J.  I  think  that  the  schoolmaster  was  tenant  at  will  of 
this  house.     The  legal  possession  of  the  house  was  in  him,  and 
not  in  the  lord  or  receiver  of  the  manor.     In  the  case  of  master 
and  servant,  the  servant  may  merely  have  the  use  of  the  house 
ss  servant,  but  in  that  case  the  possession  is  that  of  the  master ; 
but  here  the  school  master  actually  underlet  a  part  of  the  house 
to  the  parish ;  he  therefore  enjoyed  the  house  as  his  own,  and'  not 
as  the  servant  of  the  lord  or  receiver  of  the  manor.     That  being 
tOj  I  am  of  opinion  that  he  gained  a  settlement  in  C,  and  that  the 
order  of  Sessions  must  be  quashed.  —Order  of  Sessions  quashed. 
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A  {Nuiper  lOT.  158.  Rex  v.  Sulton  St.  Edmund(a),  E.  T.  4  G.4. 1  B.  Sf  C.5S6.  — 
inganrroer  By  an  ord^r  of  two  justices,  S>  W.^  his  wife  and  son,  were 
vw  to  ba^e^  removed  from  the  hamlet  of  L.  to  the  hamlet  oi'  S.  Upon  appeal, 
^Jf^ onhb  ^®  Sessions  confirmed  the  order,  subject,  &c.  TJie  pauper  W., 
ma^n^xm  being  settled  at  S.,  and  having  been  married  several  years,  at 
during  a  year.  Lady-dayy  1793,  agreed  with  U.^  a  farmer  in  L.,  to  serve  him 
Tbey  were  fed  as  a  confined  labourer  in  husbandry  (chat  is,  to  work  for  him 
during  t^  and  no  other  person)  for  a  year.  The  terms  of  the  agreement 
DMburTafh^^  made  between  the  pauper  and  his  master  were  as  follows :  The 
m^^  and  m  paup^r  was  to  have  18/.  a  year  wages.  His  master  was  either  to 
tbe  winter  m  nnd  him  two  cows,  or  the  pauper  was  to  be  at  liberty  to  provide  him- 
hu  itniw  yard,  self  with  two,  and  feed  them  on  his  master's  farm  during  the  same 
with  bay  grown  year.  The  pauper  went  into  the  service  of  I/,  under  the  agree- 
It^^fou^  ment  at  Lady-day  1793,  and  continued  therein  till  Lady-day 
that  tiie  keep  of  1797,  under  contracts  to  the  same  effect.  During  the  first  three 
the  two  cows  years  of  such  servitude,  the  pauper  lived  in  a  house  on  his  master's 
during  the  sum-  farm  in  Wuhtach  High  Fen^  and  the  last  year  of  such  service  in 
P^^on*^'®-  a  cottage  at  L.  The  occupation  of  the  cottage  was  incidental  to 
quired  land         ^^  service  of  the  pauper,  who  was  discharged  from  it  at  the  same 

worth  5/.  St,  ,  .1     ^   u      1    rv   u»  •  rnu  u         Ui.  i 

annually,  and  ^^^  "^^^  ^^  ^^^  "*^  service.  The  pauper  bought  one  cow,  anti 
to  cut  bay  suf-  his  master  found  him  another,  both  of  which  were  fed  during  the 
ficientfortbe  summer  in  the  pasture  of  his  master,  and  in  the  winter  were  kept 
^"*f^«*P  in  the  straw-yard  of  his  master,  and  fed  with  hay  grown  upon  the 
ol?h^  f  rtlT  niaster's  lands.  The  pauper  had  the  exclusive  use  and  advantage 
annual  yalue  of  o^^uch  COWS.  If  the  pauper  had  not  had  such  cows  kept  for  him 
6L  St. :  Held,  on  his  master's  farm,  he  would  have  had  more  wages  ;  and  at  the 
that  the  right  time  he  left  U.'s  service  in  17979  he  took  his  cow  with  him. 
to  feed  the  two  Evidence  was  given  to  the  Court,  that  the  keep  of  the  two  cows 
mid^^^uiteff  d>*"Dg  ^®  summer  months  would  require  two  acres  and  a  half  of 
Senimmer  ^^^^t  ^^  which  they  were  fed  ;  and  that  such  acres  were  worth 
was  the  only  together  annually  5L  5s* ;  and  that  to  cut  hay  sufficient  for  the 
part  of  the  con-  winter  keep  would  require  two  acres  and  a  half  more  of  such 
tract  which  gave  j^nd  of  the  annual  value  of  5/.  5s.;  and  that  the  summer  feed 
Sf lilnd***  IT  *"^  winter  keep  with  hay  for  the  two  cows  on  such  farm  were 
that  the  pauper  ^^  ^^'^  annual  value  of  10/.  \Qs.  The  Court  of  Quarter  Sessions 
did  not  thereby  Were  of  opinion  th^t  the  keeping  and  feeding  of  the  cows  under 
gain  a  settle-  the  above  circumstfmces  did  not  constitute  such  a  tenement  as 
ment,  the  Ses-  gave  the  pauper  a  settlement  at  L.,  and  therefore  confirmed  the 
femd'Siean-  ^^^^^  ^^  removal.  —  Abbott  C-  J-  It  has  been  setded  in  several 
nual  Talue  of  ("-A^es  that  the  liberty  to  take  the  profits  of  land  by  the  mouths 
the  pasture-feed  of  catUe  is  a  tenement  within  the  meaning  of  the  13  &  14  Car.  2. ; 
to  be  less  than  but  the  case  of  Rex  v.  Ostoald  Twissell  (b)  is  an  authority  to  show 
1^-  that  the  contract  must  apply  to  growing  produce,  and  that  a  con- 

(6)  Mich.  1818.  tract  partly  for  growing  produce  and  partly  for  hay  is  insufficient 

to  give  a  settlement.     The  contract  in  this  case  is  not  very  dis- 
(c)Poii, pi.  182.  tinguishable  from  that  in  Rex  v.  Minster  (c),  although  it  is  to  be 

observed,  however,  that  no  question  was  raised  in  that  case  as  to 
the  manner  in  which  the  cattle  were  to  be  fed.  The  question 
was  treated,  both  by  the  bar  and  the  bench,  as  if  they  were  to 
feed  upon  the  growing  produce,  and  that  the  pauper  acquired  a 
right  to  the  profits  of  the  land  itself.  Le  Blanc  J.  says,  <<  the 
''  liberty  of  taking  the  profits  out  of  land  is  found  to  be  of  a 
^'  greater  value  than  10/.      It  was  a  point  conceded  in  that  case 

(a)   See    Aes  v.   Bardwell,    jimd,   pL  160.  ;    Rex    o.  Kenardlngtoo,    jmty 
pi.  SIdO. 
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that  the  mode  of  feeding  was  sufficient  to  give  a  settlement. 
Here  the  distinction  is  pointed  out,  and  according  to  the  case 
of  Rex  T.  Onoeli  Ttoiuelly  the  contract  must  be  to  feed  the  cattle 
with  the  growing  produce  of  the  land.     Now  in  this  case  the 
master  was  only  bound  by  the  terms  of  the  contract  to  feed  the 
cattle   during  the  year  upon  the  farm,  according  to  the  usual 
mode,    that  is,  to  feed  them    during    the   summer    upon    the 
pasture,  and  during  the  winter  in  the  straw -yard.     The  sum- 
mer keep  upon  the  pasture  is  found  to  be  of  no  greater  value 
than   5/.   5i.,   and    the  winter  keep,  for    the  reasons    already 
given,    cannot  be  taken    into    consideration ;    and    that   being 
so,  I  am  of  opinion  that  the  pauper  did  not  gain  any  settlement 
in  r,.  —  Batlbt  J.    The  party,  in  order  to  gain  a  settlement, 
must  come  to  settle  upon  a  tenement  of  the  yearly  value  of  10/. 
The  right  to  take  the  herbage  and  produce  of  the  soil  is  a  right 
to  the  profits  of  the  land,  and  constitutes  a  tenement ;  but  the 
contract  rauat  be  for  taking  the  growing  produce  of  the  land. 
Now  here  it  is  stated  that  by  the  terms  of  the  contract  the 
pauper  was  to  be  at  liberty  to  feed  the  cows  on  his  master's  farm 
(lunng  the  year.     By  that  contract  the  master  would  be  bound  to 
feed  the  cows  during  the  whole  year  in  the  usual  mode,  viz.  to 
feed  them  on  the  pastures  during  the  summer,  and  in  the  straw- 
yard  during  the  winter.     The  right  to  feed  cattle  for  a  period  of 
the  year  when  they  are  usually  pasture-fed,  by  eating  the  growing 
prodluce  of  the  land,  is  a  tenement ;  but  the  right  to  feed  cattle 
by  dry  food,  not  necessarily  a  part  of  the  produce  of  any  parti- 
cular land,  is  not  a  tenement.     That  point  was  not  taken  in  Rex 
y.  Minsier.     Rex  v.  Oswald  Tujissell  is  an  authority  expressly 
to  show  that  the  value  of  the  pasturage  can  alone  be  taken  into 
consideration  in  estimating  the  value  of  the  tenements  occupied 
by   a  pauper  under  such   a  contract   as    this.    Here  the  value 
of  the  pasturage  alone  amounted  only  to  5/.  5tf.,   and,  conse- 
quently, the  pauper  had  not  a  tenement  of  the  annual  value  of 
10^.  —  HoLROYD  J.  I  am  of  opinion  that  the  pauper  gained  no  set- 
tlement by  this  contract.   Agreements  for  liberty  to  take  the  grow- 
ing produce  of  land  by  the  mouths  of  cattle  have  been  equivalent 
to  a  demise  of  the  land,  at  a  rent  equal  to  the  profits  of  the  land, 
and  to  constitute  an  incorporeal  tenement.    The  party  intitled  to 
the  privilege  is  considered  for  this  purpose  as  the  occupier  of  land 
of  that  value.    The  authorities  establish  that,  where  such  a  con- 
tract confers  a  right  of  pasturage  of  the  annual  value  of  10/.  a 
settlement  is  gained.     Bui  a  contract  to'  feed  cattle  with  hay  in  a 
straw-yard  gives  no  right  to  the  occupation  of  the  land  from 
which  the  hay  is  cut.     It  is  rather  a  personal  contract  for  the 
sale  of  so  much  hay  as  shall  be  necessary  for  the  sustenance  of 
the  cattle.     Here,  then,  the  pauper  had  an  interest  in  that  land 
alone  on  which  his  cows  were  depastured  during  the  summer,  and 
the  annual  value  of  that  was  5l,  5$.,  and  insufficient.    For  these 
reasons  I  am  of  opinion  that  the  pauper  did  not  gain  any  settle* 
ment  in  X.  —  Order  of  Sessions  affirmed. 

159.  Rex  W.Cherry  Willingham,  E,  T.  4G.4.  IB.SfC.  626.—  By  one  entire 
By  an  order  of  two  justices,  B.,  his  wife  and  children,  were  re-  conuwrt,  a 
moved  from  the  parish  of  H.  to  C.     Upon  appeal,  the  Sessions  """^"^  Jj^^^ 
confirmed  the  order,  subject,  &c.     The  pauper,  JB.,  had  gained  ^^^.  ^' 
a  settlement,  by  hiring  and  service,  in  the  parish  of  C,  and  year,  a  cottage 
was  settled  there  at  May-day  1S17.     The  pauper  then  contracted  xo\m  Vcv^wv^ 
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the  agigtimiit  to  become,  the  groundkeeper  of  Hill,  in  respect  of  his  farm  at  //. 
of  one  cow  for  The  master*  by  one  entire  contract*  agreed  to  give  the  pauper  201. 
**^  *T"*7a-  •  y®""'  ®  cottage  to  live  in,  and  the  agistment  and  whole  profits  of 
Ii^of^.  and  ^^^  ^^^  ^^^  ^^  ^^"^  services,  and  the  sum  of  28/.,  and  the  agut' 
tbe  agittment  ^^^^  ^  ^^  ^ole  profits  of  another  cotv,  in  consideration  of  his 
of  another  cow  lodging  and  maintaining  in  the  cottage  two  of  his  {HilTs)  labour- 
in  coonientton  ers.  The  pauper  resided  under  these  terms  in  //.,  during  the 
ofhii  lodging  year,  taking  the  whole  profits  of  the  cows,  receiving  his  wages,  the 
ine  in^^o^  allowance  of  28/.,  and  maintaining  the  two  servants.  The  annual 
taMtwoofthe  v&^ue  of  the  lands  on  which  the  two  cows  were  depastured,  ex- 
nunter'skbour-  ceeded  10^;  but  the  land  necessary  for  one  cow  oiuy  would  not 
on.  The  an-  be  of  that  value ;  (that  is  to  say )  the  annual  value  of  the  agistment 
nuiljr^ve  of  Qf  ^^q  ^ows  upon  the  land  in  question  would  be  worth  10/.  a  year ; 
wUdii^ nro  ^"^  ^^  ^"®  ^°^  would  not  be  10/.  a  year.  —  Abbott  C  J.  now 
cows  were  de-  delivered  the  judgment  of  the  Court.  We  have  considered  of  this 
pastured  ex-  case^  and  we  are  of  opinion  that  the  pauper  acquired  a  settlement 
ceeded  io{.,  but  in  //.;  and,  consequently,  that  the  order  for  his  removal  from 
the  •nnual  jhat  parish,  and  the  order  for  confirmation  are  wrong,  and  that  the 

w^dentto de-  """'^ '°'*  (quashing  them  must  be  made  absolute.  The  tenement  in 
pflttureooecow  question  IS  the  pasturage  of  two  COWS.  It  is  found  that  the  annual 
only  would  value  of  the  land  whereon  the  two  were  depastured,  exceeded  10/./ 
have  been  lest  that  the  annual  val  ue  of  the  agistment  of  the  two  would  be  worth  10/. 
hTw^  tfciA  ih  ^^^  of  one,  then  not  10/.  It  was,  therefore,  contended  in  support  of 
nraer  inlned  a  ^^®  orders,  that  although  the  pasturage  of  one  of  the  cows  must  be 
•Mtkm^tbj  considered  as  a  tenement  upon  the  authority  of  decided  cases,  yet 
the  right  to  that  the  pasturage  of  the  other  was  not  a  tenement,  and  this  upon  a 
agist  the  two  difference  in  the  terms  of  the  contract  as  set  forth  in  the  case.  It  is 
^^^  found  that  the  contract  was  an  entire  contract,  that  the  master  agreed 

to  give  the  pauper  20/.  a  year,  a  cottage  to  live  in,  and  the  agistment 
and  whole  profits  of  one  cow  for  his  own  services ;  and  the  sum  of 
28/.,  and  the  agistment  and  whole  profits  of  another  cow,  in  consi- 
deration of  the  pauper's  lodging  and  maintaining  at  the  cottage 
two  of  the  master*s  labourers.  The  question  arose  upon  the  cow 
thus  last  mentioned.  Now,  by  the  terms  of  this  contract,  the 
pauper  does  not  engage  to  employ  the  milk  of  the  latter  cow  in 
the  maintenance  of  the  labourers ;  he  might,  if  milk  formed  a  part 
of  their  diet,  as  it  may  be  presumed  to  have  done,  have  giyen  the 
milk  of  the  other  cow,  or  he  might  have  procured  milk  for  them 
elsewhere,  and  might  have  sold  or  otherwise  disposed  of  the  milk 
of  both  the  cows  provided  by  his  master.  So  that  we  cannot  say 
the  milk  was  given  or  appropriated  for  the  maintenance*  of  the 
labourers ;  but  must  say,  that  it  was  given  in  consideration  of  the 
maintenance  of  the  labourers.  And  the  consideration  given  or 
paid  for  a  tenement  is  wholly  immaterial  in  a  question  of  settle- 
ment, if  the  yearly  value  be  10/.  Whether  the  consideration  be 
paid  in  monevy  or  by  services  rendered,  or  by  any  other  matter 
beneficial  to  tne  party  receiving,  was  of  no  importance  at  the  time 
in  question,  which  was  before  the  statute  59  G.  S.  c.  50.  We 
therefore  think  that  the  difference,  as  it  was  called,  in  the  terms 
of  this  contract,  does  not  lead  to  any  legal  distinction  which  pan 
justify  us  in  saying,  that  the  agistment  of  the  li^tter  cow  was  not  a 
tenement.  —  Both  orders  quashed. 
Tfcepauperwas  160.  Rexy.  Bardwell (a),  T.  T.  4G.4.  2  B.^-C.  161.  — Upon 
hired  for  a  jrear   an  appeal  against  an  order  of  two  justices,  for  the  removal  of  Fir- 

.    (a)  See  Hex  v.  Kenardinglon,  /ms/,  pi.  2S0. 


Sect.  2.]  the  kind  op  temkmkmt.  |1| 

man  ^  from  the  parish  of  B.  to  /.,  the  order  was  quashed  by  the  as  a  ahepheid : 
Sessions^  subject,  &c.     About  24  years  ago,  the  pauper,  a  married  he  was  to  have  a 
man,  was  hired  for  a  year,  by  Mr.  S.,  of/.,  as  his  shepherd;  he  house  and  gar- 
was   to   have  a  house  and  garden  rent  free,  7*.  a  week,  and  J®""*"^-^* 
the  going  of  SO  sheep  with  his  master's  flock   as  wages.     The  uli  ^^7^ 
pauper  lived  for  two  years  with  Mr.  S.,  in  the  parish  of  /.,  at  so  sheep 
these  wages,  during  all  which  time  the  30  sheep  went  with  his  with  his  mas- 
master's  flock  on  tlie  farm,  the  whole  of  which  was  situated  in  that  ^^**  ^^^f  •» 
parish.     The  feed  of  the  30  sheep  was  worth  16/.  a  year,  exclusive  ^*®!J'f  ^* 
of  the  house  and  garden.     If  the  pauper  had  not  been  allowed  to  J!^,t  AqllT 
keep  die  sheep  he  must  have  had  more  wages. —  Bayley  J.  This  wages  in  the 
case  certainly  comes  very  near  Rex  v.  Minster  (a),  but  that  is  parish  of /., 
open  to  much  observation.     It  was  there  conceded  that  the  right  ^'.uring  all  which 
to  have  the  cows  fed  upon  the  master^s  farm  was  a  tenement,  and  **™«*he  sheep 
the  only  question  discussed  and  decided  was,  the  nature  of  the  ^JS^^  fiilnu 
com^ideracion  given  for  that  tenement.    In  Rex  v.  Oswald  TwiuM^  the  wholaof 
decided  in  Michaelmas  term  1818,  it  was  held,  that  unless  it  was  which  was  situ- 
stipulated  in  the  original  bargain,  that  the  cows  should  be  pasture-  ^^hi  that 
^tAy  a  settlement  would  not  be  gained,  and  that  decision  was  re-  SSutaJ** 
cognized  and  acted  upon  in  Rex  v.  Sutton  St,  Edmund's.  (A)     In  sheepwaTworth 
the  present  case,  it  is  probable,  that  the  sheep  were  fed  upon   i6Li)er annum t 
growing  produce,  to  the  value  of  10/.  per  annum;  but  as  it  was  Held,  thatthb 
not  any  part  of  the  original  bargain  that  they  should  be  so  fed,  it  did  not  confer  a 
falls  expressly  within  those  two  cases,  and  is  not  sufficient  to  confer  ■••demept,  it 
a  settlement.     There  is  another  point  also  which  makes  it  ex-  part  of  Ae*"^ 
tremely  doubtful  whether  the  pauper  could  have  gained  a  settle-  baigain  thirt  the 
raent,  had  the  going  of  the  sheep  constituted  a  tenement  of  10/.  sheep  should  be 
annual  value.     The  house  and  garden  being  merely  for  the  more  pasture^fed. 
convenient  performance  of  the  pauper's  service  as  shepherd,  must  fjj**'^*  ^^  *" 
be  laid  out  of  consideration ;  he  did  not  occupy  them  as  a  tenant,  ^|J^,^j"  * 
but  as  a  servant.     The  statute  13  &  14  Car,  2.  c.  12.  requires  that  renting  a  tene- 
the  party  should  come  to  settle  on  the  tenement :  now  that  means  ment,  the 
to  reside.     In  all  tlie  cases  determined  on  this  part  of  the  act  the  pauper  must 
pauper  resided  upon  some  part  of  that  which  constituted  the  tene-  >*«de  upon  ^ 
menu    There  are  cases  where  a  party,  from  kindness,  was  allowed  **"**  ^^^'^     '*• 
to  reside  io  a  house,  rent  free,  that  was  held  to  be  a  tenement.  W-J^fPl.t^** 
But  here  the  pauper  had  no  residence  but  in  the  character  of  a  (b)Ante,pl\58, 
servant ;  the  house  continued  the  master's,  and  the  pauper  was, 
with  respect  to  this  point,  in  the  same  situation  as  if  he  had  lived 
io  a  room  in  his  master*s  house.     The  two  cases  referred  to  differ 
from  this,  for  in  each  of  them  the  pauper  had  property  of  his  own 
in  tlie  parish,  and  was  on  that  ground  held  to  be  irremoveable. 
Rex  V.  Denbigh  (c),  also,  is  distinguishable,  for  there  the  pauper  (c)Atae fp\.\48^ 
lived  in  the  toll-l^ouse,  as  his  own  residence ;  and  it  would  have 
been  such  a  tenement  as  would  confer  a  settlement,  but  for  an  act 
of  parliament  which  says,  that  no  gatekeeper  shall  gain  a  settle- 
ment by  renting  the  tolls  and  residmg  in  the  toll-house,  (d)     For  (d)  is  G.  s. 
these  reasons  I  think  that  the  pauper  did  not  gain  a  settlement  at  c.  84.  §  56, 
/.,  and  that  the  order  of  Sessions  must  be  confirmed.  —  Best  J. 
Jn  Rex  V.  Mincer  the  principal  point  was  given  up,  viz.  Whether 
the  feeding  of  the  cows  constituted  a  tenement  ?  but  the  Court 
there  thought  that  a  house  occupied  by  the  pauper,  merely  as  a 
servant,  did  not  constitute  a  tenement.     Here  there  was  not  any 
agreement  that  the  sheep  should  be  fed  on  growing  produce ;  this 
case,  therefore,  faHs  within  Rex  v.  Oswald  TmsseUy  and  Rex  v. 
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Stdton  Sii  Edmund's.    I  agree^  also,  that  the  pauper,  to  gain  a 

settlement,  must  reside  upon  some  part  of  the  tenement.    I  am 

not,  indeed,  aware  of  any  express  decision  to  that  effect;   but 

looking  at  the  words  of  the  statute  it  appears,  that  merely  having 

a  tenement  of  a  certain  value  will  not  do,  the  pauper  must  come 

to  settle  upon  it«    Hie  legislature  could  not  have  intended  mere 

residence  as  a  servant,  but  that  the  party  should  gain  credit  and 

reside  as  a  tenant.    If  that  be  so,  the  pauper,  on  this  ground  also, 

gained  no  settlement  in  J. —  Order  of  Sessions  confirmed. 

Ap«iperw»         161.   Rex  v.  Benneworth  (a),  E.  T.  5  G.4.  2B.Sf  C.  775.  — 

liired  for  a  year,  Upon  appeal  against  an  order  of  two  justices,  whereby  «/.  F.,  his 

and  had  by         wife  and  family,  were  removed  from  the  parish  of  B.  to  C. ;  the 

g^^™y  •        Sessions  quashed  the  order,  subject,  &c.  —  In  1803,  the  pauper, 

den  a  loof^    '^'  ^'  (^^^  a  married  man),  was  hired  by  yearly  hiring  as  a  con- 

pottioe  land,      ^^^^  labourer  in  husbandry  with  Mr.  V*  of  C,  farmer.     The 

4uidtlialEccpof  pauper  had,  according  to  agreement,  a  house  and  garden,  and  a 

a  c<m  on  lib       rood  of  potatoe  land,  and  the  keep  of  a  cow  on  his  master^s  land. 

AJSTiia*^     The  cow  was  instead  of  so  much  money  for  waffes.    The  pauper 

Darhadsenr^     remained  in  Mr.  D.'s  service  11  years,  during  which  time,  namely, 

10  yttn,  hit       10  the  year  1 81 3,  the  pauper's  cow  failed  in  muk,  on  which  account^ 

coir  fiifltiig  In     through  the  kindness  of  his  master,  and  not  in  consequence  of  any 

milk,  tbe  pan-     dargamf  the  pauper  had,  in  the  place  of  the  former  cow,  two 

^SthT^  *"*  ^J^    heifers  kept  for  him  by  his  master  on  his  master's  land  for  about 

lieiftn  Inpt  for    ^^  months.      The  potatoe   land  and   keep  of  the  two   heifers, 

faim,  thnmgli      ^eve  together  of  the  value  of  10/.  per  annum  and  upwards.     But 

^tibakindiicM-of   the  potatoe  land  and  keep  of  one  cow  were  below  that  value. 

lib  master,  and   On  leaving  Mr.  Z).,  the  pauper  went  to  live  as  a  confined  labourer 

"^"^^S'wi  ^'*  ^^'  ^'  **  ^'*  ^''^  ^^^™  ^®  remained  five  years.     For  the 

t«Lt«dn.    l2e  ^**^  three  years  of  the  pauper's  service  with  Mr.  JB.,  the  pauper 

potatoe  land  ^^  relieved  in  <S.  bv  the  parish  of  D.     At  the  expiration  of  the 

and  the  keep  of  pauper's  service  with  Mr.  j9.,  the  parish  of  D.  took  him  and  his 

two  beifbra  was  family  to  their  parish,  and  put  them  into  a  cottage  in  the  parish  of 

*Ii**  TiftL*  ^'*  *"  adjoining  parish,  where  they  continued  to  relieve  them  till 

bttt"uie  potatoe  ®®™®  **™®  ^"  the  year  1822.     The  pauper  then  became  chargeable 

land  and  tke  ^^  ^^^  parish  of  A  —  Abbott  C.  J.  now  delivered  the  judgment 

Iceepof  thcone  of  the  Court.     This  case  was  argued  before  us  in  the  course  of 


-cow  was  of  lew  the  present  term.  We  are  all  strongly  impressed  with  the  incon- 
«]raual  value  venience  of  considering  a  settlement  to  be  gained  under  circuip- 
Held  that  the  f^^^?^®*  ^^^^  ^^^  present ;  and  under  that  impression,  we  thought 
pauper,  by  hav-  **  right  to  consider  the  subject  before  we  delivered  our  judgment, 
ing  the  potatoe  We  nave  done  so  ;  but  we  find  the  law  so  firmly  established,  that 
land  and  the  a  perception  of  the  profiu  of  land  by  the  mouths  of  cattle,  is  a 
^^f^*'*^  tenement,  within  the  meaning  of  the  stat  13  &  14  Car. 2.  c.l2.. 
^^•Mi^of  and  that  an  occupation  of  a  tenement  of  the  yearly  value  of  10^ 
the  Stat.  59  G.s.  ^'^^  &^^  *  settlement,  whether  the  rent  be  paid  in  money  or  in 
c.  50.,  gained  a  labour ;  and  even  if  the  occupation  be  gratuitous  and  no  rent 
settlement:  paid;  that  we  do  not  think  ourselves  at  liberty  to  unsettle  this 
by^fJwi^the**  ^^^*""®  5  and,  consequently,  we  are  of  opinion,  that  a  settlement 
potatoe  luid  *  ^^  gained  in  C,  and  that  the  present  rule  must  be  made  absolute. 
4indthekeepof  '^^^  inconvenience  is  retrospective  only;  the  law,  so  far  as  it 
the  twoheifera  regards  a  case  of  this  kind  being  altered  by  the  stat.  59  G.3.  c.50. 
after  the  passing  So  that  no  person  need  now  abstain  from  such  an  act  as  is  dis- 

<ofthe59G.  3. 

c.  50., he  would' 

not  hsTe  gained  i")  See  Rex  v,  Kenardington, />o«/,  pi.  23a 

a  settlement. 
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dosed  in  ibis  case,  through  the  fear  of  bringing  a  burthen  upon 
his  parish.  —  Order  of  Sessions  quashed. 

162.  Rex  T.  Caverskatn,  M.  T.  6  GA.  4  B.  Sf  C.  683.  —  Upon   ^  butcher 
an  appeal  against  an  order  of  two  justices  whereby  Ann  Dighi^  agreed  to  oc- 
wife  ofjohn  Dight,  a  prisoner  under  confinement  at  Reading  gaol^  cupy  asudlina 
and  their  seven  children,  were  removed  from  the  parish  of  jS^  market  at 
Mary  in  Reading,  to  the  parish  of  C     The  Sessions  confirmed  ^''  ^^  P^ 
the  order  of  removal,  subject,  &c.     In  the  year  J817,  the  pauper  s  TT,*^'    '^* 
husband  occupied  a  tenement  in  the  parish  of  C,  of  the  yearly  manem^bund^ 
value  of  9/.  19#m  Paying  rent  after  that  rate,  and  upon  which  he  ing,  with  a  door 
rcsidt'd  three  Quarters  of  a  year.     During  the  time  he  so  occupied  capable  of  being 
this  tenement  he  agreed,  being  a  butcher  by  trade,   with  the  col-  1«^1^«*»  ^^^  **» 
lector  of  the  tolls  o£  Reading  market,  for  the  occupation  of  one  of  ^^^^21iL"*'but 
the  several  stalls  in  the  market,  for  which  he  was  to  pay  2s.  6d,  be^hTright 
per  week.    The  stall  used  by  the  pauper*s  husband  under  this  ofacceutothe 
agreement  was  like  the  others,  a  permanent  building,  furnished  ataU  od  two 
with  a  door  capable  of  being  locked,  and  the  key  was  always  in  ^7*  ^"  ^^ 
his  possession,  but  he  had  a  right  of  access  to  the  stall  only  on  rX«dl«f'th«" 
Wednesdays  and  Saturdays,  being  market-days.      At   each  ex-  markrt^L 
tremity  ot  the  market  are  iron  gates,  which  are  closed  and  locked  closed.    The 
except  on  Wednesdays  and  Saturdays,  and  when  locked  preclude  pauper  uied  tbe 
ail  access  to  the  stalls,  except  by  permission  of  the  collector,  *^^  ^^  •**« 
which  was  occasionally  granted  to  the  pauper's  husband.     He  ^^^^^a^\^ 
continued  to  use  the  stall  from  the  1st  o^ November,  1817,  to  the  w^AiI^aiid paid 
the  i4th  March,  1818,  paying  the  2s.  6d.  at  the  end  of  each  week  rent  for  tbat 
or  fortnight,  according  to  convenience,  and  occupying  at  the  same  time:  Held, 
time  the  tenement  at  C.    The  Sessions  confirmed  the  order,  subject  t^t  *»  had  oc- 
10  the  opinion  of  this  Court  upon  the  question,  Whether  the  renting  r"*^^  "**** 
and  occupation  of  the  stall  in  the  manner  and  during  the  period  ^^ly  mj/Jhere- 
aforesaid,  was  such  a  renting  of  a  tenement  for  40  days,  as  might  fore  gained  no 
be  coupled  with  the  other  tenements  of  9/.  1 9^.  so  as  to  confer  a  settlement 
settlement  in  the  parish  of  C?  —  Abbott  C.  J.    I  am  of  opinion  &!i»We,that 
that,  from  the  facts  of  the  case,  the  pauper  occupied  this  stall  for  ^hwiro^coin- 
58  days  only ,  and  that,  consequently,  he  did  not  gain  any  settlement.   |,"^^  **  n^ 

—  Ba^lcy  J.      I  incline  to  think  that  there  was  a  renting  of  a  ment  within  the 
tenement   within   the  statute   of  Car.2.      But   I  am  clearly  of  statute  is  & 
opinion  that  the  pauper  occupied  the  stall  for  38  days  only,  and   1 4 Car. 2. c.  12.. 
that  being  so,  no  settlement  was  gained  in  C.  —  Order  of  Sessions  ^  ^' 
quashed. 

III.  Of  the  Species  of  Tenure, 

16S.  North  Nibley  v.  fVootton-under-Edge,  Af.  T.  1  G-  1.  MSS.  A  house  rented 

—  A  man  and  his  wife  were  removed  from  the  parish  of  North  **  5/.  a  year  of 
NihieyXo  Wootton-under-Edge,  where  they  rented  the  Red  Lion  at  ^J^'^JJ^f 
6/.  a  year  from  Lady  day  to  Ladu^day  :  about  the  end  of  the  May  jandofeAayear 
following  he  took  a  meadow,  which  was  of  the  yearly  value  of  8/.,  rented  of  an- 
near  to  the  same  house  in  the  said  parish  from  that  time  to  Lady*  other  landlord 
day  at  5/.  10#.,  and  about  two  months  aller  the  man  ran  away,  but  isan«aifr««i«- 
his  wife  and  family  continued  there  till  they   were  removed  to  JJ^{°jif^jj.^ 
North  Nibley,    The  order  was  confirmed  at  the  Sessions.     On  he^roiy^na 
motion  to  quash  these  orders,  it  was  said,  that  this  was  a  renting  nettlement. 

of  a  tenement  of  10/.  a  year,  and  sufficient  to  gain  a  settlement  in  S.C.  Foley,  79. 
Wootton-under-Edge,  —  Thk  Chief  Justice:  I  do  not  see  why  i  Se8s.Cafc7S- 
ihis  should  not  gain  a  settlement,  for  he  rented  a  house  of  6/.  a  Seit.&R«m.Btf. . 
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An  etUire  tene^ 
ment  of  lOl.  a 
▼ear,  though 
lying  in  differ- 
ent parishes, 
will  gain  the 
tenant  a  settle- 
ment in  that 
parish  in  which 
the  houte  stands. 
&C.  Foley,  81. 
lSesB.Ca8.115. 
10  Mod.  388. 
Sett.&Rem.78. 
pi.  103. 


But  see  Rex  v» 
Sandwich,  posi, 
pi.  167. 


An  entire  tene- 
ment of  house 
and  lands  of  the 
value  of  122.  a 
year  lying  in 
different  pa- 
rishes will  gain 
a  settlement, 
although  there 
is  not  so  much 
of  it  in  either 
parish  as 
amounts  to  10^. 
a  year. 

S.  C.  Str.  849. 
:2Ses!f.Cas.l59. 
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year,  and  land  at  5/.  10^  a  year,  which  does  ^ain  a  settlement ; 
and  he  might  have  come  again  if  you  -had  not  sent  away  his  wife 
and  family.  Indeed,  had  he  taken  the  meadow  but  for  a  month,  I 
think  he  would  not  have  gained  a  settlement,  though  he  paid  a  rent 
proportionable  to  the  whole  year ;  for  then  it  would  have  appeared 
that  he  was  not  thought  of  sufficient  ability  to  be  trusted, with  it 
for  a  whole  year.  ^  The  other  Judges  said,  this  was  a  renting  of  a 
tenement  of  10/.  per  annum  within  the  meaning  of  the  statute,  and 
that  the  settlement  arose  from  the  value  of  the  lands  and  tenements 
that  he  rented  ;  for  by  reason  of  that  he  was  not  likely  to  become 
chargeable.  —  Both  orders  quashed. 

164.  South  Sydenham  v.  Lamerton,  T.  T.  3  G.  1.  1  Str.  57.— 
About  27  years  since  the  mother-in-law  of  the  pauper  died,  and 
he  entered  into  a  term  of  years  in  S.  in  the  right  of  bis  wife,  and 
lived  upon  it  two  years,  but  never  took  out  administration  to  the 
mother :  at  the  end  of  two  years  he  removed  to  L.  and  took  a  lease 
for  99  years,  determinable  upon  three  lives,  at  the  yearly  rent  of 
71.  lOs.  whereof  4/.  10^.  lay  in  S.,  and  the  residue,  and  also  the  mes- 
suage, in  Z.,  where  he  lived  for  25  years  :  the  premises  were  of  the 
yearly  value  of  13/.,  but  in  regard  7/.  tOs.  rent  only  was  reserved, 
and  ^Z.  10^.  of  that  lay  in  <S\,  and  he  had  formerly  lived  there  two 
years,  (he  justices  adjudged  the  settlement  to  be  there- — Parker 
C.J.  The  quantity  of  the  rent  is  not  material,  but  the  vaiue  of 
the  land.  A  tenant  oAen  pays  a  fine,  and  thereby  lowers  the  rent, 
and  yet  the  land  is  of  equal  value.  And  if  a  man  should  out  of 
kindness  settle  another  in  a  tenement  of  10/.  per  annum  value 
reserving  no  rent,  yet  that  will  not  alter  the  case.  The  only 
difficulty  is,  that  ther«  is  not  in  this  case  10/.  per  annum  in  one 
single  parish.  As  to  that  I  am  of  opiuion,  that  if  such  a  person  as 
this  should  take  a  tenement  of  8/.  per  annum  in  one  parish,  and 
another  of  3/.  per  annum  in  a  different  parish,  that  would  not  i;ain 
him  a  settlement  in  either ;  but  if  the  tenement  be  entire,  and  tlie 
house  in  one  parish,  as  this  case  is,  andpart  of  the  land  in  another, 
yet  this  may  properly  be  called  a  tenement  of  10/.  per  annum  in 
that  parish  where  the  house  is.  The  law  presumes  that  a  person 
capable  to  be  entrusted  with  the  management  of  10/.  per  annum  is 
not  likely  to  become  chargeable,  but  is  able  to  maintain  himself. 
Two  distinct  tenements  in  two  parishes,  making  together  10/.  per 
annum^  will  give  no  settlement.  But  it  seems  to  me  to  be  other- 
wise where  the  tenement  is  entire.  —  Eyre  and  Pratt  Js.  ac- 
cordant. —  Per  Curiam  :  The  settlement  is  at  L.,  and  therefore 
the  order  of  removal  to  5.  must  be  quashed. 

165.  Elsted  v.  HoUibourne,  M.  T.  3  G.2.  Editor'^  MSS.  — 
Two  justices  removed  A.  B.,  his  wife  and  children,  from  the  parish 
of  H.  to  the  parish  of  E.  The  Sessions  upon  appeal  connrmcd 
the  order,  and  stated.  That  upon  the  examination  of  several 
witnesses  upon  oath,  it  appears  to  this  Court  that  the  said-  ^i.  B. 
rented  a  tenement,  consisting  of  a  farm-house  and  lands,  of 
12/.  lOs.  a  year,  and  had  ability  to  purchase  a  competent  stock  for 
a  farm  of  that  value,  and  had  paid  his  rent  for  the  same  for  two 
years ;  that  the  farm-house  and  lands  lay  contiguous  to  each 
other,  and  had  been  usually  letten  together  and  occupied  by  the 
same  tenant ;  but  that  the  farm-house  in  which  the  said  A.  B. 
lived,  and  so  many  acres  of  land  as  amounted  to  9/.  IO5.  a  year, 
lay  in  the  parish  of  j&\,  and  as  many  acres  of  land  as  amounted  to 
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3/.  a  year  lay  in  the  parish  of  Seai^  in  the  same  county.  —  These 

orders  being  remoTed  into  the  Court  of  King's  Bench^  Lord 

Raymond  C.  J.  seemed  to  think  that  he  should  rent  a  tenement  of 

Itf  •  a  year  all  in  the  same  parish  ;  for  the  words  of  the  statute  are 

posittve»  ^*  in  such  parUhJ     A  rule  however  to  show  cause  was 

granted ;  andy  on  the  argument,  the  case  of  St,  Johns,  Hertfordy 

▼.  AwnoeU  (a)  was  relied  on.     And  Marsh,  who  was  counsel  in   (a)  i  Str.  529. 

that  case,*  said,  that  the  Court  determined,  on  the  authority  of 

South  Sydenham  r.  Lamerton  {b),  that  a  settlement  was  gained  in   W^nu,^hl64, 

the  parish  where  the  party  resided.  — The  Court,  in  the  present 

case,  held  to  be  a  good  settlement  in  £. ;  and  tlie  orders  were 

affirmed. 

166.  Rex  T.   Staple/brd,  E.  T.  4G.2.  Editor V  AfSS.  — Two  3/.  •y«tfin 
justices  remofed  A>  B.  the  widow  of  Z>.  B.,  and  her  children,  from  thecertifiwte 
the  parish  of  A/,  to  the  adjoining  parish  o^  S.    The  Sessions,  on  [■™'*' "^^* 
appeal,  quashed  the  order  of  two  justices,  and  stated  the  case  IJ^^gngr- 
specially f  ?iz.  That  in  the  year  17^  Z>.B.  came  into  the  parish  of  rish,  wiUaToid 
iif.  under  a  certificate ,  and  there  took  a  lease  of  a  tenement  of  a  certificate. 
3/.  a  year,  in  which  he  continued  to  live  until  the  time  of  his  S.C.  I  Seat, 
death,  and  in  which  his  family,    the  present  paupers,  also  con-  ^^*i*og  ^* 
tinned  afterwards  to  live  until  the  time  of  their  removal.     The  3  p^  St  John's 
said  Z>.  B,  also  rented,  during  the  time  that  he  lived  in  the  said  „.'  Amwell, 
tenement,  lands  of  4^.  a  year»  at  a  place  called  Lazars,  which   1  Su-.  5S9. 
itavill  in  the  said  parish  of  Af.,  and  which  vili  provides  for  its  own 

poor,  as  if  it  were  a  separate  and  independent  parish.  On  these 
orders  being  removed  into  the  Court  of  King's  Bench,  Reeve  took 
an  exception  to  the  order  of  Sessions,  because  the  renting  was  10 
different  places,  which  would  not  satisfy  the  certificate  act  of  the 
9  &  10  fF.  3.  c.  30.  $  11.  To  this  exception  it  was  answered,  that 
by  the  cases  of  St,  John^  Hertford,  v.  Amwell  it  was  settled,  that 
the  whole  taking  need  not  be  in  one  parish.  —  The  Court  held 
that  the  certificate-man  by  this  tenement  gained  a  settlement  in 
Melton^  where  he  lived  and  rented  the  Si,  a  year,  for  that  this  was 
a  6oiid  Jide  taking  of  the  lease  of  a  tenement  of  10/.  a  year  within 
3  fV,  Sf  M .  c.  1 1.  —  The  order  of  Sessions  was  therefore  quashed. 

167.  Rex  V.  Sandwich,  T.T.S&  9  G.  2.  Burr.  S.  C,  44.—  J.  P.   A  house  rented 
the  husband  of  the  woman,  and  father  of  the  children  removed,  f^  ^**  •  V^ 
was  born  at  Corfe  Castle  ;  after  he  came  of  age  he  rented  a  tene-  lnd°anSi"takeii 
ment  of  15/.  a  year  in  Sandwich,  for  a  year  and  upwards;  when  at  a  different 
his  lease  and  time  for  which  he  took  the  said  tenement  were  time  in  another 
expired,  he  left  the  same  and  went  into  the  parish  of  Studlandf  parifhof  J2/.  a 
artd  took  and  rented  a  house  in  the  said  parish  of  Studland,  at  ^^*  ^'^  ^^ 
the  yearly  rent  of  30*. ;  after  he  had  lived  in  the  said  house  about  gettlemrat  tn 
two  years,  he  took  and  rented  a  tenement  or  lands  in  Langton  of  ii^e  parish  in 
the  yearly  value   of  12/.,  on  which   there   was  no  house,  and  which  the  tenant 
occupied  it  two  years ;  and  inhabited  in  and  rented  also  during  all  resides. 

the  time  the  said  house  in  Studland,  —  Lord  Hardwicke  :  1 
took  it  that  this  matter  had  been  very  fully  settled,  that  whether 
the  taking  was  distinct  or  entire^  or  in  one  parish  or  in  two,  it  is 
the  same  thing.  Indeed  the  words  of  the  act  are,  *'  coming  to 
*^  settle  as  aforesaid  in  any  tenement  under  the  yearly  value  of 
**  10/."  But  the  intention  of  this  act  is,  that  if  a  person  be 
of  sufficient  ability  to  occupy  a  farm  or  tenement  of  the  value  of 
lOL  a  year,  it  shall  exclude  the  presumption  of  his  being  likely  to 
be  chargeable  to  the  parish.  —  Ma.  Justice  Page  :  A  roan  is  not 
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A  farm  of  52/. 
a  jetar,  rented, 
occupied,  and 
managed  jointly 
by  two  tenants, 
is  a  tenement  of 
sufficient  value 
to  each  of  tliem. 
See  Rex  v. 
Seamer,  jMtfy 
pLl76. 


(ff)  1  Str.  502. 


a  better  man  for  renting  one  IM.  per  annum  than  two  fives ;  and 
he  contributes  to  the  poor  for  the  whole  10  somewhere  or  other. 
From  the  nature  of  the  thing  and  the  reason  of  the  cases,  a  roan 
that  is  able  to  rent  and  does  rent  10/.  a  year  shall  be  settled  in  the 
parish  where  he  lives.  ^  Mr.  Justice  Probyn  :  I  remember  it 
was  made  ^a  question,  Whether  two  distinct  tenements  taken  at 
different  times,  when  neither  of  them  alone  amounted  to  10/.  a 
year  in  value,  should  make  a  settlement  ?  But  it  has  been  settled 
since  that  it  does.  However,  here  the  second  taking  is  a  taking 
of  an  entire  tenement  of  above  10/.  a  year  on  an  entire  contract 
with  one  person ;  and  it  has  been  long  established,  that  where  a 
person  living  in  one  parish  rents  an  entire  tenement  of  above  10/.  a 
year  in  that  or  in  any  other  parish,  it  gains  him  a  settlement  in  the 
parish  where  he  lives.  -*  Mr.  Justice  Lee  :  I  think  my  Brother 
Probyn  has  fully  answered  the  objection  as  to  the  entirety  of  the 
tenements^;  so  Uiat  this  objection  may  be  laid  out  of  the  case : 
and  then  the  reason  of  the  cases  upon  this  head  has  constantly 
gone  upon  the  sufficiency  of  a  person  able  to  rent  a  tenement  of 
such  a  value.  The  act  of  parliament  has  not  fixed  it  to  be  a  tene- 
ment in  the  same  parish ;  and  the  man's  ability  is  the  same  whether 
the  contract  be  made  with  one  person  or  with  more.  This  I  take 
to  be  the  constant  determination  upon  case^  of  this  sort.  How- 
ever, as  the  last  taking  was  of  an  entire  tenement  of  above  the 
value  of  10/.  a  year,  it  stands  free  from  the  objection,  that  this  is 
not  an  entire  contract. 

168.  LitOe  Tew  v.  Duns  Texv,  T.T.9Q&  30  G.  2.  Burr.  S.  C. 

39B.  —  Richard  Ouffhns,  the  pauper,  was  born  in  Sandford^  and 

afterwards,  together  with  John  Gocnkoin,  his  father-in-law,  rented  a 

bargain  at  Duns  Teto  at  81/.  a  year  as  partners,  and  lived  there 

12    years :    in    1747,   they    being  about   to   leave  Duns    Tew, 

John  Goodwin  alone  went  to  Mr.  Keek's  agent  at  Little  Tewj  and 

took  a  farm  of  52/.  a  year  for  four  years ;  after  such  taking,  and 

before  the  farm  was  entered  upon,  Guffkyns  inquired  of  Goodwyn^ 

Ayhether  he  depended  upon  his  going  with  him  to  Little  Tew  f  to 

which  Goodwvn  replied,  that  he  did  ;  for  he  could  not  go  without 

him :  Goodwin  and  Guffkyns  removed  from  Duns  Tew  to  Little 

Tewy  with  their  whole  joint  stock  to  the  value  of  more  than  100/., 

and  managed  the  farm  together  for  seven  years,  both  of  them 

residing  thereon  :   Mr.  Keck  gave  his  receipts  for  rent  to  Goodwin 

only;  and   once,   when   Mr.   Keck  was   obliged  to  distrain,  the 

distress  was  made  upon  the  stock  which  Mr.  Keck  supposed  to  be 

Goodwin's  only ;  and  Goodwin  alone  gave  a  bill  of  sale  of  the 

stock ;  and  Guffkyns  then  stood  by  without  interposing.     At  the 

expiration  of  seven  years,  just  before  the  order  of  removal  was 

made,  Guffkyns  went  off  from  the  farm,  and  Goodwin  took  the 

whole  stock,  allowing  Guffkyns^  62/.  for  his  moiety  thereof.  — Mb. 

Justice  Dennison  delivered  the   opinion  of  tne  Court :     We 

are  all  of  us  of  opinion  that  Guffkyns  gained  a  settlement  in  LiUU 

Tew;  for  we  consider  him  (being  taken  in  partner  by  Goodwin)  as 

having  an  interest  at  least  as  a  tenant  at  will  to  Goodwin,  of  the 

moiety  of  a  farm  worth  52/.  per  annum  for  the  whole  of  it,  and, 

consequently,  his  moiety  above  10/.  per  annum,  A  tenancy  ieit  will 

is  sufficient  to  gain  a  settlement ;  so  it  was  determined  in  Cranley 

and  St,  Mary's,  Guildford,  (a)  The  reason  of  that  case  will  govern 

this ;  for  thoro  a  certificate* man  agreed  with  the  lessee  of  a  mill, 
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that  he  should  occupy  the  mill  and  pay  12/.  per  annum^  and  there 
was  no  under-lease  or  assignnient ;  but  in  pursuance  of  that 
agreement  the  certificate-man  occupied  the  mill  two  years 
tf^ether,  and  paid  the  rent ;  and  it  was  holden,  that  if  this  was  not 
an  absolute  lease  for  a  year,  as  Mr.  Justice  Eyre  said  it  was, 
the  rent  being  reserved  as  the  rent  for  a  year,  yet  it  was  un- 
doubtedly a  lease  at  will,  which  is  sufficient  to  gain  a  settlement : 
therefore  we  are  of  opinion,  that  Guffkyns  is  withift  the  15  & 
H  Car.  2  c»l2,  and  that  he  gained  a  settlement  at  Little  Tew. 

169.  St.  Lawrence  v.  5^.  Maurice^    E,  T.  8  G.  3.  Burr.  S.  C.    A  home  taken 
588.  — iJ.  G.,  deceased,  the  husband  and  father  of  the  paupers,    ^or  myetr  at  th^ 
rented  a  tenement  of  one  H.  W„  in  the  parish  of  //.,  for  a  year,    ^^\^^^'^^ 
from  Lady-day  1766,  at  3/.  10*.  a  year;  but  resided  therein  five  or    and  wi5Ser  * 
six  weeks  only,  and  then  quitted  it ;  R.  G.  tendered  the  key  of   home  taken  fiv 
the  tenement  to  W.y  which  he  refused  to  accept :  G.  thereupon  Icfb    a  yesr  at  9/.  a 
It  with  a  neighbour  before  Midsummer^day  then  next,  for  fV.  to  take    y**f^  Mother 
it  when  he  thought  proper :  on  the  said  Midsummer-day  G.  took  a    JJ^^JjJj  ^irttbH 
tenement  in  the  parish  of  St.  Af.,  at  the  rent  of  9l.  a  year,  and    m^t  in  that 
on  the  same  day  entered  into  possession   thereof,   and  resided    parish  where  be 
thereon  above  40  days  before  the  key  of  the  tenement  in  H.  was    lived  the  last  40 
received  by  fF.;  who  did  not  receive  it  till  the  I6th  of  August   t^^^f^^^ 
following :  W.  let  the  same  to  one  J.  T.,  before  Michaelmas-day    Jj^  kl^^^J^I^ 
1766,  and  T.  was  to  enter  into  possession  thereof  on  the  said    fintbrnieeto 
MichaelmaS'day. —  Lord  Mansfield  :    Here  is  a  contract  for  a    the  landlord, 
year  in  H.  not  dissolved,  nor  could  it  be  dissolved.     The  landlord    and  he  had  re- 
refused  to  accept  the  key  ;  and  he  did  not  receive  it  at  last  till  the    ^^  *°  iccepc 
middle  of  August^  which  was  subsequent  to  the  hiring  of  the       ^^ 
second  tenement.  —  Mr.  Justice  Yeates  :    It  is  clear  that  he 

held  both  tenements  together :  the  former  contract  was  not  at  an 
end :  the  landlord  might  have  brought  his  action  for  the  rent.  — 
Miu  Justice  Aston  and  Mr.  Justice  Willes  were  of  the  same 
opinion,  that  the  former  contract  was  not  dissolved. 

170.  Rex  V.  St.  Margaret,  Fish  Street,  H.T.  11  G.  3.  MSS.  —  A  house  of  6^ 
S.  residing  in  Clapham,  at  his  own  house,  contracted  and  employed  a  year  rented  of 
the  pauper's  father  to  supply  him  with  a  pair  of  coach -horses  for  a  ^i"**°i,*°A^ 
quarter  of  a  year,  at  22/.;  and  the  pauper's  father  contracted  with  ^q^^y  of     ' 
the  said  S.  for  a  stable  belonging  to  the  said  6\,  and  was  to  pay  another  man,  is 
2^.  lOf.  a  quarter  for  it;  and  the  said  S.  reserved  a  separate  stable  mnentintene- 
for  his  own  use.     This  contract  was  performed  between  the  parties  metu,  and  gains 
for  two  years  and  upwards.     About  the  latter  end  of  the  fourth  or  *,Jf^*?*^^. 
fifth  quarter,  S.  threatened  to  discharge  him,  but  on  the  impor-  ^^  ^j^  ^^ 
ttroity  of  his  friends,  he  agreed  that  he  should  continue  to  furnish  |}^  stable, 
him  with  the  iwir  of  horses  ;  and  that  S.  should  pay  him  only  20/.  s.C.Burr.  SeL 
a  quarter,  and  have  the  like  quarterly  allowance  for  the  use  of  his  Cases,  677. 
stabJes  as  before.     Under  and  in  pursuance  of  this  contract,  thev 

agreed  and  acted  for  several  years,  until  the  pauper's  father  died, 
imo,  during  the  whole  of  the  time,  rented  and  lived  in  a  teneinent 
of  6/.  a  year  in  Clapham,  but  he  was  never  rated  either  for  his 
house  or  the  stables.  The  justices  removed  the  pauper  from 
Ciapkam  to  St.  Af.,  and  the  Sessions  confirmed  the  order.  In 
support  of  this  removal  it  was  contended,  that  this  was  not  an  in- 
di^^endent  contract  for  the  stobles,  but  a  mere  deduction  from  the 
pnceof  the  job-horses  on  account  of  their  standing  in  S.'s  own 
stables,  and  that  no  rent  would  be  payable  when  the  job  was  at  an 
end.    But  the  Court,  after  taking  time  to  consider,  thought  tha 
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agreement,  though  awkwardly  pursued,  was  a  contract  for  the 
stable.  —  M<i.  J.  Aston  :  There  can  be  no  doubt  but  it  is  a  good 
renting.  Suppose  the  master  had  paid  the  servant  his  whole 
wages,  might  not  he  have  brought  an  action  for  the  occupation 
and  use  of  the  stable  ? 
A  house  with  171-  Rex  V.  Doningtofif   E.  T.    13  G.  3.    EditoH';  M^S. — 

three  acres  and    T.  S.,  being  legally  settled  in  2).,  hired  a  house,  and  three  acres 
two  roods  of       |ni(i  xygQ  roods  of  land,  at  the  yearly  rent  of  9/.;  which  he  oc- 
land  at  9/.  a        cupied  and  paid  rent  for  for  several  years,  from  Lady-day  to  Lady^ 
parish  and  a       ^^V*     l^u^ing  that  time  he  married  Jane  the  widow  o^  .D.  W.y  of 
cottage  in  an-     the  parish  of  Wyberton,  who  resided  therein  in  a  cottage,  pur- 
other  parish  of    chased  by  W.  for  5/.,  and  might  be  of  the  value  of  1/.    lOs. 
sOf.  a  year,        pgy^  annum  :   about  a  fortnight  after  his  marriage,  he  went  and 
S^  pl^"^i       resided  with  his  wife  in  the  cottage  in  Wyberton,  but  kept  the  key 
wife  vrill  gain     ^^  ^he  house  in  Z).  till  Lady-day  following.     At  the  time  he  left 
a  settlement  in     D.,  all  bis  effects  were  sold  by  his  landlord  in  D. ;  but  he  satisfied 
that  parish         his  landlord  for  the  rent  that  was  to  become  due  at  Lady-day 
wfaereherettded  following,  and  kept  possession  o^  the  premises  in  Z).  till  Lady-day 
8.  C  bISt!*^'  following ;  but  he  ijever  resided  in  D.  after  he  first  left  it  in  Sep- 
Set.  Cas.  744.     ^^f^beVf  nor  ever  kept  any  stock  or  effects  on  the  premises  what- 
ever.    The  land  belonging  to  the  house  was  half-year  land,  and 
common  to  the  inhabitants  of  JD.  from  Michaelmas  to  Lady-dayy 
except  about  two  roods  which  the  landlord  took  possession  of  at 
Michaelmas^  and  abated  lO^.  in  the  rent  for  tlic  same.     Jane^  the 
relict  of  Z>.  W,,  never  administered  to  her  husband,  and  had  not 
been  admitted  tenant,  or  ever  paid  any  rent  for  the  premises  in 
Wyberton.     The  Session  was  of  opinion,  that  /S.,  the  pauper,  could 
not  derive  any  benefit  under  the  mere  possession  which  his  wife 
had  in  the  premises,  especially  as  he  appeared  to  be  only  a  casual 
occupant  therein,  and  therefore  they  confirmed  the  order  of  two 
ju6ti(;es  removing  him  from  Wyberton  to  Z).     But  af^er  a  rule  had 
been  obtained   to  show  cause  why  these  orders  should  not  be 
quashed,  the  rule  wasy  on  the  motion  of  Hill,  made  absolute 
without  defence. 

AAouuKPand  172.  Awre  v.  Nemnham,  T.  T.   13  G,  3.    Burr.  S.  C.  756 

land,  the  one  of  //•  D.  and  one  R,  M.,  his  wife's  father,  jointly  rented,  stocked, 
^*yy^»*^  and  occupied  an  estate  at  N.,  of  80/.  a  year,  for  three  years. 
yeaTin  the  *  ^*  ^'  dy>"g  about  the  end  of  that  time,  //.  D.  soon  aflerwards 
same  parish,  '^^^  ^  house  alone  of  one  R»  W.y  of  the  parish  of  A.^  at  the  yearly 
taki^  at  differ,  rent  of  3/.;  and  another  estate,  consisting  of  lands,  of  one  «/.  5., 
entthnes,  and  of  i4.,  at  the  yearly  rent  of  8^  R,  M.  leaving  a  widow,  and  she 
?^^*?^V  *^^  ^'  ^'  ^®*^g»  "P®"  ^6  death  of  R.  M.,  jointly  possessed  of 
a^«tf^'<^  the  remainder  of  the  stock  which  had  been  on  the  estate  at  N.y 
meni,  and  will  they,  the  said  //•  Z).  and  the  said  widow,  went  and  lived  at  the 
gain  a  settle.  said  house  at  ^.;  and  jointly  occupied  that  house  and  the  said 
ment  to  the  estate  of  8/.  a  year  for  one  year ;  the  stock  on  the  said  house  and 
iTalth  ^^hh'"^  estate  being  partly  the  property  of  H.  /).,  and  the  other  part  the 
afterwards  oc-  P^'op^rty  of  the  widow ;  and  sometimes  one  of  them  sold  some 
cupy  the  same  P^^  of  the  Stock,  and  received  the  money  for  the  same ;  and  at 
jnntiy  with  an-  Other  times  the  other  of  them  sold  other  parts  of  the  stock,  and  re- 
oUicr  person.      ceived  the  money  for  the  same.     At  the  time  of  taking  the  said 

tenements  by  Z).,  neither  R,  W,  nor  J.  S.  knew  of  any  connection 
subsisting  between  //.  Z>.  and  E.  M. :  a  moiety  of  the  stock  was 
more  than  sufficient  to  stock  the  said  house  and  farm ;  Z>.  only 
was  personaUy  responsible  for  the  rent.  —  The  Court  was  tho- 
roughly satisfied  that  the  settlement  was  in  A. — Mr.  Justice 
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Aston  obserred,  that  if  two  persons  jointly  take  a  tenement  of 
less  annual  value  than  20/.,  it  is  clear  that  this  will  not  gain  a  set- 
tlement to  either  of  them.  Bat  a  man  who  takes  more  than  10/. 
in  yearly  value,  may  let  part  of  it  to  undertenants ;  and  this  will 
not  destroy  his  settlement,  though  it  will  not  gain  one  to  such  un- 
dertenants, who  pay  him  less  than  10/.  a  year.  This  was  deter- 
mined in  the  case  of  Uandverras.  (a)  This  woman,  the  widow  (a)  Burr.  S.  C 
Af.,  was  in  the  nature  of  an  undertenant  to  the  pauper.  The  ^'^^9  ^<^3* 
pauper  had  the  credit  of  taking  the  tenement ;  he  alone  took  the 
house,*and  likewise  the  lands.  Neither  of  the  landlords  knew  of 
any  connection  between  the  widow  and  him ;  and  he  only  was  per- 
sonally responsible  for  the  rent.  They  were  not  partners  in  taking 
the  tenement,  though  they  were  joint  occupiers  of  it.  She  would 
gain  no  settlement  by  merely  being  a  joint  occupier,  without 
having  been  concerned  in  taking  it:  nor  shall  the  person  who 
-alone  took  it  lose  his  settlement  by  letting  in  a  joint  occupier. 

J  73.  Rex  V.  St.  Michael's,  in  Bath,  E.  T.  21  G.  3.  Dougl.  630 A  man  who, 

Tlie  pauper  «7.  K,  being  entitled  to  two  fVeeliold  houses  io  fV.^  being  inwlvent, 
one  of  the  value  of  28/.  a  year,  the  other  of  26/.  a  year,  in  1778  ^^^^^^ 
conveyed  them  by  lease  and  release  to  trustees  in  trust  to  be  sold,  fo^S^^|«nieiit 
and  the  money  arising  from  the  sale  to  be  paid,  first  in  discharge  of  his  debts,  but 
of  two  mortgages  due  thereon  amounting  to  500/.,  afterwards  to  afterwards  and 
his  other  creditors  rateably,  and  the  surplus,  if  any,  to  him,  his  before  die  tuMta 
executors,  administrators,  and  assiens.     The  houses  were  both  let  "*  perfbnned, 
to  other  persons  at  the  time  of  the  conveyance,  and  the  pauper  ^iJ^ito^ooi- 
then  resided  in  a  public-house  in  the  parish  of  St,  Af.,  at  the  rent  session  of  the 
of  40/.  per  annum,  which  he  had  occupied  several  years,  till  he  estate,  does  not 
failed ;  afterwards,  one  of  the  houses  becoming  vacant,  the  trustees  g<u°  <»  settle- 
having  the  possession  and  the  key  thereof,  employed  one  Betty  ™«nt  by  resid- 
Farrant,  then  a  lodger  in  the  pauper's  house,  to  clean  the  said  !!Jfj^"^**^"  °' 
vacant  house,   and  paid  her  3«.    for  so   doing,  and  delivered  ^*' 

her  the  key  for  that  purpose;  which  having  done,  she  placed 
the  key  in  the  bar  of  the  public-house,  among  some  other 
things  of  her  own  which  she  kept  there,  intending  afterwards  to 
redeliver  it  to  the  trustees,  but  the  pauper's  wife  took  it  from 
thence,  and  took  possession  of  the  vacant  house,  and,  with  her 
husband,  continued  there  to  the  time  of  the  removal,  being  in  the 
whole  one  year  and  three  quarters :  one  of  the  trustees  seeing  her 
carrying  her  goods  thither,  gave  her  notice  that  she  was  doing 
wrong,  not  having  the  consent  of  either  the  trustees  or  creditors ; 
to  which  she  replied,  ^^  I  am  going  to  my  own  estate,  for  I  and  the 
'*  children  can't  lie  in  the  street."  The  premises  had  not  yet 
been  sold  by  the  trustees ;  the  value  whereof  was  about  650/.  at 
present,  bat  at  the  time  of  the  conveyance  was  something  more  ; 
the  debts  owing  by  the  pauper,  for  which  such  trust-deed  was  exe- 
cuted, including  the  two  mortgages,  were  881/.  and  upwards;  it 
did  not  appear  on  that  deed  how  the  annual  rents  were  to  be  dis- 
posed of  till  the  same  should  be  made. — ^Lord  Mansfield  :  If 
the  estate  on  which  a  pauper  resides  is  substantially  his  property, 
that  is  Bufltcient,  whatever  forms  of  conveyance  there  may  be ; 
and  therefore  a  mortgagor  in  possession  gains  a  settlement,  be- 
cause the  mortgagee,  notwithstanding  the  form,  has  but  a  chattel, 
and  the  mortgage  is  only  a  security.  It  is  an  affront  to  common 
sense  to  say  the  mortgagor  is  not  the  real  owner.  But  here,  what 
interest  had  the  pauper  in  this  estate  ?     He  made  all  immediate 
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conveyance  to  trustees,  not  a  mortgage,  to  sell  and  pay  off  two 
mortgages  and  other  debts  ;  and  when  this  conveyance  was  made, 
it  was  so  doubtful  whether  there  would  be  any  surplus,  that  the 
deed  says  that  he  shali  have  the  surplus,  if  any.     He  had  only  a 
chance  of  a  residue,  and  had  not  a  right  to  continue  a  moment  in 
possession.     A  mortgagor  has  a  right  to  the  possession  till  the 
mortgagee  brings  an  ejectment ;  and  after  the  mortgagee  had  got 
into  possession  he  might  gain  a  settlement.     There  is  still  another 
and  a  stronger  ground  in  this  case,  for  the  possession  was  gained 
by  fraud. — The  rest  of  the  Court  concurred  in  opinion  with  his 
Lordship,  and  held  that  the  pauper's  settlement  was  in  /itf.  M. 
Twofitfinsin         174.  Bedworth  v.  Fillon^ley{a),  M.  T.  9:7  G.S.  1  T.  R.  458. 
different !».        —  J,  fV.  rented  a  farm  ot  40^.  a  year  in  the  parish  of  F.,  and 
riahet  held  of      about  Lady -day  1783,  being  distrained  upon  for  rent,  he  left  the 
Wb*SL'*"^     farm,  and  came  to  the  parish  of  B*  with  two. cows  and  three  sheep, 
ata/.'ayeiir'^      purchased  for  him  by  his  brother  out  of  the  said  distress.    About 
the  other  it'        the  said  Lady-day  178S,  «/.  fV.  took  a  house  and  three  closes  of 
S2.10t.  sye«r,is  land  of  the  yearly  rent  of  8/.  in  the  parish  of  ^.,  and  lived  in  the 
A  tenejDQent  of      gaid  house»  and  resided  on  the  same  for  about  three  years,  during 
I^Mm^hjihe       ^^ich  time  the  rent  was  paid  as  follows  ;  to  wit,  the  first  half-year 
fivmof  22.  lOi.    ^y  ^'  ^'*  ^^  "^^^  half-year  by  the  parish  of  F.,  the  third  half- 
was  giren  to       ye&r  ^y  «^*  ^•*  ^^^  ^^6  fourth  by  a  distress.     About  Lady^day 
the  peuperrent-  1783,  i .  W.^  in  a  conversation  with  his  brother  «7.  concerning  his 
free  and  out  of   family  and  poverty,  said,  •*  I  am  sorry  for  your  family,  and  there- 

&c!cald.569.  '*  ^^^^  ^*^^  ^'^®  ^^^  *  close  in  the  parish  of  A.  (an  adjoining  parish 

"  to  the  parish  of  B.),  containing  about  four  acres,  to  enjoy  as 
<*  long  as  I  please,  and  to  take  again  when  I  please,  and  you  shall 
**'  pay  nothing  for  it."  J,  W.  enjoyed  the  said  close,  which  was 
of  the  yearly  value  of  2/.  10«.,  for  three  years,  during  which  time 
7.  his  brother  paid  not  only  the  land-tax,  but  was  taxed  and  paid 
the  poor's  rates  for  the  same.  All  the  tillage  was  done  by  the 
horses  and  servants  of  T.  fF.,  at  whose  expence  and  by  whose 
servants  the  harvest  was  got  in.  During  one  year  the  said  </.  W, 
«o  enjoyed  the  said  close,  part  thereof  was  sown  with  the  wheat  of 
the  said  </•  fT.,  procured  by  the  gleanings  of  his  children  and 
family  ;  and  in  the  last  year  the  said  part  of  the  said  close  toas  sown 
with  com  ofT.  W.,  at  whose  expence  the  crops  of  the  said  com  wei'e 
drawn  to  and  delivered  at  the  house  of  J.  W.,  in  the  parish  of  B. 
During  the  said  three  years  the  cattle  of  T.  were  never  put  into 
the  said  close,  except  for  the  purpose  of  ploughing  and  sowing  the 
land,  and  gathering  the  crops  ;  but  the  cattle  of  J.  W.  were  upon 
the  close  during  the  time  he  so  enjoyed  the  same.  —  Ashhurst  J. 
In  all  cases  upon  settlement  law,  it  is  the  safest  way  to  adhere 
to  fhe  words  of  the  act ;  for  if  we  once  depart  from  that  line,  it 
leads  to  endless  uncertainty.  The  act  does  not  say  any  thing 
about  ability.  That  is  not  the  criterion.  And  if  the  party  come 
to  reside  upon  a  tenement  of  10/.  a  year  he  cannot  be  removed, 
and  then  he  gains  a  settlement  by  40  days'  residence.  But  if 
ability,  or  rather  confidence,  were  to  be  taken  into  consideration,  ac- 
cording to  the  case  reported  in  Strange,  if  a  man  has  sufficient  credit 
and  confidence  reposed  in  him  by  another,  as  to  be  trusted  with  a 
tenement  of  10/.  a  year  value,  even  out  of  charity,  that  is  sufficient 
to  answer  the  intent  of  the  statute,  because  such  an  one  is  not 

(a)  And  we   Rex  t>.    Lakenheath,  ante,  pi.   157;   Rex  v.    Chediston,  post, 
pi.  198.  » 
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likely  to  become  chargeable.     Therefore  neither  upon  the  words 
nor  upoo  the  meaning  of  the  act  was  this  man  removable,  and  so 
he  gained  a  settlement.  -^  Buller  J.  This  is  the  first  case  which 
has  come  directly  before  the  Court  for  a  construction  on  this  part 
of  the  statute.    I  have  no  difficulty  on  this  point,  because  I  have 
often  given  it  as  my  opinion  that  the  safest  and  wisest  way  in  all 
qaestions  relative  to  settlements  is  to  adhere  to  the  letter  of  the 
law.     As  to  the  question  of  ability,  it  seems  to  me  that  this  idea 
is  founded  chiefly  on  the  words  of  South  Sydenham  v.  Lamerton.  (a)  (a)^itif,p1. 164. 
But  the  words,  if  attentively  considered,  will  not  warrant  the  con- 
struction put  upon  them ;  for  the  credit  which  he  has  is  only  for 
the  rent  which  he  is  to  pay,  but  that  is  only  as  between  him  and 
the  landlord,  the  credit  is  given  by  the  landlord.     Lord  Chief 
Justice  Parhr  first  says,  **  If  a  man  hire  a  house  at  a  small  rent, 
**  and  pay  a  fine,  yet  if  the  house  is  worth  10/.  per  annum  it  makes 
**  a  settlement,  for  the  settlement  depends  on  the  value  of  the 
**  tenement,  not  on  the  rent"     Then  indeed  he  uses  these  words  : 
*'  The  reason  of  the  statute  is  this  ;  that  a  man  who  is  entrusted 
**  with  a  tenement  worth  lOl.  a  year,  is  of  such  credit,  and  must 
*'  have  such  a  stock,  as  makes  him  not  likely  to  become  charge- 
**ab]e   to  the  parish."      Eyre  J.    **  took    it  to  be  within    the 
"  letter  and  intent  of  the  law,  that  a  man  who  is  capable  of  rcnt- 
'*  ing  a  tenement  of  10/.  a  year  should  be  settled  in  that  parish.'' 
It  is  clear  that  they  applied  this  reasoning  to  the  persons  men- 
tioned in  the  former  part  of  the  act,  to  show  that  that  case  did 
Dot  come  within  the  description.     And  this  is  put  out  of  doubt  by 
what  Pratt  J.    says :    **  The  mischief   recited   by    the   statute, 
^  and  intended  to  be  prevented,  is,  vagrancy  of  poor  persons,  who 
"  used  to  come  into  parishes  where  there  was  the  best  stock ;  and 
"  the  statute  describes  who  are  intended  by  those  poor,  to  xvit, 
**  such  persons  as  are  not  capable  of  hiring  a  tenement  of  lOl. 
**  a  year.*'     Now  it  is  material  to  consider,  what  was  the  case  on 
which  the  Court  were  then  speaking.     They  were  speaking  of  a 
case  where  the  taking  was  of  more  Uian  10/.  per  annum,  therefore 
these  expressions  only  relate  to  cases  of  above  10/.  per  annum. 
The  words  of  the  Court  are  to  be  applied  to  the  case  then  before 
them,  and  are  not  applicable  to  any  case  where  the  renting  is  not 
more  than  10/.  per  annum.    This  is  more  decisive,  on  account  of 
what  Is  said  in  the  conclusion  of  the  case ;  where,  describing  the 
poor  persons  whom  the  act  intended  to  exclude  from  gaining  set- 
tlements, Pratt  J.  says,    "  such  persons  as  are  not  capable  of 
**  hiring  a  tenement  of  10/.  a  year."     There  are  no  such  words  in 
the  act  of  parliament ;  but  if  we  have  recourse  to  the  preamble,  it 
speaks  of  rogues  and  vagrants,  and  persons  who  are  burthensome 
to  the  parish.     These,  therefore,  are  the  persons  of  whom  the 
statute  speaks  as  likely  to  become  chargeable  ;  and  therefore  the 
expressions  in  that  case  are  only  to  be  considered  as  particular 
imttances  of  persons,  who,  from  their  situation  in  life,  xaere  not 
likely  to  Jail  within  the  description  of  persons  in  the  preamble  of 
the  act ;  but  one  who  is  settled  on  a  tenement  of  10/.  a  year  is  not 
within  the  act.     Then  it  has  been  contended  that  the  pauper 
never  had  the  tenement ;  but  it  is  impossible  for  us  to  say  so,  a^er 
the  justices  have  stated  that  he  had  it  under  an  agreement,  which 
made  him  tenant  at  will.    For  what  is  to  become  of  the  estate 
aiVer  he  had  sown  it  with  com  ?  Its  being  gained  by  gleaning  is 


1^  SETTLEMBNT   BY    RENTING   A    TENEMENT.        [Ch.  IV. 

not  material ;  for  suppose  he  had  stolen  it»  it  would  have  been  just 
the  same,  he  would  have  been  entitled  to  the  growing  crop.  He 
was  then  in  possession  of  a  tenement  of  1 0/,  a  year,  and  could  not 
have  been  turned  out  by  his  brother ;  therefore  this  is  a  sufficient 
taking  of  a  tenement  within  the  statute. 
A  occupied  a  ^^S.    Rex  v.  Netherseal,  E.  T.  SI  G.3.  ^'T.  i2.  258.  — The 

tai«meDtof  pauper,  T.  T.,  being  settled  at  N.  by  hiring  and  service,  married 
lOL  a  year,  and  the  daughter  of  </.  5.  of  F.,  who  rented  and  lived  upon  a  tenement 
diad  leavings  in  F.,  of  the  yearly  value  of  11/.;  part  of  which,  of  the  yei^rly 
three  chUdreo,  value  of  6/.,  was  rented  of  one  5.,  and  the  other  part,  of  the  yearly 
^  bOTueaawdT  ^*^**^  of  5/.,  of  Mr.  G,  The  pauper  and  his  wife  continued  to  live 
St.  each,  and  ^^  ^^^  family  of  S,  until  his  death,  which  happened  about  two 
to  the  latter,  years  after  the  pauper's  marriage.  S.  made  a  will,  and,  after  be- 
whom  be  made  queathing  to  his  son  J.  S.  and  an  Unmarried  daughter  5s.  each, 
executrix,  the  g^y^  ^[^g  pauper's  wife  all  the  rest  of  his  property  and  stock  upon 
propoty?  The  ^**  tenement,  of  the  value  of  upwards  of  *0/.,  and  appointed  her 
pau^^who  executrix  of  his  will.  The  ^aup6r  possessed  himself  of  this  pro- 
had  before  mar-  perty,  and  paid  his  brother  and  sister-in-law  their  said  legacies 
ried  the  execu-  about  a  year  after  S.'s  death.  The  pauper's  children  got  the  will 
toix,  resided  on  qq^  ^f  ^  ^q^  which  was  left  unlocked,  and  tore  it  to  pieces.  The 
aboltr^daTs.  P.*"P^^  never  proved  the  will  on  account  of  the  expence,  but  con- 
and  paid  rent  tinned  with  his  wife,  the  executrix,  to  occupy  the  tenement  in 
for  it :  this  was  -F.,  from  the  decease  of  S.  which  happened  on  the  9th  of 
held  to  gain  November  I??*,  until  the  Lady-day  following,  and  paid  the  rent 
**""**  !h"'*h  ^^^  ^^  same.  At  the  Michaelmas  preceding  the  death  of  S. 
tibe'wife  never  ^*®  ^^^  *  notice  from  Sims  to  quit  his  part  of  the  tenement  at 
proved  the  will,   the  then  next  Lady-day^  which  the  pauper  did,  and  took  again  a 

part  of  it  at  the  yearly  value  of  S/.  Sr.  —  Lord  Kenton  C  J.  If 
the  question  depended  on  the  title  which  the  pauper  claimed 
under  the  will  in  right *of  his  wife,  I  think  that  the  facts  stated  in 
this  case  would  not  warrant  us  in  deciding  that  they  could  enforce 
any  right  under  the  supposed  will,  because  the  fact  of  there  being 
a  will  should  have  been  proved  in  a  different  manner.  We  cannot 
receive  any  other  evidence  of  there  being  a  will  in  this  case,  than 
such  as  would  be  sufficient  in  all  other  cases  where  titles  are 
derived  under  a  will ;  and  nothing  but  the  probate,  or  letters  of 
administration  with  the  will  annexed,  are  legal  evidence  of  the  will 
in  all  questions  respecting  personalty.  But  on  the  other  point  I 
cannot  bring  my  mind  to  doubt.  It  is  stated,  that  the  pauper 
resided  for  more  than  40  days  on  a  tenement  of  more  than  the 
yearly  value  o^  10/.,  for  which  he  paid  rent.  Then  it  was  said, 
that  he  might  have  been  turned  out  of  possession  by  some  other 
person  having  a  superior  right ;  but  it  was  not  suggested  who  had 
any  better  title :  and  the  landlord,  who  received  the  rent,  could 

not  turn  him  out Ashhurst  J.     In  order  to  acquire  a  settle* 

ment  by  taking  a  tenement  of  10/.  a  year,  it  is  not  absolutely 
necessary  that  there  should  be  an  express  contract  for  the  tene- 
ment ;  it  is  sufficient  if  the  tenant  reside  40  days  on  a  tenement  of 
such  a  value  with  the  permission  and  consent  of  the  landlord :  for 
in  such  case  the  law  implies  a  contract.  —  Buller  J.  Supposing 
there  were  no  will  in  this  case,  the  only  persons  entitled  to  the 
property  of  the  pauper's  wife's  father  were  the  pauper's  wife  and 
h«r  brother  and  sister ;  and  if  it  were  necessary  to  go  beyond  the 
*™£^*f  ^  contract  between  the  landlord,  and  the  pauper,  here  is 
sufficient  evidence  to  show  that  all  the  parties  interested  consented 
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to  the  paaper*8  conciauing  in  possession  of  these  premises ;  for  the 
other  son  and  daughter  received  5s.  each  in  lieu  of  all  their  right 
and  claim  to  their  father's  property.  Therefore  all  the  parties 
interested  agreed  to  this  occupation  by  the  pauper ;  and  conse- 
quently there  is  no  pretence  to  say,  that  this  was  a  holding  by 
MTong.  —  Grose  J.  declared  himself  of  the  same  opinion. 

176.  Res  V.  Seamer,  H.  T.  S6  G.  3.  6  T.  /2.554.— "  T.  Yates  The  joint  occo- 
"  took  a  farm  of  Sir  C.  S,,  at  E.  i/.,  at  the  rent  of  176/.  a  year,  potion  ofafarm 
"  «/.  y.  his  brother  resided  with  him  upon  the  farm,  the  two  brothers  of  1202.  a  ymr, 
"  having  agreed  to  be  joint  partners  in  the  stock  and  farm  previous  J^*******^  ®"*  ®^ 
"  to  T.  taking  it,  but  J.  did  not  consider  himself  as  tenant  to  Sir  onlJlTSr 

''  C.  S.    «/.  advanced  120/.  towards  the  stock  and  farm.     T.  was  tenant  to. tiie 
'*  the  only  person  rated  in  the  parish  rates,  though  </.  said  he  con-  landlord,  ii  a 
**  ceived  himself  answerable  for  the  payment  o£  his  part  and  to  pay  tenement  of 
"  interest  accordingly.    After  about  seven  months  the  two  brothers  *"?^°*  ^"* 
''  parted ;  there  was  no  account  of  receipts  and  disbursements.  ^ 
^*  Upon  parting  it  was  agreed  that  </.  was  to  allow  20/.  out  of  what 
^*  he  had  advanced,  and  to  be  repaid  the  remainder,  which  took 
«  place."  —  Th£   Court  were  of  opinion  that  this    case  was 
governed  by  that  of  Rex  v.  Duns  Tew.  (a) —  Lord  Kenynon  C.  J.  (<i)^nie,pl.l68. 
said,  that  whether  the  pauper  were  considered  as  a  joint-tenant 
with  his  brother,  or  as  unde^  tenant,  he  equally  gained  a  settle- 
ment in  £.  Hm 

177.  Rex  V.    Culmstock,   T.T.36G.S.  6  T.  R.  730 The  a  cottage  of 

pauper  was  settled   by  birth   in  C,  where   he  resided  with   his  the  value  of 
parents  till  he  was  25  yearc  of  age,  when  his  father  died,  who,  ^^'  &  yev* 
till  his  death,  occupied  lands  in   C.  but  it  did  not  appear  what  ^Wchapaupw 
interest  he  had  in  the  said  lands.     Upon  the  death  of  the  pauper*s  JlJJI^ceof  ou^ 
father,  who  left  another  son  ohler  than  the  pauper,  the  pauper  chasing,  and^ 
entered  upon  and  continued  in   possession  of  the  whole  of  the  land  in  another 
landi  till  Lady-day  1791,  but  it  dia  not  appear  what  interest  he  perish  of  10{.  a 
had  therein.     At  Lady-day  1791  the  pauper  sold  all  the  lands  ^^'^^TJ*'*** ** 
except  two  closes,  one  called  P.  C,  of  the  annual  value  of  6/.,  h^^^Jh^*** 
the  other  called  B.^  of  the  annual  value  of  8/.  \0s.     At  Lady-day  death,  will 
1791  the  pauper,  in  consequence  of  a  parol  agreement  which  he  giTeaeettle. 
had  entered  into  with  the  owners  of  a  cottage  and  garden  of  the  ment  in  the 
aonuai   value   of  1/.  10*.  in  the  adjoining  parish  of  T'.,  for  the  pansh  where 
purchase   of  the  same  for  10/.  10*.  took  possession  of  the  said    -t^^^  '* 
cottage  and  garden  and  continued  to  reside  there  more  than  40 

days,  viz.  near  12  months;  and  for  more  than  40  days  during 
the  pauper's  occupation  of  the  cottage  and  garden,  he  also  occu- 
pied the  close  called  JB.,  and  the  close  called  P.  C  The  pauper 
never  paid  the  purchase  money  for  the  cottage  and  garden,  nor 
had  any  conveyance  of  the  same  made  to  him,  the  sellers  appear- 
ing to  have  no  title  thereto ;  nor  did  the  pauper  pay  any  rates  or 
taxes  in  respect  thereof.  Before  the  pauper  quitted  the  cottage 
and  garden  he  sold  the  closes  in  C,  and  on  relinquishing  pos- 
session of  the  cottage  and  garden,  he  let  another  person  into 
powesaion  thereof,  who  occupied  it  in  the  same  manner  and  on 
the  saaie  terms  as  the  pauper  had  done ;  but  no  consideration  was 
paid  to  the  pauper  in  respect  thereof.  —  Lord  Kemyon  C.  J. 
thereupon  observed,  that  the  case  was  imperfectly  stated,  inasmuch 
as  it  did  not  appear  that  the  pauper's  occupation  of  the  closes  in 
C  was  a  lawful  one ;  and  if  that  were  in  doubt,  the  case  ought  to 
be  sent  back  to  the  Sessions  to  be  restated ;  for  they  had  only 
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Stated  evidence  instead  of  the  fact.  But  he  had  no  difficulty  in 
declaring  his  opinion,  that  if  the  pauper  were  lawfully  possessed 
of  those  closes,  he  had  gained  a  settlement  in  7*.  by  occupying 
them  in  conjunction  with  the  cottage  and  garden  there  under  the 
agreement  stated,  the  whole  being  of  the  annual  value  of  10/.  and 
upwards;  and  that  under  such  circumstances  the  purchase  act 
was  out  of  the  question.  —  Ashhurst  J.  added,  that  upon  the 
facts  stated,  the  Court  below  would  have  been  warranted  in 
finding  the  pauper's  occupation  to  be  lawful,  it  being  acquiesced 
in  by  all  wno  were  interested  in  disputing  the  possession  with 
him.  And  the  other  two  Judges  signifying  their  assent, 
the  counsel  in  support  of  the  orders  said,  that  such  being  the 
opinion  of  the  Court,  they  would  not  put  the  parties  to  the  ex- 
pence  of  having  the  case  sent  down  to  be  restated,  when  the  same 
judgment  must  ultimately  be  given. 
TbeoccupudoD  178.  Rex  v.  Aldboroughy  T.  T.  41  G.  3.  1  Easty  597.—  Hall, 
of  a  cottage  for    ^jjg  pauper,  being  legally  settled  in  A,^  rented  and  occupied  a 

Sv^rfSL^.  P"^''^  **^"*®  '"  ^-  ^^^™  ^^®  ^^  ^^  October  1798  till  the  12th  of 

mer tenant,  who  December  1800,  at  the  yearly  rent  of  9^.     On  the  10th  of  October 

tfwn  went  out,  1800,  by   virtue  of  an  agreement  with   iS.,  who  was  tenant  of  a 

under  an  agree-  cottage  in   A^.,  belonging  to  Mr.  Barcham,    Hall  entered   and 

ment  with  him  occupied  the  cottage,  which  iS.  then  left,  to  which  H.  brought 

^^^landt  ^^^^  of  his  furniture,  and  where  he  occasionally  resided  till  he 

loid  which  he  '  ^^  removed.     //.  agreed  to  pay  the  same  rent  as  S.  had  paid, 

had  before  which  was  21,  I2s>  6d.  per  annum.     S.  had  no  authority  from  B. 

done,  but  with-  to  let  his  cottage,  nor  aid  he  know  any  thing  of  this  agreement. 

i*^f*"^  *^^^  ^'  ^^  applied  to  by  R.  H,  on  the  8th  of  November  1800,  when 

Iraiuord^e  ^'  ®8^^^^  ^^^^  ^'  ^'  Should  be  tenant  of  the  cottage,  provided 

cottage  toge-  ^^^^  ^^^  ^*>  ^^  whom  he  had  previously  agreed  to  let  it,  did 

tbcr  with  other  not  take  it,  which  M.  declined ;  and  H.  continued  in  the  cottage 

pemiMt  ooeu^  as  tenant  to  B*^  and  was  to  pay  him  the  same  rent  of  2/,  125.  6«^« 

piedattheiame  from  Michaelmas  1800.  —  The  Court  thought  the  case  too  clear 

**"*   Mwf  *^*  ^^^  argument ;  and  that  the  pauper  gained  a  settlement  by  his 

wtt^),  wae^  occupation  of  more  than   10/.  a  year  at  the  time  for  40  days, 

hoklen'to  give  And  Lord  Ken  yon  said,  that  nothing  appeared  of  the  former 

the  occupier  a  tenant's  term  having  expired,  and  the  Taw  gave  him  authority  to 

settiement.  assign  his  interest ;  and  the  pauper  did  occupy  above  10/.  a  year. 

(a)  rui£  Rex  e.  —  Both  orders  quashed,  (a) 
NetherMtl,  anU^  pi.  175. 

A  pauper  179.  Rex  v.  St.  MidiaeVs,  in  Coventry,  E.  T.  52  G.  3.  15  East^ 

agieed  to  com-  557.  _  The  pauper  was  removed  on  the  28M  of  June  1811,  from  St. 
S^S^cJftf^  Affl^flr//'*,  Leicester,  to  St.  Michael's,  Coventry,  order  confirmed, 
^ue  x^  \0L  subject,  &c.  The  pauper  being  settled  in  St.  M.  C,  and  residing 
per  onnMM^and  in  Z.,  on  a  tenement  of  less  than  10/.  per  annum  value,  on  the  8/A 
upwarda,  on  of  April  1811,  agreed  with  B.  for  a  house  and  shop  in  St.  M.  L. 
the 5th  of  Jii/y;  at  the  annual  rent  of  13/.  13*.,  which  house  was  then  in  the 
P^in^by"*  ^*""'^®  o^Ooff,  who  was  to  be  tenant  thereof  to  B.  till  the  5th  of 
permiasi^  i  J^^y  foUoxoing.  The  pauper  was  to  commence  tenant  from  the 
the  then  tenant,  said  bth  of  July,  and  to  pay  rent  from  that  time.  On  the  \Sih 
put  several  of  of  June,  by  permission  of  G.,  the  pauper  put  a  stocking-frame 
his  goods  on  the  mto  the  said  shop,  and  received  the  key  of  the  shop  from  G.  for 
SS^idUiere •  ^^^  purpose.  On  the  22rf and  24^A  of  the  same  month  he  pat 
the  tenant  also  ^^^^^  frames  in :  on  the  25/A  of  June  the  pauper's  daughter  went 
giving  up  to       ^o  the  shop  to  work,  on  which  day  the  pauper  found  the  key  of 


SkCT.  S-]  TUK   SPBCIE8   OF   TBNUR£.  2^5 

the  bouse  in  the  outward  door,  and  took  it  and  put  some  goods  him  Uw  key  of 
therein  by  permission  of  G.  the  tenant,  and  B.  the  landlord  ;  and  the  premi^^ 
he  continued  to  take  articles  of  furniture  to  the  house  as  he  went  and  sleeping 
backwards  and  forwards  to  work  at  the  shop  from  the  25th  of  «l«ewhere: 
Jmme  until  the  3d  of  July,  when  he  and  all  his  family  went  to  ^^W^^h-tthis 
sleep  there.     G.  paid  the  rent  for  jB.'s  house  and  shop  up  to  the  u^of  U^"i^ 
5th  of  July f  but  left  the  house  on  the  25th  of  June ^  and  went  into  miaes  in  the 
an  adjoining  one.     From  the  28th  of  June  until  the  removal  took  relation  of 
place  the  pauper  continued  to  receive  relief  from  St.  Margaret's,  tenant;  and  that 
The  pauper  was  neither  tenant  of  nor  occupied  B'h  house  for  *^*  '^ISTrh^ 
40  days,  nor  did  he  ever  pay  any  rent  for  the  same.  —  Against  the  [i^^l^  JiL 
orders,  it  was  contended  that  the  pauper  was  at  least  a  tenant  by  chargeable)  on 
sufferance  (m  the  28th  of  June,  and  that  he  was  admitted  into  S8thof/imff. 
possession  by  consent  of  the  former  tenant  and  landlord,  after 
which  he  was  irremovable ;  and  Rex  v.  Aldboroufrh  (/i),  was  cited.  (a)AnieM\*n^ 
—  Load  Ellenborough  C.  J.     It  is  material  that  the  tenancy 
shouid  have  commenced,  which  it  had  not  in  this  case,  the  pauper 
was  onJy  in  expectation  of  becoming  tenant  at  'a  future  day.     A 
settlement  by  expectation  will  form  a  new  head  of  settlement  law  ; 
and  it  is  assuming  more  than  the  facts  of  the  case  warrant,  to 
say  that  the  landlord  consented  to  the  pauper's  occupation  as 
tenant  oo  the  25th  of  June.     The  landlord  could  neither  put  him 
in  nor  turn  him  out ;  for  another  person  was  then  the  occupier 
and  tenant  of  the  premises.     Then  the  tenant's  leaving  the  Icey 
in  the  door  only  showed  his  consent  to  the  pauper's  putting  his 
goods  into  the  house  ;  and  the  question  is,  Whether  a  mere  liberty 
of  that  sort  is  an  occupation  ?     In  The  King  v.  Aldborough  there 
was  a  tenancy  created  m  express  terms,  but  here  the  pauper  stood 
in  no  relation  of  tenancy  to  the  premises  at  the  time.     He  never 
got  into  the  period  of  his  tenancy,  but  while  he  was  in  the  house 
upon  an  expectation  only  of  becoming  tenant,  he  was  removed.  — 
Gkosr  J.    The  pauper's  occupation  as  a  tenant  is  expressly  nega- 
ti?ed  by  the  case.  —  Le  Blanc  J.    1  cannot  see  how  the  objec- 
tion  can  be   gotten  over,  that  at  the  time  of  his  removal  the 
pauper's  interest  had  not  commenced.  —  Orders  confirmed. 

J  80.  Rex  V.  South  Bern  fleet,  H.  T.  53  G.  3.    \  M.  S^  S.  154.  —   where  the  pau- 
Removal  from  F.  to  S,  B.  ;  order  confirmed,  subject,  &c.     The  per  having  a 
pauper  being  settled  in  i>.  B.  left  that  parish  and  went  to  F.,   freehold  estate 
where  he  rented  and  lived  40  days  in  a  house  of  the  value  of  *"  ^^u^Y*?  ^ 
8/.  Ss.  per  annum,  having  previously  to  and  at  the  time  of  his  hadllet^^for  50f. 
quitting  S.  B.,  and  during  his  residence  in  F.,  and  when  the  order  ^^  Mmum, 
of  removal  was  made,  a  freehold  estate  in  iS.  B,,  which  he  had  let  rented  a  tene- 
at  the  rent  of  2/.  10*.  per  annum.  —  Lord  Ellenborough  C.  J.  "Bent  in  the 
This  can  never  be  called  an  occupation  of  a  freehold  interest,  ^^j**^??^ 
where  there  was  no  occupation  in  fact,  it  being  leased  out  to  g/%^^ 
another,  and  without  some  occupation  the  pauper  cannot  gain  a  annum,  and 
settlement.     The  cases  have  already  gone  far  enough ;  the  mode  resided  there  40 
of  reasoning  adopted  to  day  would  go  to  show  that  having  any  days:  Held, 
interest  whatsoever  was  an  occupation,   and  if  pushed  a  little  that  he  did  not 
farther  would  take  property  in  the  funds.  —  Le  Blanc  J.    The  SSnttnB  as 
words  of  the  statute  are  "  come  to  settle  in  any  tenement,"  which  i,g  ^ould  not  be 
have  been  sufficiently  departed  from  already,  when  it  was  decided  considered  as 
that  if  a  person  take  a  tenement  of  the  value  of  10^.  a  year,  and-  the  occupier  of 
underlet  a  part,  he  will  thereby  gain  a  settlement;  but  the  ground  th^^^b^ld 
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Whereapenon 
engaged  him- 
aelf  as  waiter  at 
an  hotely  and 
had  the  tap  or 
privilege  of 
selling  malt 
liquors  there, 
and  the  use  of 
the  cellars  for 
holding  the 
liquors,  which 
hadaseparate 
entrance,  and 
of  which  he 
kept  the  key, 
and  paid  for  his 
situation  of 
waiter,  and  for 
ihe  tap  and  eel- 
lar,  the  yearly 
sum  of  60^ : 
Held,  that  this 
was  not  such  an 
occupation  of 
the  cellar  as  to 
confer  a  settle- 
ment    This 
Court  will  not 
upon  a  case 
stated  presume 
a  hiring  for  a 
year,  for  that  is 
alacttobe 
found  by  the 


Where  the  pau- 
was  hired  as 
bailiff  to  P., 
who  held  a 
fiurm,  under  an 
agreement  that 


of  that  decision  was  that  he  had  credit  to  be  trusted  with  10/.  a 
year.  Here,  however,  the  pauper  had  only  credit  for  a  less  sum 
than  10/.  a  year,  viz.  8/.  Ss.  a  year.  But  it  is  said  that  he  had 
property  of  his  own  elsewhere  :  of  that,  however,  he  was  not  the 
occupier ;  but  an  ingenious  argument  is  raised  from  what  fell  from 
the  Court  in  other  cases,  to  show  that  the  principle  of  those 
cases  is  applicable  to  this,  where  he  never  occupied  to  the  value 
of  10/.  a  year,  because  it  is  said  that  he  was  not  likely  to  be 
chargeable ;  but  it  is  sufficient  to  say,  that  those  cases  are  not 
like  the  present,  and  that  there  is  no  case  which  seems  to  have 
gone  the  length  contended  for.  —  Bayley  J.  According  to  the 
argument,  if  a  person  having  property  of  his  own  of  5/.  a  year 
value  in  Cormoall  leased  it  out  and  came  to  occupy  a  tenement 
of  5/.  a  year  in  London^  that  would  be  coming  to  settle  in  a  tene- 
ment of  10/.  a  year,  and  the  party  would  gain  a  settlement  in 
London*  Such  a  construction  of  the  act  would  be  a  violent 
departure  from  the  words  of  it.  —  Order  of  Sessions  confirmed. 

181.  Rex  V.  Seacrojiy  E.  T.  54.G.3.  2  M.  ^v  5.  4?72,  — Re- 
moval from  L.  to  S.  Order  confirmed,  subject,  &c.  The 
pauper,  while  renting  and  occupying  a  house  in  L.,  of  the  yearly 
value  of  6/.  engaged  himself  as  waiter  at  the  hotel  in  L.,  and  at 
the  same  time  had  the  tap,  that  is,  the  privilege  of  selling  malt 
liquors  there;  and  for  the  convenience  of  nolding  his  liquors,  had 
the  use  of  the  cellar  belonging  to  the  hotel,  which  had  a  distinct 
and  separate  entrance,  and  of  which  he  kept  the  key.  He  paid 
in  the  whole  for  his  situation  as  waiter,  and  for  the  tap  and  cellar, 
the  yearly  sum  of  60/.  The  annual  value  of  the  cellar,  inde- 
pendently of  the  privilege  of  the  tap,  was  upwards  of  6/. 
It  was  argued,  in  support  of  the  order  of  Sessions,  that  the  cellar 
was  merely  a  perquisite  attached  to  the  ofiice  of  waiter,  and  not 
a  holding  of  it  as  a  tenant ;  and  against  the  order  it  was  contended, 
1st,  that  the  Court  might  presume  from  the  facts  stated  that  he 
was  engaged  as  waiter  by  the  year ;  and  2dly,  that  he  must  be 
considered  as  having  rented  the  cellar  during  the  time  that  he 
was  engaged  as  waiter :  the  rent  was  included  in  the  annual  sum 
he  paid  for  his  situation  as  waiter,  and  Jie  had  a  distinct  possession, 
for  he  kept  the  key.  And  it  makes  no  difference  that  he  held  it 
only  for  so  long  as  he  should  continue  waiter,  because  a  tenancy 
at  will  is  sufficient  to  confer  a  settlement.  —  The  Court,  said  on 
the  first  point,  that  the  Sessions,  and  not  this  Court,  were  the 
proper  forum  to  draw  the  presumption  of  a  hiring  for  a  year, 
which  they  had  not  done ;  secondly,  that  there  did  not  appear  to 
be  any  taking  of  the  cellar  as  a  tenant,  but  the  use  of  it  was  only 
a  privilege  allowed  him  in  respect  of  the  principal  thing,  which 
was  the  hiring  himself  as  a  waiter.  That  before  a  party  can  be 
said  to  come  to  settle  in  a  tenement,  there  must  be  something  like 
a  taking  of  it  as  a  tenant.  —  Order  of  Sessions  confirmed.    ^ 

182.  Rex  V.  Minster  (a),  M.  T.  55  G.  3.  3  M.Sf  S.  276.— Removal 
from  B:  to  M.  Order  confirmed,  subject,  &c.  The  pauper 
being  settled  at  M.,  and  a  married  man,  was  hired  as  a  bailiflP  by 
one  P.,  who  had  a  farm  at  Bishopsboume,  and  resided  the  greater 
part  of  the  year  about  three  miles  distant.  The  terms  of 
the  agreement  made  between  the  pauper  and  his  master  were 
as  follows:  the  pauper  was  to  have  10^.  per  week  for  wages; 

(a)  And  Me  Rex  p.  Sutton  Sc  Edmunds,  afi^,pl.  158. ;  Rex  v.  BardwcU,  aiUr, 
pi.  160. 
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was  to  be  allowed  Inr  his  master  pork  at  5s.  />er  score,  and  grist  be  was  to  have 
St  4«.  per  bushely  for  the  use  of  his  family,  these  prices  being  weekly  wages, 
lower  than  the  general  prices.     His  master  was  to  find  him  a  *^"»n<*Ws 
house,  and  was  either  to   furnish  hira  with  two  cows,  or  the  himahoui 
pauper  was  to  be  at  liberty  to  hire  two,  and  feed  them  on  his  and  either  to 
master's  farm.     The  pauper  went  into  the  service  of  P.  under  the  furnish  him 
said  agreement  at  Michaelmas  1808,  and  continued  until  Michael'  ^^  ^o  cows, 
mas  1811,  and  he  and  his  family  lived  in  the  house  of  his  master  <>r^ep«>P«r 
at  Bishapsboume^  and  occupied  the  kitchen  and  two  rooms  up  JJjJ^  ^f^  ^^ 
stairki,  and  his  wife  took  care  of  the  house.    The  pauper  hired  two  two,  and  feed 
cows,  which  fed  during  the  summer  in  the  pastures  of  his  master,  them  on  the 
and  in  the  winter  in  his  master's  straw-yard,  with  straw  that  was  f*""*  *nd  he 
grown   upon  his  master's  lands.     The  Sessions  found  that  the  ^^^  ^^^ 
rooms  occupied  by  the  pauper  and  his  family,  in  the  house  of  his  J^^il^nr'a^ 
master,  were  not  of  the  yearly  value  of  10/.,  but  that  the  pasturage  Ured  with  his 
and  keep  of  the  cows,  upon  the  lands  of  his  master,  were  above  family  in  his 
that  yearly  value.     The  cases  of  Rex  v.  Melkridge  (a),  and  Rex  v.  master's  house, 
Tolpuddie  (^),  were  cited.  —  Lord  Ellenborough  C.  J.     Here  ?^^P^*°^*® 

the  pauper  bad  a  profit  issuing  out  of  land  to  be  taken  in  loco     *  ^t'^.^j  ^^ 

.!_•»_  1-       i_  ».    1       1   1        1  1  rooms,  and 

cer/o,  wliicn  has  been  adjudged  by  the  cases  to  be  a  tenement*  hired  two  cows. 

The  distinction  between  the  occupation  of  a  servant  in  the  house  which  fed  dur- 

of  his  master,  and  this,  has  been  adverted  to,  and  the  argument,  ingthe  summer 

as  it  seems  to  me,  has  been  properly  answered,  that  the  apart-  **"  *?®  pastures 

^..^1  ^  1  i/»^i  •  of  his  master: 

roents  of  the  servants  are  only  as  an  appendage  or  the  service ;  jj^jj  ^^^ . 

they  are  allotted  to  him  for  the  more  convenient  performance  of  the  freding  dT 
the  service,  which  is  the  principal  thing.     Here  it  is  stated  that  the  cows,  which 
the  pauper  hired  two  cowp,  and  that  they  were  kept  on  the  land  ^^  "bove  tlw 
of  the  master  during  the  summer  months ;  and  it  docs  not  appear  ?^^^^""  ^ 
that  this  was  connected  with  the  service,  or  that  it  was  necessary  acouired^"**" 
for  the  convenient  performance  of  it,  tliat  he  should  have  the  two  secernent, 
cows.     In  this  respect,  therefore,  this  case  may  be  distinguished  (a)p^ypi.so5. 
from  that  of  servants  having  apartments  in  the  houses  of  their  rjw-^  pLiss. 
master  for  the  better  discharge  of  their  duties  to  their  masters.  ' 

The  case  now  before  the  Court  falls  within  those  which  have  been 
decided,  particularly  the  case  of  Rex  v.  Melkridge^  the  only  dif- 
ference being,  that  there  he  was  the  servant  of  many  persons, 
here  he  i&  the  servant  of  only  one  ;  still  tlie  compensation  for  the 
tenement  in  both  is  the  same,  namely,  the  service  of  the  pauper ; 
which  the  Court  held  to  be  equivalent  to  his  paying  rent.  The 
other  cases  of  Rex  v.  Tolpuddie^  and  Rex  v.  PiddletretUhide  (c)  are  (c)iffi/f,pl.lS7. 
decisive  that  this  interest  was  a  tenement.  —  Le  Blanc  J.  If 
this  case  depended  upon  any  consideration  involving  the  value  of 
the  apartments  or  lodging  which  the  pauper  occupied  in  the  house 
of  the  master,  I  should  not  think  the  case  of  Rex  v.  Melkridge  an 
authority  that  called  upon  us  to  decide  in  favour  of  the  settle*^ 
ment.  But  it  is  stated,  that  the  yearly  value  of  the  pasturage^ 
independently  of  the  house  in  which  the  pauper  resided,  was  up- 
wards of  \0L  That  being  so,  the  cases  which  have  been 
determined  have  held,  that  whether  the  pauper  pay  in  service  or 
in  money,  it  shall  be  a  coming  to  settle  on  a  tenement.  In  this 
case,  if  the  pauper's  occupation  of  the  tenement,  was  necessarily 
connected  with  the  service  of  his  master,  as  in  the  case  of  occur 
pying  apartments  in  the  house  of  the  master,  I  should  have  no 
hesitation  in  saying  that  that  would  not  have  conferred  a  settlement,, 
although  of  a  greater  yearly  value  than  10/.,  because  die  occupation 
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would  have  been  necessary  for  the  performance  of  the  service, 
for  which  the  master  might  allot  what  apartments  he  pleased.  In 
like  manner,  if  the  master  had  allotted  to  the  pauper  so  much 
milk  a  day,  I  should  have  thought  the  pauper  would  not  have- 
gained  a  settlement.  But  in  the  present  case  the  pauper  has  a 
distinct  interest  in  the  pasturage  of  the  two  cows,  unconnected 
with  his  service  to  the  master*s  dairy ;  and  this  liberty  of  taking 
the  profits  out  of  land  is  found  to  be  of  a  greater  value  than  10/. 
I  do  not  know,  therefore,  how  to  distinguish  this  case  from  the 
cases  already  decided.  -^  Bayley  J.  We  have  a  clear  and  par- 
ticular distinction  enabling  us  to  decide  this  case.  Here  some- 
thing is  given  to  the  servant  unconnected  with  tl^e  service.  It  is 
the  same  thing  as  if  the  servant  had  stipulated  that  as  he  had  a 
family,  he  must  have  certain  land  for  his  own  occupation,  and  that 
the  master  should  allow  him  to  become  a  distinct  occupier  of 
land  to  the  value  of  10/.  a  year.  If  that  had  been  so,  there  are 
Dot  wanting  cases  to  show  that  it  is  not  necessary  that  a  rent 
should  be  paid  in  money,  or  indeed  that  there  should  be  any  rent 
at  all,  in  order  to  constitute  him  the  occupier  of  a  tenement,  but 
a  service  is  quite  sufficient.  The  case  of  the  herdsman  is  full  to 
that  point.  If  that  be  so,  what  is  the  present  case  but  that  of  a 
servant  who  stipulates  for  a  profit  out  of  land  of  more  than  the 
yearly  value  of  IO/.9  for  which  he  is  to  pay  in  service.  —  Order 
quashed. 
VThnt  a  penon  183.  Rex  v.  Botvness  (a),  T.  T.  55  G.  3.  4  M.  Sf  S.  210 — Removal 
nmted  and  re-  from  B.  to  K. — Order  quashed,  subject,  &c.  The  pauper  being 
"^^**  3r  i!*****  settled  at  K.  in  1814.  rented  a  dwelling-house  in  B.,  of  the  annual 
vw^imdin^  value  of  4/.,  and  resided  upon  it  during  that  year.  On  the  12th  of 
Mune  year  August  in  the  same  year  he  bought,  at  a  public  auction,  four  lots 

bought  ai  a  of  oats,  growing  in  the  same  field  at  Burgh,  for  the  sum  and  of  the 
public  auction,  value  of  12/.  14^.  The  oats  were  of  different  kinds  that  ripened  at 
on  12th  Augutty  different  periods.  He  began  to  reap  them  on  the  14th  of  Seplem* 
oato  mwhiff  in  ^^^  ^"^  continued  reaping  them  as  they  ripened,  and  carted  them 
one^kT^  away  at  intervals  between  the  14th  of  September  and  the  3d  of 
I2i.  14«.,  which  November  in  the  same  year,  on  which  day  he  carried  off  the  last 
oats  were  of  load. — LoRD  Ellenborougu  C.  J.  We  need  not  trouble  the 
^erentluiids  other  side.  I  own  it  appears  to  me  that  it  has  been  uniformly 
differrot'pe- **  adopted  as  the  rule  for  construing  the  statute  of  Car.  2.,  as  much 
riods,  and  be  as  if  the  word  itself  had  been  inserted  in  the  statute,  that  the 
b^an  toreap  coming  to  settle  in  means  by  renting  or  holding  in  the  character  of 
them  on  14th  tenant.  It  is  true  this  word  renting  is  not  in  the  statute,  but  what 
%irm&er,  and  ig  found  in  the  subsequent  stat.  9&10fr.3.  c.ll.,  shows  pretty  well 
S^^^'Se^  how  the  statute  of  Car.  2.  was  understood.  For  the  subsequent 
fi]^ned,  and^  Statute  enacts,  that  no  person  who  shall  come  into  a  parish  by  cer- 
carted  them  tificate  shall  gain  a  settlement  therein,  unless  he  shall  take  a  lease 
away  at  inter-  of  a  tenement  of  the  value  of  10/.,  &c.  Therefore,  certainly  this 
Si*i^Sr*^  enactment  was  framed  upon  an  understanding  that  the  coming  to 
tember  ai^^  settle,  in  the  statute  of  Car,  2.,  meant  a  taking  under  a  letting  or 
November,  on  renting.  Upon  a  subject  like  this,  one  is  afraid  to  enlarge,  lest 
which  day  he  what  may  be  said  should  lay  the  foundation  of  future  discussions, 
carted  off  the  What  has  been  said  already  upon  the  subject,  has,  according  to  my 
^^?^J-?^^^*  understanding  of  it,  reached  the  extreme  limits  of  common  sense. 
^Nel^  acquire  ^^.*®»^^®^®^'^'^c>  sufficient  to  say  upon  the  present  occasion,  that 
a  settlement.       ^'^  ^^  *  purchase  and  not  a  renting,  or  in  any  way  a  holding  as 

(a)  See  Rex  u  St.  John,  in  Glastonbury,  pott,  pi.  188. 
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tenant,  and  upon  that  construction  this  person  did  not  gain  a  set- 
tienaent.  I  feel  no  inclination  to  extend  the  decisions  upon  this 
sabject ;  indeed  I  hardly  go  with  them  to  the  extent  that  they, 
have  gone  already,  and  think  it  much  better  in  this  case  to  abide 
by  the  statute. — Le  Blanc  J.  There  is  one  objection  to  which 
no  answer  has  been  given.  It  is  admitted  that  the  party  must  liave 
come  to  settle  in  a  tenement;  that  is,  must  have  resided  in 
the  parish,  while  he  held  a  tenement  of  the  value  of  10/.  for  40 
days.  Now,  in  this  instance,  allowing  all  that  has  been  stated  as 
the  law  to  be  correct,  and  the  authorities  to  apply,  and  granting 
that  this  was  a  tenement,  how  can  we  say  that  this  person  has 
resided  40  days  in  the  parish,  while  he  held  a  tenement  of  tlie 
value  required?  He  rented  the  dwelling-house  of  the  annual 
value  of  4/.  for  the  whole  year,  and  he  bought  a  crop  of  oats  by 
auction  on  tlie  12th  o£  August,  which  he  began  to  cut  on  the  14th 
of  Sefiem&er^  and  it  does  not  appear  but  that  he  carried  the  greater- 
part  JO  value  of  the  crop  before  the  expiration  of  40  days  from  the 
time  of  iiis  first  purchasing  it ;  and  if  that  were  so,  his  interest 
would  have  ceased /?ro  tanto  within  the  40  days,  and  he  would  not 
have  held  a  tenement  for  that  time  of  the  annual  value  of  10/. 
Therefore,  on  the  ground  that  it  does  not  appear  that  there  has 
been  a  holding  for  40  days  of  a  tenement  of  the  value  of  10/.  a 
year,  I  think  that  the  order  of  Sessions  cannot  be  supported.  — 
Bayley  J.  It  must  appear  that  the  party  had  an  interest  in  land 
of  tlie  annual  value  of  10/.  for  40  days,  but  here  his  interest 
diminished  in  value  de  die  in  diem,  as  he  cleared  the  land,  and  it  is 
consistent  with  this  statement,  that  before  40  days  from  the  12th  of 
August  he  had  cleared  so  much  as  would  reduce  the  tenement  below 
tiie  yearly  value  of  10/.  —  Order  of  Sessions  quashed. 

184.  Rex  v.  AJUon-under-Li/net  M,  T.  56  G.  3.  4  A/.  «JJ*  S.  357. —   Where  paupMer'* 
Removal  from  S,Xo  A. — Order  confirmed,  subject,  &c.    In  1803   hustMuid,  being 
S.  JVf.  being  settled  at  A.t  and  married  to  the  pauper,  enlisted  into  *  '**'^**''\^^ 
the  kind's  service,  and  in  1809  deserted  from  it,  leaving  his  wife  J^f^^  j^^e 
sod  children  in  5.     Afterwards  the  pauper  took  a  house  in  S.  at  parish  of  S., 
5/.  a  year  rent,  and  resided  in  it  with  her  children  to  the  time  of  and  the  wife* 
her  removal,  which  was  a  period  of  several  years.     During  the  time  during  his  ah- 
of  her  residence  in  this  house  she  took  another  house  at  51.  5s,  a  wnce,  took  a 
year  rent,  and  put  some  of  her  husband's  furniture  into  it,  intending  ^'g"'^  **g^i|I,<l 
at  the  time  to  remove  from  the  house  where  she  was  then  living,  ^^^  ^^  it  with 
but  she  never  did  remove,  but  underlet  it  to  another  person.     The  her  family,  and 
landlord  considered  the  pauper  as  liable  for  the  rent,  and  at  the  also  took  an- 
expiration  of  the  first  quarter  called  upon  her  for  payment  of  it.  other  house  at 
During  this  quarter  her  husband  came  to  see  her,  and  remained  f^d^put^*"' 


some 


for  seven  weeks  of  it  concealed  in  the  house  in  which  she  resided,  of  her  husband's 

The  houses  were  taken  without  the  privity  of  the  husband,  but  the  furniture  in  it, 

fact  of  their  having  been  taken  was  communicated  to  him  at  the  intending  to 

time  of  this  visit.     The  landlord  never  considered  her  husband  as  remove  thiAer, 

his  tenant,  nor  ever  knew  of  his  existence.     The  question  was,  J|^^^f 

Whether  the  pauper's  husband  gained  a  settlement  in  S?  — -  Lord  underlet  it: 

Ellknbobougu  C.  J.     This  is  a  new  head  of  settlement  laiitando  ;  and  during  the 

but  it  appears  to  me  that  it  would  be  a  gross  perversion  of  terms  to  time  she  held 

lay  that  this  pauper  came  to  settle  in  a  house,  when  he  only  came  both,  her  hus. 

to  it  for  the  purpose  of  concealing  himself  from  the  search  of  those  ^j^^^a 

who  had  a  right  to  his  service,  and  when  the  most  that  can  be  said  remained  seven 

of  his  residence  is,  that  the  wife  does  not  turn  him  out.    But  the  weeks  concealed 
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in  the  honse  wife  was  the  ostensible  party  ;  she  it  is  that  makes  the  contract  in 
where  she  lived,  her  own  name,  and  nothing  is  ever  done  on  the  husband's  part  to 
mod  was  mide  ratify  it  in  any  way.  His  coming  into  the  parish,  therefore,  was 
to'ha**n^  ^'**'  nothing  better  than  the  mere  intrusion  of  a  fugitive  who  is  lurking 
taken the^wo:  in  hiding-places,  and  was  not,  in  any  sense,  a  coming  to  settle; 
Held,  that  the  that  is,  not  a  coming  into  the  parish  animo  residendi, — Le  Bl  a  no  J. 
huaband  did  not  What  the  stafutc  requires  is  a  coming  to  settle  in  a  tenement ;  the 
gain  a  settle-  construction  of  which  has  been  that  a  person  who  comes  into  a 
n^rt  by  this       parish  to  reside  in  a  tenement  must  have  some  kind  of  interest  in 

It.     But  in  this  case  the  husband  had  not  any  interest ;  for  he  nei- 
ther took  the  tenement  himself  or  by  his  agent,  but  the  wife  took 
it  for  herself  in  the  absence  of  her  husband,  and  without  his  privity 
or  even  his  knowledge.     Afterwards  the  husband  comes  home  to 
his  wife,  not  knowing  that  she  has  entered  into  any  contract,  and 
resides  with  her  for  a  time,  during  which  it  is  communicated  to 
him  that  she  had  made  the  contract.     This  is  the  whole  of  the  case, 
and  it  does  not  appear  to  me  to  follow  that  the  husband  must  be 
considered  as  having  come  to  settle  in  this  tenement,  because  he 
may  be  liable  in  respect  of  his  wife's  occupation.     The  contract  of 
the  wife  was  fraudulent,  for  the  landlord  was  never  made  acquainted 
that  she  had  a  husband,  and  never  knew  or  adopted  him  as  tenant ; 
he  might  have  declined  the  contract  altogether,  or  put  an  end  to  it, 
had  he  been  informed  that  she  was  a  married  woman.     It  seems  to 
me  that  under  those  circumstances  there  was  nothing  to  prevent 
the  parish  officers  from  removing  him. — Bayley  J.     I  am  en- 
tirely of  the  same  opinion.     It  was    never  the  intention  of  the 
landlord  to  let  the  tenement  to  the  husband. — Order  of  Sessions 
confirmed. 
Where  pauper,         185.  Rex  v.  Kelstem,  E.  T.  56  G.  S.  5  M.  <^  S.  136.— Removal 
^aiT^medto    ^^^^   '^*  '°  AT. —  Order  confirmed,  subject,  &c.     The   pauper 
awfe  sfS- a      ^^^^g  settled  at  K,,  and  being  a  married  man,  agreed  with  one  5. 
year  aa  a  la-        ^^  -^^  ^^  serve  him  for  a  year.     By  the  agreement,  the  pauper  was 
bourer,  and  was  to  have  20/.  a  year  for  wages,  a  house  and  garden,  a  piece  of  land 
to  hare  90L  a      for  planting  potatoes,  the  milk  of  a  cow,  which  was  to  run  on  a 
3^' *^J"^       field  near  the  house,  and  also  the  privilege  of  feeding  a  pig  on  the 

piece oTliuid  ^^^  ^^^^'  '^^^  ^^^  ^^  '®  ^  ^''^  ^°^»  ^"^  ^^  ^^"^  ®°  different 
for  potatoes,  the  pa^ts  of  the  farm,  but  was  milked  by  the  pauper.  S's  house  was 
milk  of  a  cow,  about  100  yards  distant  from  the  house  in  which  the  pauper 
aQdfMingofa  lived,  and  a  turnpike  road  ran  between  them.  The  pauper  and 
pig,  which  were  his  family  had  the  house  to  themselves ;  no  other  person  occupied 

neighboi^ng  ^^y  P*^*"^  ^f  ^' »  ^"^  '^'  ^®P^  nothing  in  it.  The  pauper  lived  in 
field;  andunder  ^^^  house  in  A.  a  year  and  a  half.  If  he  had  not  had  the  house, 
this  agreement  he  would  have  had  more  wages,  and  a  house  was  necessary  for  the 
?^P*"P"  performance  of  his  service.     The  annual  value  of  the  pasturage 

S^Mcl^ve*^  for  the  cow,  of  the  grazing  of  the  pig,  of  the  house  and  garden, 
occupation^  ^°^  °^  ^^®  piece  of  potatoe  ground,  together,  exceeded  10/. ; 
thehousefor  without  the  house  the  annual  value  was  under  10/.  —  Lord 
himself  and  fiu  Ellenborough  C.  J.  I  own  I  have  no  doubt  in  this  case,  that 
iH?^' *^'*°"'*  the  only  occupation  of  this  house  was  the  occupation  of  the 
yS2^*tL?^  niaster  and  nbt  of  the  servant,  whom  the  master  placed  there  for 
house  of  S.,  and  ^^^  mutual  convenience  of  both  parties.  The  master's  house  was 
being  necessary  ahout  a  hundred  yards  distant  from  it,  and  the  servant  had  it 
for  the  perform-  thrown  into  the  bargain  in  cumulation  of  wages.  This  may  be 
ance  ofhh^^  compared  to  rooms  Jlotted  to  a  coachman  over  the  stables  of  his 
▼ice,  and  If  he     master,  or  to  an  outhouse,  where,  being  a  family  man,  it  is  more 
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coDYenient    tliat    he  should    be   out  of  the  house ;    but   that  had  not  hid  it 
is  nothing  more  than  the  occupation  of  the  master.    So  here  I  he  would  have 
cannot  see  that  the  occupation  goes  further.     In  Rex  v.  Melk*  >uul  more 
ridge  (a),  the  question  did  not  turn  upon  whether  it  was  an  occu-  ^*e^':  Held, 
pation  by  the  herdsman  or  the  commoners  who  employed  him,  for  **>»*  ^.»' •»^"»  not 
It  did  not  appear  that  the  commoners  ever  had  an  occupation  in  I^ronatene- 
any  way,  but  the  herdsman  had  it  exclusiyely.     At  present,  it  ment  to  confer 
seems  to  nse  to  be  incontestably  plain,  that  this  was  nothing  more  « settlement. 
than  the  occupation  of  the  master,  by  the  servant.    Therefore  the  («)'^«'*»pUao5. 
house  cannot  go  to  form  a  part  of  the  tenement  so  as  to  make  up 
the  value  of  10/.  a  year.  —  Bayley  J.     I  take  the  distinction  as   (^^^„|^  pl.i82. 
laid  down  in  Rex  v.  Minster  (6),  to  be  this,  that  if  the  occupation  >   •      • 

be  anconnected  with  the  service,  it  will  confer  a  settlement ;  but 
if  it  be  necessarily  connected  with  the  service,  as  if  it  be  necessary 
for  the  due  performance  of  the  service,  it  shall  not  confer  a  settle- 
ment. Now  from  this  case  I  collect  tlmt  the  occupation  of  the 
hoitse  was  necessary  for  the  performance  of  the  service  ;  therefore 
it  must  be  taken  as  the  occupation  of  the  master,  and  not  of  the 
servant. —  Abbott  J.  I  think  it  is  clear  that  the  pauper  did  not 
come  to  settle  upon  a  tenement  of  10^.  a  year.  And  I  am  glad 
that  the  Court  is  not  compelled  to  decide  that  it  did,  because  such 
a  decision  would  tend  much  to  deprive  a  very  meritorious  class  of 
persons,  namely,  servants  in  husbandry,  of  many  comforts  which 
accrue  to  them  from  this  species  of  agreement.  A  cottage  may 
of  itself  be  not  worth  10/.  a  year,  but  if  it  is  to  be  combined  with 
other  privileges,  such  as  are  given  to  the  pauper  by  this  contract, 
in  order  to  bring  the  value  to  that  amount,  and  thereby  confer  a 
settlement,  I  am  afraid  that  farmers  will  henceforth  be  unwilling 
to  grant  these  additional  advantages  to  servants  in  husbandry,  lest 
they  should  brjng  so  many  additional  burthens  upon  the  parish. 
I  am  very  glad,  therefore,  to  find  that  the  Court  is  not  under  the 
necessity  of  holding  this  to  be  a  settlement,  for  no  probable 
addition  of  wages  would  afford  an  adequate  compensation  in  point 
of  comfort  for  the  loss  of  these  advantages.  —  Order  confirmed. 

186.  Rex  V.  Brighton,   H.T.   58  G.  S.   I  B.Sf  A.270.— Re-   A 8oldier,whiUt 
inovid  from  G.  to  B*  —  Order  confirmed,  subject,  &c.     The  pau-  Ws  regiment  lay 
per  had  been  seijeant  in  a  regiment,  which  lay  in  barracks  at  i?.,  '"  ^^IT^'^kj^ 
and  performed  all  the  duties,  and  received  all  the  advantages  in-  ^^^  for  Mm- 
ddent  to  his  situation  as  Serjeant,  and  during  that  time  had  taken  self  and  fiimilj, 
a  tenement  there  of  the  value  of  10/.  a  year,  or  more,  in  which  he  of  the  yearly 
had  resided  with  his  family  for  more  than  40  days.  —  Lord  El-  value  of  lo^.; 
LBVBOROtrGH  C.J.     In  this  case,  it  seems  to  me,  that  the  Sessions  JJJ™} 
have  drawn  the  right  conclusion.     It  is  contended  that  the  party  ^^^^  ^  ^_. 
here  had  no  intention  of  coming  to  settle  at  B. ;  that  is  not  cor-   Held,  that  this 
rect ;  certainly  he  had  the  intention  of  settling  there,  subject,  how-  was  coming  to 
ever,  to  the  power  of  those  who  directed  his  movement.   The  case  settle »«  *  ^ne- 
states,  that  he  himself  took  the  tenement  as  a  lodging  for  ^^'^^elf  ™®^^J^^^ 
and  his  family.    Now<fiuppose  an  action  then  to  have  been  brought  edawtt^i^t. 
against  him  for  the  non-payment  of  rent,  he  clearly  could  not  have 
set  up  as  a  defence,  that  he  was  not  the  tenant  of  the  premises ; 
then  if  he,  as  a  tenant,  occupied  this  house  of  the  yearly  value  of 
10/.  and  upwards,  he  was,  during  his  occupation,  irreraoveable, 
and  that  bavins  continued  for  40  days,  he  has  gained  a  settlement. 
But  it  is  said  that  the  mutiny  act  prevents  a  soldier  from  gaining  a 
settlement;  that  act,  however,  contains  no  such  express  pro- 
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vision ;  the  clause  enabling  every  soldier  to  be  examined  as  to  his 
settlement,  does  not  disqualify  him  from  gaining  a  new  one.     The 
case  of  hiring  and  service  is  quite  distinguishable  from  this ;  that 
proceeds  on  the  ground  of  a  person's  not  being  permitted  to  con- 
tract two  relations  inconsistent  with  each  other.     In  order  to  gain 
a  settlement  by  hiring  and  service,  he  must  engage  to  serve  at  all 
events  for  a  year ;  now  a  soldier  has  not  the  capacity  to  render 
such  service ;   for  an  order  from  the  war  office  may  at  any  time 
intervene,  and  take  him  from  his  master's  control.     The  case  of 
taking  a  tenement  is  quite  different ;  he  does  not  there  engage  to 
reside  in  it  for  any  definite  period,  and,  if  he  does  actually  reside 
for  40  days,  it  i^  sufficient.     If  not,  it  would  equally  follow,  that 
supposing  an  estate  to  have  devolved  upon  him  by  an  act  of  law, 
or  that  he  had  made  a  purchase  to  the  amount  of  30/.,  still  no 
settlement  would   be  gained  by  him.  —  Order  of  Sessions  con- 
firmed. 
A  pauper,  em-        187.  Rex  v.  Cheshunt  (a),  E.  T.   58  G.  3.     \  B,  8f  A.  473.  — 
ployed  as  a         Removal  from  W.  to  C.  —  Order  confirmed,  subject,  &c.     The 
l^ourer  by  the    pauper  was  a  labourer  in  the  employment  of  the  Board  of  Ord^ 
B^rd  of  Ord-    ^ance,  at  W,     After  residing  upwards  of  two  years  in  a  house  in 
previously  o^     ^^^  parish  at  an  annual  rent  of  7/.,  it  was  purchased  by  the  Board, 
cupied  a  house    and  a  part  of  the  premises  having  been  taken  from  it,  he  con- 
at  an  annual       tinned  to  live  in  it  at  a  weekly  rent  of  2^.,  which  was  deducted 
rent  of  7/.,  from  his  wages.    The  Board  of  Ordnance  had  several  other  houses 

purchoM"?*^**  in  ^.for  labourers,  who  paid  weekly  rents  for  them,  but  inhabited 
the  Board  still  ^^®™  80  long  only  as  they  continued  in  the  employment  of  the 
continued  to  Board.  Wiien  the  pauper  was  dismissed  from  the  employment, 
reside  in  part  of  he  was  required  to  give  up  the  key  of  the  house,  which  he  at  6rst 
the  premises,  at  refused  to  do,  but  after  a  short  time  gave  it  to  the  person  ap- 
a^kly  rent  pointed  to  succeed  him  in  the  house  by  the  superintendant. 
was  deducted  Inuring  the  time  he  so  held  this  house  at  2^.  a  week,  he  also  occu- 
out  of  his  wa-  pi^d,  for  a  space  of  time  exceeding  40  days,  a  shop  in  the  same 
ges,  and  during  parish,  the  shop  and  the  house  together  being  of  the  annual  value 
such  lastoccu-  of  10/.  The  Court  of  Quarter  Sessions  were  of  opinion  that  the 
pation  he  also  occupation  of  the  house  under  the  above  circumstances  did  not 
fthe  shoo*  'd  ^P^***^^  *"  ^'^  ^^  confer  a  settlement  within  the  meaning  of  the 
house  together  I^  &  H  Car,  2.  c.  12. —  Lord  Ellenborough  C.  J.  In  this  case 
being  of  the  an-  't  seems  to  me  that  the  party  occupied  this  house  as  a  servant 
Dual  value  of  Only,  and  not  in  the  character  of  a  tenant.  It  is  like  the  case  of  a 
10?.),  and  upon  coachman,  who  frequently  occupies  a  room  over  the  stables  ;  but 
fromhis'  ®"^^   occupation  is  not  within   the  meaning  of   13  &  14  Car.2, 

ploymem  he  '^^^  pauper  here  was  divested  of  the  tenement  as  soon  as  his 
gaveuppos-  service  terminated.  He  quitted  the  possession  reluctantly,  and 
aessionofthe  was  succeeded  by  the  person  who  succeeded  him  in  his  employ- 
*^^*»  f®-  ment  under  the  Board  of  Ordnance.  All  this  clearly  shows  that 
Uwt^  w*^^'  he  was  only  entitled  to  hold  it  during  and  for  the  more  convenient 
occupation  of  performance  of  his  service.  If  the  Court  should  hold,  in  this  and 
the  house' was  similar  cases,  that  the  legal  relation  of  landlord  and  tenant  sub- 
not  as  tenant,  sisted,  it  would  become  necessary  to  turn  such  persons  out  of  pos- 
but  as  servant,  session  by  the  regular  proceedings  in  ejectment,  and  every  gentle- 
■j"^^^®  *®*"  man  having  20  or  30  cottages  in  which  his  labourers  resided,  would 
thereby  sained     ^^  compelled,  on  any  change  of  their  service,  to  have  recourse  to 

such  means.  This  would  be  productive  of  the  most  serious  incon- 
venience. Upon  the  whole  view  of  this  case,  1  think  it  plainly 
appears,  that  the  relation  of  landlord  and  tenant  never  did  subsist 

{a)  And  see  Rex  r.  Lakenheath,  an/r,  pi.  157. 
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here,  and  unless  that  were  so,  this  was  not  an  occupation  within 

IS  &  14  Car,2.f  and   no  settlement  could  be  gained  by  it. — 

Bayley  J.   I  am  of  the  same   opinion.     The  case  of    Rex  v, 

Minster  (a) f  only  decided  that  the   occupation  of  a  tenement   (a)^nte,pl.l8S. 

which  was  wholly  unconnected  with  the  service  would  confer  a 

settlement,  but  that  the  occupation  of  one  connected  with  the 

service  would  not.     In  this  case  the  tenement  is  connected  with 

the  pauper*8  service  under  the  Board  of  Ordnance.  —  Abbott  J. 

If  the  case  had  stated,  instead  of  using  the  words  weekly  rent,  that 

the  pauper  lived  in  the  house,  and  received  18^.,  and  not  20s.  per 

week  wages,  there  would  have  been  no  doubt.     And  I  consider 

that  in  substance  it  is  so  stated.     Here  the  relation  which  existed 

was  only  that  of  master  and  servant,  and  not  that  of  landlord  and 

tenant.  —  Holroyd  J.  concurred.  —  Order  of  Sessions  confirmed. 

188.  Rex  v.  St.  John  in  Glastonbury,  E.  T.  53  G.S.lB.S^A.^  pauper, by 
4^J.— Removal  from  St.  John  in  Glastonbury  to  S.  P.  —  Order  occupying  a 
quashed,  subject,  &c.     The  pauper  being  legally  settled  in  S.  P.,  o'^itr^d 
in  1811,  went  to  live  in  St.   </.,  and  there  occupied    for  more  also  other  lands 
than  40  days  a  house  and  two  pieces  of  potatoe  ground  oC  the  as  tenant,  the 
yearly  value  together  of  9/.  10^.     In  addition  to  the  property  so  vbole  being  of 
rented,  he  at  the  same  time  occupied  a  piece  of  freehold  land  of  ^^  aggregate 
his  own,  legally  conveyed  to  him,  which  he  had  purchased  for  10/.   J^       [^°''*k 
and  built  upon,  of  the  yearly  value  of  1/.  10*.;  but  before  the  gain  a  settle^  ^ 
order  of  removal  was  made,  he  sold  and  gave  it  up.     The  house  ment,  it  being 
and  potatoe  ground  rented  by  the  pauper   not  being  alone   of  necessary  under 
sufficient  value  to  confer  a  settlement,  the  question  submitted  to  the  is  &  14 
the  Court  of  King's  Bench  is.  Whether  the  Sessions  were  right  in  ^.'h'^^^ii 
determining  that  the  yearly  value  of  the  freehold  land,  being  the  ^^^^  ^  ^^^^^ 
property  of  the  pauper,  might  be  added  to  the  yearly  value  of  on  all  the  pro- 
that  which  he  so  rented,  so  as  to  settle  the  pauper  and  his  family  pertyinthecha^ 
in    the  parish    of    St.  J.,  where  they  had   become    chargeable  »cter  of  tenant. 
before  their  removal  ?  —  Lord  Ellenborouoh  C.  J.     The  argu- 
ment in  this  case  has  brought  back  to  my  mind  the  decision  in 
Rex  y.  B&mness.  (b)     I  think  that   the  coming  to  settle  in   the   (6)^fi^pl.l8S. 
IS  &  \\Car.2.  must  mean  a  coming  to  settle  as  tenant;  the  act 
having  said,  that  persons  who  shall  come  to  settle  on  a  tenement 
of  the  value  of  10/.  shall  not  be  removeable,  must  be  construed  to 
impfy  that  they  shall  be  removeable  if  the  tenement  be  of  less 
value.     Now  it  is  clear,  that  at  that  time  a  man  was  not  remove* 
able  who  resided  on  a  tenement  of  less  value  than  10/.,  if  that 
tenement  were  his  own  property ;  the  legislature,  therefore,  could 
not  have  contemplated  a  residence  on  a  man's   own   property, 
when  they  used  the  words,  coming  to  settle  on  a  tenement.    What 
is  reported  to  have  fallen  from  me  in  Rex  v.  Boxvness,  was  certainly 
not  to  be  considered  as  an  obiter  dictum^  but  as  confirmed  by  the 
authority  of  Lord  Kenyon   and  Mr.  J.  Lawrence  in   the  cases    ' 
cited.  —  Bayley  J.     I  am  of  the  same  opinion.     It  appears  from 
13&  14  Car.  2.,  that  the  party  may  be  removed,  if  he  comes  to 
settle  on  a  tenement  of  less  than  10/.  yearly  value;  but  that  if  it   . 
be  of  that  yearly  value  he  cannot.     Then  the  legislature  must  by 
the  word  tenement  have  contemplated  a  description  of  property, 
from  which,  if  of  less  than  10/.  yearly  value,  a  party  could  be 
removed ;  now  if  the  property  were  his  own,  he  could  not  be 
removed  from  it,  however  small  its  value ;  and  therefore  it  seems 
to  me,  that  this  is  not  a  tenement  within  the  meaning  of   IS  & 
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14  Car.  2.    This  is  strongly  illustrated  by  the  9&IQ  W.S.c.ll. 
One  of  the  means  given  by  that  act,  by  which  a  certificate  may 
be  put  an  end  to,  is  by  taking  a  lease  of  a  tenement  of  the  value 
of  10/.;  from  which  it  may  fairly  be  inferred,  that  the  legiskture 
thought  the  13  &  14  Car.  2.  c.  12.  applied  to  leaseholders  and  not 
to  freeholders.     I  am  therefore  of  opinion,  that  in  this  case  the 
two  tenements  cannot  unite  so  as  to  give  the  pauper  a  legal  settle- 
ment in  the  parish  of  iS^  J. —  Abbott  J.     My  first  opinion 
was,  that  the  estate,  which  the  pauper  occupied  as  his  own,  and 
that  which  he  occupied  as  tenant,  would  have  united  so  as  to 
confer  a  settlement,  if  they  were  jointly  of  the  annual  value  of  10/. 
But  the  argument  has  satisfied  me  that  they  cannot ;  and  that  the 
coming  to  settle,  as  used  in  the  statute,  means  the  coming  to 
settle  m  the  character  of  a  tenant.  —  Holroyd  J.    I  own  that 
upon  this  case  I  have  entertained  considerable  doubts,  which  are 
not  entirely  removed.     The  statute  says,  tliat  no  person  coming  to 
settle  on  a  tenement  of  the  value  of  10/.  shall  be  removeable. 
That  is  certainly  sayine,  by  implication,  that  he  may  be  removed 
iC  ihfi  tenement  be  of  less  value.     Now  a  person  cannot  be  re- 
moved from  his  own  property,  of  whatever  value  it  may  be ;  and 
therefore  it  should  seem  that  the    statute  does  not  apply  to  a 
man's  own  property.     But  my  doubt  arises  from  this,  1  consider 
that   the  statute  meant  to  enact,    that  when  a  man  resided  40 
days  on  property  where  he  was  entitled  to  reside,  he  should  gain 
a  settlement.     Now  here  the  party  did  reside  40  days,  and  was 
ijrremoveable  all  that  time.     I  am,  therefore,  rather  inclined  to 
think,  that  by  so  doing  he  did  gain  a  settlement.  —  Order  of  Ses- 
sions quashed. 
TTie  sUUitMof        189-  R^^  V,  Croft,  M.  T.  60  G.  3.  &  1  G.  4.  5  B.  S^  A.  171.  — 
8&9W.S.         Removal  from  C.  to  «S.  5. —  Order  quashed,  subject,  &c.      The 
e.n.,  andl3&  pauper  was  bom  in   the  appellants'  parish,  but  was  aflcrwards 
l4Car.  2.  C.12.  bound  apprentice  to,  and  served  E.  Stephens ,  in  C,  for  several 
mLer^and       J^^^s.     The  respondents,  in   answer   to  this,  produced  a   cer- 
imifltraceiTea     tificatc  from  Earl  Shilton  acknowledging  the  father   of  £.  S., 
similar  con-        Elizabeth  his  wife,  and  Francis  their  child,  to  belong  to  that 
stniction ;  and    parish.     The  appellants  then  proved,  that  the  father  of  Stephensy 
therefore,  where  ^f^^j^  j,g  came  to  C,  under  the  certificate,  occupied  a  house  and 
addition  to         homestead  in  C,  and,  at  the  same  time,  some  land  in  Marstorit 
bouse  and  land,  &^^  ^^^  ^^  ^"^  year,  while  he  was  in  the  occupation  of  the  said 
had  agisted         premises,  he  agisted  three  cows  for  two  or  three  months  in  the 
three  cows  in      fields  of  his  landlord.     No  positive  contract  for  the  agistment  was 
i^'^^^f*^*"*    proved.     The  Court  determined  that  the  three  cows  were  agisted 
4^three  months^  ^'^^  above  40  days  in  the  year,  and  that  the  average  value  of  the 
but  no  positiTe'  agistment,  reckoned  by  the  year,  added  to  the  value  of  the  other 
contract  for        tenements,  made   the  whole  above    10/.  per  annum,  but,   if  the 
such  agistment    valuc  of  the  agistment,  taken  only  for  the  time  that  the  cows 
^**  hTd^Omt''  ^^^^  o"  ^^®  land,  were  to  be  added,  it  would  make  the  whole  less 
the  Sessions        '^*^^  ^^^'  —  Abbott  C.  J.     The  question  in  this  case,  arising  on 
might  properly    the  construction  of  the  stat.  9  &  10  ^.  3.  b.  1 1.,  by  which  no  person 
infer  that  this      who  shall  come  with  a  certificate  into  a  parish,  shall  gain  a  settle- 
was  « taking  a    ment  there,  unless  he  shall  really  and  bondjide  take  a  lease  of  a 
lease  of  a  tene-    tenement  of  the  value  of  10/.,  is  one  of  general  importance.     In 

ment,    wittun      au.^  ^  #•  ^i_  •   •       i  •    i  i  •   « 

the9&loW.3.   '"®  course  or  the  argument  my  opmion  has  varied  on  the  pomt. 

c.ii.,  so  as  to     "^^c  Court  will,  therefore,  reserve  its  judgment  on  that  part  of  the 
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case.    On  the  other  point,  however,  I  entertain  no  doubt*    If  the  aischanre  a  ccr- 
fiicts  stated  by  the  Sessions  in  this  case  were  not  sufficient  for  the  tificate,  al- 
Court  to  form  any  reasonable  conclusion  as  to  what  must  have  though  tiie 
been  the  inference  of  fact  drawn  by  the  Sessions,  we  would  send  ^"®  ^  ^^ 
the  case  to  be  reheard ;  but  it  seems  to  me  that  they  are  sufficient,  |^!!~^^J^ 
and  the  inference  of  fact  drawn  by  the  Sessions  was  right.    It  is  fyl^^j^HB^ne  of 
stated  in  the  case,  that  the  pauper  s  father,  after  he  came  to  C,  the  actual  oceu- 
under  the  certificate,  occupied  a  house  there,  and,  at  the  same  pathn,  was  not 
time,  some  land  in  Marsion  ;  and  that  in  one  year,  while  he  was  Miffident,  if 
in  the  occupation  of  the  said  premises,  he  agisted  three  cows,  in  J^     ***dlLid 
the  fields  of  his  landlord,  for  two  or  three  months.     Now  it  seems  ^  mtk^np  the' 
to  me,  from  the  phrase  *'  he  agisted,"  that  he  must  have  done  so  value  of  \OL 
for  a  compensation  to  be  paid  to  the  landlord.    For  if  the  fact  had 
been  that  the  cows  only  ran  there,  without  any  payment  to  the 
landlord,  I  think   the  Sessions  would  not  have  used  the  word 
**  agisted."   If  the  case  had  stopt  here,  no  doubt  could  have  been 
entertained  as  to  what  the  decision  of  the  Sessions  was  upon  this 
point.     They  have,  however,  added,  that  *'  no  positive  contract  of 
'*  the  agistment  was  proved."     But  I  cannot  understand  that  to 
mean  more,  than  that  there  was  no  direct  or  express  proof  of  the 
bargain  between  the  parties,  either  by  the  production  of  a  witness 
present  at  it,  or  any  agreement  in  writing  respecting  it.     The 
Sessions,  however,  by  the  decision  to  which  they  have  come,  must 
have  inferred  a  contract ;  and  it  seems  to  me,  that  from  the  proof 
given  to  them  of  the  agistment  of  the  cattle,  they  might  lawfully 
have  drawn  that  inference ;  and,  therefore,  that  they  did  right  in 
quashing  the  order.     Upon  the  other  points,  the  Court  will  take 
time  to  consider  of  its  judgment.  —  Batley  J.     I  have  no  doubt 
with  respect  to  the  question  which  has  been  principally  discussed 
in  this  argument.  It  is  for  the  Sessions  to  draw  the  inferences  from 
the  facts  proved ;  and,  if  there  are  premises  stated  from  which  it 
appears  that  they  might  lawfully  draw  such  inferences,  the  Court 
will  not  disturb  their  decision.     In  this  case  it  appears  that  the 
cattle  ran  for  two  or  three  months  in  the  landlord's  fields.     Now, 
from  that,  the  Sessions  might  very  properly  infer,  that  the  landlord 
was  to  receive  a  compensation  for  it ;  for  it  was  not  likely  that  the 
cattle  should  be  there  without  the  landlord's  knowledge,  and  there 
is  nothing  in  the  case  to  show  that  his  permission  was  given  from 
motives  of  charity.  I  think,  therefore,  that  the  Sessions  were  right 
in  inferring  a  contract;   and  that  they  have  drawn  that  inference 
is  manifest  from  the  result  of  the  appeal ;  for  they  have  decided 
that  the  pauper's  settlement  was  in   C.     Now  it  is  quite  clear, 
unless  the  agistment  be  taken  into  consideration,  that  his  settle- 
ment is  not  in  that  parish ;  and,  therefore,  as  it  seems  to  me,  no 
doubt  can  be  entertained  that  Uie  Sessions  took  into  their  consi- 
deration the  value  of  the  agistment,  and  roust  have  inferred  that 
there  was  a  contract  for  it  between  the  parties.      Upon  the  other 
points,  I  shall  at  present  give  no  opinion.  —  Holroyd  J.    It  ap- 
pears to  me,  from  the  facts  stated  in  this  case,  that  the  Sessions 
must  have  drawn  an  inference  that  there  was  a  contract  for  the 
agistment  of  the  cattle;  and  those  facts  were  fully  sufficient  to 
warrant  that  conclusion.     The  Court,  therefore,  does  not  draw 
any  inference  iuelf,  but  only  yields  to  that  which  the  Sessions  have 
already  drawn.     I  think  that  the  term  agistment  does  import  a 
contract  between  the  parties ;  for  the  cattle  must  have  been  there, 
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either  by  right,  or  sufferance  of  the  owner  of  the  land.    If  this  had 
been  a  question  between  a  landlord  and  tenant,  the  circumstance 
of  the  cattle  being  upon  the  land  would  not  have  afforded  the 
same  ground  for  presumption.     But  here  it  is  a  question  between 
third  persons  ;  and,  the  agistment  having  been  submitted  to  by 
the  landlord,  who  might  have  disputed  it,  and  who  did  not  do  so,  I 
think  we  ought  to  presume,  that  the  cattle  were  there  by  right, 
and  that  there  was  a  contract  between  the  parties.  —  Best  J. 
Upon  looking  at  this  ^ase,  it  seems  to  me,  that  the  question 
presented  for  our  consideration,  is  simply,  whether  the  Sessions 
were  at  liberty  to  infer  a  contract,  from  the  facts  here  stated. 
Now  it  is   quite   clear,   that  they   might   do  so;  for  it  is  not 
necessary,  either  in  this  or  any  other  case,  that  there  should  be 
positive  proof.     It  is  quite  sufficient,  if  other  circumstances  be 
proved  from  whence  such    a    conclusion    is   necessarily  to  be 
drawn.      The  word  "  agistment"  means  where  cattle  are  in  the 
land  of  another  by   his   consent,  or  by  some  contract  with  the 
owner  of  the  land.  The  proof,  therefore,  being  that  the  cattle  were 
agisted  for   two  or  three  months  in  the  fields   of  the   landlord^ 
the  Sessions  might  very  properly  draw  the  conclusion  that  there 
was   a  contract  between   the   parties   for  that   purpose.  —  On 
a  subsequent  day,  Abbott   C.  J.,   after  stating  the  case,  pro- 
ceeded as  follows  :     This  case  was  lately  argued  before  us   at 
Serjeant* s  Inn  Hall.     After  the  argument  was  closed,  we  gave 
our  opinions  upon  some  of  the  points  urged  at  the  bar,  and  we 
decided,  for  the  reasons  then  given,  that  the  Sessions  might,  upon 
the  facts  stated,  lawfully  presume  a  contract  for  the  depasturing 
of  the  cows,  and  must  be  understood  by  us  to  have,  in  fact,  made 
that  presumption.     But  we  reserved  for  our  further  consideration 
the  question.  Whether  presuming  such  a  contract,  or,  in  other 
words,  whether  presuming  a  taking  of  the  pasturage  for  the  period 
mentioned  this  case  presented,  upon  the  whole,  a  taking  of  a  lease  of 
a  tenement  of  the  value  of  10/.  within  the  meaning  of  the  statute 
8  &  9  W,S,  c.  11.  ?     Upon  the  authorities  there  can  be  no  doubt 
that  the  facts  here  stated  must  be  deemed  to  be  a  coming  to 
settle  upon  a  tenement  of  the  yearly  value  of  10/.  within  the 
meaning  of  the  statute  13  &  14  Car,  2.  c.  12.     The  only  doubt 
was,  whether  a  difference  of  construction  might  prevail  upon  the 
certificate  act,  the  8&  9  ^.  3.  c.  11.,  which  is  expressed  in  some- 
what more  precise    terms,    viz.    *«  bona  fide  take  a  lease  of  a 
"  tenement  of  the  value  of  10/.*'     It  is  obvious,   however,   that 
in  construing  these  words,  reference  must  be  had  to  the  former 
statute  to  supply  the  word  "  yearly,"  which  is  wanting  in  this 
statute ;  and  in  like  manner,  the  words  of  the  second  branch  of 
this  clause,  '*  execute  some  annual  office  in  such  parish,  being 
"   legally  placed    in  such   oflfice,"    have    been   construed   with 
reference  to  the  stat.  3  &  4  W^.  ^  Af .  c.  1 1 .  §.6.  to  require  a 
service  of  the  office  for  an  entire  year.     Rex  v.  Inhabitants  of 
(o)  Burr.  Set     Tittlevoorth.  (a)     No  case  has  been  found  in  which  the  statute 
Cat.  288.  8  &  9  fV.S.  has  received  a  different  construction  from  the  stat. 

13  &  14  Car.  2.  as  to  the  nature  of  the  tenement,  or  of  the  taking 

thereof.     On  the  contrary,  it  has  been  decided  that  a  lease  at 

will  is  a  lease   within  the  certificate  act,  Str.  502.     And  in  the 

(b)AnU,ifi.l29.  case   of  Rex  v.    Inhabitants  of  Shenstone  (b).   Lord    Mansfield 

says  the  two  acts  arc  to  be  considered  together,  being  in  pari 
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materid.  And  in  Burn*s  Justice  we  find  extracts  from  these 
statutes  placed  together  at  the  beginning  of  the  section  in  which 
that  author  has  collected  the  cases  '*  of  settlement  by  renting  a 
*'  tenement,"  and  no  distinction  is  afl^rwards  made.  We  are  of 
opinion,  therefore,  that  no  distinction  ought  in  this  respect  to  be 
now  introduced.  This  branch  of  the  law  is  to  be  administered 
by  different  tribunals  setting  in  every  county  of  England  ;  and  it 
is,  therefore,  of  the  utmost  importance  that  the  rules  of  decision 
should  be  as  plain  and  as  general  as  the  language  of  the  statutes 
will  admit,  and  that  no  subtle  or  novel  distinctions  should  be  in- 
troduced or  countenanced.  —  Order  of  Sessions  confirmed. 

190.  JUxv.  North  CoUingham  (a),  E.  T.  4  G.  4.  1  B.  ijj-  C.  578.  After  the  pua- 
Two  justices  by  their  order  removed  Mary  Barks,  the  widow  of  ing  59  G.  8. 
fViUiam  Barks,  and  her  children,  from  N.  C.  in  N.  to  F.  in  L.  ^"^'^^ . 
Upon  appeal,  the  Sessions  discharged  the  order,  subject,  &c.   The  ^^^f 
pauper's  husband  being  legally  settled  in  F.  came  to  reside  at  N»  y^  ,  houae 
C,  in  the  year  1812,  where  he  took  and  hired  a  house  (being  a  and  garden,  and 
separate  and  distinct  dwelling-house),  with  a  garden,  for  a  year,  paid  rent  for 
and  from  year  to  year,  at  the  annual  rent  of  6/.  6*.,  and  he  con-  the  same  during 
tinned  to  hold  and  occupy  such  house  and  garden  and  actually  ^*^P^"<'d. 
paid  the  aforesaid  yearly  rent  for  the  same  from  the  year  1812  taken  ofdSffer- 
up  to  his  death,  which  happened  in  December  1821  ;  but  during  ent  persons  at 
the  last  four  years  of  his  holding  the  house,  he  let  to  a  lodger  different  times. 
at  805.  a  year,  one  of  the  rooms  on  the  ground-floor.     The  room  The  rent  of  ihe 
communicated  with   the  yard  appurtenant  to  the  houae  by  an  ^^^^^^t.6t. 
outer  door,  and  with  the  adjoining  room  of  the  house  by  an  inner  derleton^*^ "°" 
door,  of  which  doors  the  lodger  kept  the  keys.     As  there  was  room,  commu- 
another  outer  door  to  the  house,  no  alteration  whatever  was  made  nicating  with 
in   the  house  or  doors  during  any  part  of  the  period  for  which  the  rest  of  the 
fF.  B.  was  tenant  thereof.      The    room    was  let   unfurnished,  f^^eT  dwr"and 
and  the    lodger  occupied    nothing    but    the  room,  and  fV.  B.  ^j^j,  jj,g  ^^^ 
was  assessed  an  J  rated  for  the  entire  house  to  the  poor,  the  high-  by  an  outer 
ways  and  king*s  taxes,  and  paid   such   assessments  during   the  door.    The 
whole  of  his  tenancy.     In  the  year  1819(A),  the  pauper  bondjide  rent  of  the  gar- 
hired  a  piece  of  garden-ground  in  the  parish  of  A^.  C.  for  a  year,  °®"  ^^  3/.i5i. 
at  the  rent  of  3/.  15.,  which  ground  he  actually  occupied  for  a  iTwM^occupled 
year,  and  paid  the  said  rent,  and  continued  in  the  occupation  by  the  pauper 
thereof  up  to  the  time  of  his  death. —  Abbott  C.J.     The  ques-  himself:  Held, 
tion  arises  on  the  construction  of  the  statute  59  G.  3.  c.  50.,  which  ^^^  although 
was  made  for  the  purpose  of  restraining  the  acquisition  of  set-       '^  ^"^  * . 

1  t  ,      ^     ^  w.^  i^ii  separate  takmir 

tlenients  by  rentmg  tenements.     It  is  a  general  rule,  that  acts  in  of  the  house 

pari  materia  shall   receive  a  similar   construction.     Before  the  and  of  the  land 

passing  of  the  act  a  party  might  gain  a  settlement  by  taking  that  this  was  a 

various  tenements  at  different  times.     The  question  is,  whether  tenement  within 

since  the  passing  of  the  act  the  tenement  must  be  taken  at  one  59  ^^^^''^i^'^ 

rent  and  at  the  same  time.     The  words  are,  •*  that  no  person  shall  ,„j^  second^  ' 

"  acquire  a  settlement  in  any  parish  or  township  maintaining  its  own  that|  although 

poor  in  England,  by  reason  of  his  or  her  dwelling  for  40  days  one  of  the 

in  any  tenement  rented  by  such  person,  unless  such  .tenement  rooms  was  un- 

"  shall  consist  of  a  house  or  building  within  such  parish  or  township,  J®*'^®**  ^^^^\  th® 

"  being  a  separate  and  distinct  dwelling-house  or  building,  or  of  nuedTto^be'the 

(a)  And  see  Rex  1;.  Stow,  jiosl,  (b)  This  was  admitted,  in  argument, 
pi.  191;  Rex  V.  Tonbridge,  jmt,  to  have  been  after  the  2d  of  July  1819, 
pL  217.  the  day  on  which  the  59  G.  3   c.50.  re- 

ceived  the  royal  assent. 
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separate  and  **  !&"<)  within  such  parish  or  township,  or  of  both,  bona  fide  hired  by 
distinct  dwell-  **  such  person,  at  and  for  the  sum  of  10/.  a  year  at  the  least,  for  the 
ing.bouse  of  u  term  of  one  whole  year ;  nor  unless  such  house  or  building  shall 
i^lu^*the*^  **  ^®  held,  and  such  land  occupied,  and  the  rent  for  the  same 
meaninirof  that  "  actually  paid  for  the  term  of  one  whole  year  at  the  least  by  the 
statute.  *'  person  hiring  the  same."     Now  by  this  act  it  is  not  sufficient 

that  the  hiring  should  be  of  a  tenement  of  the  value  of  iOl.per 
annum,  but  the  house  roust  be  held,  and  the  land  occupied,  and 
the  rent  paid  for  one  whole  year.  The  first  question  is,  Whether 
the  pauper  held  a  tenement  within  the  meaning  of  the  statute  ? 
Under  the  former  acts  a  tenement  might  consist  of  various  parcels 
taken  at  various  times,  and  there  is  nothing  in  this  act  to  alter  the 
old  law  in  that  respect.  As  to  the  second  question,  it  is  to  be 
observed  that  a  different  expression  is  applied  to  land  and  to 
Jiouses.  The  house  is  to  be  held,  but  the  land  is  to  be  occupied  .- 
it  was  probably  intended  that  a  party  taking  lodgings,  properly  so 
called,  should  not  be  thereby  prevented  from  gaining  a  settlement. 
The  question  is,  Did  the  pauper  hold  the  whole  dwelling-house  ?  It 
IS  said  that  the  lodger  held  a  part  distinct  from  the  rest,  so  that  a 
burglary  committed  in  that  part  might,  in  an  indictment,  be  laid  to 
have  been  in  the  dwelling-house  of  the  lodger.  I  think,  however^ 
that  that  proposition  is  not  established  by  the  facts  stated.  It  is 
said,  that  putting  the  key  of  the  inner  door  into  the  hands  of  the 
lodger  was  the  same  thing  as  if  there  was  a  brick-wall  between  his 
and  the  adjoining  room.  If,  indeed,  it  had  been  stated  that  the 
key  was  delivered  to  the  lodger  for  the  express  purpose  of  pre- 
venting the  communication  between  the  different  apartments, 
there  would  be  more  weight  in  the  argument.  But  the  key  may 
have  been  delivered  to  him  for  the  purpose  of  enabling  him  to 
enter  either  way,  and  if  that  was  the  object,  then  he  had  not  any 
distinct  dwelling-house.  I  rather  infer,  from  the  facts  statea, 
that  that  was  the  object  for  which  the  key  was  delivered  ;  and  if 
so,  then  the  pauper  held  the  whole  house,  and  it  is  to  be  con- 
sidered as  one  entire  tenement ;  and  in  that  case,  a  burglary 
committed  in  the  part  occupied  by  the  lodger  must  have  been 
laid  to  have  been  in  the  dwelling-house  of  the  pauper.  For  these 
reasons  I  am  of  opinion  that  the  pauper  gained  a  settlement  in  the 
parish  of  iV.  C.  and  that  the  order  of  Sessions  must  be  affirmed.  -— 
Bayley  J.  1  agree  entirely  with  my  Lord  Chief  Justice.  The 
second  point  is  a  question  of  fact  rather  than  of  law.  The  Ses- 
sions might  have  found  it  a  separate  holding ;  but  I  see  nothing 
in  the  facts  stated,  from  which  a  separation  of  the  part  occupied 
by  the  lodger  from  the  rest  of  the  house  must  be  necessarily  in- 
ferred. —  HoLROYD  J.  The  word  ^*  tenement"  in  this  statute  must 
receive  the  same  construction  as  it  has  in  former  acts  made  in 
pari  materid'  The  statute  was  only  intended  to  alter  the  law  in 
the  particulars  distinctly  pointed  out ;  and  nothing  is  said  to  make 
it  necessary  that  the  whole  of  the  tenement  should  be  taken  at 
one  time.  I  am  also  of  opinion,  upon  the  facts  stated,  that  the 
whole  dwelling-house  is  to  be  considered  as  the  dwelling-house 
of  the  pauper.  —  Best  J.  It  probably  was  the  intention  of  the 
legislature  that  a  settlement  should  not  be  gained  in  such  a  case 
as  the  present.  But  we  are  bound  to  decide  according  to  the 
words  of  the  statute :  and  as  to  the  first  point,  I  entirely  agree 
with  the  rest  of  the  Court :  as  to  the  second,  I  have  no  doubt 
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that  in  an  indictment  for  burglary,  the  room  occupied  by  the 
lodger  might  be  described  as  the  pauper's  dwelling-house.  Not* 
witlistanding  the  underletting,  in  point  of  law  he  still  continued 
the  tenant  of  the  whole  house.  —  Order  of  Sessions  con6nned. 

191.  Rex  V.  Stoa.  E.T.  6  G.  4.  ^B.SfC.  STI.  — Joseph  AMon,  a  pauper  tlm>e 
Ann  his  wife,  and  their  three  children,  were  removed  by  an  order  weeks  after 
of  two  justices  from  Stourton  to  Siaw,    Upon  appeal,  the  Sessions  May^day  isso 
quashed  the  order,  subject,  &c.     The  pauper,  three  weeks  after  ^JTI*  |]?!"® 
May-day  1820,  took  a  house  and  land  m  the  appellant  parish  at  ^Jl^a^f  s"  f^ 
the  rent  of  15/.  for  one  year,  from  the  preceding  May -day  to  Mau^  ayttr,  from  ^ 
day  1821.     And  at  May-day  1821  he  took  the  same  again,  at  the  the  preceding 
same  rent,  for  the  year  then  ensuing.     The  pauper  resided  in  the  May^dayy  at  the 
house  and  occupied  the  land  from  the  time  he  first  hired  the  same  v^tof  i5^,aDd 
till  five  months  after  May -day  1821,  and  paid  the  whole  rent  ^|,noftfS^'rim 
during  the  time  he  so  occupied  the  said  house  and   land.  — *  y^^g^  j^  _^q 
Abbott  C.J.  1  am  of  opinion  that  the  Sessions  have,  in  this  case,  for  anoUieryear 
mistaken  the  law.  All  that  the  act  in  question  requires  for  the  obtain-  at  the  aame 
ing  a  settlement  has  been  complied  with.    There  has  been  a  hiring  ""V,  ^*  ^'^^ 
of  a  house  and  land,  for  a  whole  year,  at  a  rent  exceeding  10/.,  ^"P**^  ^'^  PJ»- 
and  there  has  been  a  bondjide  occupation  and  payment  of  rent  for  timeoftbe  llm 
more  than  a  year.     That  satisfies  the  whole  of  the  act.     It  haft  hiring  until  six 
been  contended,  that  the  legislature  must  have  meant  the  hiring^  monthi  after  the 
occu|)ation,  and  payment,  to  be  for  the  same  year.     If  that  had  wcond  Mring, 
been  their  intention,  it  would  have  been  easy  to  say,  tliat  the  oc-  Jfi^Jori***** 
cupation  and  payment  should  be  for  such  term.     But  as  the  words  ^|^|^  peri«l 
of  the  statute  have  been  complied  with,  we  cannot  say  that  a  settle-  calcolated  fima 
inent  has  not  been  gained  on  the  ground  of  some  supposed  in*  Mw.4auiB20x 
tention  of  the  legislature.  —  B ayley  J.  Considering  the  state  of  I^^H  that  he 
the  law  before  the  act  in  question  passed,  the  words  of  that  act,  ^^"^"^  gained 
and  the  decision  of  this  Court,  in  Rex  v.  North  CoUinfrham  {a)f  1  S-'^forSatUie 
think  that  we  are  bound  to  say,  that  a  settlement  was  gained  in  Stow,  occupation 
Before  the  passing  of  that  act,  it  was  not  necessary  that  a  tene-  under  the  dif. 
ment  should  be  hired  for  any  specific  period,  the  mere  occupation  ferent  hirings 
for  40  days  of  one  or  more  tenements  together  of  the  annual  value  ™>ght  be  con- 
of  lot.  sufficed.     Then  came  the  69  G.  3.  c.  50.,  requiring  that  the  m^,^^^ 
tenement  should  consist  of  a  house  or  land,  or  both ;  that  it  should  pation  for  one' 
be  hired  for  a  year,  occupied  for  a  year,  and  that  the  rent  should  whole  year 
be  paid  for  a  year.  All  those  requisites  have  been  literally  complied  within  the 
with,  and  the  case  of  Rex  v.  North  CoUhigham  decided,  that  the  meting  of  the 
taking  need  not  be  of  one  entire  tenement ;  and  I  collect  from  ^'  *'  ^* 

that  case,  that  the  Court  did  not  think  it  necessary,  that  where  (fl)-^*<«>pl-l90- 
there  are  several  tenements  the  holding  of  all  should  commence  at 
one  and  the  same  time.  And  this  is  a  reasonable  construction  of 
the  act ;  for  suppose  a  man  to  hire  at  Michaelmas  land  for  a  year, 
at  the  rate  of  9^.,  and,  in  like  manner,  to  hire  at  each  quarter  mi 
the  year  land  of  the  same  value,  and  to  occupy  the  whole  and 
pay  the  rent  for  five  years,  unless  the  occupation  under  the  dif-* 
ferent  hirings  can  be  connected,  it  would  be  difficult  to  say  thai 
be  ever  occupied  a  tenement  of  lOl.per  annum  for  one  whole  year. 
That,  surely,  would  be  a  very  unreasonable  construction.  I  am, 
therefore,  of  opinion  that  the  occupation  under  the  different 
hirings  stated  in  this  case  may  be  connected,  and  that  the  paupev 
thereby  gained  a  settlement  m  8.  —  Holroyd  J.  I  think  that  a 
settlement  was  gained  by  the  renting  a  tenement,  stated  in  this 
case,  connected  with  .the  other  circumstances  of  occupation  and 


140 


SBTTLEMJtMT   BY    RBNTIMO   A    TBNEIIBNT.        [Cb.  IV. 


t 

The  pauper, 
who  ranted  a 
fiuin  in  C. , 
assigned  it  to 
P.,  upon  trust, 
V>  cultivate  it 
and  pay  the 
pauper's  debts, . 
&c.     The  lease 
expired  in  1817, 
no  settlement  of 
accounts  took 
place,  but  P., 
without  the 
authority  of  the 
pauper,  then 
hired  a  house 
19  H., at  the 
yearly  rent  of 
1*9/.,  to  which 
the  pauper  and 
his  family 
removed,  and 
tliey  resided 
there  for  more 
than  two  years. 
The  pauper 
never  paid  any 
rent  or  taxes, 
but  P.  was 
rated  and  paid 
the  rent  and 
taxes:   Held, 
that  the  pauper 
gained  a  settle- 
ment in  H.  by 
the  occupation 
of  the  house. 
The  owner  of 
the  house  died 
before  the 
appeal  was 
heard,  and  a 


payment  of  rent.  We  are  required  to  put  a  construction  on  a  re- 
strictive act ;  but  even  if  that  were  not  so,  I  should  think  that  the 
words  of  it  have  been  complied  with.  If  it  had  been  intended 
that  the  occupation  should  be  for  the  same  terra  as  the  hiring,  the 
legislature  would  probably  have  introduced  the  words,,/or  the  said 
term.  It  seems  to  me,  that  the  words  **  nor  unless"  have  been 
used  in  order  to  divide  the  sentence,  and  to  exclude  the  con- 
struction now  contended  for  on  behalf  of  the  appellants.  The 
dicta  as  to  the  decisions  on  the  8  &  9  ^.  3.  c.  30.  are  not  applicable 
to  this  case;  that  statute  requires  that  the  servant  shall  be  hired 
for  a  year,  and  continue  and  abide  in  the  same  service  for  a  whole 
year ;  there  was,  therefore,  strong  ground  for  supposing  that  the 
legislature  meant  the  service  which  the  party  was  hired  to  perform, 
viz.  a  yearly  service.  But  the  statute  now  before  us  does  not  re- 
quire that  the  occupation  shall  be  for  the  same  term  as  the  hiring. 
—  LiTTLEDALE  J.  Upon  the  strict  words  of  the  act,  I  think,  that 
a  settlement  was  gained  in  <$.,  but,  at  the  same  time,  I  cannot  but 
think  the  meaning  of  the  legislature  extremely  doubtful.  —  Order 
of  Sessions  quashed. 

192.  Rex  V.  Ckedision,  E.  T.  6  GA.  i^B.Sf  C.  230.  —  Upon  an 
appeal  against  an  order  of  two  justices  for  the  removal  of  S.  E,, 
his  wife  and  eight  children,  from  the  parish  of  //.  in  the  county  of 
S.  to  the  parish  of  C.  in  the  same  county,  the  Sessions  confirmed 
the  order,  subject  to  the  opinion  of  this  Court  on  the. following 
case :  The  pauper  S.  (whose  original  settlement  was  allowed  to 
be  in  C,  and  who  occupied  a  farm  there  in  1809,  at  an  annual  rent 
of  30()/.)  assigned  over  his  farm  for  the  remainder  of  his  term,  to- 
gether with  his  farming  stock  and  crops,  to  his  brother-in-law  P. 
upon  trust,  to  cultivate  the  same  during  the  remainder  of  the  term  ; 
and,  at  the  expiration  of  the  lease,  to  sell  the  stock  and  crops  for 
the  payment  of  his  (the  pauper's)  debts,  and  then,  upon  trust,  to 
pay  over  the  balance,  if  any,  to  him.  P.  acted  under  the  trust  of 
this  deed  until  Michaelmas  1817>  when  the  lease  expired,  but  no 
final  settlement  of  accounts  took  place,  and  nothing  was  paid  to 
the  pauper,  his  property,  as  stated  by  P.,  not  being  sufficient  to 
pay  his  debts.  At  Michaelmas  1817i  P.,  not  having  any  authority 
from  the  pauper  to  do  so,  and,  without  his  knowledge,  hired  a 
house  in  //.  of  the  value  of  18/.  a  year,  of  one  H.  (since  deceased), 
in  which  S.  and  his  family  resided.  Some  of  the  furniture  be- 
longed to  <$.  and  some  to  P.  The  house  was  much  larger  than 
was  required  by  S.»  and  was  taken  by  P.  because  he  could  not 
procure  a  smaller  one.  S,  never  paid  rent  for  the  house,  nor 
parish  rates,  nor  taxes  ;  they  were  all  paid  by  P.,  who  was  assessed 
la  the  parish  rate  and  in  the  tax  collectors'  assessment  for  the 
house.  The  pauper  and  his  family  continued  to  reside  in  the 
house  till  Christmas  1819*  when  P.,  without  any  notice,  directed 
the  pauper  and  his  family  to  quit  the  house,  which  they  did.  P. 
stated,  that  he  considered  S.  responsible  to  him  for  the  rent,  but 
when  he  (P.)  hired  the  hou^e,  he  did  not  think  he  should  get  the 
rent.  It  was  also  proved  by  a  witness,  that,  in  the  course  of  a 
conversation  which  he  had  with  //.,  the  deceased  owner  of  the 
house,  H.  stated,  that  he  had  let  his  house  to  5.,  and  that,  upon 
witness  expressing  some  doubt  as  to  S.'s  responsibility,  H.  told 
him,  that  the  rent  was  guaranteed  by  P.  This  evidence  was  ob- 
jected to  by  the  counsel  for  the  respondents,  but  was  admitted  by 
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thie  Court.  —  Batlet  J.  It  appears  to  me  on  this  state  of  facts,  ^Ij,  . 

that  there  was  sufficient  coming  to  settle  on  a  tenement  in  the  parish  a  decUr^ion 
of  //.  to  give  the  pauper  a  settlement  in  that  parish.     The  as-  made  by  him 
signment  to  P.  dispossessed  the  pauper  of  all  right  to  reside  oo  during  the 
the  farm,  and  gave  P.  the  complete  control  over  it.     Under  these  P^n^d'^'hen  *» 
circumstances  P,  took  the  house  in  question,  clearly,  not  for  his  ho*^"''*!jl'^t 
own  purposes,  but  as  a  residence  for  the  pauper,  who  removed  to  hadn't  it^  * 
it  with  his  family.     It  is  stated,  indeed,  that  the  house  was  larger  him,  and  that 
than  S.  wanted,  and  that  P.  put  some  of  his  own  furniture  into  it,   -P*  l>ad  guaran- 
but  S.  had  the  exclusive  occupation ;  and  whether  P.  hired  the  ****  ^^^  '®°*- 
house. as  agent  for  S.,  or  whether  he  hired  it  for  himself  and   wh^ST^W 
underlet  to  S.,  still  the  latter  was  tenant.     There  may  be  a  diffi-  dccllmfon  wai 
culty  in  saying  that  P.  was  agent,  but  then  it  was  clear  that  S.  properly  re- 
was  tenant  at  will  to  him ;  and  Bedworth  v.  Fillongley  (a)  and  Rex  v.   ceived  in  eW- 
JLakenheath  (b)  are  decisive  authorities  that  such  a  tenancy  is  suffi-  ^°^  ^ 
cient  to  confer  a  settlement.     In  the  latter  of  those  cases,  Ab"   (a)JnUfp\,l74, 
bott  C.  J.  says,  that  the  pauper  gained  a  settlement  because  he 
occupied  in  his  own  right,  and  not  as  a  servant.     Here  S.  clearly   W-^'»'«>pl.l57. 
occupied  in  his  own  right,  for  P.  took  the  house  expressly  as  a  re- 
sidence for  S.  and  his  family.  —  Holrotd  J.  I  am  of  opinion  that 
a  settlement  was  gained  in  H,     The  pauper  occupied  the  house 
there  by  permission  of  P.,  who  hired  it  for  that  purpose.     That 
occupation  continued  upwards  of  two  years,  and  had  a  burglary 
been  committed  in  the  house  during  that  period,  it  must,  in  an  in- 
dictment, have  been  described  as  the  dwelling-house  of  S.     The 
case  contains  no  statement  of  any  occupation  by  P.    5.  might 
have  maintained  trespass  if  his  possession  had  been  invaded,  and 
that  makes  him,  at  least,  tenant  at  will  to  P. ;  and  then  Bedworth  v. 
FUlongley  and  Rex  v.  Lakenheath  are  in  point.     It  is  said,  that  in 
the  former  the  pauper  could  not  be  turned  out  because  he  had 
sown  the  land,  but  it  appears  that  he  had  sown  it  with  his  brother's 
corn ;  it  is  therefore  difficult  to  understand  how  that  could  vary  his 
rights,  and  no  such  argument  can  be  urged  against  the  authority 
of  Rex  V.  Lakenheath.    The  order  of  Sessions  must,  therefore,  be 
quashed* — Littledale  J.  concurred. — Order  of  Sessions  quashed. 

IV.  Of  the  Value  of  the  Tenement,  (c) 
See  Stats.  59  G.  3.  c.  50.  --6  0.  At.  c.  57. 

193.   South   Sydenham  V.   Lamerton,    T.  T.   3  G.  1.    MSS An  entire  tene- 

B.  died  possessed,  for  a  terra  of  years,  of  a  small  cottage  in  S.,  ™«nt  of  thetw- 

deterroinable  on  the  death  of  her  daughter,  an  only  child,  who  was  J^^ji^  * 

married  to  one  fVillis  ;  who,  on  the  death  of  B.,  entered  in  right  a  settlement*" 

of  his  wife,  but  did  not  take  out  letters  of  administration  to  B.,  but  although  it  ' 

iiVed  there  and  had  two  children.    Twenty-five  years  afterwards  he  lie«  in  different 

went  with  his  wife  and  children  into  the  parish  of  Z#.,  and  there  5*7?**"^; 

hired  a  small  messuage  and  several  closes  for  60  years,  if  they  ca^^M*^ 

should  so  long  live,  at  the  full  rent,  which  was  ?/•  IO5.,  in  the  said  1  g^r.  57. 

parish  of  Z.     The  whole  tenement  was  worth  13/.  10*.  a  year;  but  10  Mod.  388. 

part  of  it  (viz.  6/.  per  annum)  lay  in  the  parish  of  A.,  and  not  in  Sett.  &  Rem.  7  9. 

the  parish  of  Z#.,  but  the  whole  was  one  entire  messuage.     The  ^-^^*  ^^^* 
order  removed  them  to  S.     It  was  argued,  that  though  E.^  the 

(e)   In  the  case  of  Rex  v.  St.  Pan-  rochial  taxes  in  respect  of  a  tenement 

eras  T.  T.    4  G.  4.  2B.  &  C.  122.,  it  being  above  the  annual  value  of  lOf. 

was  decided  that  a  setdement  may  be  See  stat.  59  G.  3.  c.  50.  but  see  6  G.  4. 

gained  by  being  nOed,  and  paying  pa-  c.  57.  by  which  the  59  G.  S.  it  repealed. 
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daughter,  h&d  no  tide  in  law  to  the  cottage  of  her  mother,  yet  she 
had  a  title  in  equity,  which  was  sufficient  to  make  a  settlement ; 
and  that  hiring  the  messuage  in  L.  of  the  value  of  ?/•  10^.  per  an- 
num did  not  gain  a  settlement  therein.     If  a  man  take  land  of  8/. 
per  annum  in  one  parish,  and  land  of  8/.  per  annum  in  another, 
It  does  not  gain  him  a  settlement  in  either  parish, —  Parker 
C.  J.     As  to  the  settlement  in   S.,  if  the  other  settlement  is 
m  good  one  the  order  must  be   quashed;    because,   though   he 
haa  a  right  to  live  in  both,  yet   he  cannot  be  sent  from  one 
to  the  other.     If  a  man  hire  a  house  at  a  small  rent,  and  pay  a  fine, 
yet  if  tlie  house  bo  worth  10/.  per  annum  it  makes  a  settlement; 
for  the  settlement  depends  on  the  value  of  the  tenement,  not  of 
the  refit:  this  house  and  land  is  worth  above  10/.  a  year*  and  one 
entire  messuage,  but  in  two  parishes.     But  there  may  be  another 
consideration,  where  it  is  one  entire  tenement  as  this  is,  and  where 
two  different  tenements ;  for  the  reason  of  the  statute  is  this,  that 
a  man  who  is  entrusted  with  a  tenement  worth  10/.  a  year,  is  of 
such  credit,  and  must  have  such  a  stock  as  make  him  not  likely  to 
become  chargeable  to  the  parish  ;  and  therefore  it  would  be  very 
hard  that  a  man  who  has  sufficiency  enough  to  be  trusted  with  a 
lease  worth  13/.  a  year  should  not  gain  a  settlement  by  it. — 
Etre  J.  took  it  to  be  within  the  letter  and  intent  of  the  law,  tliat  a 
Boan  who  is  capable  of  renting  a  tenement  of  10/.  a  year  should  be 
settled  in  that  parisli.^- Pratt  J.     The  mischief  recited  by  the 
statute,  and  intended  to  be  prevented,  is  the  vagrancy  of  poor  per- 
sons, who  used  to  come  into  parishes  where  there  was  the  best 
stock ;  and  tlie  statute  describes  who  are  intended  by  those  poor, 
to  9oity  such  persons  as  are  not  capable  of  hiring  a  tenement  of  10/. 
a  year.     Now  this  man*s  sufficiency  is  not  the  less  because  6/.  per 
annum,  part  of  the  tenement,  is  m  a  different  parish. — So  per 
Curiam  :    The  order  mast  be  quashed,  his  settlement  being 
in  Z,.  (a) 
A  fium  rented         194.  Croft  v.  Gainsford,  Durham  Assizes,  7  G.  2.    Editor'^ 
«t  14/.  a  year      MSS* — Two  justices  removed  Mart/  Reed  and  her  four  children 
^*T^?^"thI        "*  ^'  ^  ^'    '^^®  Sessions,  on  appeal,  stated  the  following 
TCnt  Daid  Uie      *^*®^*    which   was    submitted    to    the    opinion    of    Eyre   C.  J. 
stock'^i^tod,      c^^  ^A*  Justice   Reeve  at  the  next  assizes  for  the  county. — 
Old  the  profits     Samuel  Reed  lived  in  the  parish  of  G.  for  several  years ;  and  he, 
tskABMpantely  together  with  one  William  Soleby,  about  eight  years  ago,  took  a 
iqreaob^isnota  f^nn  ^f  ^r.  E^  of  G.,  viz.  two  closes  at  G.,  at  14/.  a  year,  for 
i^2a^  wJme    *^*^  ^^^^ '    ^^*  ^'  would  not  let  the  premises  to  one  of  them 
to  each  to  aingly :  they  continued  one  year  upon  the  farm,  each  of  them 

Mable  cither  of  paying  his  part  of  the  rent  for  the  first  half-year,  and  to  the  last 
iha  tenants  to  half-year  Soleby  paid  his  rent  to  Reed,  who  paid  the  whole  to 
gaanasetde-  |^r^  jg,^  the  landlord.  The  hay  was  divided  between  R,  and 
SM^Maiden  ^»  ®"^  '^®  pasture  equally  stinted  by.  their  several  stocks. 
jQuriiam,  poif^'  ^*  lived  at  G.  till  his  death,  but  had  no  certificate  when  ^he  came 
pL  197.  to  G.,  and  he  left  a  widow  and  four  children,  who  were  the  paupers 

removed  by  the  order  above  mentioned.  This  case  was  argued  at 
the  bar  of  the  court  before  the  Judges  of  Assize ;  and  they  were  of 
opinion,  that  this  renting  did  not  gain  a  settlement  in  G*,  because 
the  statute  of  13 &  14  Car.%  cAQ,.  expressly  requires  that  a  man 
shall  rent  10/.  a  year  before  he  acquires  a  settlement  in  such 
parish,  and  hath  enjoined  it  as  a  qualification  which  must  be  com- 

(<r)  a  P.  Elsted  o.  Holiaxmnie,  ante,  pU  165. 
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plied  with ;  for  the  legislature  in  passing  the  act  had  a  regard  to 
the  ability  of  a  person  coming  into  the  parish  by  renting  a  tene- 
ment of  10^.  a  year;  and  considered,  that  a  person  of  that  sub- 
stance would  not,  in  all  probability,  bring  a  charge  upon  the 
parish.  It  is  plain,  from  the  state  of  the  case,  that  the  landlord 
did  not  think  either  of  them  of  sufficient  ability  by  himself  to 
answer  the  rent  to  him,  and  for  that  reason  refused  to  let  to  one  of 
them  singly.  It  further  appears,  that  each  of  these  tenants  paid 
his  rent  severally,  and  therefore  each  of  them  was  tenant  of  only 
7/-  a  year ;  and  if  the  law  should  be  otherwise,  the  inconveniences 
arising  from  it  would  be  intolerable ;  for  if  40  persons,  for  the 
same  purpose,  were  to  rent  a  tenement  of  this  value,  each  of  them 
would  be  entitled  to  a  settlement ;  the  manifest  design  of  the  statute 
would  be  thereby  eluded ;  and  the  parishes  would  be  loaded  with 
poor.  For  these  reasons  they  he|d  the  woman  and  her  children  to 
be  settled  at  C,  and  not  at  G. 

195.  Sauihwoldy.  Yokeford,  H,  T.  ISG.2.  2  Burr.  S.C.  140.   Aboineof  the 
— </.  H.  had  gained  a  legal  settlemeni  at  the  parish  of  Y.     He  value  of  mly 
afterwards  hired  a  house  in  5.,  by  agreement,  in  writing,  in  the  ^i^r.  *  7<Mr, 
words  following,  to  wit:  "  Memorandum  of  an  agreement  between       t*!^io|" 
*'  John  Blocif  of  Hinton^  of  the  one  part,  and  «/.  i/.,  of  Y.,  on  y^„^  under  a 
'*  the  other  part,  witnesseth,  that  John  Block  aforesaid  dotli  let  eomam  thst 
'*  unto  J.  H.  all  the  house  belonging  to  him,  being  in  &,  at  the  the  landkud 
"  yearly  rent  of  10/.,  with  all  the  land  thereunto  belonging :  the  "Iwdd  mate 
**  said  John  Block  is  to  build  a  stable  convenient  for  the  house,  also  K^Tj^^^USe 
**  a  lading  forwasliing,  and  to  sink  a  cellar,  and  to  put  up  a  stove-  |„  ^^  q^yq.  ' 
**  chimney  in  the  little  room.     All  this  to  be  done  between  this  made,  is  not  a 
*'  and  Michaelmas  next.     The  said  Block  is  to  bring  as  many  flags  tenement  of  lOl. 
**  as  will  cover  the  said  lands,  in  order  to  make  it  a  good  convenient  ^  7®^- 
**  bowling-ground ;  he  being  at  the  charge  of  bringing  and  ground- 
*^  age,  and  the  said  J.  H.  at  the  cutting  and  laying.     The  said 
'* «/.  //.  to  have  the  house,  with  the  premises,  for  three  years,  or 
*'  five,  as  he  shall  think  proper ;  and  to  come  in  at  Midsummer 
"  next.    The  rent  to  be  paid  half-yearly,  viz.,  5L  at  Lady-day^  and 
**  the  other  half  at  Michaelmas  ;  and  all  the  rent  to  be  cleared  off 
at  leaving  off  the  premises.    The  said  John  Block  to  be  at  the 
charge  of  a  handsome  sign,  and  to  get  the  house  licensed:  but 
the  said  J.  H.  to  be  at  the  charge  of  the  licenced"    The  house 
and  premises  before  and  at  the  time  of  making  the  articles  above 
recited,  were  never  worth  nor  let  for  above  6/.  10;.  per  annum  ; 
and  none  of  the  articles  above  said  were  performed,  by  which  the 
landlord  might  have  made  it  worth  10/.  a  year.    «7.  //.  did  not 
lodge  one  night  in  the  house ;  but  his  wife  and  children  lodged 
there  five  niffhts,  and  no  longer :  his  goods  were  in  the  house  above 
40  days,  until  they  were  taken  and  sold  upon  an  execution :  his 
Hie  and  family  continued  in  the  town,  and  kept  the  key  of  the 
Itouse  till  Michaelmas. — Lse  C.  J.     The  statute  of  13  &  14  Car, 2. 
c  12.  gives  power  to  the  justices  to  remove  a  person  coming  to 
•ettle  in  a  tenement  under  10/.  a  year :  now  here  the  justices  have 
cipressly  returned,  as  a  fact»  that  this  tenement  was  only  of  the 
taiue  of  6/.  lOf.  a  year.    Indeed  they  say,  if  the  agreed  improve- 
Bient  had  been  made  it  might  have  been  worth  10/.  a  year ;  but 
even  this  is  merely  conjectural :  the  fact  returned  is,  that  it  is  only 
irorth  6/.  \0s. — !Pagb  J.  looked  upon  this  state  of  the  case  as 
meant  to  be  the  true  one ;  and  said,  he  was  clear  as  to  the  merits ; 
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that  the  material  thing  was  the  value  of  the  tenement,  not  the  rent 

reserved ;  and  he  was  as  clear,  that  this  is  not  a  tenement  of  10/.  a 

year;  for  both  at  the  time  of  the  agreement,  and  also  at  the  time 

of  the  removal,  the  value  of  it  was  but  6/.  lOf.  a  year:  and  the 

mere  covenant  to  build  is  not  sufficient  to  bring  it  within  the  intent 

of  the  act. — Probyn  and  Chapple  Js.  concurred  in  the  opinion, 

that  this  was  not  a  tenement  of  10/.  a  year  value,  and  that  the  value 

must  be  estimated  as  at  the  time  of  the  letting,  or  at  least  of  the 

removal;  and  tlie  mere  covenant  to  make  improvements  which 

were  never  made  could  not  alter  the  case. 

A  Ikrm  taken  196.  Weston  v.  ATiWow,  T.  T.  14  &  15  G,2.  Burr.  S.  C.  166.  — 

at  10/.  8  year,     j^  /T,  being  settled  at  tV.  took  a  farm  of  10/.  per  annum  for  one 

*^**h«^  'ict**^  y®^^  *^  ^'*  which  had  been  let  at  that  rent  for  five  or  six  years 

ftr^and  was       ^^^^  '^^  P^^  5  ^^^  before  that  time  was  let  at  7/.  a  year  only. 

w(Mth  no  more    He  also  took  a  bye-tack  of  20^.  a  year  at  K.  for  one  year,  and  he 

than  71,  a  year,   and  his  family  continued  there  upon  the  said  tenement  10  months. 

it  a  tepement  of  When  he  first  took  and  entered  on  these  tenements  he  wa^not  of 

sufficicotM/utf,    ability  to  stock  them,  having  only  two  cows,  two  pigs,  and  one 

pressly  found  ~    ^ofse,  all  of  which  are  not  sufficient  stock  for  such  tacks ;  but  he 

that  the  taking    had  household  furniture,   coppers,   brewing  vessels,   and   other 

"WBBfiraudulenL  utensils  for  brewing  ale  to  sell ;  and  had  a  licence  for  that  purpose. 

SeeKniTetonv.   Before  his  entry  to  the  10/.  a  year  farm,  he  was  told  by  the 

ooS*'i3^a8        former  tenant  that  such  tack  was  too  dear  at  10/.  a  year.     To 

i***"'  P*'       •       which  he  answered,  that  he  did  not  regard  the  dearness ;  for  as 

it  was  10/.  a  year  it  would  gain  him  a  settlement,  and  put  an  end 
to  a  dispute  there  was  between  two  towns  about  his  settlement ; 
but  he  desired  such  former  tenant  to  take  no  notice  thereof  to 
any  body.  The  Sessions  confirmed  the  order  of  two  justices 
removing  F-  and  his  family  from  K.  to  fV.  —  Lee  C.  J.  The 
consideration  of  this  Court  must  be,  Whether  the  Sessions  have 
stated  a  case  that  justifies  the  removal  of  this  man  and  his  family 
from  K,f  by  showing  that  the  tenement  he  rented  in  K.  was  under 
the  value  of  10/.  a  year?  We  are  not  to  determine  the  matter 
upon  the  evidence  given  to  the  Sessions,  but  upon  the  facts  stated 
and  the  adjudication  made  by  them.  Here  they  have  stated 
circumstances,  but  they  have  not  explicitly  stated  the  real  value, 
nor  have  they  adjudged  any  fraud.  The  value  of  the  man*s  stock 
is  not  material ;  the  value  of  the  tenement  is  the  point.  The  act 
requires  the  renting  a  tenement  of  the  yearly  value  of  10/.  They 
state  that  he  did  taSce  a  tenement  of  10/.  a  year  for  a  year  at  A*.* 
indeed  they  add,  that  it  had  been  let  at  7/.  a  year  formerly ;  but 
it  might  be  then  worth  more,  or  might  have  been  afterwards  im- 
proved :  it  had  for  five  or  six  years  been  let  at  10/.  per  annum. 
They  likewise  say  his  stock  was  not  sufficient  for  10/.  a  year ;  but 
the  quantity  or  value  of  his  stock  does  not  alter  the  value  of  the 
tenement.  And  they  also  state  a  conversation  between  him  and 
the  former  tenant,  who  told  him  it  was  too  dear ;  to  which  he 
answered,  that  as  it  was  10/.  a  year  it  would  gain  him  a  settle- 
ment, and  put  an  end  to  a  dispute  about  his  settlement ;  and 
desired  the  former  tenant  to  take  no  notice  of  the  matter  to  any 
body.  Yet  they  do  not  adjudge  that  there  was, any  fraud,  nor  do 
they  state  that  it  was  under  the  value  of  10/.  a  year ;  and  the 
evidence  rather  proves  it  to  be  of  that  value.  They  must  expressly 
state  that  it  is  fraudulent,  or  else  we  cannot  take  it  to  be  so :  and 
we  must  take  the  case  stated  to  be  the  whole  case.   He  was^ 
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therefore,  of  opinion  for  quashing  both  orders ;  and  the  thre«  otbar 
Judges  concurring,  the  rule  for  quashing  both  orders  was  made 
absolute. 

J97-  Marden  v.  Barham,  M.  T.  25G.2.  Burr.  8.  C.  311.—    .  ^ 

The  pauper  T»  N.  and  one  ./.  D.  jointly  hired  a  house  and  land  at  i2,S*hirid«t 
M.  for  a  year  at   16/.  per  annum,  (which  had  been  rented  at  10/,  a  year 
20/,)  and  jointly  occupied  the  house  and  tilled  the  land  for  the  joim  y  l^y  two 
one  year ;  and  at  their  joint  expence  tilled  and  sowed  the  land ;  p^gmo*,  is  not 
and  jointly  paid  the  rent,  1.  e.  each  the  like  sum.  —  The  Court  ''^**'°^ 
were  unanimously  of  opinion  that  this  was  not  a  renting  of  10/.  a  25roi«i  wifl 
year  in  either  of  the  tenants,  and  therefore  that  neither  of  them  gdnatntfe. 
could  gain  a  settlement  thereby.  nMot. 

See  Croft  o.  G>inifegd»  afi/ay  pi.  194. 

198.  Kniveton  v.  Tissington,  E.  T.  33  G.2.  Burr.  S,  0.^99.-^  TbrnwOrngviOm 

I.  W.^  being  settled  at  2\,  did,   upon  Lady  day  1749,  take  and  ^"^^l!^ 

enter  upon  a  farm  at  K.  of  the  yearly  value  of  8/.  of  Mr.  Hamxm^  MTSbwri?' 

vi'car  of  iT.,  to  hold  from  Lady-day  1749  to  Lady  day  1750:  at  coidliigtotte 

the  same  time  he,  with  one  T.  //.,  jointly  took  and  entered  upon  rent^  if  nootfisr 

another  farm  in  the  same  liberty  of  T.  Z).,  to  hold  from  Lady^day  ntdemet^ff 

1749  to  Lady-day  1750,  of  the  yearly  value  of  3/.  15*.     At  the  '"SJiKSl 


time  of  taking  the  said  farm  of  3/.  15*.  it  was  agreed  between  the  ,0^  tensiSria 
said  /.  W^  and  T.  i/.,  that  T.  H.  should  have  and  take  one  half  n  hmwt  flTW.  ■ 
of  the  corn  and  hay  to  be  cut  from  the  said  farm  of  3/.  15*.  rent;  year,Mdaiofait 
that  /.  W.,  after  T.  H.  had  taken  and  carried  away  his  half  part  tcnaney  in  land 
of  the  said  corn  and  hay,  should  be  possessed  of  and  occupy  the  ^^tif* 
whole    farm    of  3/.  15*.  rent   till  Lady-day  following,  p^ing   lo  ^|^2t!37i(Mi  a 
H.  4*.  ^oT  Ilia  share  of  the  said  farm :  T.  //»,  on  or  before  the  j^  ' 
1st  day  of  October  1749,  took  and  carried  away  one  half  of  the 
hay  and  corn ;  and  J.  W.  thereupon  immediately  took  and  con- 
tinued the  possession  of  the  whole  farm  till  Lady-day  1750^  and 
paid  the  4*.  to  T.  H.  for  the  same.  — The  Court  unammously 
held,  that  this  tenement  thus  rented  by  the  pauper  in  AT.  was 
under  the  yearly  value  of  10/.     The  act  of  parliament  fixes  the 
yearly  value  at  10/.  /  and  the  value  must  be  estimated  by  the 
rent  (a);  and  always  is  taken  to  be  according  to  the  rent:  and 
here  the  rent  is  8/.  per  annum,  and  the  half  3/.  15*.;  which  two 
rents  taken  together  do  not  amount  to  10/.     Indeed  he  was  to 
pay  T.  H.  4*.  for  the  advantage  he  was  to  have  after  tlie  crop 
was  off;  but  an  agreement  of  this  sort  between  the  two  joint- 
tenants  cannot  be  considered  as  a  rent. 

199.  Uandverras  v.  Northop,  M.  T.  7  G.Sk  Burr.  S.  C  571. —  A  tenement  of 
In  1764  E.  //.,  the  father  ot  the  paupers,  being  settled  in  N.*  lOLtLjeu 
rented  a  tenement  of  10/.  per  annum  value  in  the  parish  of  L.,  and  teken  whhont 
paid  the  rent  to  the  landlord :  he  lived  above  40  days  in  a  part  ft*"<l  "'HI  g""* 
of  it  worth  40*.  a  year  only ;  and  let  the  rest  to  under-tenants.  —  tlJhoul*Ao 
The  Court  of  King's  Bench  was  unanimously  of  opinion  that  tenant  U?e  only 
£.  //.  had  taken  a  tenement  of  the  value  of  lO/.  a  year,  and  was  in  one  pMrt  of 
the  tenant  all  the  time.     It  was  not  necessary  for  him  to  occupy  it  it  wortli  40t.  a 
himself;   for  when   the  13  &  14  Car.  2.  c.  12.  speaks  of  persons  J^T'^""*" 
coming  to  settle  in  a  tenement  under  the  value  of  lO/.  a  year,  and  ^^^^^(^ 
cbes  not  require  a  person  renting  a  tenement  above  that  value  to  fer^t  tenints. 
occupy  it,  it  is  enough  if  he  rent  it,  and  reside  40  days  in  the  s.  C.  BL  B«p* 

€X>3. 

(e)  Bed  Tide  onto.  South  Sydenhsm  v.  Lamectony  pi.  196.  and^foiT*  Alt  •• 
niidalo  KirUMBi,2M^pl.  S03.  opfi/roit    •     . 
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pBrnH^and  if  it  be  a  bonS  Jide  taking,  he  may  underlet  it  as  he 

pleases. 
A tfoeneDt  of  200.  St, Matthews,  Bethnal Green,  v. 8/.  Botolph\  Aldgate,  H. 7'. 
fStm^fffbif  ai IQL  7  G»S*  Burr.  S.  C.  5*7^,  — «/.  F.  hired  a  dwelling-house  in  the 
Aj^.ulpnilbr  parish  of  A,  of  W,  fT.,  for  dve  months,  during  the  remainder  of  a 
av«  numtbt  «t  j|^,.^  which  fV.  had  therein,  and  for  which  F.  agreed  to  pay  W. 
^JFfy^  ^H^  the  sum  of  4/.  c  F>  came  with  his  family  to  settle  in  the  house, 
fiv«iiiaDtli%  ^'^^  remained  in  the  same  the  five  months  and  a  short  time  over: 
-v^UlfV*'^  ^^  house  was,  at  such  time  of  F.  taking  and  entering  the  same, 
dmeonitaf.  wonh,  to  he  let,  10/.  by  the  year.  —  Lord  Mansfield:  We 
40  dm,  gain  ^q  concluded  from  treating  this  tenement  as  being  under  10^.  per 
BytiiM5?G  s.^  «»«Mm  value  by  the  finding  of  the  justices,  who  have  stated  it  as 
^jo,  '      a  positive  fact,  that,  at  the  time  when  he  took  it,  it  was  of  the 

▼aloe  of  10/.  p^r  annum  .*  it  was  then  worth  so  much,  to  be  let. 

We  are  not  upon  the  evidence  of  the  value;  if  we  were,  perhaps, 
((iO-Ttyfrnim       this  might  come  a  little  matter  short  of  the  calculation,  by  about  (a) 

Si..V^^9o«^    Sd:  per  month.     But  the  justices  have  concluded  us  by  their 
}!-^'  •         '  <   finding.     Clearly,  the  rent  is  not  material ;  it  is  the  value  that  is 

IM^^**^        ■   '*'®*^*^     ^^  '*  ^^^  ^*®  ®^  South  Sydenham  v.  Lamerton  (b);  and 

'  Aston  and  Hewitt  Js.  concurred. 
J^piditlchouMF        201.  Res  v.  The  Inhabitants  o/Framlingham  (a),  T.  T.  IS  G.3. 
*»f*^J^*    Bnrr.  S.  C.  748.— S.  C.  verbally  contracted  and  agreed  with 
{^bSS^o^  &'  //.  of  AT.,  farmer,  to  hire  of  him,  //.,  a  public  house  called  the 
iMTiS{w*&4  '   ^^^>  A^  ^'^  ^^^^  ^"  orchard,  yard,  stable,  and  one  half  of  the 
fJinnt^A  apples  growing  in  -the  orchard,  (being  part  of  the  farm  in  the 

cfejyy'wifrtjiBy  occupation  of  //«,)    at  and  under  the  yearlif  rent  of   10/.    pay- 
*'**'^°'  ^  -   1^6  ^^^  y^^rly :  and  it  was  at  the  same  time  agreed,  that  all 
luffldrat  ^       pnrwA  rates  ana  charges  with  which  the  premises  should  become 

chargeable,  should  be  paid  by  //.,  and  not  by  C.  the  tenant. 

Soon  af^er  //.  drew  up  an  agreement  in  writing,  with  respect  to  the 

above  hiring,  in  the  words  following,  viz.  *<  29th  July  1765,  Then 

^^  leat  to  C,  the  Lam  in  M.,  orchard  and  yards  on  the  lower  part  of 

**  the  Hows,  and  the  stall  that  belong  to  the  cartlodg;  the  one  half 

**  of  the  apples  to  be  the  property  of  the  said  S.  //.,  and  the  other 

••part  the  property  of  the  said  S.  C^    The  rent  is  10/.  j)er  year  of 

^*  lawful  money  of  Grate  Briten  f  and  to  pay  the  rent  half  yearly,  that 

**  is  to  say,  at  old  Lady  and  old  Michelm es  t\ay,    'Tis  agreed,  that 

••  if  in  case  S.  C.  give  warning  at  a  Lady,  to  leave  the  premecies 

**  the  Midielmes  following ;  and  likewise  if  <$•  //.  give  warning  at  a 

"  Lfdy,  to  quit  the  primeces  the  Michelmes  following ;  the  said  S.  //• 

.'    ''  do  agree  to  the  above  mentioned  words.     As  witness  my  hand  : 

i  ••  S,  //."     And  brought  the  same  to  C,  to  be  signed.     To  which 

'""   '  '  C«  objected,  on  account  of  no  mention  being  made  in  such  written 

'         agreement,  with  respect  to  his  being  exonerated  from  the  payment 

!.   -.1.  «      qf  rates  s  to  which  H,  replied*  "  that  is  was  an  omission  through 

v. k ......  .  "  forgetfulness ;  but  that  he  meant  the  contract  should  be  under- 

'-"-  ■■■'  *^  STOOD  in  that  manner.'*     Which  agreement  appeared  to  the 

Court  to  be  signed  by  S.  //.  only:  but  H.  on  his  examination 

..  :  up<>n  oath,  declared^  >*  tliat  he  believed  C.  signed  a  counterpart 

.;.:,  f. .  .        .   '*  thereof;  but  could  not  find  the  same,  but  liad  seep  it  about  two 

.ijfis    I       . :   ''  or  three  years  since,  according  to  the  best  of  his  remembrance 

.(|-v  .L'  :.'  '■'.    •?  and  belief."      C  entered  on  the  premises  at  Michaelmas -day 

''"   following,  and  held  the  same  for  yo2/r  y^/7rf  then  next  following, 

•aod|Mij^  the  said  S.  H,  the  yearly  rent  of  10/.  for  each  of  tlie  said 

ytevs.    And  it  further  appeared  upon  the  examination  of  *//b  upon 

(a)  And  tee  Hex  u.  l5t.  Bm^,  Jkj^iM,^,  pi.  S08.    ^    "*    ' 
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cmthy  and*  also  of  C;,  that  C.  did  not  p/iy  antf  parish  rates  for  the 
prpmise«,  but  that  all  the  parish  rates  were  /Mii(/  by  //.,  for  the 
»Ao/(f  time  that  C.  occupied  the  premises,  pursuant  to  H.*s  under- 
taking and  agreement  with  C.  at  the  time  Ci  lirst  contracted  foe 
the  premises.  And  it  further  appeared  on  the  respective  examni--^ 
ations  of  //.  and  C.  npon  oath,  that  in  case  the  said  C.  hail  paid 
the  parish  rates  aforesaid;  H»  would  not  have  expected  to  be  paid, 
nor  would  C.  have  consented  to  pay  the  said  yearly,  rent  of  10/; 
for  the  premises.  —  Lord  Mansfield  and  the  rest  of  the  Court 
were  of  opinion,  that  this  was  a  good  taking  a  lease  of  a  tenement 
of  the  yearly  value  of  10/.,  within  the  intention  and  meaning  of 
the  act  of  parliament.  It  turns  upon  the  credit  given  to  the  person. 
Now  here  credit  is  given  to  this  man,  for  \0t.  a  year.  He  con- 
tracted for  it  at  that  rent ;  and  he  paid  tliat  rent  to  his  landlord  for  it. 
It  was  a  real  and  bonSJide  taking  a  tenement  of  that  yearly  value.. 

202.  Rex  V.  Bilsdale  Kirkham  (a),  T:T.\6  G.  3.  3  Burr. 523 .  A.ttiiciiMBt. 

71  ^.  went  from  the  parish  of  B.  K.  to  B.  W,,  and  there  married  under,  the  veiiM 
5.  the  pauper,  who  then  rented  a  tenement  of  4/.  a  year,  and  he  of  ICM.  a  year, 
occupied  the  said  tenement  with  her  durin?  his  life.     He  after*  '*°*«d  frnm 
wards  died,  leaving  the  said  S.  the  pauper.     Evidence  was  offered'  ^^^g^^nv 

to  prove  that  this  tenement,  at  the  time  the  man  occupied  it  with  time  during  the 

his  wife,  was  worth  15f.  a  year,  though  let  at  no  more  than  4/:  occupation  a£ 

But  the  Sessions  rejected  this  evidence^  and  determined  on  the  ^  pauper  ba^ 

rwit   actually  reserved ;    which   being  under  10/.  a  year,   they  ^^^^^ 

adjudged  that  the  pauper  was  not  settled  in  the  parish*  of  B.  fv.  !^willi»lii, 

by  renting  such  tenement.  —  By  Lord  Mansfield  :  The  justices  sMttlement, 

mive  done  wrong,  in  not  receiving  the  evidence  of  the  value  of  the  although  wk    . 

tenement  beyond  the  rent  paid.     Every  lease  from  year  tp  year  alteratiua  hm 

begins  afresh  every  year,  and  is,  in  point  of  law,  a  new  demise.  ""^^  *°  ***• 

If  the  tenement  was  of  the  value  of  10/.  a  year  any  year  during  '"**• 
the  man*8  occupation  of  it,  he  will  thereby  gain  a  settlement.  ~- 
The  case  was  sent  back  tcrthe  Sessions  to  receive  evidence  of  the 
falue ;  which,  being  certified  as  above,  the  Court  held'  it  a  goud 
settlement. 

203.  Rex  V.  Maghull,  E.  T.  24-  G.  3.  Editor'*  MSS.^H.  G.  Apaujer,  tiK 
took  a  tenement  in  MaghuU  consisting  of  a  cottage  and  an  acre  of  "*2lri*  "^ULi 
land,  of  the  value  of  7/.  per  annum^  by  verbal  agreement,  of  Lord  ^  ianSocdafii 
S.  for   eleven  years,   and   was  also  to  pay  Uie  taxes.     H..  G.  terwardsTO- 
(the  pauper)  let  this  tenement  by  a  like  agreement  for  his  whole  ceivmrent 
term  to    W.  at  the  same  rent  and  terms;    and  it  was  agreed  "^ww**"*** '*''** 
between  the  pauper  and  W.  that  the  latter  should  pay  his  rent  to.  •***  P*."*^ 
Lord   S.     The  cottlige  was,  at  the  time  of  this  letting,  in  the  SrSX^ST* 
occupation  of  £.  L.,  who  had  taken  it  of  the  pauper  at  3/.  a  year..  „^nu. 

fF,  entered  into  possession  of  the  hind,  and  let  the  cottage  to  L.  at  The  pauper* 
the  same  rent  of  SL  a  year..    The  pauper  some  time  afterwards  afHlrtlieundcrr* 
rented  a  tenement  for  75/.  in  Meiiing ;   and  resided  on  it  three  lowing  »ook 
years :  then,  being  sold  up  by  his  landlord  and  distressed  in  his  JJJJ^t*^[,SS* 
circumstances,  he  returned  in  1780  to  MaghuU  (having  given  up  inade\ip  lOfL 
the  tenement  in  Meiiing)  wfth  only  a  few  household  goods,  and   Acyadged,  ilnife 
took  a  cottage  of  W.  frood  of  the  value  of  3/.  a  year,  on  which  he  ha  contiaued: 
resided  above   a  year.     fV,    was   taken  for  tenant   to   Lord  S*.  Jw>*«f  *|»* 
for  the  whole  premises  in  MaghuU,  and  secured  to  his  lordship  the  J^l  AaUST^ 
rent  for  1778  and   1779  by  tlie  Joint  bond  of  iNniself  and  the  gsintdU^w* 
pauper.     fV.  also  received  from  L.  one  year's  rent  of  the  cottage»  ment. 

(a)  AndiMBezo.  AstOD,p0i^pL811.  aC.  QM  i^tk 
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distrained  her  for  another,  and  the  third  year  she  had  no  goods  to 
distrain  on.  The  pauper  having  by  an  artifice  got  fV,  from  home, 
entered  without  his  consent  on  the  acre  of  land,  and  began  to  mow 
It.  f^.  on  his  return,  by  the  desire  of  his  wife,  who  was  the 
pauper's  sister,  permitted  him  to  make  the  hay ;  and  the  pauper 
continued  in  possession  of  the  land  more  than  40  days,  whilst  he 
resided  in  the  cottage  which'  he  took  from  IV,  Wood ;  but  he 
never  received  any  rent  for  the  cottage  occupied  by  L.  The 
pauper  in  1780  paid  Lord  S.'s  agent  3/.  35.  in  part  of  the  rent 
for  that  year.  The  agent,  considering  him  as  having  obtained 
the  possession  fraudulently,  but  being  glad  to  get  the  rent  from 
anybody,  the  pauper  and  IV.  entered  into  a  joint  security  to  Lord 
jS.  for  the  residue  of  the  rent  for  1780,  which  was  never  paid. 
The  Sessions  held  the  pauper  to  be  settled  in  MaghuU, —  Cock- 
hill  showed  cause :  He  said,  the  underletting  of  the  tenement  of 
(a)^fae,pl.  7/.  made  no  difference,  for  which  he  cited  Rex  v.  Llandverras.  (a) 
199«'  The  pauper   continued   answerable  for  the  rent;    Lord  S.  con- 

sidered liim  as  his  tenant,  and  accepted  rent,  and  took  security 
from  him«  As  to  the  circumstance  of  his  obtaining  possession 
again  by  fraud,  it  was  entirely  immaterial,  since  it  was  not  neces- 
sary that  he  should  continueln  the  possession.  —  Fielding  contrh^ 
observed,  that  the  taking  of  the  7/.  a  year  was  by  a  parole  agree- 
ment for  1 1  years,  and  therefore  amounted  only  to  a  tenancy  at 
will ;  that  an  estate  at  will  was  undoubtedly  sufficient  to  gain  a 
settlement ;  but  it  appeared  from  the  circumstance  of  the  case, 
that  the  will  was  determined  before  the  taking  of  the  3/.  a  year 
from  Wood.  When  the  pauper  took  an  under-tenant,  the  assign- 
ee) Co.  Lit  57.  noent  destroyed  the  estate  at  will.  Lord  Coke  says  (A),  that  if 
^*      .  tenant  at  will  grant  his  estate,  the  grant  is  void,  but  the  will  is 

determined.     It*  the  original  taking  was  then  out  of  the  question, 

it  would  be  incumbent  on  the  other  side  to  show  a  fresh  taking, 

which  it  was  impossible  to  make  out.     The  bond  could  not  amount 

to  a  taking  ;  it  was  only  a  security  ;  or,  at  most,  being  joint,  would 

make  the  pauper  tenant  only  of  a  moiety,  which  was  not  sufficient 

in  value.  —  Lord  Mansfield:    This  case  is  very  particularly 

circumstanced.     It  never  did  occur  before,  and  probably  never 

*  will  again,  and  can  never   be  an  authority.     It  would  certainly 

be  difficult  to  show  that  a  new  lease  was  granted ;   but  I  take  it 

the  other  way  :  and  I  am  of  opinion  the  old  one  never  was  deter- 

•  mined.     Lord   S.  never  gave   the  pauper  up  as  tenant,  and  he 

continued  liable  for  the  rent.  —  Buller  J.     There  is  something 

of  a  contradiction  in  the  case,  stating  that  the  other  man  was 

taken  as  tenant;  but  it  does  not  follow  that  the  pauper  was  given 

up.     Lord  S.  meant  to  continue  both  him  and  his  und^r-tenant 

*    liable.  —  Order  confirmed. 

ArVauaulent  204.   Ashburton  v.    Woodland,  E.  T.  26  G.  3.  1  T.  i?.  261. — 

renting  of  a  ^-  Thg  pay p^r  j'.  G.  was  a  day-labourer,  and  settled  in  the  parish 

a^eSr  m  tak-     ^^  ^*  ^^  servitude.  He  went  into   the  parish  of  A.,   where   he 

Svg-a  farm  of      rented  a  cot-house  at  1/.  12^.  per  annum,    in    which    he  resided. 

that  value  with-  While  he  So  rented  it,  on  or  about  October  1782,  he  took  a  meadow 

outMngabla     for  one  year  in  W.y  at  the   rent  of  10/.  10^.  of  one  A/.  N.  (c), 

to  stock  it,  wjU    ^iio  resided  in  the  said  parish,  and  rented  this  together  with  other 

tliPlMit.  •  ^^)    ^^  ^  former  Sessions  the  evi-     of  opinion  that  his  testimony  was  ad- 

-' *  dence  of  J/.   Narthcole  was  rejected;     missible,  sent  the  case  down  to  be  rc- 

bbt  the  Court  of  King's  Bench  being     stated,  and  to  receive  his  evidence. 


Sect.  4^]   of  the  value  op  the  tenement.  \'^ 

ground  of  Mrs.  7*.,  and  paid  the  poor-rates  thereof,  being  by 
covenant  to  be  reimbursed  by  the  said  Mrs.  T. :  the  pauper  did 
not  stock  it  at  al!,  but  at  Christmas  Jet  the  grass  for  3/.  5*. 
to  E.  B.  (without  the  privity  of  M)  until  the  Lady-day  following. 
B.  stocked  it,  and  paid  the  rem  to  G.,  who  afterwards,  but  not  on 
same  day,  paid  N.  his  landlord  5/.  5^.  for  a  half-year's  rent : 
several  persons  had  offered  to  take  the  grass  of  the  pauper  before 
he  let  it  to  ^.*  the  pauper  laid  up  the  ground  for  mowing,  and 
then  let  the  shred  or  mow  to  Af.  M  for  5/.  5«.  and  the 
after 'grass  for  2/.  2j,  at  the  end  of  the  year,  when  he  came 
to  settle  accounts  with  A^.,  the  pauper  received  2/.  2*.  on 
balance  of  accounts,  after  allowing  5/.  55.  to  M  for  the 
half  year's  rent  then  due  :  M  did  not  apply  to  the  pauper  to 
take  this  ground,  but  the  pauper  applied  to  him,  and  he  readily 
trusted  him ;  assigning  as  reasons,  that  he  believed  him  to  be  an  , 

honest  man,  though  a  day-labourer,  having  known  him  upwards  of  « 

20  yean,  and  that  he  had  heard,  just  before  he  let  him  tne  estate, 
that  the  pauper  had  received  a  legacy  from  a  brother-in-law  equal 
to  the   year's  rent :  N,  had  frequently  niade  a  practice  to  take 
ground,  and  let  it  out  again  in   parts  and   parcels :  three   years 
previous  to  the  taking  of  the  above  meadow  tne  pauper  applied  to 
the  parish   officers  of  W.  for  relief,  on  account  of  sickness,  and 
was  relieved  by  them :  about  half  a  year  after  the  expiration  of 
the  term  for  which  he  took  this  meadow,  his  wife  applied,  and  re- 
ceived pay  of  the  parish  of  fT.,  he  then  being  sick  m  the  Exeter 
hospital :  be  made  a  fresh  agreement  for  taking  another  field  of 
N.f  at  13/.  per  annum^  on  the  morning  of  the  day  he  was  examined 
before  the  justices   touching  his  settlement.     And  the  Sessions 
were  unamiously  of  opinion,  that  the  taking  of  the  said  field  was 
fraudulent.  —  Willes  J.   delivered   the   opinion   of  the  Court, 
that  the  conclusion  of  the  justices,  upon  the  facts  stated  in  this 
case,  that  it  was  a  fraudulent  taking,  was  right,  and  the  order  of 
the  Sessions,  confirming  the  order  of  two  justices   by   which  'G» 
and  his  wife  and  children  were  removed  from   A,  to    ff.,   was 
affirmed. 

2a5.  Simonburn  v.  Melkridge  (a),  H.  T.  27  G.  3.  1  T.  R.  598 —  ftrweeimsy  be 
J.    P.f     the     grandfather     of    the     pauper,     J.   P.,     acquired  considered « 
a   settlement  in    M.    by    renting  a   tenement    of    10^.   a    year;  J**'^^]^ 
and  the   said  settlement   was   the    derivative   settlement   of  the  J^  tenement, 
pauper.     J.  P.,    after    his    so   acquiring   a  settlement  in    A/7, 
havmg  then  a  family,  was  appointed  to  be  a  herd  to  several  per- 
sons having  a  right  of  common  upon  a  large  and  extensive  common 
or  waste  lying  in  the  township  ot  H-,  in  the  parish  of  H. :  He  ac- 
cordingly entered  upon  his  said  employment,  and  removed   with 
his  family  to  a  house  situate  upon  the  said  common,  where  he  re- 
sided several  years,  and  until  his  death  :  as  a  reward  for  his  said 
services,  he  was  allowed  the  exclusive  enjoyment  of  the  house^ 
and  of  a  parcel  of  meadow-ground   adjoining  thereto ;  and   the 
house  and  ground  were  worth  20/.  a  year.  — The  Court  thought 
no  doubt  could  be  entertained  upon  the   question  :  for  they  said, 
that  the  service  of  the  pauper  was  equivalent  to  his  paying  rent ;  • 

and  that  the  commoners,  instead  of  giving  him  so  much  money  by 
way  of  wages,  had  permitted  him  to  occupy  this  house  :  that  the 
case  expressly  stated,  that  the  pauper  had  the  exclusive  enjoy- 
(a)  See  Rei  v.  Minster,  ante^  pi.  182;  Rex  v.  Kelstem,  anie,  pi.  185. 
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m«Dt  of  the{>reini«e8  in  question^  which  were  worth  202.  a  year : 
that  possession  could  not  be  stated  in  stronger  terras ;  and  -that'the 
(a)l  T.  B.458.  ciue  ofRexv.  Fillonghy  (a)  was  much  stronger. 
LmdoTtbe  906.  Hex  v.   Londonthorpey    T.    T.    35  G.S.  6  T.  R.  37T*  — 

wiAworeLlOi.  jr.  J.,  miller,  took  a  tenemqnt  in  the  hamlet  of  S.  at  6l.6t* 
Ayeer^ra winch  a  year,  in  which  he  resided  near  three  years,  and  the  greater 
htS^rpati-  i""^  of  thattimexentedof  the  lord  of  the  manor  of  S.  a  piece  of 
4PinrfiR^imd  waste  ground  in  the  hamlet,  at  the  yearly  value  of  lOs,  6d,y  upon 
mlAA,  by  which'he  had  the  privilege  of  building  a  post-windmill,  and  which 

•grcctnent  he  was  at  liberty  to  remove  at  pleasure.     He,  accordingly,  built  a 

»i^S^"^"  post-windmill  upon  tliat  ground,  at  the  expence  of  120/.,  and 
ftake'awafon^  worked  it  for  about  three  quarters  of  a  year,  but  rented  the  ground 
quitting  the  ^^r  two  years  and  a  half,  the  greatest  part  of  which  time  the  mill 
premiies,  is  not  was  Standing  thereon.  The  mill  was  constructed  upon  cross 
M  tenement  of  traces,  laid  upon  brick  pillars,  but  not  attaclied  or  fixcil  thereto, 
*w!?^*i!ir\"**  »^hich  is  the  usual  mode  of  building  mills  of  that  nature.  Ana  the 
tSem^for sT  *"'^'  ^**  considered  as  the  property  of  the  tenant.  He  let  it  to 
•  T«tr.  *    ^"^  «^*  ^o**  ^  quarter  of  a  year,  at  the  rate  of  9/.  per  annum,  during 

which  time  the  pauper  re^sided  in  the  said  tenement  of  the  rent  of 
6/*  per  annum.  The  pauper  afterwards  sold  the  mills  as  a  chattel 
interest,  and  it  was  taken  away  by  the  purchaser  without  any  in- 
terruption of  the  landlord ;  no  rates  were  ever  paid  or  demanded 
for  tne  mill,  or  the  ground  on  which  it  stood.  The  question  for 
the  opinion  of  the  Court  is,  Whether  tlie  pauper,  by  living  upon 
liis  tenement  of  6/.  a  year,  and  renting  4he  piece  of  land  at  10<.6^., 
and  afterwards  building  and  working  the  mill  for  the  time  afore- 
said,.and  letting  the  same  for  a  part  of  the  term  as  above  stated, 
was  to  be  considered  as  holding  10/.  a  year,  and  to  have  gained  a 
settlement,  either  in  respect  thereof,  or  as  havins  purchased  an 
interest  in  the  said  hamlet  of  the  value  of  30/.,  and  residing  in  the 
said  hamlet  at  the  same  time  for  above  the  space  of  40  days  ?  — 
XfORD  KRNaroN  C.J.  There  is  no  doubt  but  that  the  taking  of  a 
w^raill  attached  to  the  ground,  of  the  value  of  10/.  a  year»  will 
confer  a  settlement ;  a  prigcipe  vf  ill  Fie  for  such  a  windmilL  The 
See  the  can  qf  taking  of  a  rabbit-warren  was  also  held  to  give  a  settlement,  be- 
^ei  V.  Min-  cause  it  was  a  tenement;  and  so  in  the  case  of  the  land-sale 
wiBith,  onl^  colliery.  But  this  windmill,  as  described  in  the  case,  is  nothing 
?r     • .  l^nt  a  chattel.     And  if,  in  questions  of  this  kind,  we  were  merely 

j  to  consider  the  ability  of  the  pauper,  without,  at  the  same  time* 

•onsidering  whether  he  rented  a  tenement,  we  should  abandon  the 
statute  altogether,  and  the  decisions  upon  it.  It  might  as  well  be 
said  that  an  iron  maltmill  would  give  a  settlement.  This  post* 
windmill  was  the  sole  property  of  the  tenant  himself;  and  it  was 
not  fixed  in  the  ground,  but  detached  from  it.  But,  in  order  to 
confer  a  settlement,  it  should  be  so  connected  with  the  land  as,  in 
legal  contemplation,  to  fall  within  the  description  of  a  tenement. 
-—  Grose  J.  This  mill  was  a  mere  chattel,  and  was  the  property 
of  the  tenant,  and  not  of  the  landlord :  and  it  is  no  more  a  tene- 
ment than  a  large  coffee-mill  put  up  by  the  tenant  in  his  house. 
A  •;»«»«*  207*  Rex  v.  Hellingley,  T.  T.  48  G. 3.  10  East^  41.  —  7.  P.(&) 

£•1**  rf^    hired  a  house  at  B,  by  the  week,  paying  4«.  a  week  for  the  same, 

A  week,  at  all 

(6)  One  point  made  in  this  case  was,     a  tenement,   but  upon  this  point  the 
that  J,  p.  was  a  soldier,  and  therefore     Court  gave  no  opinion, 
onsblo  to  gain  a  aattkncnt  by  renting 
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and  resided  therein  for  three  months.    The  house  so  hired  and  oc«  timci  ofthe 
cupied  by  him  is  at  ail  times  of  the  year  of  the  value  of  4«*  a  weeic,  year,  if  Ih  by 
if  taken  by  the  week  ;  but  is  not  of  the  value  of  10/.  per  annum  the  fiwsl,  but 
to  be  taken  by  the  .year.    The  question  reserved  was.  Whether  notiobtoftlM 
J.  P.  sained  a  settlement  under  the  above  circumstances  ?— Lord  ^"*  ^}^  * 
Ellemmobough  C.J.   The  Couri  is  clearly  of  opinion,  that  no  ^TtLvim 
settlement  was  gained  by  the  pauper  in  B.    The  words  of  the  amnot^raSbr  a 
statute  enable  tlie  justices  to  remove  any  person  who  '*  shall  come  lettlcoitiitoa 
*'  to  settle  in  any  tenement  under  the  yearly  value  of  ]0/.»"  that  is^  tbe  occupSw^ 
upon  a  tenement,  the  value  of  which  is  to  be  estimated  by  its  an-  ««i<MiiirtL««ou 
nuai  value,  to  be  let  by  the  year,  at  the  time  of  the  party's  coming  "*^^^3r«- 
to  settle  upon  it.     It  need  not,  in  fact,  be  let  for  a  whole  year,  it  \ 

may  be  let  by  the  week,  or  the  day ;  but  those  lettings  are  only 
media  for  ascertaining  the  yearly  value,  if  nothing  appear  to  the 
contrary ;  bat  when  it  is  expressly  found  that  the  tenement  was  ' 

not  o^  the  value  of  10/.  if  taken  by  the  year,  it  is  impossible,  by 
any  reasoning,  to  make  the  matter  more  clear.   Suppose,  however,  ' 

that  it  miglu  be  let  every  week  in  the  year  at  4i.  a  week,  which  \ 

would  amount  to  10/.  85.  and  a  fraction ;  I  ask  whether,  in  fair 
estimation,  that  would  be  of  equal  value  with  a  tenement  of  the 
value  of  \QL  a  year  to  let  by  the  year  ?  Whether  the  difference 
of  8<.  and  a  fraction,  to  be  made  by  52  successive  contracts,  would 
be  an  equivalent  for  so  much  additional  trouble  and  incon- 
venience ?  Nobody  would  hesitate  to  say,  that  such  a  tenement 
vas  not  of  the  value  of  iOL  to  be  let  by  the  year.  But  the  estate, 
speaking  of  yearly  value,  means  the  value  of  the  tenement  to  be  let 
hjf  the  year^ — Grose  J.  agreed.  —  Le  Blanc  J.  When  the 
itatute  speaks  of  the  yearly  value,  what  else  can  be  understood  by 
that  expression  but  the  value  to  be  let  by  the  year  f  It  has  been 
held  indeed  by  construction  of  the  statute,  that  a  settlement  may 
be  gained  by  taking  of  a  tenement  for  less  than  a  year,  provided 
it  is  of  an  aliquot  value,  which  would  amount  to  lo/.  a  year.  But 
in  none  of  the  cases  where  that  has  been  decided  did  it  appear, 
that  the  estimated  value  depended  on  the  mode  of  letting  by  tlie 
week,  or  other  shorter  period  than  a  year.  But  the  letting  at  so 
much  by  tbe  week  or  the  month  was  merely  taken  as  a  criterion  of 
the  yearly  value :  and  this  is  an  answer  to  all  those  cases.  Here, 
however,  it  is  stated,  that  the  value  of  10/.  within  the  year,  de- 
pended on  the  taking  being  for  a  shorter  period  than  a  year,  and 
no  person  would  have  paid  that  yearly  value  for  it.  If  this  then 
were  allowed  to  confer  a  settlement,  the  next  thing  contended  for 
would  be,  that  a  field,  which  nobody  would  take  for  10/.  a  year,  iC 
it  could  be  let  out  by  the  tenant  for  one  night  (which  he  might 
do  to  drovers  of  cattle  on  the  road)  at  that  rate,  would  confer  a 
settlement.  I  am  not  disposed  to  extend  the  words  of  the  act 
further  than  the  cases  have  already  gone.  — Bayley  J.  This  case 
b  so  clear,  that  I  regret  that  the  Sessions  were  prevailed  upon  to 
reserve  it  for  our  consideration.  The  question  is,  Whetlier  the 
value  of  this  tenement  be  10/.  a  year?  To  ascertain  tliat,  the 
only  fair  criterion  is,  whether  it  would  let  at  a  single  letting,  with- 
out further  trouble,  for  that  sum ;  if  it  could  be  so  let  at  a  single 
letting,  the  landlord  might  reside  elsewhere  at  a  distance :  but  if 
it  is  to  be  let  weekly,  he  must  either  reside  upon  the  spot  himself, 
and  have  so  much  additional  trouble  in  letting  it,  or  he  must 
employ  somebody  else  there,  and  pay  him  for  bis  trouble:   in 
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either  case,  part  of  the  10/.  obtained  within  the  year  by  weekly 
lettings  would  go  either  to  compensate  himself  for  his  trouble,  or 
In  defraying  the  expence  of  his  agent :  besides,  the  risk  of  not 
being  able  to  let  it  for  three  weeks  in  the  course  of  the  year,  in 
which  case  the  actual  rent  would  be  reduced  under  10/.  a  year. 
The  statute  then,  speaking  of  the  yearly  value,  and  the  question 
being,  whether  the  tenement  were  worth  10/.  a  year  to  be  let  at  a 
single  letting,  without  further  trouble,  and  that  being  negatived 
by  the  case,  it  is  clear  that  no  settlement  was  gained  by  the  pau- 
per's occupation  of  it.  —  Order  of  Sessions  confirmed. 

SttUii^g  ibr  40  ^^-  ^^  ^-  ^^'  ^^"^  Deptfordy  H.T.  51  G.  3.  13  East,  320.— 
^««  upon  a  Removal  from  D.  to  G. ;  order  quashed,  subject,  &c.  The  pau- 
t8nciiieiit,oftlie  per  at  Christmas  1807,  rented  a  tenement  of  E,  B,  in  G.,  and  re- 
yeurly  rent  rf  sided  upon  It  more  than  40  days,  under  an  agreement,  by  which  it 
J^' **■•.*"""  was  stipulated  that  he  should  pay  10/.  by  the  year  to  B.  for  the 
imtet^md'tLef,  **'^  tenement,  and  that  B.  should  pay  all  taxes,  rates,  and  charges 
will  confer  a  whatsoever;  which  he  did.  The  Court  of  Quarter  Sessions  were 
■etdementupon  6f  opinion,  that  if  the  taxes,  rates,  and  charges,  usually  deemed 
te  tenant  the  tenant's  taxes,  are  to  be  deducted  from  the  10/.  which  the 

tenant  agreed  to  pay  the  landlord,  the  said  tenement  was  not  of 
the  annual  value  of  10/.  .*  but  if  those  taxes  are  not  to  be  de- 
ducted, the  said  tenement  was  of  the  value  of  10/.  The  case  was 
reserved,  in  order  to  bring  under  the  revision  of  the  Court  the 
{a\AiUejpL!X>\*  judgment  in  the  case  of  Rex  v.  Framiingham.  {a) —  Lord  Ellen- 

BOROUOH  C.  J.  If  we  were  sitting  to  hear  the  case  of  The  King  v. 
Framlingham  now  argued,  the  argument  might  have  weight ;  but 
it  having  been  settled  nearly  40  years  ago,  that  the  rent  reserved 
(all  fVaud  apart)  is  to  be  taken  as  the  criterion  of  the  value  of  the 
tenement,  without  reference  to  the  payment  of  the  rates  and  taxes 
by  the  landlord,  we  are  not  now  at  liberty  to  disturb  that  upon 
any  speculative  opinion.     The  tenant  may  be  said  to  obtain  credit 
for  a  tenement  in  one  sense  of  the  yearly  value  of  10/./  and 
I  cannot  say  that  the  former  decision  is  so  directly  against  the 
words  of  the  act  as  necessarily  to  be  wrong.  —  Grose  J.     It  is 
belter,  stare  decisis.     The  very  case  has  been  already  determined. 
—  Le  Blanc  J.  If  we  were  to  decide  against  the  tormer  case,  it 
would  let  in  the  deduction  from  the  amount  of  the  rent  reserved, 
of  every  payment  to  be  made  by  the  landlord,  which  might  have 
been  thrown  upon  the  tenant.     The  rule  being  settled  otherwise, 
it  is  better  to  abide  by  it.  —  Bayley  J.  There  is  quite  uncer- 
tainty enough  in  settlement  cases ;  and  when  a  point  has  been 
once  decided,  it  is  best  to  adhere  to  the   decision.  —  Order  of 
Sessions  quashed. 
ThetAing  of  a      209.  Rex  v.  Purley,  T.  T.  52  G.  3.  16  East,  126.— The  pauper 
tenement   •        occupied  for  a  year  a  cottage  and  garden  in  Sonning,  of  the  an- 
r*"^^  **■'■    nual  value  of  4/.,   and  also   held  a  piece  of  land  for  the  same 
wS  bTth^"'^'    pe"od,  at  the  rent  of  6/.  10^.  for  that  year.     This  land  had  been 
Lmdlord  with     Cropped  by  the  landlord  with  clover  and  grass  seeds,  previously  to 
dorer  and  grsM  lettmg  thereof  to  the  pauper,  and  in  consequence  of  its  being  so 
■eedt when  let    cropped,  it  was  worth  6/.  10*.  for  that  year;  but  had  it  not  been 
^^orAiW    ^^  cropped  by  the  landlord,  it  would  have  been  worth  only  2/.  5s. 
ayear  iNit     '   P^''  year. — Lord  Ellekborough  C.  J.     The  pauper  occupied  a 
without  that       tenement  which,  during  that  year,  was,  in  fact,  of  the  value  or  10/. 
drcunscaace  woaU  have  been  of  much  lets  annual  value,  will  confer  a  settlement. 
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how  h  became  of  that  value  is  immaterial :  it  might  have* happened 
that  the  crop  was  worth  more  in  that  year.  —  Orders  qnashed. 

210.  Rex  V.  Ringwood (a),  E. T.  5SG.S,  1  M.Sf^  S.  381  .—Removal  The  renUng  of 
from  T.  to  R,     Order  confirmed,  subject,  &c.     The  pauper  being  an  acre  of  Und 
settled  in  R,  (b),  rented  a  cottage  in  7'.,  for  which  he  paid  2/.  2s.  ■*  ^^  '""a 
a  year,  and  he  had  the  use  of  a  yard,  for  which  he  paid  1/,  a  ^^^^Oeto" 
year.     Whilst  he  occupied  this  cottage  and  yard,  he  took  nearly  ingr'n^utoe^" 
an  acre  of  land  in  another  parish,  at  the  rent  of  Si.,  from  Easter  to  (where  the  Und 
OcX.oher  Jbllowing^Jbr  planting  potatoes.     The  ground  had  been  dng.  bad  been  pre- 
by  the  landlord  for  that  purposet  and  it  xoould  not  have  been  let  for  viowrty  dog  by 
more  than  half  price  if  had  not  been  dug, — Grose  J.     The  only  Jj!,^^^^]!^ 
question  is,  whether  the  pauper  came  to  settle  on  a  tenement  of  ^^i  SJJJpS* 
the  yearly  value  of  10/.     Looking  at  the  case,  we  find  that  he  went  uavv  been  l«t 
to  T.  with  his  family,  and  resided  there  more  than  40  days.     As  for  miore  thafr 
to  the  value  of  the  tenement  which  he  occupied  during  that  time,  half  that  pr^ 
h  is  expressly  stated  to  be  above  JO/.;  but  it  has  been  contended  ^^?5ttJ'?*w»« 
that  the  land  which  he  rented  from  Easter  to  October,  for  planting  caiMStdmX! 
potatoes,  might  be  worth  8/.  for  that  time,  and  yet  not  of  that  teDcuieiic  oftfle 
value  for  a  year.     That  proposition  I  do  not  understand,  and,  yearly  vahi^  ^ 
therefore,  cannot  assent  to  it. — Le  Blanc  J.     In  this  case  the  W.  although 
pauper  rented  a  cottage  in  T.,  at  2/.  2s.  a  year,  during  which  time  |Jl?*'  '^***^ 
he  also  rented  nearly  an  acre  of  land,  in  another  parish,  from  nionwayan* 
Easter  until  October,  for  planting  potatoes,  at  the  rent  of  8/./  which  acre  of  such 
land  had  been  previously  dug  by  the  landlord,  and  would  not  have  land  would  not 
been  let  for  more  than  half  that  price,  if  it  had  not  been  so  due.  let  ft*r  more 
All  these  premises  taken  together  at  the  rent  for  which  they  were  "*"  *'• 
let,  amount  to  above  the  value  of  10/.     But  the  question  is,  whe- 
ther we  are  to  reduce  that  value  by  taking  the  land,  which  was  let 
for  8/.,  at  the  rent  for  which  it  would  have  been  worth  to  be  let,  if 
it  had  been  in  a  different  state ;  or,  in  other  words,  whether  we  are  ^ 

to  deduct  from  the  rent  the  value  of  the  labour  bestowed  by  the 
landlord  on  the  premises  before  he  let  them.  I  think  the  Court 
must  look  to  what  was  the  value  of  the  tenement  at  the  time  the 
pauper  came  to  settle  upon  it,  without  considering  by  what  means 
it  became  of  that  value.  I  agree  with  the  gentlemen  who  have 
argued  on  the  other  side,  that  the  value  of  the  tenement  increased 
by  the  labour  bestowed  upon  it  after  the  letting  cannot  be  taken 
into  the  account ;  as  if  the  pauper  had  taken  it  at  the  rent  of  5/., 
and  had  bestowed  labour  upon  it  to  the  amount  of  5/.  more,  that 
would  not  have  made  a  renting  of  10/.  But  where  the  labour.has 
been  previously  bestowed,  so  as  to  make  the  land  fairly  wonh  the 
rent  at  the  time  it  is  taken,  the  Court  cannot  separate  the  value  of 
that  labour  from  that  of  the  land. —  Bayley  J.  This  is  nothing 
more  than  a  party  taking  land  in  a  high  state  of  cultivation,  whicii 
has  rendered  it  of  the  value  agreed  to  be  given  for  it  at  the  time  of 


(a)  Sec  Rex  v.  West  Cramore,  ante, 
pL  153. 

(6)  The  manoer  in  which  the  settle- 
ment was  gained  in  R.  viz.  by  renting 
a  tencnient  in  R.  of  lOl,  jier  annum, 
formed  part  of  this  case,  and  it  was 
neant  to  be  contended  (the  pauper 
hsring  slept  40  nights  in  the  parish  of 
R.  and  40  nights  in  anoUier  parisli, 
during  the  tenancy,  and  having  tiept 


the  last  night  but  one  of  the  tenancy  in 
such  other  parish,  and  passed  the  last 
night  of  the  tennnct/  in  his  house  at  R* 
packing  up  his  things  without  going  to 
bf.d,)  that  no  settlement  was  gained  in 
R, ;  but  jKT  Lord  EUenborough  C.  J, 
The  Court  will  not  enter  into  minute 
inquiries  whether  the  pauper  slept  in 
the  literal  sense  of  the  woid,  wbat'viriH 
satisfy  " pernoctavit**  is  sufficient. 
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the  taking.     Nor  do  I  think  that  it  would  have  been  worth  lew  if 

it  had  been  taken  for  a  whole  year.     It  is  argued,  indeed,  by  the 

counse],  that  if  the  pauper  had  taken  it  for  a  year,  he  would 

have  had  to  dig  it  himself,  and  then  it  would  have  been  of  less  value 

.  to  him  than  what  was  given  for  it  for  a  shorter  period ;  but  it  does 

not  follow,  that  if  he  had  taken  it  for  a  year,  he  would  necessarily 

have  had  to  dig  it.     I  think,  therefore,  that  this  tenement,  coupled 

with  the  other  property,  amounts  to  a  tenement  of  more  than  10/*  a 

year. — Order  of  Sessions  auashed. 

n^valiMof  211.  Rex  v.  Aston,  H.T,  57  G.S.  GALSfS.  54  —  On  appeal 

miMworot,  io    against  an  order  for  the  removal  of  Jessorif  widow,  from  the  parish 

nwStwitS^      of  i4.  to  //.;  the  Sessions  quashed  the  order,  subject,  &c.     The 

timMnrt,iitobt  pBuper  was   the  widow  of  7*.  </.   the  younger,  deceased,  who 

takmMoftlM    was  the  son  of   T.  J,  the  elder.      In  1800  «/.  the  elder  took 

tinM  wlieo  tlM     a  piece  of  land  in  //.  for  99  years,  at  the  rent  of  2/.  2s.  a  year,  and 

p^ycooDCito    byji^  on  it  two  houses,  each  of  the  yearly  value  of  lU.Ss.,  in  one 

bMtn  wbmm     of  which  he  lived,  and  let  the  other  at  5/.  5s.  a  year.     When  the 

sMii  took  a         ^^^  ^^  finished  he  went  to  live  in  it  himself,  and  before  he  had 

pioraof  land      built  the  other  he  let  it  at  5/.  5s.  a  year,  and  the  tenant,  imme- 

for  99  yean        diately  after  it  was  completed,  entered  upon  it,  and  it  was  con- 

at  the  rent  of      stantly  let  to  the  time  of  the  appeal.     During  this  time  J.  the 

oa  widchhe*      younger,  being  an  infant,  and  not  having  gained  a  settlement  in  his 

built  two  own  right,  lived  with  his  father  as  part  of  his  family  for  several 

bootcs,  each  of   years,  and  never  gained  a  settlement  in  his  own  right.— Lord 

tbe  yearly  value  Ellknborough  C.J-     I  think,  upon  looking  at  the  language  of 

^^vL'kI!*"'*  '^*®  statute,  that  we  are  bound,  in  considering   the  value  of  a 

iwed  andlet      tenement,  to  regard  that  as  its  value  which  it  bore  at  the  time 

tbe  ocber  at         when  the  party  took  it,  and  not  the  increased  value  which  it  has 

SL  St.  a  year :     acquired  by  the  improvements  made  upon  it  during  his  occupation. 

Held,  tbat  be      If  we  find  that  this  tenement  was  of  no  greater  value  than  2^.  2s.  a 

did  not  thereby   y^ar  at  the  time  when  the  pauper  took  and  entered  upon  it,  that 

ment.*       *"      naust  be  deemed  its  value  at  the  time  he  came  to  settle  in  it.     It 

cannot  be  that  its  value  is  to  be  perpetually  fluctuating  afterwards, 
the  time  pointed  to  being  that  when  he  comes  to  settle  in  it,  at 
which  time,  if  it  be  not  of  the  annual  value  of  10/.,  he  does  not 
acquire  a  settlement  by  it.  I  forbear  entering  more  into  detail  in 
this  case,  because  I  fear  that  many  of  the  doubts  that  have  arisen 
upon  subjects  like  the  present  are  owing  to  extraneous  dicta  that 
have  from  time  to  time  fallen  from  the  Bench.  The  principle, 
however,  seems  to  be  this,  that  where  a  party  comes  into  a  parish, 
with  a  sufficient  credit  to  acquire  the  taking  of  a  tenement  of  10/. 
a  year,  this  shall  entitle  him  to  reside  irremoveably. —  Bayley  J. 
The  value  of  the  tenement  must  be  taken  as  of  the  time  when  the 
person  comes  to  settle  in  it.  The  case  of  I  he  King  v.  Dilsdak 
(a)^iite,pl.S0S.   Kirkham  (a)  is  a  strong  authority  to  this  point.     That  case  was 

shortly  this :  The  pauper  rented  a  tenement  at  4*/.  a  year,  which, 
during  his  occupation,  became  of  the  value  of  15/.  a  year;  and  it 
was  held,  that  evidence  to  prove  it  of  the  increased  value  ought  to 
have  been  received,  because  he  being  tenant  from  year  to  year,  the 
lease  began  afresh  every  year,  and  was,  in  point  of  law,  a  new 
demise.  This  was  the  express  ground  of  distinction  taken  by  Lord 
Mansfield  in  tbat  case. — Abbott  J.  This  case  is  neither  within 
the  words  nor  the  meaning  of  the  act  of  parliament.  —  Per 
Curiam  ;  Order  of  Sessions  confirmed. 
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212.  Rex  v.  Castle  Morton,  E.  T,  1  G.4.  3  B.S^  A.  5^S.—S.  B.,  An  igreement 
widow,  and  her  tt?o  children,  were  removed,  by  order  of  two  justices,  i°  ^^'ting,  un- 
firom  T.  to  C.  M.     On  appeal,  the  Sessions  confirmed  the  order,  »^n>P«d,  for 
subject,  &c,     J.  B.y  the  husband  of  the  pauper,  being  settled  by  {^nem^°*^* 
hiring  and  service  in  C.  M.,  afterwards  took  a  tenement  in  the  ceruTn  rent  * 
parish  of  £.,  in  the  county  of  fT.,  of  one  Miss  P, ;  the  terms  of  haWng  been 
the  taking  were  contained  in  a  written  agreement,    unstamped,  lost:  Held, 
which  was  lost.     J,  B.,  after  residing  on  the  tenement  about  half  ^"^  parole  eri- 
a  year,  gave  Miss  P,  3/.  to  be  off  the  bargain,  and  entered  into  a  contenu  II* 
fresh  agreement  with  Mr.,Ptf/icew/,  the  landlord  of  Miss  P.,  who  not  adiniwSle, 
accepted  him  as  tenant  in  her  stead.     Tiie  appellants,  to  prove  the  for  the  Uke  of 
value  to  have  been  10/.  or  upwards,  offered  parole  evidence  of  the  pnmng  thereby 
contents  of  the  unstamped  agreement,  which  had  been  lost,  in  «he  value  of  th« 
order  Co  prove  the  amount  of  rent  agreed  for  between  Bedward  *^*™*"*' 
and  Miss  P.,  which  parole  evidence  the  Court  refused  to  admit. — 

Abbott  C.  J.     The  promissory  note  was  there  (a)  admitted  in  evi-  fa)  Dover  r. 

dence,  on  the  ground  that  the  defendant,  who  had  been  in  that  case  Maestaer, 

guilty  of  a  crime,  should  not  be  allowed  to  relieve  himself  from  5E8p.Rep.99. 
the  consequences  of  it  by  such  an  objection.  And  so  in  the 
case  of  forgery,  a  prisoner  cannot  object  that  the  forged  instru- 
ment, when  produced,  cannot  be  given  in  evidence  for  want  of  a 
proper  stamp.  But  this  case  is  very  different ;  for  the  parties  here 
seek  to  show  the  value  of  a  tenement  by  the  proof  a  contract  pre- 
viously entered  into  respecting  it.  The  contract  was  not,  there- 
fore, in  this  case,  collateral,  but  of  the  very  essence  of  the  case. 
Nor  can  it  be  introduced  as  a  declaration ;  for  it  is  a  declaration 
made  under  such  circumstances  as  prevent  its  being  admitted  in 
evidence.  —  Order  of  Sessions  affirmed. 

213.  Rex  v.  St.  Dunsian,  M.  T.  6  G.  4-.    4fB.Sf  C.  686.  —  By  an  A  landlord  de- 
order  of  removal,  dated  the  22d4>f  March  1824,  M.  Wilson,  widow,  miaed  a  hooM 
and  her  six  children,  were  removed  from  St.M-  N.  to  St.  Z).,  in  «nd  (iiturea  to • 
the  county  of  Kent.     Upon  an  appeal ^the  order  was  abandoned  **"•"*»  •*  ^ 
as  to  the  two  elder  children,  but  was  confirmed  as  to  the  other  jq^^  and  the 
paupers,  subject,  &c.     On  the  part  of  the  respondent  parish,  it  tenant  paid 
was  proved  that  the  pauper's  husband  had,  on  the  23d  April  1823,  rates  in  respect 
gone  to  live  in  a  house  in  the  parish. of  St.  Z).,  at  the  yearly  rent  ofthe same, but 
of  JO/.;  that  he  had  not  occupied  it  for  a  year,  but  that  he  had  ^otJ^tedTariofc 
been  rated  for  the  house  in  that  parish,  and  had  paid  the  assess-  .w*- ^„«..,«. . 

_  1  n    11  ••lit  11"  P^  annum : 

ment  for  one  quarter ;  that  one  B.  had  occupied  the  house  before  Held,  that  the 

the  pauper's  husband ;  that  at  the  time  of  hearing  ofthe  appeal  one  fixtures  being 

H.  held  it,  each  of  them  paying  the  annual  rent  of  10/.;  and  that  P^^^^  ofthe 

it  had  for  six  years  preceding  the  pauper's  tenancy  been  let,  toge-  1^"^*^,^^ 

ther  with  the  articles  of  furniture  hereafter  mentioned,  at  10/.  per  whole'together 

annum.    On  the  part  of  the  appellant  parish  it  was  proved,  that  being  of  the 

all  the  houses  in  the  parish  of  St.  D.  were  rated  at  half  their  aonual  value  of 

actual  value ;  and  that  in  the  assessment  on  the  pauper's  husband,  lo/.  the  tenant 

the  said  house  was  valued  at  3/.  10*.;  that  at  the  time  of  his  ^^^*^g*" 

occupation  the  house  was  in  a  very  bad  state  of  repair,  and  that  ^t^^^  of' 

it  would  have  required  an  expenditure  of  40/.  to  put  it  into  rates, 
tenantable  condition ;  that  since  his  deatli,  and  previously  to 
H.'s  tenancy,  12/.  had  been  expended  on  it;  and  that  there  were 
a  stove  and  cupboard  in  a  room  below  stairs,  a  grate  and  cup- 
board in  the  chamber,  and  a  grate  in  the  kitchen ;  that  the  stove 
and  grates  had  not  originally  belonged  to  the  house,  but  had 
been  put  in  by  a  tenanti  aud  the  landlord  had  taken  them  in  part 
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payment  of  rent  about  six  years  before ;  that  these  were  fixed 
with  brick-work  in  the  chimney-places,  but  that  the^  might  be 
removed  without  doing  any  injury  to  the  chimney-pieces  ;  that 
the  cupboards  stood  on  the  ground,  and  were  supported  by  hold- 
fBAts ;  and  that  these  might  also  be  removed  without  doing  any 
other  injury  to  the  walls  than  leaving  a  few  marks  of  nails  ;  that 
the  use  of  these  several  articles  was  worth  about  6d,  per  week  ; 
and  that  the  tenement,  including  the  use  of  them,  was  worth 
7L  iO*.,  and  without  them  about  6/.  per  annum.  —  The  Court  of 
Quarter  Sessions  confirmed  the  order :  but  stated  their  opinion 
to  be,  that  if  any  deduction,  however  small  in  amount,  was  to  be 
made  in  respect  of  the  above  mentioned  articles,  the  tenement 
would  not  be  of  the  annual  value  of  10/.  —  Abbott  C.J.  It  is 
found  as  a  fact  in  this  case,  that  the  articles  were  the  property  of 
,  the  landlord,  and  were  fixed  to  the  freehold,  and  that  they  were 
taken  by  the  pauper  as  the  property  of  the  landlord :  I  am, 
therefore,  of  opinion  that  they  constituted  parcel  of  the  tenement 
demised.  But  it  has  been  contended,  that  in  order  to  gain  a 
settlement  by  payment  of  rates,  the  party  must  not  only  pay  rates 
ib  respect  of  a  tenement  of  the  yearly  value  of  lOl-,  but  that  the 
tenement  must  be  actually  rated  at  that  sum  in  the  assessment. 
The  statute,  however,  says,  that  it  is  sufficient  if  the  rate  be  paid 
in  respect  of  a  tenement  of  the  yearly  value  of  10/.  Now  the 
case  states,  that  the  pauper's  husband  was  charged  with,  and  paid 
rates  in,  respect  of  a  tenement  of  that  value,  that  according  to 
the  words  of  the  statute  was  sufficient  to  confer  a  settlement  in 
the  parish  of  St.  D.  —  Bayley  J.  It  has  been  argued  that  no 
settlement  could  be  gained  unless  the  pauper  were  rated  for  a 
house  estimated  in  the  assessment  as  of  the  annual  value  of  10/. 
Whether  that  would  be  a  proper  line  to  adopt  it  is  not  necessary 
for  us  to  say,  because  the  legislature  has  said  that  it  is  sufficient  if 
the  party  pays  rates  in  respect  of  a  tenement  of  the  yearly  value 
of  10/.  Although  these  fixtures,  if  they  had  belonged  to  the 
tenant,  might  have  been  removed  by  him  during  the  term ;  yet, 
as  they  actually  belonged  to  the  landlord,  they  were  parcel  of  the 
freehold,  and  would  have  gone  to  his  heir  and  not  to  his  executor. 
The  tenement,  therefore,  was  of  the  annual  value  of  10/.  — Lit- 
TLEDALE  J.  concurred.  —  Order  of  Sessions  confirmed. 

V.  Of  TH^  TiMEjbr  xjohich  the  Tenement  may  he  taken,  [a) 

Thitridngof         ^^*-  Gratwich  v.  Shenstony  E.  T.  32  G.  2.    Burr.  S.C.A'74^ 

th*  tenemmt  ^*  ^-9  having  gained  a  settlement  at  S,,  took  a  house  in  the  parish 
need  not  be  of  G.,  at  SOs.  a  year,  in  which  he  resided  :  he  afterwards  took  two 
tarawholeyear^  acres  of  land  in  the  parish  of  K.  B.,  for  the  growing  of  potatoes, 

and  half  an  acre  of  land  at  40^.  from  Candlemas  to  Michaelmas, 
for  91. ;  and  paid  his  rent  for  all  the  premises,  which  were  of  the 
value  aforesaid.  The  pauper  lodged  above  40  days  in  the  parish 
of  K.  B.y  where  the  lands  lay,  for  the  convenience  of  digging  up 
and  disposing  of  the  potatoes.  —  Lord  Mansfield:  The  13& 
14?  Car.  2.  c.  12.  and  8 &9  fV,  S.  c.ll.  ought  to  be  considered  to- 
gether, being  in  pari  materid ;  and  there  is  no  determination  that 
it  is  necessary  there  should  be  a  takingybr  a  year.  —  Dennisox  J. 
The  reason  why  there  has  been  no  determined  case  upon  the 

(a)  Sec  stats.  59  G.  3.  c.  50 ;  6  G.  4.  c.  5. 
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duration  of  the  tenure  is,  because  the  act  does  not  mention  any 
such  thing  as  taking  for  a  year,  or  for  any  particular  time.  The 
act  goes  upon  the  credit  of  the  person,  and  his  ability  to  rent  10/. 
per  annum.  Such  a  man  was  not  considered  by  the  legislature  as 
a  vagrant,  or  as  likely  to  become  chargeable  to  the  parish :  and 
the  nature  of  this  land  makes  the  present  case  stronger.  1  thinks 
there  is  no  necessity  to  require  a  taking  for  a  whole  year,— • 
Foster  J.  It  is  agreed  by  the  counsel  for  the  orders,  that  re- 
sidence upon  the  tenement  of  the  greater  value  is  not  necessary ; 
then,  taking  that  for  granted,  I  have  no  doubt  that  this  is  a  bond 
fide  renting  a  tenement  of  10/.  per  annum  value.  —  Wilmot  J.  I 
have  no  doubt  that  the  taking  here  stated  is  sufficient  to  answer 
the  meaning  and  intention  of  the  legislature  in  13&  14  Car.  2.  c.l2»; 
for  it  turns  upon  the  credit  and  ability  of  the  person  who  is  ca- 
pable of  hiring,  and  is  judged  proper  to  be  trusted  with  a  taking  of 
the  yearly  vsJue  of  10/.  But  neither  the  act  of  parliament  nor 
any  determination  upon  it  have  said,  that  it  must  be  a. taking  for  a 
whole  year;  and  if  it  were  to  be  esteemed  necessary  to  take  such 
a  tenement  for  a  whole  year,  it  might  be  attended  with  great  in- 
conveniences, insomuch  as  a  man  might  be  removed  from  a  house 
even  of  100/.  per  annum  value,  which  he  should  take  only  for 
half  a  year.  1  hold  it  to  be  clear,  upon  this  act  of  parliament, 
that  it  needs  not  to  be  a  taking  for  a  whole  year. 

215.   SiaunioU'under-Bardon  v.  Uiescro/i,  //.  T.  6  G.  S.  Burr.   And  therefore' 
S.  C.  55S.—  T.  O.  took  of  J.  P.  a  farm   in  U.,  consisting  of  a  »^*  pc'wn 
dwelling*house  and  several  closes  and  lands,   then  at   the  yearly  SJ*^*^i*^ 
rent  of  4-5/.     He  entered  upon  the  same  on  the  25th  of  Mar<M  pn^  of  a  htm 
1763,  and  occupied  the  premises  until  about  the  middle  of  May  from  the  la^ 
following;  during  which  time  he  stocked  the  same  with   cattle,  Jtin^tothe 
and  then  pave  up  the  possession  thereof,  by  consent  of  parties,  to  I^^f-doy  fol- 
the  said  J.  P.     Upon  such  giving  up  the  possession  of  the  said  ^^"E»  *!*<^  «*- 
farm  P.  took  the  possession  thereof,  stocked  it  with  his  cattle,  cordinirly  this 
and  occupied  the  same  till  the  29th  oi  May  ;  when  he  let  part  of  taking  UiuA- 
such  farm  to  the  pauper  //.  until  the  Lady-day  following,    under  cient  to  gain  m 
payment  of  the  rent  or  sum  of  27/-  6*.,  //.  to  pay  half  the  poor's  wtilemcnt. 
levies,  do  half  the  repairs,  have  the  manure  then  in  the  yard,  and 
leaye  the  same  quantity  at  his  quitting.     //.  entered  upon  the  part^ 
of  the  farm  he  took  about  the  1st  or  2d  day  of  June  following; 
stocked   the  same ;    brought  thither  the   crop  he   was   entitled 
to,  from  the  farm  he  before  held  at  S. ;  ploughed  part  of  the 
land,  and  sowed  it  with  turnips  ;  held  the  whole  premises  set  to 
him  as  aforesaid  till  Lady-day  following ;  paid  the  27/>  6^.,  upon 
a  distress  taken  for  it ;  and  then  quitted  the  same.     His  taking  the 
farm  at  U.  appeared  to  be  a  bondjide  taking,   without   fraud   or 
intention   of  gaining  a   settlement   in   the  liberty   of  t/.  —  The 
question  was.  Whether  H,  living  on  a  tenement  of  more    than 
the  value  of  10/.  a  year  for  above  40  days  gains    a  settlement? 
—  Ma.  Dunning,  whp  was  to  have  shown  cause,  now  allowed  the 
orders  to  be  indefensible ;  wherefore  the  rule  was  made  absolute 
to  quash  both  orders  without  defence. 

216.  Rexw.  Hooe,  M.  T.  44  G.  3.  4  Ea^/,  362.  —  The  pauper  The  pauper  *«* 
was  originally  settled    in   the   parish   of  //. ;    and  immediately  *  tenement  at 
previous  to  the  hiring  in  question  of  the  premises  hereinafter  men-   ^^^  h  k^'* 
tioned,  occupied  a  house  m  //.,  belonging  to  Pococke  at  the  rent  of  pj^^  ^^\\  ^ 
4/.,  of  which  the  parish,  froin  the  inability  of  the  pauper,  paid  40r*  ceiviog  parisii 
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pay  for  six  At  Lady^day  1S03,  the  pauper  took  of  the  said  Pococke  a  house  in 

monUis,  after,  p,^  ^jth  certain  rights  of  common  annexed  to  it,  at  the  rent  of  1 1/. 
^'^TliSrod'to  -P^  annum;  but  what  the  extent  of  those  rights  were,  the  pauper, 
undM'l^'to  when  examined,  did  not  happen  to  know :  Pococke  being  at  that  time 
another  a  part  Overseer  of  the  poor  for  the  parish  of  //.  The  pauper  took  pos* 
for  5li  a  year,  session  of  Pococ/res  house  at  P.  a  few  days  after  Lady-day,  and  con- 
which  other  tinued  to  occupy  it  till  the  time  of  the  removal.  The  period  of 
^^'i^^M^^  Lady-day  1801  was  a  time  of  scarcity,  and  the  parish  of  //.  con- 
the  payment  of  ^>*iued  to  give  relief  to  the  pauper  for  six  months  after  he  went  to 
the  r«nt,  with-  reside  dt  P.  The  pauper  was  unable  to  purchase  cattle  to  turn 
out  which  be  out  on  the  common.  The  cause  of  the  pauper's  taking  Pococke*^ 
would  not  have  house  was,  that  he  had  an  opportunity  of  engaging  in  a  contract  with 
'f  b^  SJT'  ^^^  Porter  in  carrying  chalk  coastwise ;  by  which  he  earned  above 
pauper"paid  the  ^'  ^^^  himself,  a  man,  and  a  boy,  employed  in  navigating  the 
whole  rent  for  vessel,  in  the  course  of  a  year.  Previous  to  the  pauperis  con- 
the  fint  year :  tracting  with  Pococke,  Porter  had  agreed  with  the  pauper  to  take 
Held,  that  this  pQft  of  the  premises  under  him,  and  to  pay  him  for  it  5L  per  annum. 
was  a  coming  to  pQjfgjr  was  desirous  of  having  the  pauper  in  his  employ,  and  was 
tenenient'of  ^^^  ^""^^  person  who  made  application  to  Pococke  for  his  house. 
10^.  a  year  Previous  to  its  being  let,  Pococke  said  he  would  not  let  the  house 

within  the  13  &  except  Porter  would  guarantee  the  rent.  Porter,  therefore,  con- 
14  Car.  2.  c.  12.  gented  to  guarantee  to  Pococke  the  payment  of  the  pauper's  rent, 
''^i^?*^4^  ^"^  *^  ^^®  '*"^®  ^'*^  pauper  made  his  contract  with  Pococke,  Porter 
6tn*  iriOTove-  ^*®  "®*  present ;  and  Pococke  then  said  expressly  that  he  made 
able  the  pauper  his  agreement  with  the  pauper  only,  and  considered  none  but  him 
gained  a  aetUe.  as  his  tenant.  The  pauper  paid  the  whole  of  the  rent  for  the 
ment;  though  first  year,  by  instalments  at  different  times,  and  part  of  the  rent  for 
*^  i^!S"f  ^^®  y®*""  following,  the  rest  remaining  unpaid.  It  appeared  that 
the  whole  of  the  ^^  pauper  would  not  have  hired  the  premises  at  P.  unless  Porter 
case  that  crtdii  ^^^  agreed  to  take  part  of  them  under  him,  at  the  rent  above  men- 
was  given  by  the  tioned;  and  Pococke  did  not  consider  the  pauper  of  sufficient 
landlord  to  the  credit  and  ability  to  hire  the  premises  in  question,  if  Porter  had 
pauper/or  6^  itot  ^aranteed  the  payment  of  the  rent.  The  Court  was  dis- 
the  rent  and  ^'"^ctly  of  opinion  that  none  of  the  parties  to  the  contract  acted 
that  for  the  resi-  ^^^^  any  fraudulent  intention  whatever;  but  that,  upon  the  whole 
due  the  credit  of  the  facts,  credit  was  given  by  the  landlord  to  the  pauper  for  6/. 
was  given  to  only  of  the  rent ;  and  that,  for  the  residue  thereof,  the  credit  was 
f^^fth™"*** '  f*^®'*  solely  to  the  said  Porter.  —  Lord  Ellenborougii  C.  J. 
were \mXvd^  Notwithstanding  the  case  is  not  so  intelligibly  framed  as  it  might 
nantof  the  h^LVQ  been,  enough  appears  to  enable  us  to  decide  upon  it.  The 
whole,  it  was  first  thing  to  be  done  is  to  refer  to  the  words  of  the  statute  on 
immaterial  which  the  question  depends.    The  stat.  13  &  14  Car.  2.  c.  12.  gives 

whether  cretbt  autliority  to  two  justices,  on  complaint  within  40  days  after  any 
In^li^t,  *"*  person  "  shall  come  to  settle  in  any  tenement"  under  10/.  a  year,  to 

remove  him.  No  doubt  this  was  a  coming  to  settle  by  the  pauper. 
Then  it  says  "  upon  any  tenement;*^  that  includes  the  character  of 
tenant  in  which  he  comes  to  settle,  which  is  the  principal  question 
here  ;  and  then  the  value,  which  must  be  10/.  a  year  to  confer  a 
settlement;  and  here  the  value  of  the  entire  premises  was  11/.  a 
year.  Now,  as  to  the  principal  question,  the  pauper  was  to  all 
•'  intents  and  purposes  tenant  of  the  legal  estate  for  the  whole ; 

fraud  being  excluded  by  the  Sessions.  He  was  liable  to  nil  the 
liabilities  of  a  tenant.  It  is  stated  that  the  pauper  took  the  pre* 
misea  of  Pococke  at  the  rent  of  11/.,  and  Pococke  said  that  he  de- 
nuded to  the  pauper  only*    Then  shall  it  be  said  that  he  bad  not 
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the  whole  interest  in  him,  because  a  surety  was  required  for  the 
rent.     Having  such  a  surety,  has  been  holden  to  make  no  differ* 
ence.  (a)     But  it  is  said  that  the  only  inducement  to  the  landlord   ^  %  y^^  ^^^ 
to  let  to  the  pauper  was  the  circumstance  of  having  such  security,  icy  «,  BcqIuUI, 
and  therefore  credit  was  not  given  to  the  pauper.     But  so  a  man's  Burr.  S.C.107. 
inducement  to  take  a  hill  of  exchange  may  be,  that  he  has  the  se- 
curity ofthe  drawer  and  indorser  as  well  as  the  acceptor;  and  yet 
he  may  still  give  the  latter  credit.     Then  where  there  is  a  tone* 
ment  of  suflBcient  value,  and  a  tenant   not  removeable,  who  is 
liable  to  all  the  burthens  of  a  tenant,  and  has  all  the  rights  of  one, 
and  against  whom,  as  such,  every  proceeding  in  law  may  be  had, 
be  gains  a  settlement  by  40  days*  residence  on  such  tenement. — 
Grose  J.    There  is  no  difficulty  in  the  case  when  the  facts  are 
properly  ascertained.    The  pauper  removed  from  the  parish  of  H. 
into  the  parish  of  P.;  and  the  question  is,  Whether,  in  so  doing, 
he  can  be  said  to  have  come  to  settle  in  a  tenement  of  the  annual 
raiue  of  10/.  in  that  parish  ?     Ofthe  value  of  the  tenement  there 
is  no  doubt ;  and  that  he  took  possession  of  it.     But  it  is  said  that 
he  had  not  eredU  for  more  than  6/.  a  year  of  the  rent.     But  I  am 
satisfied  with  the  explanation  which  Lord  Chief  Justice  Parker 
gives  of  the  statute,  m  a  passage  quoted  by  Mr.  Justice  BuUer  in 
Rex  v.  FUlongUuy  from  the  case  of  South  Sydenham  v.  Lamer' 
i€m{b);  Lord  Chief  Justice  Parker,  having  first  said  that  the  set-  (*)  -*•«•»  pl- 
tiement  depends  on  the  value  of  the  tenement,  not  on  the  rent^  ^*  • 
proceeds  thus :  «  The  reason  ofthe  statute  is  this,  that  a  man  who 
"  is  entrusted  with  a  tenement  worth  10/.  a  year  is  of  such  credit^ 
*<  and  must  have  such  a  stock,  as  makes  him  not  likely  to  become 
**  chargeable  to  the  parish."     The  question  then  is,  Whether  this 
man  were  trusted  with  a  tenement  of  10/.  a  year  value  ?    To  which 
the  facta  stated  in  the  case  give  a  decisive  answer.     For  it  is 
stated  that  the  pauper  took  the  house,  &c,  of  Pococke  at  the  rent 
of  11/.  per  annum;  that  he  took  possession  of  it,  and  occupied  it 
for  above  40  days;  during  which  time,  being  irreraoveable,   he 
gained  a  settlement.     Certain  facts,  however,  have  been  intro- 
duced into  the  case,  in  order  to  raise  a  question.  Whether  he  were 
able  to  pay  the  rent  for  it?     If  that  were  material,  other  facts 
show  that  he  could ;  for  he  actually  did  pay  the  first  year's  rent. 
But  it  was  not  necessary  that  he  should  have  paid  it  (c)  ;  it  was  suf-  (c)ButMe6.  O. 
ficient  that  he  had  credit  to  be  trusted  with  a  tenement  ofthe  an-  4.c57. 
nual  value  of  10/.     Let  me  suppose  a  pauper  taken  out  of  a  work- 
house,who  obtains  credit  enough,  upon  the  collateral  security  of 
a  friend,  for  the  payment  of  the  rent,  to  take  a  house  of  10/.  a 
year,  which  he  immediately  aflter  lets  out  again  in  lodgings  for  the 
purpose  of  gaining  a  livelihood,  and  coutinues  the  holding  for 
above  40  days ;  all  fraud  apart,  there  could  be  no  doubt  of  his 
gaining  a  settlement.    It  was  not  necessary  for  the  tenant  to  have 
paid  the  whole  rent ;  for  though  the  rent  were  paid  by  others,  yet 
as  he  had  credit  for  the  whole  premises,  it  was  sufficient :  and  he 
showed  that  he  deserved  that  credit  in  the  present  instance ;  for 
he  actually  paid  the  whole  rent.     Therefore,  having  taken  a  tene- 
ment at  P.  at  a  rent  of  1 1/.  per  annum,  and  taken  possession  of  it, 
and  paid  the  rent,  it  is  clear  that  he  gained  a  settlement  there.  -^ 
Lawrence  J.    It  is  not  attempted  to  be  argued  upon  the  facts  of 
the  case,  such  as  they  ought  to  have  been  returned  to  this  Court 
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Upon  the  evidence  Jaid  before  the  Quarter  Sessions,  that  the 
pauper  did  not  gain  a  settlement  at  P.  .*  but  it  is  said,  that  upon 
the  statement  before  us,  we  must  suppose  some  fact,  in  order  to 
give  a  settlement  there,  which  the  Sessions  have  not  found, 
namely,  that  the  pauper  rented  the  entire  premises ;  because  they 
have  concluded  that  credit  was  only  given  to  him  for  part  of  the 
rent.  And  from  thence  it  is  argued,  that  unless  credit  were  given 
to  the  pauper  for  10/.  a  year  in  value  of  the  rent,  no  scttlment  can 
1>e  gained  by  him.  But  I  do  not  know  that  that  is  a  necessary 
conclusion.  The  stat.  13  &  14  Car.  2.  c.  12.  gives  power  to  the 
Justices  to  remove,  on  complaint  within  40  days,  any  person  '*  who 
V  shall  come  to  settle  in  any  tenement  under  the  value  of  10/.  &c. 
*'  unless  certain  things  are  done  which  are  required  by  that 
•*  statute  :'*  but  they  have  no  power  given  them  to  remove  any 
person  coming  to  settle  in  a  tenement  of  that  value,  or  upwards. 
Such  a  person  is  not  submitted  to  their  jurisdiction  at  all.  The 
question,  therefore,  is  not  a  question  concerning  the  credit  of  the 
party,  but  whether,  in  point  of  fact,  he  came  to  settle;  i.e.  acquired 
the  interest  of  a  tenant  in  a  tenement  of  that  value;  for  if  he  did, 
the  justices  have  no  power  to  remove  him.  Now,  upon  the  facts 
stated,  it  is  apparent  that  the  pauper  had  an  interest  to  that 
amount  in  a  tenement  as  the  tenant  thereof,  which  prevented  him 
from  being  an  object  of  removal.  —  Le  Blanc  J.  It  is  not  cre- 
ditable to  the  records  of  the  Court  to  have  such  a  case  as  this 
returned  upon  them :  and  for  the  sake  of  saving  further  expcnce 
to  the  parties,  we  should  have  send  it  back  to  be  restated  more  cor- 
iTectly.  At  present  the  whole  argument  has  turned,  not  on  the 
facts  of  the  case,  but  upon  the  evidence  and  observations  with 
which  it  is  perplexed.  And,  at  first  view,  it  seemed  that  the 
latter  clause,  stating  <*  credit  was  given  by  the  landlord  to  the 
*<  pauper  for  6/.  only  of  the  rent,"  &c.  had  thrown  an  obscurity 
over  the  whole,  which  called  for  an  explanation  from  the  Sessions: 
but  upon  further  consideration,  it  being  expressly  stated,  that  the 
tenement  was  taken  by  the  pauper,  and  a  guarantee  required  of 
Porter^  which  imports  that  the  pauper  was  the  real  tenant,  and 
this  again  confirmed  by  the  fact  found  that  Porter  had  agreed  to 
take  part  of  the  premises  to  the  value  of  oL  a  year  under  the 
pauper  ;  but  that  the  landlord  would  not  have  let  the  premises  ac 
all  to  the  pauper  without  the  guarantee  o^  Porter;  (from  all  which 
facts  the  Sessions  appear  to  have  drawn  a  conclusion  that  credit 
was  only  given  to  the  pauper  for  6/.  a  year,  out  of  the  11/.,  and 
that  credit  was  given  to  Poiier  for  the  remainder:)  I  think  suf- 
ficient appears  to  enable  us  to  see  what  facts  and  conclusion  the 
Sessions  meant  to  submit  to  our  review.  And  we  must,  I  think, 
take  them  to  have  found,  that  though  the  pauper  had  taken  the 
^hole  tenement  of  Pococke,  yet,  that  from  the  guarantee  of  Pc^rter^ 
who  was  himself  to  occupy  part  under  the  pauper  for  5/.  a  year, 
the  Sessions  thought  that  this,  in  effect,  was  an  agreement  to  relieve 
:the  pauper  from  the  responsibility  of  so  much  of  the  rent,  leaving 
him  only  liable  for  6/.  a  year,  and  that  that  would  not  confer  a  set- 
.tlement  on  him.  But  that  is  founded  on  a  mistake  in  point  of 
•law ;  for  it  is  immaterial  whether  credit  were  given  to  the  pauper 
ibr  the  rent,  if  he  were  the  tenant  of  the  whole  premises*  -^fiotfa 
orders  quashed. 
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217.  Rex  V.  Toniri^e,  M.  T.  7  G.4. 6B.&  C.  88.  —  Upon  an   A  pauper  held 
appeal  against  an  order  of  two  justices,  whereby  </.  H,  and  M.  his  '^  ^ouae  at  the 
wife  were  removed  from  T.  to  Z..,  the  Sessions  quashed  the  order,  J?"]***  rent  of 
sttbjecCy  &c.     Upon  the  hearing  of  the  appeal  on  the  part  of  the  ^  ITl/fdilrf^- 
parish  o£  T*^  that  the  pauper  </.  H.  and  M.  his  wife  had  been  re-  ^  issi,  and' 
moved  in  1812  from  the  parish  of  F.  to  the  parish  of  Z.,  under  an  a  different  bouse 
order  of  removal,  against  which  no  appeal  had  been  prosecuted,  f^^^'"^  Mkhad- 
On  the  part  of  the  appellant  parish  it  was  proved,  tliat  the  pauper  T^^^ff  ^'^ 
J.  H.f  about  Michaelmas  1816,  took  a  cottage,  situate  in  the  ^^"aSniaf^* 
parish  of  T^  of  one  D.,  for  a  year,  at  the  yearly  rent  and  of  the  rent  ofsL  and 
value  of  8/.  10^. ;  at  Michaelmas  1817  he  nuide  a  fresh  agreement  during  the 
for  the  cottage  for  one  year,  at  the  annual  rent  of  8/.,  and  con-  whole  of  that 
tinued  to  hold  and  occupy  it  from  that  time  until  Michaelmas  pw^odhewat 
1821,  paying  a  rent  of  8/.  per  annum  only  for  it  from  Michaelmas  l^'^  at*n 
1817 ;  at  Lady-day  1821  ne  took  a  garden,  also  situate  in  the  uimial  rent  of 
parish  of  7.,  for  a  year,  at  the  yearlv  rent  and  of  the  value  of  2L  St.,  but  he 
2/.  2s.;  he  agreed  with  one  JV,  M,  that  they  should  share  the  had  agreed  with 
expeoce  and  the  profits  arising  from  the  cultivation  of  the  garden.  ^*'''!I!' ***?**"?  i 
W.  M.  paid  to  J.  H.  half  of  the  rent,  but  the  latter  paid  the  whole  SUl!^^ 
rent  to  the  landlord,  who  was  not  (to  the  knowledge  of  «A  //.)   expence,  and 
aware  of  the  partnership.     The  garden  was  thus  occupied  for  a  the  profito 
year,  until  Lady»day  1822,  and  the  rent  paid  for  the  whole  year,  arising  from 
At  Michaelmas  1821,  J.  H.  having  quitted  D.'s  house,  took  a  Ij*^,^"^^''" 
house,  situate  in  tlie  parish  of  T.,  of  one  Z.,  for  a  year,  at  the  ^^^^^1  ^jJ^^'q 
yearly  rent  of  9/.9  ana  he  occupied  it  from  that  time  until  his  ^^  him  bilf  of 
removal  in  1825,  and  paid  rent  for  it  during  the  whole  time.— -The  the  rent,  but  be 
jadgment  of  the  Court  was  given  by  Bayley  J.     This  was  a  paid  the  whole 
settlement  question  between  the  parishes  of  J*,  and  Z.,  depending  ?**'**|j",4'?![f  * 
on  the  59G.3.C.50.     The  facts  of  the  case  were  these:  the  Jle^notJiri^^ 
pauper  was  removed  to  L.  in  1812,  and  there  was  no  appeal.     In  a  settlement 
1816  he  took  a  cottage  in  7*.  at  8/.  10;.  per  annum,  but  in  1817  because  he  did 
the  rent  was  reduced  to  8/.     He  continued  in  that  cottage  till  not  during  the 
Michaelmas  1821.     At  La^/^^c^a^  preceding  (in  1821)  he  took  a  '^*'*^.®J??'' ^ 
garden  at  21.  2s.  a  year,  but  he  agreed  with  one  M.  that  the  ex-  5*^q*[^  ^f  ^ 
pence  and  profits  should  be  shared  between  them.     The  garden  ^old  a  bouie  ' 
was  occupied  a  year,  and  the  rent  paid.     At  Mic/taelmas  1821,  and  occupy 
when  he  quitted  the  house  of  8/.  a  year,  he  entered  upon  another  land  which  to- 
st the  yearly  rent  of  9/.,  which  he  occupied  till  1825.     So  that  getherwereof 
from  Lady-day  1821  to  Michaelmas  he  had  the  garden  and  the  Si.  Jjjj^^o/. 
boose,  and  from  Michaelmas  1821  to  Lady^day  1822  he  had  the 
garden  and  the  9/.  house ;  and  it  is  only  from  Lady-day  1821  to 
Lady^y  1822  that  there  is  any  pretence  for  saying  he  had  10^. 
a  year.     By  59  G. 3.  c. 50.  (which  operated  from  2d  July  1819,) 
no  settlement  shall  be  gained  by  dwelling  iO  days  in  any  tenement 
rented,  unless  such  tenement  consist  of  a  house  or  building  in  the 
parish  or  township,  being  a  separate  and  distinct  dwelling-house 
or  building,  or  of  land  there,  or  of  both,  bond  fide  hired  at  10/.  a  * 
jear,  for  a  whole  year,  nor  unless  such  house  or  building  shall  be 
held,  and  the  land  occupied,  and  the  rent  for  the  same  actually 
paid  for  one  whole  year  at  the  least  by  tlie  person  hiring  the  same. 
One  of  the  requisites,  therefore,  in  case  of  land  under  that  statute 
was,  that  it  shall  be  occupied  by  the  person  hiring  it  for  one  whole 
year  at  the  least.     A  distinction  is  made  in  tliat  statute  between 
houses  and  buildings,  on  the  one  hand,  and  land  on   the  other; 
and  though  this  distinction  is  removed  by  the  6  G'.  "k  as  to  settle^ 
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ments  subsequent  to  the  period  from  which  that  statute  operates, 
ft  must  still  be  attended  to  in  cases  of  previous  settlements.  By 
59  G.S.  C.50.  it  was  required,  in  case  of  a  house  or  building,  that 
it  should  be  held  for  a  year  by  the  person  hiring  them ;  in  the  case 
of  land,  tliat  he  should  occupy.  In  houses  and  buildings,  there- 
fore, so  as  the  tenure  subsisted,  it  was  in  this  respect,  before  the* 
statute  of  6  G.  4.  c.  57.>  sufficient,  so  that  underletting  a  part  of  a 
house  or  building  would  not  have  prevented  a  settlement,  and  that 
(o)^nte,pl.l90.  point  was  accordingly  so  decided  in  Rex  v.  North  CoUingham  (a), 

which  was  cited  in  the  argument.  But  in  the  case  of  lands,  the 
person  hiring  was  to  occupy  for  the  year.  Did  the  pauper,  then, 
occupy  the  garden  for  the  whole  year  ?  It  is  stated  in  the  case, 
that  though  the  pauper  took  the  garden,  it  was  agreed  between 
him  and  M.  that  they  should  share  the  expence  and  profit.  It  is 
also  stated,  that  M.  paid  the  pauper  half  the  rent,  and  that  the 
garden  was  thus  occupied.  It  is  not  in  terms  stated  that  there 
was  a  joint  occupation,  but  as  Af.  was  entitled  to  participate  in 
the  occupation,  we  think  that  it  must  be  taken  that  he  did,  and  if 
so,  the  pauper  cannot  be  considered  as  occupying  more  than  n 
moiety  of  the  garden.  Unless  the  garden  was  separately  occupied 
by  the  pauper  the  whole  year  no  settlement  was  obtained.  We 
are,  therefore,  of  opinion,  that  there  was  no  settlement  in  T.,  and 
that  the  settlement  in  L.  remained;  and  that  the  order  of  Sessions 
which  quashed  the  removal  to  Z/.,  on  the  ground  of  a  settlement 
ID  T.,  cannot  be  supported. — Order  of  Sessions  quashed. 

218.  Rex  v.  Carshalton,  M.  T.  1  G,^.  6  B.  ^  C.  93.—  Upon 
^G^*e!*50  ^"  appeal  against  an  order,  whereby  C.  £*.,  widow,  and  her  two 
makoi  the  pay-  children,  were  removed  from  C.  to  W.y  the  Sessions  quashed  the 
taentofayear's  order,  subject,  &c.  7".  L.,  the  husband  of  the  pauper,  who  was 
rent  by  the  per-  previously  settled  by  apprenticeship  in  the  parish  of  W,y  at  Lady* 
flonhinn^ate-    ^y  1324,  came  with  his  family  to  reside  in  a  house  in  the  parish 

dUkTprtr""  ^^  ^-^  ^'^'^^^  ^^  ^^^  ^""^^^  ^^^}^  father-in-law,  D.  T.,  by  the  year, 

dent  to  the  ^^  ^^  ^^^^  ^^  1^^*     ^^  P^^  ^"^  ^^^  furniture  into  the  house,  and 

gfdaiogofa  continued  to  reside  there  until  Jtdy  1825,  when  he  died  in  pos- 

settlement,  by  session.     During  his  lifetime  no  more  than  the  sum  of  1/.  as.  was 

reasonof  dwell-  pgiji  jjy  \^\^  ^^  account  of  the  rent.     His  widow,  after  his  death, 

^days.  *"  ^^  continued  to  reside  in  the  house  in  question  until  the  month  of 

Tbesuuite  September  following,  when  D.  T.,  the  landlord,  put  a  distress  into 

6  G.  4.  c.  57.  the  premises,  under  which  he  seized  the  furniture  and  goods  which 

repeals  that  had  been  put  in  by  T.  Z.,  and  the  same  were  afterwards  sold  and 

statute,  but  still  purchased  by  the  said  D.  JVfor  the  sum  of  12/.  15^\,  upon  which 

makes  the  pay-    iu.  /•  n ?-_ •    *.      _       •  **  r»        •      ^  o  -aV      o     _!•  t* 


party 

ing  the  same,  a  C.  J.  The  question  in  this  case  is,  Whether  the  pauper  had  any 
'^^'^^^  PJ^"  settlement  derived  from  her  husband  ?  I  am  of  opinion,  that  whe- 
jninine  of  a  ^^^^  ^^  consider  this  case  to  be  governed  by  the  59  G.3.  c.50.,  or 
settlement,  and  ^^^  ^  ^'  4'-  c,  57 -,  the  husband  himself  had  not  gained  any  settle- 
tliereforc,  where  ment  by  the  renting  of  this  tenement;  for  there  was  not  any  pay- 
a  person  after  ment  of  rent  by  the  person  hiring  the  tenement  as  required  by  the 
the  59^0^^  statute  6  G.4.  c.  57.  The  husband  not  having  acquired  a  settle- 
c  *50  hired  a  ^^^^  ^^  ^^s  lifetime,  the  pauper  cannot  have  from  him  a  derivative 
tenement  of  the  Settlement;  the  order  of  Sessions  must,  therefore,  be  quashed, 
annual  value  of  —  Order  of  Sessions  quashed. 

10^.,  and  held  it  for  more  than  a  year,  but  died  before  a  whole  year*s  rent  was  paid,  he  was  held  to 
gain  no  settlement,  although  after  his  death,  and  after  the  pa<!sing  of  the  G  G.4.  c.  57.,  tlie  rent  was 
pmid  out  of  money  produced  by  Uic  sale  of  his  goods. 


Sect.  6.]  or  the  aesidbnce  NECfiaaAay.  |g3 

Vr.  Of  the  Residence  necessary. 

219.  Rex  V.  Leeds,  E.  T.  4  G.  S.  2  J5iirr.  S.  C.  524.  —  Two  jus-  A  nuui's  wife 
lices  removed  Anne  Hovoe  and  her  two  children,  from  B.  to  L.  »"^  children 
The  case  was,  Joseph  Hemc^  the  Ijusbund  of  Atme  Howe,  in  June  ^"*"^  ?°  '*1!|-- 
1761,  took  a  tenembnt  of*  10^.  per  annum  at  B.,  and  was  to  leave  it  ^shjn^hioh 
at  Michaelmas  or  Lady -day ;    but  no  mention  was  made  what  lie  lus  an  unex^ 
Michaelmas  or  Lady-^ay  he  was  to  leave  it.     At  Michaelmas  ITGl,  pured  term  of  a 
he  aodhis  wife  went  to  B,,  and  resided  upon  the  said  tenement  tenement  above 
till  about  the  Christmas  following,  from  which  time  till  the  month    '^'  *  JJ^ 
of  May  1762  he  was  somoitimes  at  L.,  and  sometimes  at  J5,,  but  ^onSlyred^ 
his  wife  and  family  resided  wholly  at  Z?.,  and  never  were  at  L.  in  another 
before  the  removal.     In  May  1762  he  took,  for  a  year,  one  tone-  place,  and  is 
ment,  at  the  annual  rent  of  15/.,  and  another  of  5/.,  both  at  L,,  absent  from  it 
where  he  followed  the  trade  of  a  coachmaker,  and  occupied  them  ™orethan  40 
till  some  time  in  the  month  otJnne  1763.     From  t)ie  time  of  his  ^  h'iJ^II^fc*!^ 
tAkiog  the  tenement  at  L.  to  November  i  762,  he  resided  chiefly  at  children  be- 
L.,  but  was,  in  the  mean  time,  twice  with  his  wife  at  B,,  whom  he  coming  chargeb^ 
left  in  the  tenement  he  took  there.     From  November  1762,  he  aWe. 
resided  constantly  at  L.,  till  about  the  15th  of  April  1763.     His 
^ife  and  family  becoming  chargeable  to  B.^  the  parish-officers 
apprehended  him  on  that  account^  and  brought  him  into  the  county 
of  Leicester,  when  he  made  them  satisfaction,  and  promised  to  take 
liis  wife  away  from  Bm,  and  prevent  the  parish  being  at  any  further 
expence  ;  but  she  being  near  her  time,  he  and  his  wife  stayed  in  the 
said  tenement  at  J?.,  from  the  18th  day  of  April  1763  to  the  15th 
of  May  following,  whilst  she  lay  in ;  when  he  took  and  left  her  at 
her  brother's  in  W,,  and  returned  to  i?.,  and  locked  up  the  doors 
of  his  house  there,  and  left  the  key  with  a  neighbour,  and  gave  him 
directions  to  get  the  hay  for  him  oiF  the  tenement.     In  a  few  days, 
and  without  ever  having  resided  either  in  the  said  tenement  at  B,, 
or  in  the  parish  of  J?.,  after  the  taking  his  wife  as  aforesaid  to  her 
brother's,  he  went  to  Hunslet,  a  hamlet  in  the  parish  of  Z.,  which 
maintains  its  own  poor,  and  continued  there  ever  since.     The  hay 
was,  accordingly,  got  for  him,  and  still  remains  upon  the  premises, 
and  is  his  property.     About  a  fortnight  since  he  wrote  a  letter  to 
the  person  with  whom  he  had  left  the  said  key,  to  deliver  the  pos- 
session of  the  said  tenement  at  B.  to  the  landlord  ;  but  possession 
was  not  delivered.     On  the  day  before  the  appeal  he  received  the 
key  from  tlie  said  person,  and  nad  it  in  his  possession  at  the  time 
of  the  appeal.     His  wife  having  afterwards  returned  to  B,^  and 
wanting  relief,  they  removed  her,  by  order,  to  £..,  as  tlie  place  of 
her  settlement.     The  Sessions  were  of  opinion  that  L.  was  the 
place  of  her  and  her  children's  settlement,   as  J.  H.  Imd   not 
resided  4>0  days  upon  his  tenement  at  B*  since  he  resided  upon 
his  tenement  at  L.,  which  he  did  from  November  1762  to  the  said 
\5lh  of  April  1163,  as  above  stated;  and,  therefore,  tliey  con- 
hrmed  the  order  of  the  two  justices. — Loud  Mansfield  and  the 
rest  of  THE  Court  were  all  of  opinion,    that  as  #/.  //•   could 
not  have  been  removed  from  his  tenement  at  i?.,  the  lease  whereof 
was  unexpired,  that  they  could  not  remove  his  wife  and  children  so 
long  as  it  remained  his.    Indeed,  if  his  lease  at  B,  had  been  at  an 
end,  his  last  40  days'  residence  atL.  might  have  borne  a  different 
consideration :  but  the  justices  have,  certainly,  been  premature  in 
removing  them  from  B.  whilst  his  interest  there  subsisted,  and 
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from  whence  he  himself  would  at  that  time  have  been  irremovable. 
-—Order  quashed. 

If  a  personal-        220,  Rex  v.  Lotvess,  E.  T.  16  G.  S.  Burr.  S.  C.  825 E,  M. 

temately  reside  ^^^^^g  hired  for  a  year  to  one  J.  ^.,  of  the  parish  of  Lanstepkan, 
^^on^^^  where  his  master  occupied  his  own  estate.  He  continued  with 
w^leln  each  ^'®  master  in  Lanstephan  till  some  time  before  SU  Peter's  tide ; 
oftvrepariabes,  when  his  master  and  family  removed  to  Lotoess,  in  which  parish 
the  tetUement  his  master  rented  another  farm.  He  continued  with  his  master  in 
shall  be  where  Ijyvcess  until  the  16th  o^  January  following,  altogether;  when  his 
be  lod^  the  master,  with  his  family,  removed  to  the  parish  of  Lanstephan.  The 
'"^  *  master,  after  his  removal  to  Lanstephan^  constantly  resided  there  ; 

St*M**  Lam  ^^^  ^^  pauper  was  sent  by  his  master  back  to  Lotoessy  to  thrash 
beth  pZ,  '  ^"^  '°^^  after  his  master's  cattle.  The  pauper  stayed  in  Loxjoessy 
pi.  2S7.  *  upon  his  master's  business,  two  or  three  nights  and  days,  and  eat 

and  lodged  there ;  and  then  returned  again  to  Lanstephan  for  two 
or  three  days,  or  a  week,  at  a  time,  and  eat  and  lodged  there,  and 
then  returned  again  to  Lotuess  in  like  manner  as  aforesaid ;  and  so 
continued  between  the  said  parishes  to  the  end  of  his  year,  which 
was  the  17th  of  May  following.  He  never  continued  4-0  days 
together  in  either  of  the  parishes  afler  the  16th  of  January,  but 
he  lived  and  resided  as  aforesaid  more  than  40  days  in  the  whole 
in  each  parish ;  and  he  resided  most  of  the  latter  part  of  his  service 
in  Ldnstephany  and  lodged  there  the  last  night ;  and  from  thence 
went  to  Loxvess  in  the  morning,  and  took  some  cattle  of  his  mas- 
ter's from  thence  to  the  Hay^ir,  where  he  finished  his  service. — 
The  Court  held  him  to  be  last  legally  settled  in  Lanstephan. 

A  person  reni-       221.  Rex  v.  Topcrqft,  M.  T.  25  G.3.  Editor'*  MSS J.  fV., 

tngwadoecu'      the  pauper,  rented  a  farm  in  K.  at  SOl.per  annum^  and  resided  on 

PjfinglOl.  a        it  from  Lady-day  XTIq  to  Christmas  1781,  when  he  went  with  his 

^*^ah"  **"*ot     ^*^®  publicly  to  reside  with  his  son-in-law,  E.  F.,  in  the  parish  of 

fftdn  a  wttle-      ^'^  taking  with  him  all  his  furniture,  and  the  stock  remaining  on  his 

foent  by  retid'    ^^^^  ^^  ^'     He  resided  with  his  son-in-law  in  T.  upwards  of  40 

ing  40  days  in    days  before  he  delivered  up  the  possession  of  the  farm  in  AT.,  but 

another  parish     he  did  not  hire  or  occupy  any  land  or  tenement  whatever  in  T.  — 

where  no  part     •pjjg  Sessions  confirmed  the  order  of  removal  to  T. — Bearcroft 

liesylnd  where  "^^^o^ed  cause :  He  said,  the  principle  of  the  poor  laws  was,  that 

he  occupies  no-   i^o  persons  could  be  removed  but  those  who  were  likely  to  become 

thing.  chargeable  (a) ;  that  renting  lOl.a  year  was  made  the  test  of  ability ; 

ac.  Cald  478.  that  the  pauper  having  done  so,  was  not  likely  to  become  charge- 

(d)  See  the  case  *^^®'.  *""  ^^^^  ^®  ^^®»  therefore,  irremoveable  from  T.,  where,  by 

of  Rez  V.  Car-    continuing  4rO  days,  he  had  gained  a  settlement. — Wilson,  contrd  : 

shalton.  Burr.     The  right  to  a  settlement  from  10/.  a  year  arises  not  from  renting 

8.  C.  812.  it,  but  from  coming  to  reside  upon  it.     Here,  on  the  contrary,  the 

*  pauper  ran  away  from  it.    Not  long  af\er  the  statute  the  question 

arose,  where  part  of  the  tenement  lay  in  another  parish,  and  the 

Court  held  the  settlement  to  be  in  the  parish  where  that  part  lay 

on  which  the  pauper  resided.     But  still  he  must  come  to  settle. 

(6)^n/tf,pl.l99.  Rex  \.  Llandverras  (b)  showSf  that  the  residence  must  be  in  the 

parish  where  the  tenement,  or  some  part  of  it,  lies.  It  is  not  true, 
as  Hearcroft  has  stated,  that  a  person  irremovable  in  one  parish 
shall  be  so  in  every  other  parish. — Lord  Mansfield.  There  is 
no  colour  for  it.  Even  if  residence  in  one  parish,  and  occupation 
in  another,  were  sufficient,  here  is  no  such  occupation,  for  he  had 
run  away,  and  lefl  .his  tenement. — Buller  J.  It  is  taken  for 
granted,  in  many  cases,  that  the  residence  must  be  in  a  parish 
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where  part  of  the  teDement  lies;  and  I  think  there  is  a  ca«e  (a) 
where  it  has  been  decided  to  be  necessary. — Orders  quashed. 

222.  Rex  v.  Knighton,  T.  T.  27  G.  S.  2  T.  R.  48.  —  The  {fa^uper  To  gidn  a  mi- 
R.  Hf  being  settled  in  the  parish  of  St.  M.f  took  a  windmill  in  tl^ment  1^ 
that  parish  of  the  yearly  value  of  10/.  10*.  at  Lady^i/  1778,  and  »nt»ng  «  »ne- 
occupied  it  for  one  year.     On  the  30th  of  Anril  following  he  mar-  !^ttoe  mutt 
ried  Anne  the  daughter  of  S.  W.  of  K.,  whicn  is  a  township  within  aiao  be  a  resi- 
the  parish  o^  St.  M.f  but  distinct  as  to  the  maintenance  and  settle-  dene*,  either 
meats  of  the  poor,  and  has  distinct  officers.    Before  the  pauper's  en  the  premiaett 
marriage  his  father-in-law  said,  he  would  give  him  house-room  till  ^**  '^^r^ 
he  could  provide  himself;    and  on  his   marriage  he   went  ac-  a^^^'^^^  *' 
cordingly  to  reside  with  his  father-in-law  in  K.,  whose  house  was  Butley  enue 
about  a  quarter  of  a  mile  distant  from  the  said  mill,  and  he  con-  pi.  iss. 
tinued  so  to  reside  till  the  death  of  his  father-in-law .  in  1786*  Rex  o.  Sowton, 
During  the  time  he  occupied  the  mill,  or  afterwards,  he  neither  P^t  pl«  ^7^* 
rented  nor  occupied  any  land  or  tenement  in  K.     During  the  last 

baJAyear  of  the  time  he  rented  the  mill,  he  kept  a  man-servant^ 
who  resided  with  him  in  his  father-in-law's  house  as  part  of  his  (the 
pauper's)  family.  The  pauper  believed  it  was  known  to  the  town- 
ship of  K.  that  he  rented  the  mill,  because  he  served  some  of  the 
inhabitants  with  grits,  and  they  knew  him  to  be  a  milter.  —  Ash- 
hurst  J.  delivered  the  opinion  of  the  Court.  The  question  in 
this  case  is.  Whether  the  pauper  gained  a  settlement  in  the  parish 
where  be  rented  a  tenement  of  the  yearly  value  of  10/.  or  m  the 
parish  where  he  resided,  occupying  at  the  same  time  a  tenement 
in  another  parish  ?  And  we  are  all  of  opinion,  that  he  did  not  gain  a 
settlement  m  K.  .*  because,  in  order  to  gain  a  settlement  by  renting 
lO^L  per  annum,  there  must  be  a  residence  either  on  the  premises, 
or  at  least  in  the  parish  where  some  part  of  the  premises  lies.  The 
case  of  Rex  v.  Tapcrqft  (b)  is  decisive  of  the  question,  and  there  (b)Ante,pL92i, 
are  two  or  three  other  cases  which  confirm  this  doctrine,  where 
it  has  been  taken  for  granted  that  there  must  be  a  residence. 

223.  Rex  v.  South-Lynn,  T.  T.  34.  G.  3.  5  T.  R.  664 C.  //.,   A  leddence  of 

the  father  of  the  paupers,  was  legally  settled  in  E.  B.,  prior  to  the  ss  days  by  a 
24th  October  1792.     On  the  !2J3d  October  1792,  the  said  C.  H.,  ^^"^^^^ 
being  then,  and  for  some  time  before,  in  possession  of  a  cottage  J^JJ^^^niin 
and    land  in    W.,  in   the  county   of  jV.,  at  the  yearly  rent  of  be  copied 
21.  I2s.  6d.,  hired  a  house  in  S.  L.  at  the  yearly  rent  of  9L  and  with  a  reti- 
paid  lOf.  6(L  in  part  of  the  rent ;  and  on  the  following  day  he  and   dence  on  the 
his  wife  and  their  four  children  entered  into  possession,  and  resided  ■"»«  tenement 
thereon  till  his  death  on  the  8th  November  1792,  still  keeping  jj^j^^jj^*" 
possession  of  the  cottage  and  land  in  W. —  Lord  Kenton  C.J.  If  d^y,  preceding, 
we  were  to  decide  on  the  express  words  of  the  act  of  parliament, 

we  should  overturn  ninety -nine  cases  out  of  a  hundred  that  have 
been  determined  on  this  statute.  If  a  mere  residence  on  a  tene- 
ment for  40  days  irremovable  were  sufficient  to  give  a  settlement, 
ewery  lodger  and  every  servant  residing  for  that  length  of  time 
would  then  acquire  a  settlement ;  but  in  order  to  gain  a  settle- 
ment by  residing  on  a  tenement  of  the  yearly  value  of  10/.  the 
party  must  stand  in  the  relation  of  tenant  to  the  property  for  40 
days.  Here  there  was  an  inchoate  right  in  the  husband,  and 
afterwards  in  the  widow,  which  if  completed  by  a  full  residence  of 
40  days,  in  either  case,  would  have  been  sufficient :  but  that  one 
necessary  act,  residence  for  40  days  by  the  same  tenant  to  the 

(a)Rcz  9,  Sandwidb ,  uniejpl,  1 67.  See  also  the  following  case  of  Rex  v.  Knighton,,     . 
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property,  waa  wanting.  The  husband  after  residing  16  days  on 
this  ealate  died,  and  then  the  wife  resided  en  it ;  but  what  privity 
was  tkere  between  the  husband  and  wife  as  to  tbi&  property  ?  Ii 
appears  that  she  did  not  take  out  letters  of  adn^inistradon  so  as  to 
give  her  a  settlement  by  residing  on  her  own  for  40  days,  nor  did  she 
reside  on  the  estate  for  that  time  as  tenant  on  the  premises ;  and 
indeed  she  was  not  solely  entitled  to  administration.  The  case  of 
{a)jimu,^\A1S,  Rex  ▼.  Netf^eraeal  (a)  is  different  from  the  present,  because  there 

the  estate  was  bequeathed  to  the  widow,  whose  second  husband 

lived  40  days  upon  it.      But  here  there  was  no  pritritv  of  contract 

or  of  interest  whaterer  between  the  pauper  and  her  late  hnsband ; 

and  we  cannot  connect  the  residence  of  the  husband,  as  tenant, 

with  the  residence  of  the  widow  as  tenant,  so  as  to  complete  the 

40  days'  residence  by  both.     Though  this  case  is  new  in  specie,  it 

18  not  new  in  principle;  and  upon  the  principles  established  in 

former  cases,  I  am  oi  opinion  that  the  widow  did  not  acquire  any 

settlement  in    S.  L. —  Ashhurst   J.     We   cannot   couple  the 

residence  of  the  husband  with  that  of  the  widow,  because  tliev 

were  in  distinct  rights.  —  Grosb  J.  declared  himself  of  the  same 

opinion. —  Lawrence  J.  This  must  be  considered  as  a  new  taking 

of  a  tenement  by  the  widow,  or  as  a  residence  by  her  on  her  own 

estate,  coming  in  under  the  title  of  her  husband.     Considered  in 

the  former  point  of  view,  under  the  stat.  19  &  ll-  Car,  'i.,  the 

pauper  only  gained  a  settlement  by  the  credit  of  having  a  tene- 

ment   of  the  value  of  10/.   per  annum :  then   there  must  be  a 

residence  for  40  days  after  the  party  has  obtained  that  credit.     If 

considered  in  the  other  point  of  view,  it  appears  tliat  the  widow 

did  not  take  out  letters  of  administration  to  her  husband  ;  and  all 

the  cases  have  determined  that  the  widow  has  no  right  without 

administering ;   but  even  if  she  had  administered,  there  must  also 

have  been  a  residence  for  40  days  under  this  title. 

A  retidencc  of        224.  Rex  v.  Llanbedergoch,  H.  T.  37  G.  3.  7  T.RA05.  —  The 

29  days,  al-        ptuper  was  tenant  of  a  tenement  in  the  parish  of  Lleckyiehady 

****^*  fetST  ^**^®^  Feurkytoy  under  W.  G.  for  the  year  1795.      At  May  1795 

^T^^^f^  he  received  *  notice  to  quit  P.  at  the  All  Saints  following.     The 

reading  tlM  re-    pauper  said  he  had  no  place  to  go  to,  and  if  compelled  to  quit,  he 

mainiog  11         Would  take  down  a  barn  he  had  built  upon  the  farm,  and  cut  the 

dayg,  it  not  a      gorse  that  grew  on  the  hedges.     G.  then  said,  supposing  wc  ex- 

?*^*"*  "^     change,  you  shall  go  to  W,  £.,  a  tenement  in  the  parish  <>(  IJan- 

•etdetnent/ °  ^    bedergocky  that  G.  then  occupied  under  Pritchard,  at  the  yearly 

rent  of  10/.  IOj.,  to  which  the  pauper  agreed,  and  promised  not  to 
take  down  the  barn  at  Pevrkt/tv.  It  was  then  agreed  between 
them  that  they  were  not  to  mention  to  any  person  that  the  pauper 
was  to  go  to  fV»  E,y  lost  the  respondents  should  hear  of  it  and 
prevent  the  pauper  getting  into  possession  of  W,  E.  The  pauper 
was  apprehensive  that  they  would  not  consent  to  his  coming  to 
their  parish,  he  being  a  man  of  bad  character.  On  the  16th  of 
November  1795,  the  pauper  and  his  family  removed  from  Pcurkym 
to  W,  E,  He  did  not  remove  his  furniture  there,  lest  the  re- 
spondents should  sec  him,  he  having  been  informed  that  if  he 
could  get  into  possession  of  a  tenement  of  10/.  a  year,  and  sleep  in 
the  house  for  one  night,  he  could  not  be  turned  out  of  possession. 
G.  would  not  have  let  the  pauper  into  possession  of  IV,  E.,  but 
for  the  purpose  of  inducing  liim  to  quit'  Pcurirt/tvy  and  to  jirevent 
his   taking   down  the   bam ;  yet  he   thought  liiiu  u  respoosibif 
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person.  The  parishioners  of  Pentraeih  were  not  privy  to  the 
transaction.  The  pauper  resided  29  days  on  the  premises,  when 
PritcAardf  aided  by  some  of  the  parishioners  o£  UanLedergoek,  the 
overseers  of  the  poor  of  the  parish  of  Lla$ibedergoch  being  then 
with  them^ybrci^  removed  bim  and  his  family  from  the  tenement 
called  W.  £.,  and  thereby  prevented  him  from  residing  in  the 
tenement  for  the  term  of  one  year,  or  for  40  days'  part  thereof,  . 
whereby  a  legal  settlement  might  have  been  gained ;  and  he  lias 
ever  since  been  forcibly  kept  out  of  the  possession  of  the  tene- 
ment. The  pauper  did  not  do  any  other  act  to  gain  a  settlement 
in  Uaubedergoch.  He  was  afterwards  taken  up  at  Pentraeth,  and 
sent  under  a  vagrant's  pass  to  the  parish  of  IJanbedergoch.  The 
pauper's  place  of  legal  settlement  prior  to  his  taking  the  tenement 
called  \V.  £.,  was  in  the  parish  of  Pentraeth.  —  Lord  Kenyon 
C.  J.  In  order  to  gain  a  settlement  by  living  on  a  tenement  of 
10/.  per  annuniy  it  is  absolutely  necessary  that  the  party  should 
reside  there  for  40  days.  With  regard  to  the  fraud,  which  is 
suggested ;  where  a  case  is  pregnant  with  circumstances  of  fraud, 
the  Court  have  repeatedly  said  tliey  cannot  infer  fraud :  tliat 
fraud  is  a  fact  to  be  expressly  stated.  It  was  so  said  in  Rex 
y,  Preston,  (a)  —  And  the  Court  held  the  settlement  .to  be  in 
Peutraeth, 

225.  Rex  v.  FritwU,    E.  T.   S7  G.  3.    7  T.  R.  197.—  2'.  //.   A  person  who 
rented  two  farms  o^  A.B.  in  the  parish  of  6.  Z,.  the  one  of  the  r«nt»  a  farm  in 
yearly  value  of  85*.  and  the  other  of  the  yearly  value  of  10/.  Ci^^^'^, 
During  the  last  four  months  that  he  occupied  these  farms,  he,  sides  in  B. 
togetlier  with  his  family,  dwelt  in  the  adjoining  parish  of  F,,  in  rent-free,  by 
part  of  a  house  belonging  to  a  near  relation,  who  permitted  him  the  permianon 
to  live  in  it  rent  free  :  the  house  consisted  of  two  separate  tene-  ^^  ^  relation,  on 
ments,  one  of  which  the  pauper  and  his  family  occupied,  together  menvwwdi"*' 
with  a  barn,  stable,  and  yard  appurtenant.    He  kept  a  team  there,   35^.  i^  y^^.^ 
aod  drew  his  corn  from  his  farm  at  S.  X.  to  F,    In  this  separate  gains  a  wttlo- 
tenement  he  continued  nearly  two  years  from  his  first  entering  into   ^oaent  in  B. 
it,  but  he  never  occupied  any  lands  in  the  parish  of  F.     The  sepa- 
rate tenement,  and  use  of  the  barn,  stable,  and  yard,  were  of  the 
yearly  value  of  35*.,  or  thereabouts.     He  never  paid  any  rent  to 
his  relation  in  respect  of  them,  but  the  relation  had  all  the  duujg 
and  manure  made  by  the  pauperis  cattle,  and  spread  it  upon  his 
own  lands  in  an  adjoming  parish. —  Lord  Kenyon  C.  J.  It  is  now 
too  late  to  inquire  into  the  propriety  of  all  the  decisions  that  have 
been  made  on  the  settlement  laws  since  the  passing  of  the  statute 
of  the  13&14  Car.  2.     For,  even  though  it  should  appear  on 
bucli  inquiry  (which  I  do  not  suggest  is  the  case)  that  the  words 
of  that  statute  have  been  in  some  instances  strained,  yet,  as  there 
ii  a  series  of  decided  cases  on  the  subject,  we  ought  not  now  to 
depart  from  them.     If,  when  the  question  first  arose,  it  had  been 
holden  that  the  party  must  have  one  single  tenement  in  the  parish, 
of  the  annual  value  of  10/.,  perhaps  such  a  construction  of  the  act 
would  have  fallen  in  with  the  general  opinion  of  mankind.     How- 
ever,  it  was  long  ago  decided,  that  it  need  not  be  one  undivided 
tenement  held  under  one  landlord,  nor  all  lying  in  one  parish,  for 
that  distinct  tenemenu  held  under  different  landlords,  and  lying  in 
several  parishes,  may  be  joined  together,  and  provided  they  alto- 
fa)  PoUy  pi.  4<i8. ;  and  sec   R.  v-  Tamuorth,  /»»;5/,  pi.  715.   R.   v.  Tedford, 
paUf  pi.  666.  mild  R.  «.  Filloogley,  1  T.  R.  461. 
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gether  amount  to  the  annual  value  of  10/.,  they  will  confer  a  set- 
tlement on  the  party.  And  that  being  once  decided,  I  think,  it 
puts  an  end  to  this  question.  Here  the  pauper,  who  rented  two 
tenements  in  S.  L.9  went  to  the  parish  of  F.,  where  he  entered  into 
part  of  a  house,  forming  a  distinct  tenement  by  itself,  and  be- 
longing to  his  relation,  where  he  was  permitted  to  live,  but  not,  as 
(a)^n/#,pU22i.  has  been  argued,  out  of  charity.  This  is  not  like  one  of  the  cases  (a) 

cited,  where  the  pauper  was  taken  into  the  house  of  his  son-in-law 
as  a  lodger ;  for  here  were  two  separate  tenements,  the  whole  of 
one  of  which  he  occupied ;  and  I  am  not  prepared  to  say,  that  his 
relation  could  have  turned  him  out  of  possession  on  a  day's  notice. 
And  though  it  is  stated  in  the  case  that  the  pauper  paid  no  rent 
in  money,  it  appears  that  there  was  an  equivalent ;  there  was  a 
quid  pro  quo;  the  pauper  brought  all  his  dung  and  manure  from 
his  other  tenements,  and  this  relation  had  the  benefit  of  it.     As, 
therefore,  he  was  in  the  occupation  of  more  than  10/.  a  year  in 
the  whole,  and  some  part  of  it  lay  in  the  parish  of  F^  I  am  of 
opinion  that  this  case  was  properly  decided,  as  well  by  the  justices 
who  removed  the  pauper,  as  by  those  who  confirmed  the  order  on 
hearing  the  appeal. —  Ashhurst  J.  The  only  question  here  is, 
What  kind  of  occupation  this  was  ?     It  seems  that  it  may  be  fairly 
collected  from  the  facts  stated,  that  the  parties  were  in  the  situ- 
ation of  landlord  and  tenant.     The  former  having  one  tenement 
more  than  he  wanted  for  himself,  let  the  other  have  it,  who,  in- 
stead of  paying  his  rent  in  money,  gave  his  relation  the  manure 
that  he  brought  from  a  farm  in  an  adjoining  parish.  —  Grose  .1. 
of  the  same  opinion. — Lawrence  J.    It  is  stated  in  the  case  that 
no  rent  was  paid  for  the  tenement  in  F.,  from  which  I  understand, 
merely,  that  no  money  was  paid  for  rent ;  for  the  manure  seems  to 
have  been  given  as  a  compensation  for  the  use  of  the  tenement. 
And  I  should  have  no  doubt  but  that  a  landlord  might  recover  on 
a  quantum  meruit  on  such  an  occupation  as  the  present. 
A  pauper,  who        226.  Rex  v.  St.  George  the  Martyr,  H.  T.  38  G.  3.  7  T.R.  466. 
after  residing      —  J,  L,  took  the  first  floor  of  a  house.  No.  21,  Chandos  Street^  in 
five  d«y»|n  ^'>    St.  M.'s  parish,  of  a  Mr.  jR.,  who  then  kept  the  house,  at  15/.  per 
seoTi^priwii      onnum^  unfurnished,  the  rent  to  be  paid  quarterly.     He  went  into 
itt'c.,  £erd>7     possession  on  the  1 7th  of  Marchf  and  on  the  22d  of  the  same  month 
loses  his  settle-    lie  was  arrested -and  carried  to  the  Marshalsea  prison,  in  St.  G.'s 
ment  in  B.,        parish,  but  his  family  continued  to  reside  at  No.  21 ,  in  Chandos  Street ^ 
though  his  wife    untji  ^he  6th  of  May  following,  being  the  space  of  seven  weeks, 
*°^ded  on^his     *^®  husband  remaining  from  the  time  of  his  arrest  and  still  being  in 
traement  the  Afar*Afl&ea  prison,     Afler  he  was  arrested,  the  landlord  ap- 

. therein,  for  plied  to  his  wife  for  the  payment  of  the  rent  weekly,  asking  5s*  9d. 
seven  weeks  per  week;  but  his  wife  refused  to  pay,  alleging  that  the  rent  was 
after  the  arrest,  ^q  ]yQ  p^id  quarterly.     When  the  wife  and  children  could  stay 

there  no  longer,  but  went  to  the  husband  in  prison,  the  latter 
agreed  to  give  up  the  possession,  and  the  landlord,  by  consent, 
took  some  part  of  his  furniture  for  the  seven  weeks*  rent.     It  was 
'  argued  that  </.  L.  did  not  gain  any  settlement  in  the  parish  of 
St.  A/.,  because  he  only  resided  there  seven  days,  and  a  residence 
ofjbrty  days  is  necessary.  —  Lord  Ken  yon  C.  J.  All  the  decisions 
on  the  subject  prove  that  no  settlement  can  be  gained  by  a  re- 
sidence on  a  tenement  for  a  shorter  period  than  40  days.     And 
{A)^n/f,p\.iii9.  though  in  the  case  o£ Hex  v.  Leeds  {0)  it  was  only  decided,  that  the 
JusticcB  ought  not  to  have  removed  the  pauper  from  Blackfordby 
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during  the  continuance  of  his  lease,  the  Court  added,  that  <*  if  his 
**  lease  at  Blackfordby  had  been  at  an  end,  his  last  40  days'  re- 
"  sidence  at  Leeds  might  have  borne  a  different  consideration  ;" 
evidently  intimating  an  opinion  that  40  days'  residence  is  necessary 
to  give  a  settlement ;  and  the  Court  held  that  he  did  not  gain  a 
settlement  in  St.  M. 

227.  Rex  v.  St.  Mary,  Lambethy  E.  T.  S9  G.  S.  8  T.  R.  240.  —  if  ^  „^  ^m 
The  pauper,  about  four  years  ago,  took  a  tenement  at  the  yearly  ^  tenement  of 
rent  and  value  of  12/.  12;.,  in  the  parish  of  L.,  and  continued  above  lor.  a 
tenant  thereof  until  the  29th  of  September  1797.     He  resided  in  year  in  A,  and 
that  tenement  witli  his  wife  and  family  from  the  time  of  taking  it  •»o*her  under 
until  the  24th  of  June  1797,  when  he  took  a  lodging  for  the  con-  ^  *^  "* 
venience  of  his  business,  at  the  rent  of  8/.  10*.  a  year,  in  the  parish  ^  whole*he 
of  S^.  Af .,  where  he  occasionally  slept,  leaving  liis  wife  and  family  slept  in  B 
at  the  house  in  L.     Both  tenancies  expired  on  the  29th  of  Sep-  above  40  dajn, 
temher  1797.    The  pauper  slept  sometimes  in  L.  parish,  and  some-  »nd  particularly 
times  at  his  lodgings  in  St.  M.,  and  for  above  40  days  in  the  whole  °^Jj*|^**i^ 
upon  the  tenement  in  St.  M.;   and  he  slept  there  the  last  30  J^nandet  ex- 
nights  of  that  tenancy.     His  wife  and  family  never  accompanied  pi,^  \a%  lettle- 
him,  or  slept  at  the  lodging  in  St.  Af.,  but  remained  at  the  house  ment  is  in  B. 
in  L.f  until  about  three  weeks  previous  to  Michaelmas-day  1797>   See  S.  P.  Rex 
when  she  went  away,  and  took  the  furniture  away  with  her.  —  9.  LoweM,anie, 
The  Court  said,  there  could  be  no  doubt  but  the  pauper's  set-  pl*  22a 
dement  was  in  the  parish  of  St.  M.,  where  he  had  a  tenement 
above  the  annual  value  of  10^.  when  joined  to  the  other  in  L.,  and 
in  which  former  tenement  he  had  resided  on  the  whole  above  40 
days,  and  where  he  had  slept  the  last  night. 

228-  Rex  v,  Sf.  Mary-le-bone,    T.  T.   2  G.  4.   4  J9.  4-  i4.68L—   A  pauper  doei 
Two  justices,  by  their  order,  removed  Hoyden  from  St.  M.  to  St.  P.  <1<^  °o*  ff"**  ■ 
The  Sessions,  on  appeal,  discharged  the  order,  subject,  &c.     The  J!!"-*"SL5^ 
pauper  hired  an  unfurnished  shop  in  the  parish  of  St.  P.,  of  the  teneront  of  * 
yearly  value  of  10/.  and  upwards,  and  lived  therein  eight  months,  more  tban  id. 
He  sdPlerwards  hired  an  unfurnished  shop  and  parlour,  part  of  a  a  year  value, 
house  in  the  parish  of  St.  M.,  at  the  rent  of  26/.  a  year,  which  be  ■^^TJ"^."" 
took  possession  of  on  the  25th  May  1819,  and  resided  in  and  ^"Jjl^^^m^ 
occupied  the  said  last  mentioned  premises  upwards  of  40  days,  but  ^-,  altoffether 
only  56  days  of  such  residence  and  occupancy  had  elapsed  on  the  but  less  than 
2d  day  oi  July  1819,  the  day  on  which  the  59  G.  3.  c.50.  received  40  days  before 
the  royal  assent.     The  Sessions  were  of  opinion,  that,  by  this  re-  the  pawing  of 
sidence,  the  pauper  trained  a  settlement  in  St.  M.,  and  discharged  ****-£ ^  ^*  \. . 

au         j  d  t    t-u  *.•         •     *.u'        I      ^  *•     1      c.  50.,  by  which 

the  order.  —  Bayley  J.  The  question,  m  this  case,  turns  entirely  ^  residence  for 
upon  the  construction  of  the  statute  59  G.  3.  c.50.,  which  took   isxnonUuis 
effect  from  the  2d  of  July  1819.     The  pauper  had,  on  that  day,  necessary,  in 
resided  in  and  occupied,  for  a  period  of  38  days,  part  of  a  dwelling-  o"dcr  to  confer 
house  in  M.  parish,  at  26/.  a  year ;  so  that,  if  the  statute  had  not  *  ■etdement. 
been  passed,  he  would  undoubtedly  have  acquired  a  settlement  in 
Ms  by  his  subsequent  residence  and  occupation,  which,  in  the 
whole,  considerably  exceeded  40  days.     But  he  had  not,  on  the 
2d  of  July 9  acquired  such  settlement.     It  was  contended,  that  the 
statute  being  wholly  expressed  in  the  future  tense  did  not  apply 
to  such  a  case,  but  must  be  considered  as  wholly  and  absolutely 
prospective,  and  confined  to  tenements  hired  after  the  day  on 
which  the  statute  took  effect.     If  this  be  the  true  construction, 
then  a  residence  of  one  day  prior  to  the  statute,  connected  w\l\v  «l 
continued  resideace  in  pursuance  of  the  original  hiring  fot  S9  da^f^ 
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A  liouse  of  the 
annual  value  of 
101.  was  hired 
by  A  at  ^/t- 
chadmas  }S24, 
and  lie  died 
three  days  be- 
fore the  year 
expired,  but  bis 
corpse  con- 
tinued in  the 
house  afler  the 
cxpif  atiou  of 
the  year,  and 
afVer  his  death 
his  widow  re- 
sided there, 
and  paid  the 
year's  rent : 
Held,  that  A*s 
widdw  imd 
children  did  not 
gain  any  settle* 
mept. 

(a)  59  G.  3. 
c.5a 


aitcr  the  statute,  will  confer  a  settlement.  The  statute,  however, 
had  in  view,  as  appears  by  the  preambley  the  preventing  of  the 
disputes  and  controversies  which  had  arisen  respecting  the  settle- 
aient  of  poor  people  by  the  renting  of  tenements.  And  we  think 
Uiis  object  will  be  best  attained  by  giving  to  the  words  of  the 
enacting  part  their  full  and  absolute  eifect,  and  by  considering  the 
statute  as  applicable  to  every  case  within  its  scope,  wherein  a 
previous  settlement  had  not  been  completely  gained  and  csta- 
bJiijhed  before  the  statute  was  passed.  A  contrary  construction 
might  open  the  door  to  many  disputes  and. controversies  as  to  the 
nature  and  effect  of  inchoate  titles.  Whereas,  according  to  the 
construction  which  we  adopt,  the  only  inquiry  hereafter  will  be, 
whether  a  settlement  had  been  acquired  before  the  2d  Jult/,  and 
the  case  will  be  considered  as  if  the  pauper  had  died  or  removed 
from  the  tenement  on  the  1st  day  of  that  month,  and  as  if  he  had 
resided  on,  but  not  q/ler  that  first  day  of  Juli^» — Order  of  Sessions 
quashed,  and  original  order  confirmed. 

229.  Rex  V.  Inhabitants  of  Cray  ford,  M.  T.  7  G.4r.  6  B.  Sf  (% 
68.  —  Upon  appeal  against  an  order  of  two  justices,  whereby 
S>  S*9  widow  of  T.  S.,  and  their  six  children,  were  removed  from 
B»  to  C,  the  Sessions  confirmed  the  order,  subject,  &c.  In  the 
month  of  September  1824,  T.  S.,  the  husband  of  the  pauper,  was 
settled  in  the  parish  of  C.  At  Michaelmas,  in  the  same  year,  he 
hired  a  house  situate  in  the  parish  of  B.  for  a  year,  at  the  rent 
and  of  the  annual  value  of  12/.  He  took  possession  of  the  housi* 
on  Michaelmas'day  1824,  and  continued  to  live  in  the  same  till  the 
26th  September  1825,  when  he  died.  His  body  remained  in  the 
house  till  tlie  BOth  of  the  same  month,  when  it  was  buried.  The 
rent  for  the  first  three  quarters  of  the  year  was  paid  by  him,  and 
for  the  last  quarter,  ending  on  the  29th  September  1825,  by  his 
widow,  the  pauper.  The  pauper  continued  in  the  house  till  she 
was  removed  under  the  order,  and  paid  the  rent  up  to  tlie  25th 
December  1825.  The  question  was,  Whether  the  pauper  and  her 
children,  under  the  above  circumstances,  were  entitled  to  settle- 
ment in  the  parish  of  B,?  —  Bayley  J.  The  safest  rule  to  adopt 
in  these  cases  is  to  adhere  to  the  words  of  the  act  of  parliament,  (a) 
Those'  words  are :  **  That  no  person  shall  acquire  a  settlement  by 
'*  reason  of  his  dwelling  for  40  days  in  any  tenement  rented  by 
'*  such  person,  unless  such  tenement  shall  consist  of  a  house  or 
''  building,  being  a  separate  and  distinct  dwelling-house  or  build- 
•*  ing,  or  of  land,  or  of  both,  hondjide  hired  by  such  person  at 
"  and  for  the  sum  of  10/.  a  year,  at  the  least,  for  the  term  of  one 
**  whole  year;  nor  unless  such  house  or  building  shall  he  held,  and 
*<  such  land  occupied,  and  the  rent  for  the  same  actually  paid  tor 
"  the  terra  of  one  whole  year,  at  the  least,  by  the  person  hiring 
**  the  same."  In  order  to  gain  a  settlement,  therefore,  the  house 
must  be  held  for  one  whole  year  by  the  person  hiring  the  same. 
Now  here  the  husband  was  the  person  who  hired  the  house,  and 
he  died  three  days  before  the  year  expired ;  and,  consequently, 
he  did  not  hold  it  for  one  whole  year ;  he,  therefore,  gained  no 
settlement  by  tlie  renting  of  this  tenement.  Assuming  that  the 
widow  might  be  considered  to  have  held  this  house  for  a  year,  she 
was  not  the  person  who  hired  it,  and  therefore  gained  no  settle- 
ment—  Order  of  Sessions  confirmed. 


Sect.  6.3    -       ov  vhe  abaidbnoe  neceshahy.  yt^ 

230.  Btx  ¥.  Kenardin^ton,  M.  T.  7  G.  4^.  6-B.^  C.  70.  —  Upon   it  is  not  ncce»- 
aa  appeal  agaiott  an  oiraer  for  the  removal  of  W'.  K.  and  <S.  hi«  uury  to  ibe 
wife  and  their  eight  children,  from  AT.  to  C7.,  the  Sessions  quashed  m^^m  ^^ 
the  order,  aubject,  &c.    The  pauper,  W.  K.,  when  about  16  years  ^o^n'lf'to  muIu 
of  age,  hired  himself  for  a  year  to  T.  K.,  at  the  wages  of  4/.  4^.  \  ^p^n  a  tene- 
be  senred  the  year  in  the  parish  of  17.,  dwelling  in  his  master's  ment,  that  the 
house  there,  and  received  his  wages.  He  afterwards,  and  about  22  pauper  should 
years  ago,  married  S.,  his  wife,  and  having  about  four  years  after  reside  upon  any 
ills  marriage  removed  to  K.,  he  entered  into  a  contract  with  J.  i».,  P**^**    ** 
a  farmer  there,  to  serve  him  as  a  labourer  upon  his  farm,  at  the 
wages  of  165.  a  week,  to  have  his  wheat  at  6s,  a  bushel,  butter  at 
l£.   a  pound,  and  a  small  house  of  his   master's,   situate  in  his 
master's  farm,  rent  free  to  live  in.     He  entered  into  the  service, 
and  continued  in  it  under  these  terms  for  three  years,  and  between 
Christmas  and  Lady-tide^  in  the  third  year  of  his  service  with  J.  S,y 
the  pauper,  with  two  other  persons,  hired  of  J.  B.  seven  acres  and 
a  quarter  of  land  in  the  parish  of  A^.,  at  the  price  and  of  the  value 
of  25i*  Is*  6d.j  being  3/.  10^.  per  acre,  and  at  the  same  time  he  on 
his  own  account  took  an  acre  of  land  in  the  same  parish  of*/.  13,, 
at  the  price  and  of  the  value  of  2/.  105.    The  seven  acre  piece  was 
cultivated  and  cropped  with  potatoes,  and  the  expences  and  rent 
for   the    same   were  paid    equally    by    the   pauper   and  his  two 
j>artners,  but  the  one  acre  piece  was  cultivated  and  cropped  with 
potatoes  by  and  at  the  sole  expcnce  of,  and  rent  for  the  same  was 
paid  by  the  pauper  alone,    thereby    making   his  renting  in    the 
parish  of  AT.,  at  one  time,  10/.  19*.  ^2d. ;  and  these  two  parcels  of 
land  were  held  together  by  the  pauper  and  his  partner  six  months. 
The  pauper  at  no  time  resided  on  any  part  of  the  land  taken  of 
J,  B.y    but  resided  in  the  small  house  of  his  roaster's,    on    his 
mastcr*8  farm,  as  his  servant.  At  the  end  of  three  years  he  quitted 
./.  5.*s  employment,  and  at  the  same  time  left  his  house. —  Bay- 
ley  J.     I  am  of  opinion  that  the  order  of  Sessions  was  ri»i;ht,  a 
settlement  having  heen  gained  in  /f.     The  argument  against  the 
settlement  is  that  although  the  pauper  rated  a  tenement  of  more 
than  10/.  annual  value,  yet  as  he  did  not  reside  upon  any  part  of  it 
but  with  a  master,  no  settlement  was  gained.  In  Rex  \',Bardtveli(a),  {n)J$ue,p\Aeo. 
expressions  were  certainly  used  by  Best  J.  and  me,  giving  a  larger 
meaning  to  the  words  "  coming  to  settle,"  in  the  13&  14  C/zr.2.  c.  12., 
than  we  ought  to  have  done,  and  Rex  v.  Shipdem  (d),  was  decided  on  (6)  6  B.  &  C. 
the  same  ground.  In  Rex  v.  Benneivorth  (c),  the  Court  took  time  to   73.  n. 
consider  the  question,  because  they  were  pressed  with  the  former  W-^**^*?  -'^ 
decision!,  and  reconsidered  them.     The  point  is  not  mentioned  in 
the  judgment   pronounced  in  Rex  v.  Bennexvorth,  but  judgment 
could  not  have  been   given  if  the   Court   had   been  of  opinion 
that  Rex  v.  Bardvoell  and  Rex  v.  Shipdem  were  well  decided.     In 
Rex  v.  Sutton  St.  Edmund's  (rf),  it  appeared   that  the   pauper  ('/)v^«^«',pl.  158. 
entered  into  a  service  where  he  was  to  have  18/.  a  year  wages, 
and  the  keep  of  two  cows.     He  lived  in  a  cottage  on  his  master's 
farm,  but  it  was  found  that  the  occupation  of  the  cottage  was 
incidental  to  the  service.     The  Court  held  that  he  did  not  gain  a 
settlement,  because  there  was  no  bargain  that  the  cows  should 
be  pasture   fed.     If  the  Court  had  then  thought  residence  upon 
the  tenement  necessary,  the  case  would  not  have  admitted  o^  an 
argunicnt,  and  the  other  point  would  not  have  been  made  V\\c 
ground  of  the  decision*     In  Jicx  v.  All  Saifiis,  Dtrhy  (c)y  y\\^x^i   f^«-^  Ai\U,>^A Vo 


172  SETTZ.SMBNT   BY   RENTJNO   A   TENEMENT.      [Ch.  IV. 

could  not  be  any  residence  on  the  tenement,  and  yet  a  settlement 
{a)Antefph}6U  was  gained.  In  Rexy.Benneti)orthf(a)  also,  there  was  no  residence 

on  the  tenement,  and  the  renting  of  the  tenement  was  during  the 
service.  It  can  make  no  difference  whether  the  bargain  for  the 
tenement  is  connected  with  the  contract  for  service,  or  whether, 
as  in  this  case,  it  is  a  separate  contract  made  with  a  third  person. 
—  LiTTLEDA LE  J.  concurred.  —  Order  of  Sessions  confirmed. 
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I.  The  Statuies. 

II.  Of  the  OfflcCf  and  the  Appointment  to  it, 
III.  Of  the  Time  and  Place  of  serving  it* 

I.  The  Statutes. 
SW.&M.c.U.§6. 

II.  Of  the  Office^  and  the  Appointment  to  it. 

231.    QT.  Mary  v.    St,  Laurence  in  Reading,  H,  T.   9  Ann.   Ser?iog  the  ol^ 
10  Mod.  I S.— One  </.  M.  was  first  an  inhabitant  of  St.  M.,  fioe  ti  warden 
and  afterwards  came  into  the  parish  of  St,  L.     During  his  stay  in  rfahormtgkwXl 
St.L.  he  was  chosen  Warden  for  the  Borough,  and  exercised  g«*n»»et*l«- 
that  office,  as  well  in  that  parish  as  in  some  others ;  after  which  be  ^^ 
removed  into  the  parish  of  St.  M.,  and  there  became  chargeable.   laF'J^Z' 
The  question  was,  Whether  his  residing  in  the  parish  of  St.  L.,  ^^^  g^n,  ^ 
and  exercising  the  office  of  warden  in  that  parish  (though  he  did   Rem.  s. 
it  in  others  too),  was  a  settlement  within  the  statute  S&^  1V.&  M. 
c.  11.  §  6.  or  not  ?   And  after  it  had  been  argued  at  the  bar,  and 
the  Court  had  taken  time  to  consider  the  case,  it  was,  in  the 
ensuing   term,  adjudged  by  the   consent   of  all  the  Judges 
sufficient  to  gain  a  settlement. 

232.  Gatton  v.  Milwich,  H.  T.  9  Ann.  Salk.  636.  —  An  order  Semng  the  of- 
was  drawn  up  specially  for  the  opinion  of  the  Court;  and  the  ficeofa/Minii^ 
question  was,  Whether  one  appointed  clerk  of  the  parish  by  the  derk,  though 
parson,  and  executing  the  office  for  a  year,  shoula  gain  a  legal  cboMn  by  the 
settlement  within  3&  4  fF.&M.,  c.  11.  of  which  the  words  are,  b'*^,,^^^ 
viz.  shall  execute  any  annual  office  or  charged  for  it  was  objected  twiwf,  mSni  a 
that  this  was  not  an  annual  office.  —  Powell  J.     His  being  put  in  aettlement. 

by  the   parson   makes  no  difference,   no  more   than  where  the  S.  C.  Sett.  & 
constable  is  put  in  by  the  leet,  and  not  by  the  parish  ;  it  is  more  ?^«^^'' 
than  an  annual  office  ;  for  he  is  not  moveable,  and  has  fees :  he  is   qliL  ?o?'iff' 
by  common  law  an  officer,  and  is  m  for  life.  See  poft 

233.  Rex  y.  Hammond^  H.T.7G.I.  MS S.  — By  Pratt  C.  J.  serving  the  of- 
Serving  the  office  of  collector  of  the  land-tax  is  a  sufficient  office  to  g^e  of  collector 
gain  a  settlement  within  the  statute  of  3  &  4  fV.  &.  M.  c.  1 1.  §  6. ;  of  the  land-tax 
for  it  is  not  necessary  that  the  office  should  be  a  parish  office;  any  vvill  gain  a  irct* 
office  is  sufficient,  so  that  by  the  notoriety  of  it,  it  may  he  presumed  tl«>^»t. 

that  the  parish  had  notice  of  theperson's  being  come  into  the  parish. 

234.  Bisham  v.  Cook,  H.  T.  7  G.  1.  MSS.— The  Sessions,  Serring  the  of- 
setting  out  the  fact  specially,  adjudged  the  settlement  of  a  poor  Bux  oi collector 
person  to  be  at  Bisham,  because  when  he  lived  in  that  parish  he  of  the  dutiet  on 
executed  the  office  of  collector  of  the  duties  given  by  the  6  &  7.  W.  *»'"^  "t*^  *^ 
C.6.  on  births  and  burials.     It  was  moved  to  quash  it,  because  ^j^^j^^J^^? 
this  was  not  a  parish  office;  and  it  would  be  gWing  iVie  com-  foc\XiA«^T«^ 
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bea;MinsA  miationers  (who  are  to  appoint  the  collectors)  a  power  to  bring 

ojice,  but  if  it  what  charge  they  would  upon  the  parish:  besides,  it  was  not 
*•**  y"^  f^"  *t^^6^^  *"  ^^^^  order,  that  this  was  an  annual  office,  as  it  must  be  to 
ihett^^fitiu  E^^^  ^  settlement  within  the  express  words  of  the  act.  —  By  the 
sufficient.  CouRT.     The  reason  why  the  executing  offices  gives  a  settlement 

S.C.  Foley,  124.  without  notice  is,  because  of  the  notoriety  of  the  thing,  of  which 
Str.  411.  the  parliament  thought  it  impossible  but  the  parish  should  have 

11.  V.  Ilmin-  notice :  can  any  thing  be  more  notorious  than  this  ?  which  is  an 
stcr,;wy/,pK247.  office  to  collect  a  duty  from  house  to  house.     We  cannot  suppose 

a  fraud  in  the  commissioners,  that  they  would  appoint  a  person  of 
no  substance  to  be  collector,  only  to  bring  a  charge  upon  the 
parish.     It  needs  not  be  a  parish  office,  but  a  public  annual  office 
in  the  parish  :  and  as  to  its  not  being  said  that  this  man  executed 
it  for  a  year»  we  must  take  it  he  did,  because  it  appears,  on 
looking  into  the  statute,  that  the  power  given  to  the  commissioners 
is  to  appoint  a  person  who  shall  be  collector  of  the  duties  for  a 
year,  and  then  give  in  his  accounts.     It  has  been  held  a  settle- 
ment in  a  case  of  the  land-tax,  and  why  not  in  this  ? —  The  order 
was  confirmed. 
Scrrmg  the  of-        235.  Holy  Trinity  v.  Ganingion,  H.  T.  2  G.  2.  Sett.  Sf  R(nn.  72. 
BtecftUhlng'     — A  certificate-man  went  into  G.,  and    was  appointed   iit/iifig- 
Tfll*^*^*''  wiflw  (a)  by  the  steward  of  a  leet.     He  served  a  year ;  but  was  not 
swoiTi  m  vmtil     sworn  in  until  half  the  year  was  expired.  —  Thk  Court  inclined 
half  the  year  is    ^o  think  that  this  was  a  good  settlement;  but  being  a  new  casc» 
expired, is serv-  and  somewhat  doubtful,  they  ordered  a  second  argument  to  this 
ing  an  aiinutl     point,  viz.  Whether  he  was  legally  placed  in   the  office  or  not,  as 
office.  Sed  qu,    ,jqj.  having  been  sworn  in  till  half  the  year  was  expired  ?  The 
S.C. Foley,  123.  Q^jjer,  however,  was  quashed  for  want  of  form  :  but  the  Court  was 

of  opinion,  as  to  the  merits,  that  the  man  gained  a  settlement  in 
G. ;  for,  upon  subjects  of  settlement,  the  statutes  ai*e  to  be  ex- 
pounded favourably,  and^for  the  benefit  of  poor  people. 
Serving  tbc  of.  236.  Peak  v.  Bourriy  M.  T.  6  G.  2.  S^r.  9^1.2.  —  The  plaintiff 
Aoe  ciparuk'  declared  in  prohibition,  that  he  was  sued  in  the  spiritual  court  for 
^*!^»  ***i!l"**'  executing  the  office  of  deputy  parish^clerk  without  the  licence  of 
Uemc&^ftkeor'  ^^  ordinary.  On  demurrer  three  points  were  made  :  First, 
dituny^gunn  a  Whetlier  a  parish-clerk  be  a  temporal  or  a  spiritual  officer  ?  Se- 
fwitlanent.  coNDLY,  Whether  he  can  make  a  deputy?  and  Thirdly, 
aCFitzg.  105.  Whether  the  licence  of  the  ordinary  is  requisite  ?  —  It  was  argued 
^^^'  "three  several  times  upon  all  the  points.     But   the  Court,  in 

giving  judgment,  founded  themselves  only  upon  the  last,  as  to 
which  they  held,  that  a  licence  was  not  necessary,  and  therefore 
gave  judgment  for  the  plaintiff  in  prohibition.  They  said  the 
canon  did  not  require  it,  and  indeed  it  would  be  transferring  the 
right  of  appointment  to  all  intents  and  purposes  to  the  ordinary  : 
the  Institutio  Juris  Canonici  22.  says,  he  may  be  appointed  solo 
(A)  2  Roll.*  presbytero  absque  scientid  episcopi.  (b)  As  to  the  other  two  points, 
Ab.  286.  pi  44.   the  Court  strongly  inclined  that  he  was  a  temporal  officer  as  to 

the  right  of  his  office,  and  that  he  might  make  a  deputy. 
The  office  of  237.    St.  Maurice  v.  St.  Mary  Kallendar  (c),   E,  T.  8  G.2. 

cmtuableofa       MSS.—  JV.  W.  went  in  1715  to'  St.  Mary  K.,  with  a  certificate 
4%  will  gain  a    from  ^he  parish  of  St.  T.     About  1721  he  was  chosen  one  of  the 

(a)  Sec  Buliscomb  v,  Sumford  Pe-     tbe  office  of  tiihrng-fnan  will  gain  a  set- 
verell,  Hilary  Terra,  »  G.  1.  Stra.  544.      tlement. 

in  which  it  was  adjudged,  that  serving  (c)    Sec    Hex    v.    Amlwicli,    ;)o»/, 

pi.  S56. 
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constables  for  the  city  of  JVinchester^  which  consists  of  several  settlement  in 
parishes,  and  was  legally  placed  in  and  executed  that  office,  in  and   that  imn'sh 
through  all  parts  of  that  city,  during  one  whole  year;  and  some  when* the ofBcc 
years  before,  and  ever  since,  he  resided  and  inhabited  in  the  "*  »»^«1»  al- 
parish  of  St.  Mart/  K.     Afterwards  he  took  J.  T.  apprentice  by  ch^,!'bv\he 
indenture,  who  continued  with  him  four  years  and  a  half,  and  after-  parishioner}!.*^ 
wards  married  and  intruded  into  the  parish  of  St.  Maurice^  from   §,  q^  py^r. 
which  he  was   removed  into   the   parish  of  St.  Mary  K,     The  s.  C.^27. 
Sessions  were  of  opinion,  that  T,  did  not  gain  a  settlement  by  such 
apprenticeship  with  such  a  person.     The  question  now  was,  Whe- 
ther IV.  W.  had  discharged  the  certificate  (a)  by  executing  that   ,  v  j,     q«l  in 
office  of  constable,  and,  consequently,  T.  enabled  to  gain  a  settle-   \viii.*^.  c.  ii. 
mcnt  by  serving  an  apprenticeship  to  him,  notwithstanding  the 
12  Ann.  rf.l.  c.  18.  s.%  (b)'- — Lord  Hardwicke.     Parishes  were   {b)  Pou^  "  Set- 
obliged  by  the  9&\0  IV.  3.  to  receive  persons  coming  to  them  tlement  by  ap- 
with  certi^catcs;  and,  therefore,  in  point  of  justice,  they  ought  to  pre^ticeship." 
have  it  in  their  power  to  adopt  such  persons  into  their  parish,  or 
i.'xclude  them,  at  their  election;  but  if  serving  the  office  of  con- 
stable, who  is  an  officer  eligible  in  the  leet,  which  may  not  be  co- 
trxtensivc  with  the  parish,  may  gain  a  settlement,  then  persons  may 
^in  settlements  in  parishes  against  the  will  of  the  parishioners, 
which   the  law  does  not  intend — Lee  J.     If  it  was  otherwise, 
nobo<]y   could  gain  new  settlements ;  for  the  parishes  to  which 
certificated  persons  come  would  take  care  to  exclude  them  from 
any  trust.     The  consent  of  the  parish  was  not  attended  to  by  the 
legislature  under  the  S  &  4  W.S^  M.  c.W.     Hired  servants  and  ap- 
prentices gain  settlements,  and  the  parish  cannot  prevent  it.     The 
churchwarden  named  by  the  parson  is  an  annual  officer,  though  the 
parish  has  no  share  in  his  election ;  and  so  is  the  parish  clerk. 
£very  person  who  serves  the  public  in  such  capacities,  must  be 
considered  as  unlikely  to  become  chargeable ;  and  this  is  the  true 
foundation  of  such  settlements,  that  the  persons  to  be  settled  have 
contributed  to  the  public  good  by  executing  those  offices;  and 
being  chosen  into  them  by  a  competent  authority,  they  are  much 
more  likely  to  promote  the  public  good  of  the  parish  they  live  in, 
than  to  be  burthensome  to  it ;  and  on  this  footing,  the  law,  as  it 
thinks  them  worthy  of  a  settlement,  has  conferred  it  on  them,  with- 
out attending  to  any  person's  consent.     In  the  Easter  Term  fol- 
lowing. Lord  Hardwicke  said,  that  upon  full  consideration  he 
was  satisfied,  that  the  same  construction  ought  to  be  put  upon  both 
statutes.     Certiiicate-raen  are  disabled  by  the  S&9  W.S.  c. 30. 
from  gaining  any  settlements,  and  the  parish  which  gave  the  certi- 
ficate is  by  that  act  expressly  required  to  take  back  their  pa- 
rishioner, whenever  he  becomes  chargeable  to  the  parish  where  he 
Jived.     Under  this  act,  though  a  parish  had  the  benefit  of  a  cer- 
tificated person'^  labour  and  strength  in  his  youth,  yet  when  he 
should  have  become  old  and  helpless,  they  were  under  no  obli- 
gation to  relieve  hin^  but  might  immediately  send  him  back  to  his  old 
settlement,  and  that  parish  was  bound  to  receive  him.     This  was  a 
great  hardship  on  parishes  giving  certificates ;  and,  therefore,  the 
9  &  10  fT.  3.  c.  11.  enabled  certificate-men  to  acquire  settlements 
by  executing  an  annual  office,  &c.     This  act  is,  therefore,  to  be 
considered  as  an  enabling  law.     The  only  question,  therefore,  is, 
about  the  sort  of  office  which  he  must  execute  for  this  purpose. 
The  words  of  tlie  S  &  4  fT.  4*  M,  are,  "  If  any  person  BhaU,  ou  Vu« 
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etUtblidiedl)/  dated  November  17S3  ;  was  a  schoolmaster,  and  taught  the  cha- 
prirate  dona-  rity-school  there  until  his  deatli  in  1743,  but  in  what  manner  he 
Vo^'iTveir  ta>  b«  ^^  admitted  to  this  school  did  not  appear,  but  only  in  general 
yudtothemcar  ^^^  ^^  officiated  till  his  death.  Lady  A.  if.  had  by  deed  con- 
for  the  care  Af  veyed  to  trustees  10^.  per  annum  in  trust  to  be  paid  to  the  vicar 
itydoesnotgaia  of  JVf.,  for  the  time  being,  for  the  charity-school:  this  10/.  per 
a  lettlement.  annum  had  not  been  appropriated  to  any  other  use  than  paying  it 
Biwr^a  c!244!  ^®  ''*^  schoolmaster.  The  question  was.  Whether  T.  M.  had 
8  Scr!  1285.       jgcun^d  a  settlement  at  M.,  either  as  serving  an  office,  or  as  having 

a  freehold  in  the  school  of  10/.  a  year  ?     The  Sessions  were  of 
•opinion,  that  he  had  gained  a  settlement  there,  as  having  had  a 
freehold  in  the  school.  —  Sed  per  Curiam:  A  schoolmaster  is 
not  an  office,  but  only  an  employment ;  and  what  interest  T,  Af. 
bad  in  the  school,  whether  for  life,  or  otherwise,  or  how  he  was 
•admitted  to,  or  came  into  this  employment,  does  not  appear :  the 
*  viear  is  the  person  entitled  to  the  lOJ^.  per  annum,  and  not  choos- 
ing to  teach  the  school  himself,  he  paid  it  to  this  poor  man  as  his 
depAtty,  which  could  not  gain  a  settlement  for  any  person  what- 
SYer;  so  the  order  was  quashed. 
SmiBgtheof.        240.  Rex  v.  Whitchurch,  T.  T.  27  &  28  X?.  2.  Burr.  S.  C.  365. 
ilce  of  tetf^or  _  q^^  pauper  G.  if.  went  to  live  in  the  borough  of  O.,  where  he 
^ictT^^^iflCa    ^^"^^^d  *  tenement  of  5/.  a  year ;  and,  soon  after,  executed  the 
in  inffpectioff      ^ce  of  bailiff'  or  ale  taster  for  the  said  borough ;  to  which  office 
wdghu  and        he  was  nominated  and  sworn  at  the  court-Ieet  held  for  the  said 
measurw  and      borough,  and  executed  the  same  from  the  Lady^day  court  to  the 
wamiiwjuriai,    Lady-day   court  following.    The   office  consisted  in  inspecting 
ax.  will  0|>o*    weights  aad  measures  within  the  borough,  and  in  warning  the  jury 

to  serve  at  the  court-leet  there.  G.  H*  had  weights  and  scales 
delivered  to  him  ;  and  he  once  went  about  to  examine  the  mea- 
sures of  ale  and  the  weights  within  the  said  borough,  and  warned 
the  jury.  It  also  appeared,  that  he  was  nominated  to  the  steward 
of  the  said  court  by  the  bailiff  who  served  the  office  the  year  pre- 
ceding.; and  was  then  sworn  by  the  steward  into  the  same  office, 
at  the  court-leet.  The  borough  is  not  one-fifth  or  one-sixth  part 
of  the  parish  of  O. ;  and  the  bailiffii  never  execute  any  authority 
over  the  parish  at  large.  Great  part  of  the  parish  knei^  nothing 
of  such  office ;  and  new-married  men  and  new-comers  were  fre- 
quently nominated  for  the  sake  of  colt-ale.  —  The  Court  were 
of  opinion,  that  the  pauper  had  gained  a  settlement  by  serving 
this  office-;  that  the  question  had  been  decided  by  the  case  of 
Rex  y.  Fiitteworth  (a),  and  therefore  the  order  of  the  two  justices 
removing  the  pauper  from  W,  to  O,  was  affirmed. 
SefYing  the  of-  241.  Rex  v.  Winterbourn,  H,  T.  4  G.  3.  Burr.  S.  C.  520.— 
fie9 of  conttabU,  jjr  ^^^  jjjg  pauper,  about  thirteen  years  before  making  the  order, 
i^Ji^  is  '^^^  *  house  in  the  parish  of  St»  jP.,  for  one  year,  at  the  rent  of 

in,  will  noT*^  1^^'  ^y  ^^®  year;  and  dwelt  in  the  said  house  for  half  a  year,  and 
gain  a  tattle-  paid  the  half-year's  rent*  At  a  court-leet  of  the  manor  of  fV, 
ment,  unless  he  and  H.,  Richard  Bayly,  Esq.  was  presented  by  the  leet-jury  to 
iMprnrnted at  \^q  constable  for  the  year  ensuing,  for  the  tithing  of  i/.  in  the 
£*C*B1.  Reo  P*'*'*'^  ^^  ^*t  >n  respect  of  his  estate  in  the  said  tithing,  but  was 
4^^/  never  sworn  into  or  took  upon  him  the  said  office :  R.  B.,  having 

notice  of  the  appointment,  procured  the  pauper  to  serve  the  office 

of  constable  in  his  stead,  in  order  to  gain  the  pauper  a  settlement 

at  IV,  .*  the  pauper  was  accordingly  sworn  into  the  office  before  a 

(a)  FMi  pi.  S«.  and  M«  alio  Hn  n  Bcfw,  pom,  pi.  25S* 
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justice  of  peace  for  the  said  county,  and  served  the  office  for  tl?e 
whole  year,  during  which  time  he  lived  in  the  tithing  of  H.;  but 
never  was  presented  thereto  at  any  court-leet  as  constable  in  his 
own  right :  the  immemorial  custom  is,  to  present  all  constables  to 
serve  for  the  said  tithing,  at  the  said  manor  court-leet.  It  waa 
contended,  that  though  the  pauper  acted  as  a  substitute  for  Mr. 
B.,  yet  as  Mr.  S.  bad  never  been  sworn  in  to  the  office,  and  the 
pauper  had  been  sworn  in,  he  had  served  the  office  in  his  own 
right,  or  at  least  for  himself  and  upon  his  own  account.  —  But 
p£R  CuEiAM :  The  case  expressly  states,  that  he  never  was  pre* 
sented  to  the  office  at  any  court-leet,  as  constable  in  his  own 
right ;  and 'that  the  custom  requires  all  constables  to  serve  for  the 
said  tithing  to  be  so  presented.  Therefore  the  original  order, 
reaM>ving  the  pauper  and  his  family  from  W,  to  the  parish  of  Sk» 
P.,  waa  affirmed. 

2^2.  Res  V.  AUcannings,  H.  T.  9  G.  3.  Burr.  S.  C.  634.  —  A  pmm  wmw^ 
T.  P.  was  settled  in  the  parish  of  A.  until  Michaelmas  1756,  when  log  Um  offiotoT 
he  went  to  reside  in  the  parish  of  P.     In  1762,  when  he  lived  in  '«'A»»¥r ««« »» 
P.,  he  was,  at  a  court-leet  held  in  and  for  the  manor  and  parish  ^^P"^*^^^ 
of  P.,  sworn  tithing-man  for  the  said  manor  and  parish  of  P.,  in  £^|[^totib« 
the  manner  following,  to  wit,  "  The  jurors  present  to  the  office  of  oake  by  tb« 
**  tithing-man,  for  the  year  ensuing, «/.  A.^  who,  by  leave  of  the  court-leet,  al* 
"  Court,  puu  in  his  place  T.  P.,  and  is  sworn."     T.  P.  lived  in  though  ^li 
the  parish  of  P.^  and  served  the  said  office  of  tithing-man  there  "]J^  ^%!j^ 
for  the  year  then  ensuing;  but  </.  A.f  whose  turn  it  then  was  to  (^^  does 
furnish  a  tithing-man,  paid  all  his  expences  attending  the  exe-  nocUimby 
cution  thereof.     7".  P.,  at  the  time  of  entering  upon  his  said  office,  funa  tcctJe- 
was  a  common  labourer,  and  a  housekeeper  living  in  the  parish  °^°t ;  for  it  is 
of  P.  —  Lord  M  ansfieli)  :  The  question  is,  Whether  the  pauper  ^^*'**'^  ^|^. 
served  this  office  for  himself,  and  on  his  own  account,  or  not?  inganoffice 
The  question  is  not,  how  he  was  presented  to  it ;  but,  how  he  should  terrt  it 
served  it.     Mr.  A*  was  the  person  in  turn  to  furnish  a  tithing-  ^kimtetf,9nd 
man ;  and  he,  by  leave  of  the  Court,  put  this  man,  a  day-labourer,  n»»/w  anotUrm 
in  his  place,  and  paid  him  all  the  expences  attending  the  exe- 
cution of  the  office ;  and  A.  received  the  benefit  of  it,  by  being 
discharged  of  his  obligation  to  serve  in  this  his  turn  ;  therefore  he 
served  for  A.     It  is  true  that  A.  was  not  liable  for  his  misconduct, 
for  he  was  not  deputy  to  A, ;  but  yet  it  is  clear  that  he  executed 
the  office  for  A>%  and  not  for  himself,  and  on  his  own  account^ 
according  to  the  intent  and  meaning  of  this  act  of  parliament.  •— 
Yatbs  J.  In  the  case  of  Winterboum  (a),  the  pauper  was  con-^'  {a)AnUiSf\SAU 
sidered  as  a  substitute.     Here  indeed  the  man  was  sworn  in  at 
the  coort-Ieet,  which  the  other  was  not,  nor  even  presented  at  it ; 
but  he  appears  clearly  to  have  served  the  office  for  Mr.  ^4.,  and 
not  to  have  executed  it  for  himself,  and  on  his  own  account. 
This  act  of  parliament  meant  and  intended  such  persons  as  were 
considerable  enough  in  a  parish  to  serve  such  offices  for  them-^ 
selves  and  on  their  own  accounts,  which  this  man  was  not.-^  ^ 

AstoM  J.  was  of  the  same  opinion,  that  this  man  appeared  clearly 
to  have  served  for  ^4.,  and  not  to  have  executed  the  office  for 
himself  and  on  his  own  account.  Thoi^h  he  was  indeed  so  far 
the  legal  officer,  that  he  might  have  had  a  good  defence  upon  an 
information  in  nature  of  a  quo  xvarranto  brought  against  him  for 
executing  the  offiU^e,  yet  it  don't  follow  that  he  executed  it  for 
If  and  on  his  own  account,  within  the  intent  and  meaning  of 
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this  act  of  parliament.  —  Willes  J.  concurred  in  opinion,  for  the 
reasons  above  particularly  specified.  —  The  Court  were  unani- 
mously of  opinion,  that  the  pauper  had  not  hereby  gained  a  set- 
tlement in  P.,  and  therefore  the  orders  removing  him  from  P.  to 
A.  were  affirmed. 
An  appoint-  243.   Hdsington  v.  Over,  T.  T.  IS  G.  3.  Burr.  S.  C.  746. — 

meat  to  the  Qn  the  first  day  of  October  1766,  the  vicarage  of  the  parish  of  O. 
office  oi curate  ^^g  sequestered  for  three  years,  or  till  the  bishop  should  release 
until^biBbop  the  same:  on  the  12th  day  of  October  aforesaid  the  pauper,  the 
should  release  Rev.  J,  L.,  was  ordained  deacon^  by  the  Bishop  of  Chester,  in 
the  vicarage  order  to  supply  the  cure  of  O.  during  the  sequestration  :  from  the 
from  the  se-  15th  day  of  October  aforesaid  to  the  5th  day  of  June  1768,  he  per- 
2"***™^®"»|!  .formed  divine  service  as  curate,  and  resided  in  the  parish  of  ^., 
o/RcT^althouffh  ^Y  exchange  with  Mr.  M.,  who  was  the  curate  of  A.,  and  who, 
tteparty served  during  that  time,  performed  divine  service  at  O.,  and  paid  the 
for  three  years,   pauper  5/.  a  year  for  doing  his  duty  at  A,,  in  addition  to  his  salary 

of  35/.  a  year,  which  was  paid  him  by  the  churchwardens  who 
were  the  sequestrators  of  O.,  from  the  said  15th  day  of  October 
1766  to  the  first  day  of  October  1769,  when  the  sequestration 
ended:  from  the  saia  15th  day  o^  June  1768  to  the  said  first  day 
of  October  1769,  the  pauper  performed  divine  service,  and  did  the 
duty  as  curate  at  O.,  and  resided  there ;  but  it  did  not  appear  that 
he  had  any  licence  to  the  curacy  of  A.  —  Lord  Mansfield. 
There  is  no  colour  for  considering  this  as  an  annual  office ;  it  is  no 
office  at  all.  —  Aston  J.  You  cannot  call  it  an  annual  office, 
when  the  sequestration  may  be  determined  at  any  time.  It  is  not 
the  annual  office  of  a  constable  or  a  tithing-man ;  they  are 
appointed  yearly,  and  to  serve  for  the  year.  That  of  parish-clerk 
is  a  freehold,  and  it  is  upon  that  foot  that  a  parish-clerk  gains  a 
settlement.  —  Willes  and  Ashhurst  Js.  concurred. 

K:peUy  amHa-       244.  Rex  v.    Hope  Mansell,  £.  T.  23  G.  3.  Cald.  252 D. 

Ue  sworn  into  Davies,  being  a  certificated  person,  from  the  parish  of  R.  to  the 
o06e,andeze-  papjg]|  of  J9.,  where  he  resided  many  years;  during  that  residence 
d^m^v * Uiereby  ^^^  *  ^^^  named  John;  John  Davies  afterwards  lived  in  the  said 
discha^esa  parish  of  B,y  and  was  chosen  petty  constable,  and  sworn  to 
eeriificiUe, vad  execute  that  office:  but  after  being  so  sworn,  he  declared  he 
acquires  a  set-  would  not  serve  the  office  himself;  and  did  accordingly  employ 
dement.  qj^^  j^  ^^  ^^  serve  it  for  him,  to  whom  he  gave  \0s,  6d,  for  his 

^i^^ffT^ISL  *''^^^'^'  Some  years  afterwards  James  Davies,  the  pauper, 
1*9  Viner  379^  (whose  legal  settlement  was  then  in  the  parish  of  B,,)  was  bound 
t&at  the  deputy  apprentice  by  indenture  to  the  above-named  John  Davies  for  the 
does  not  gain  a  term  of  seven  yearsy  in  the  parish  of  B.,  and  duly  served  the  said 
seulement.  term.     The  question    was.   Whether  John   Davies,   not  having 

himself  executed  the  office  of  petty  constable,  had  therein  gained  a 
settlement  in  the  parish  of  B,  ?  and  the  Court,  after  the  case 
had  been  very  elaborately   argued,  were  of  opinion  that  John 
Davies  did  gain  a  settlement  in  B.  by  serving  the  said  office  by  his 
deputy. 
Serving  the  of-       245.  Rex  V.  Liverpool,  H.  T,  29  G.  3.  Editor**  MSS,  —  The 
^ce  of  sexton       pauper,  S,  L.,  was  originally  settled  at  Stourton,  and,  about  16 
will  gain  a  set-   years  before  the  order  of  removal  was  made,  he  came  to  reside  at 
tlement  jr^  .  ^^^^  while  he  resided  there  he  was  elected  sexton  by  the  pro- 

S.  Cpeat,  prietors  of  the  seats  in  the  church  or  chapel  of  St,  J„  at  a  vestry 

pi.  254.  .there  held  in  the  presence  of  the  churchwardens,  being  recom- 

mended by  the  then  minister  to  that  office ;  and  he  executed  the 
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said  office  for  six  years,  lodging  all  the  while  in  the  parish  of  £. 
The  question  was,  Whether  it  was  not  necessary  that  the  office 
should  be  executed  in  the  parish  ?  —  But  it  was  admitted,  that  the 
office  of  sexton  was  such  as  would  entitle  the  person  executing  it 
to  a  settlement. 

246.  Rex  v.    WhiitUsed,  T.  T.  32  G.  3.  4  T.  R.  807.  —  The  ScrWng  tht  of- 
pauper,  W»  S.,  for  12  years  and  upwards  prior  to  and  immediately  ficeof  A<^-ffiif. 
before  his  removal  to  W.^  resided  m  C ;  before  which  time  he  was  f^  ^/'iTaL 
legally  settled  in  fV.     During  his  residence  at  C  he  was  legally  Mrty^'fironi 
chosen  an  hog-ringer  for  the  parish  of  C  for  one  year,  at  a  court-  at  the  court- 
leet  for  the  manor  of  C ;    he  was  presented  by  the  jury  for  the  l«et,  will  gain 
said  office,  and  was  sworn  therein,  and  paid  4cf.  for  the  oath  ;  and  •  settlement, 
he  served  such  office  two  years  on  his  own  account.     The  duty  of 

such  office  is  to  attend  the  open  commons,  to  see  that  all  hogs 
turned  thereupon  were  rung,  and  such  hogs  as  were  not  rung  it 
was  the  duty  of  his  office  to  take  to  the  pound,  which  he  fre- 
quently did ;  and  he  always  received  Id.  for  impounding,  and  6d. 
for  ringing  each  hog.  The  appointment  to  such  office  is  of  great 
antiquity,  and  serviceable  to  the  inhabitants  of  the  parish  of  C. 
During  the  pauper's  residence  at  C.  he  rented  a  house  there  of 
one  Adam,  at  the  yearly  rent  of  8/.  8*.,  for  which  he  was  to  pay, 
and  did  pay,  all  taxes  and  rates,  &c.  The  case  then  set  forth 
evidence  respecting  the  pauper's  paying  the  taxes,  &c.,  but  it 
did  not  satisfactorily  appear  whether  or  not  he  was  rated.  — 
Lord  Kekyon  C.  J.  it  is  stated  in  the  case,  that  this  is  an 
annual  office  of  great  antiquity,  and  serviceable  to  the  parish  at 
large  ;  and  that  there  is  an  oath  of  office.  Therefore  it  seems  to 
me,  that  it  is  a  public  and  annual  office  within  the  meaning  of  the 
act  of  parliament.  Every  employment  in  a  parish  is  not  indeed  r^xv.  liming- 
equal  to  express  notice,  though  it  be  a  matter  of  notoriety  to  the  ton,p(wf,pl.628. 
parish.  It  was  once  made  a  question,  whether  shoeing  the  horses 
of  the  lord  of  the  manor  was  not  equal  to  notice ;  but  it  was  deter- 
mined not  to  be  equivalent.  If  this  person  had  been  hog-ringer  to' 
certain  individuals  only,  he  would  not  thereby  have  gained  a  settle- 
ment ;  but  he  was  not  merely  an  officer  of  A,  B,  or  C,  but  of  all 
the  inhabitants  of  the  parish.     It  has  been  held,  that  a  tithing-man  leMromb 

{a),  a  borsholder  (3),  an  ale-taster  (c),  or  a  hay-ward,  may  gain  a  J,,  sti^foid 
settlement  by  serving  either  of  those  offices  :  and  the  latter,  whose  Peverell,  Str. 
duty  it  is  merely  to  take  care  of  the  fences  within  his  district,  544. 
cannot  be  distinguished  from  this  case.  —  Order  of  Sessions  con-  (6)^fite,pl.ss8. 
firmed.  (c)jtnte,p\.2iO, 

247.  Rex  v.  Ilminsier,  M.  T.  41  G.  3.    1  East,  83.  —  Two  jus-  The  Sewionf 
ticesbyan  order  removed  J,  G.  and  his  wife  and  children,  by  finding  tbat  the 
name,  from   H-  to  /.     The   Sessions  on  appeal   confirmed   the  '^'JJ^JIJJJnJ^ 
order,   subject   to  the   opinion  of  this  Court  on   the   following  ^OTorof tlie 
amended  [d)  case  :   The  pauper  was  legally  appointed  in  the  year  workhouiein 

(</)  In  the  first  case  sent  up  to  this  **  scd.     That  at  the  time  of  hie  appoint- 

Coort  it  was  stated  *'  that  the  pauper  **  ment  he  was  put  by  tlic  parish  oflScen 

"  was  appointed  in  1779  governor  of  **  into  possession  of  certain  apartments 

**  the  workhouse  in  the  parish  of  II-  *'  in  the  workhouse,  appointed  for  tbat 

"  minster  for  the  management  and  go-  "  purpose,  and  which  had  been  occu- 

"  vcmraent  of  the  poor  therein,  under  **  pied  by  the  former  governor,"     This 

'*  tltt  annual  salary  of  20/.,  which  office  case  being  considered  by  the  Court  as 

"  be  continued  to  serve  for  five  years,  defectively  stated  was  sent  back  to  the 

"  and  regularly  received  his  saljry  dur-  Sessions  to  be  restated;  and  they  re- 

**  mg  tht  period,  when  be  was  dismis-  turned  the  same  case  again  with  tbk 
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nminiter  at  an 
annual  mhrj, 
and  that  the 
office  of  goTem- 
or  b  a  public 
annual  officey 
and  that  the 

rupcr  aenrcd 
fiirayear: 
Held,  that  a 
aettlement  was 
tfatrebgr  gained 
in  nmimter. 


1779  governor  of  the  workhouse  in  the  parish  of  /.,  at  an  annual 
salary  of  20/.,  which  office  he  continued  to  serve  for  five  years, 
and  regularly  received  his  salary  during  that  period.  The  said 
office  of  governor  is  a  public  annual  office  ;  and  the  Sessions  were 
of  opinion  that  he  gained  a  settlement  in  /•  —  When  this  case  was 
called  on,  the  Court  said  that  the  facts  now  stated  precluded 
any  further  discussion ;  for  the  Sessions  had  found  that  tne  pauper 
had  served  a  public  annual  office  in  the  parish,  to  which  he  was 
legally  appointed.  —  Per  Curiam:  Order  of  Sessions  con- 
firmed. 


addition  :  **  That  at  the  time  of  his  ap- 
<*  pointment  the  pauper  was  put  by  the 
*'  parish  officers  (tn  amjunction  with 
*'  two  0^  the  principal  people  of  the  tovm 
^  who  acted  as  inspectors  tfthe  accounts 
**  and  conduct  of  the  overseers)  into  pos- 
*•  session/*  &c.  (as  before). 

Upon  the  first  occasion.  In  M.  T. 
40  G.  S. 

East,  in  support  of  the  order  of  Ses- 
sions, contended  that  this  was  such  an 
oflice  or  charge  within  the  meaning  of 
the  Stat.  S  W.  S.  ell.  4  6.,  as  would 
enable  the  pauper  to  gain  a  settlement 
by  haying  senred  it  for  a  year.  The 
principle  on  which  a  settlement  is 
l^oed  by  senring  an  annual  ofiice  in 
the  parish  is  the  notoriety  to  the  parish 
of  the  residence  of  the  party.  Rex  v, 
Bicham,  iStr.  411.  ana  no  employ- 
ment can  be  more  notorious  in  its  na- 
ture than  this,  to  which  the  pauper  was 
appointed  by  the  parish  it&elf.  The 
only  questions  then  are,  Whether  this 
employment  be  in  its  nature  a  public 
oflFice,  and  whether  the  pauper  serVed 
it  in  bis  own  right,  or  merely  as  a  de- 
puty for  others?  The  origin  of  this 
appointment  is  derived  from  the  stat. 
9  G.  1.  c.  7.  §  4  ,  whereby  it  is  enacted, 
**  that  for  the  greater  ease  of  parishes  in 
**  the  relief  of  the  poor,  it  shall  be  law- 
**  ful  for  the  churchwardens  and  over- 
**  seers  with  the  consent  of  the  major 
**  pert  of  the  parishioners  or  inhabitants 
*'  in  vestry  or  oUier  parish  or  public 
*'  meeting  for  that  purpose  assembled, 
*<  or  so  many  as  shall  be  so  assembled 
*'  on  usual  notice  given,  to  purdiase 
<*  or  hire  any  house  or  houses  in  the 
*'  same  parish,  &c  and  to  contract  with 
**  any  jierson  for  the  lodging,  keejnng, 
"  maintming,  and  emjil^ing  ail  such 
**  poor,  jv.  (i.  e.  whose  names  are  re- 
'*  gistcred  in  a  book)  and  there  to  keej), 

maintain,  and  employ  all  such  poor 
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"  persons,  and  take  the  benefit  of  their 
•'  work,  labour,  and  service."  Now 
here  it  is  stated  that  the  pauper  was  ap- 
pointed to  the  management  and  govern- 
ment of  the  poor  in  the  workhouse, 
which  could  not  have  been  legally  done 
by  virtue  of  any  other  authority  than 
what  is  conferred  by  this  act ;  and 
therefore  the  Court  will  rather  presume 
that  he  was  so'  legally  appointed,  than 
that  the  parish  officers  took  upon  tliem- 
selves*  without  any  authority  to  dele- 
gate part  of  their  trust  to  him.  It  is 
also  stated  that  the  pauper  was  appointed 
to  this  trust  under  an  annual  salary, 
which  the  parish  officers  could  not  take 
upon  them  to  grant,  and  which  could 
only  be  legally  attributed  to  the  exercise 
of  tiie  power  conferred  by  the  act.  Then 
the  salary  being  annual,  the  appoint^ 
ment  must  be  taken  to  be  of  equal  du- 
ration ;  and  being  so  made,  it  was  not 
in  the  power  even  of  the  parish  at  large, 
fhuch  less  of  the  parisli  officers  alone, 
to  have  dismissed  the  pauper  before  the 
end  of  the  year,  except  perhaps  for  mal- 
practice or  abuse  of  trust.  The  staL 
9  G.  1.  was  the  first  general  act  for  the 
erecting  of  workhouses;  though  some 
few  were  erected  before  by  local  acts  of 
parliament,  i*  The  intention  of  the 
legislature  was  to  create  a  new  public 
officer  with  new  powers,  which  in  one 
respect  exceed  that  of  overseers  of  the 
poor;  for  the  person  contracted  with 
for  the  management  and  government  of 
the  poor  may  also  engage  to  take  the 
benefit  of  their  labour  in  the  workhouse, 
though  in  this  instance  the  contract  did 
not  extend  so  far.  The  very  nature  of 
such  an  appointment  imports  a  public 
office,  being  analogous  to  the  duties  of 
an  overseer  of  the  poor.  In  the  case 
of  Rex  V.  Bicham  before  mentioned, 
the  appointment  of  a  collector  of  the 
duties  on  births  and  burials  imposed  by 


*  On  the  first  amended  case  the  con- 
currence of  two  of  the  principal  payers, 
who  acted  by  delegation  for  the  rest 
under  the  name  of  inspectors,  was 
stated. 


t  The  1S&  14  Car.2.  c.  12.  §  4.  &c. 
was  confined  to  London  and  jrestmin' 
ster  and  parishes  within  the  bills  of  mor- 
tality. It  was  further  enforced  by  stat. 
23  Car.  2.  c.  18. 


Sbct.2.]  the  kind  of  office.  |gS 

248.  Rex  V.  Wantage,  M.  T.  42  G.  S.    2  East,  66.  —  Two  jas-  A  ointe  offici. 
ticet,  by  an  order,  removed  R.  P.,  clerk,  from  the  township  of  •twgin*p«rfA 
/F.  to  E.L.    On  appeal  to  the  Sessions,  a  case  was  resenred,       ***^*Iierili« 
stating,  that  in  the  year  1784,  R.  P.,  clerk,  was  nominated  by  the  Ssbop't  Uome 
then  rector  of  the  parish  and  parish  church  ot E. L.  to  be  curate  topcrfonntfat 
of  the  same,  and  was  licensed  to  perform  the  office  (a)  of  curate  offiMorcunUi^ 
in  the  said  parish  and  parish  church  by  the  then  bishop  of  the  ^  *  ceitda 
diocese,  who  assigned  to  him  the  yearly  stipend  of  45/.  lb.)     That  ?"^^^» 
the  pauper  entered  on  the  said  curacy  in  the  same  year,  and  per-  anaQiniaiofilear 
formed  the  duties  thereof  for  six  years,  during  which  time  he  tmUmiihMtQ 
resided  in  the  parsonage-house  withm  the  said  parish,  and  that  he'  fttettkiMiitbj 
gained  no  subsequent  settlement.     The  Sessions  were  of  opinion  ^^"^^^  ^^ 
Siat  this  was  no  service  of  an  annual  public  office  or  charge  under  "^^  ^  ^'  ^' 
the  act,  and  quashed  the  order  of  removal  subject  to  the  opinion 
of  this  Court  on  the  above  case.     When  the  case  was  called  on. 
Lord  Keityon  C  J.  said,  that  it  was  impossible  to  argue  against 
the  conclusion  which  the  Sessions  had  drawn.     There  was  no 
pretence  to  say  that  this  was  an  office  within  the  meaning  of  the 
act  of  King  fVilliam  (a),  the  executing  of  which  for  a  year  would  (a)  s  ws.cll. 
give  a  settlement.     That  statute  was  evidently  intended  to  be  ;6. 
confined  to  inferior  annual  officers,  such  as  constables  and  the 
like,  known  to  the  parish  ;  and  though,  in  some  instances,  the  con- 
struction had  been  carried  further,  yet  he  was  not  inclined  to 
extend  it  to  cases  still  further  from  the  contemplation  of  the 
legislature.  — -  Per  Curiam  :    Order  of  Sessions  confirmed. 

dtt  Stat.  6  &  7  W.  3.  c.  6.  holden  under  and  by  die  same  name ;  and  such  an 

the  commisKoncrs  for  managing  such  appointment  is  therein  expressly  deno- 

dtitics,  was  deemed  a  public  annual  of-  minated  an  office.     Then  the  pauper 

fict,    by   senring  which  a  settlement  having  served  such  an  office  for  a)>ove  a 

mi^it  be  gained.     But  the  legislature  year  in  Ilminster  gained  a  settlement 

themselves  have  considered  this  trust  as  in  that  parish. —  Lens  Serjeant,  Healh, 

a  public  office ;  for  in  another  statute  and  Lyon  were  to  have  argued  on  the 

pawd  to  pari  materid,  though  subsc-  other  side. — The  Court  however  thought 

quant  to  the  appointment  of  the  pauper,  the  facts  were  not  sufficiently  stated, 

the  Stat.  SS  G.  3.  c.  83.'  reciting  the  to  raise  the  question:  mere  evidence 

former  act,  and  that  for  the  want  of  being  stated,  and  not  the  facts  by  whom 

proper   regulations    and    due  control  and  in  what  manner  and  under  what 

over  the  persons  engaged  in  such  con-  authority  tlie  appointment  of  the  pauper 

tracts,  tbe  act  had  not  had  the  desired  was   made,  and   Lord  JTem^on   C.  J. 

iffcct;  an  option  is  given  to  adopt  an-  aAer  the  case  had  been  amended  tbe 

other  Ibrm  of  appointment,  with  greater  first  time,  intimated  a  strong  opinion 

control  ower  the  ^pointed ;  and   tbe  that  as   die   facts  then   appeared,    no 

rtatnte  proceeds  to  call  him  an  officer  settlement  could  be  gained ;  consider- 

rnamhig  Um   governor  of  the  work-  ing  the    appointment    of  the  pauper 

boosa)  and  the  appointment  an  office  merely  in  the  nature  of  a  servant  to  the 

(§14  asd  schedule  No.  7.)  although  parish  officers,  by  whom  he  miglit  hava 

witli  IcH  power  than  under  the  former  been  dismissed  at  any  time  within  the 

acts  and  by  this  latter  act  such  govcr-  year. 

aor  of  tbe  workhouse  **  shall  have  the         (a)  The  bishop's  licence,  which  ac- 

**  care,  management,  and  employment  companied  the  case,  aothoriiesthc  party 

*■  of  the  poor  to  be  sent  tliither,  and  be  during  pleasure  "  to  perform  tbe  office 

"  allowed  a  salary  or  wages  for  his  "  of  curate  in  the  parish,  &c.  in  reading 

"  trouble.**     This  serves  to  expUin  the  <*  the  Common  Prayer  and  performing 

intention  of  the  legislature  in  the  former  <' other  ecclesiagical  duties  belonging 

act,  if  there  were  any  doubt  of  it  upon  "  to  the  said  ^^!cf,  according  to  the  form 

llie  fiice  of  tibe  act  itself.     Now  it  ap-  "  prescribed  m  the  book  of  Common 

pcan  that  tbe  trust  committed  to  the  <*  Prayer,'*  &c. 
paapcrvratexactly  of  tbesame  descrip-         (6)  This  is  by  virtue  of  the  ttaC 

tioB  as  thatconferred  by  tfaela^itatute,  12  Ann.  stat  S.  c.  18. 
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The  appdnt.  249.  Bex  v.  Merskam,   H.T.  46  G. -8.    1  East,  167.  — Two 

fltentofamaster  justices  by  an  order  removed  R.  fV.,  his  wife  and  children  bv 
of  a  workhotue  name,  from  the  parish  of  £.  to  M.  The  Sessions,  on  appeal, 
^the  P^*h  confirmed  the  order,  subject  to  the  opinion  of  the  Court  on  the 
reSt^prnwimnt  ^^^^^^^fi  case  :  Previous  to  the  year  1800  the  pauper's  settlement 
toS'rt.  96.1.  ^^  ^^  ^*  Some  time  in  that  year,  being  informed  that  a  master 
Ca7.,  wliicfa  of  the  workhouse  in  the  parish  of  B.  was  wanted,  he  applied  for 
coablct  tlw  pa-  that  appointment,  and  was  desired  to  send  in  his- proposals,  and  a 
»^oJJceni«iid  certificate  of  his  character,  to  the  weekly  vestry  of  the  parish. 
?^™~"^J^^  He  attended  at  such  vestry,  and  after  some  inquiries  he  was 
wldi  anr  penoa  <iiesired  to  retire,  that  his  proposals  might  be  considered.  Shortly 
fiir  the  manage-  afterwards  he  was  informed  that  his  prbposals  were  accepted, 
mmtof the  and  his  character  approved  of;  and  he  was  desired  to  attend  a 
P^JJJ^*"  subsequent  vestry  to  receive  his  appointment.  He  attended  ac- 
fand  ^^did  cordmgly ;  but  there  being  only  a  very  small  attendance  of  the 
contnctwith  inhabitants  at  that  vestry,  his  appointment  was  postponed  to  a 
the  panper  to  vestry  to  be  holden  on  the  following  Sunday,  when  he  attended  ; 
manaise  the  and  there  being  twelve  of  the  inhabitants  present,  he  was  in- 
P*^"^*^  formed  by  the  parish  officers  that  he  was  appointed  master  of  the 
7~^?^jIJJr  workhouse  of  the  parish  of  B,,  at  a  salary  of  16/.  per  annum. 
ten  to  ipio  ~  Nothing  was  said,  either  at  the  time  of  his  appointment  or  after- 
&c.,  at  a  yvarly  wards,  as  to  the  time  for  which  he  was  to  hold  his  situation ;  but 
r,  and  after  the  pauper  conceived  that  he  might  at  any  time  be  dismissed  at  a 


notminMic  was  dismissed  at  a  quarter's  notice.  The  duties  performed  by 
annual  ^flce  er  the  pauper  were,  the  superintending  and  managing  the  poor  in  the 
cAcf^^e  within  workhouse,  teaching  the  poor  children  to  spin,  weaving  himself, 
^r**  6  ^te'  *°*^  carrying  on  the  manufactures.  He  carried  the  accounts 
mcudiKor  quarterly  to  the  overseers.  The  Sessions  were  of  opinion  that 
wfaidilbrayear  tue  pauper  did  not  gain  a  settlement  in  the  parish  of  B,  in  conse- 
will  confer  a  queace  of  the  appointment  and  service  above  mentioned.  —  Lord 
settlement.  Ellenborough  C.  J.     The   principle   on   which   this   mode   of 

gaining  a  settlement  has  been  given  is  undoubtedly  notoriety 
to  the  parish,  but  a  settlement  can  only  be  gained  in  this  mode 
upon  the  terms  of  the  act  of  parliament ;  namely,  by  executing 
**  a  public  annual  office  or  charge  "  in  the  parish  :  which  brings 
us  back  to  the  question,  Whether  that  which  the  pauper  was  ap* 
pointed  to  execute  were  9.pubUc  office  or  diarsef  And  it  appears 
to  mc  that  he  cannot  be  considered  as  a  public  officer.  An  office 
must  be  derived  either  immediately  or  mediately  from  the  crown, 
or  be  constituted  by  statute;  and  this  is  neither  one  nor  the 
other;  but  merely  ^arising  out  of  a  contract  with  the  parish, 
which  the  parish  onicers,  with  the  consent  of  the  parishioners,  are 
by  the  statute  enabled  to  make  with  any  person  for  the  main- 
tenance and  employment  of  the  poor.  And  it  might  as  well  be 
said  that  a  nurse  employed  to  look  after  the  poor,  or  any  other 
employed  in  the  like  manner  to  do  any  part  of  the  parish  business, 
is  an  officer.  The  question  might  admit  of  a  different  consider- 
ation if  any  distitfttion  had  been  established  between  a  public 
ojpce  and  a  public  charge  f  but  I  can  find  no  such  distinction, 
either  in  any  adjudged  case  or  in  the  sense  of  the  statute.  Then 
again,  if  this  were  to  be  considered  as  an  office  or  charge,  is  it  an 
annual  office  or  charge  ?  It  is  said  that  we  are  to  draw  the  con- 
clusion that  it  is  so  by  analogy  to  constructive  hirings  for  a  year  : 


flKCT.2.]  THB  KIND   OF   aFJICB.  f^ 

bat  there  tre  circumstancA  in  this  case  which  repel  that  pre^ 
sumpd'oo,  iDdependeat  of  the  apprehension  of  the  pauper ;  for 
the  appointment  was  determined  at  a  quarter's  notice,  without 
objection.    Therefore,  as  far  as  we  can  collect  the  intended 
duration  of  the  employment  from  the  acts  of  the  parties,  it  ap- 
pears that  the  parish  might  put  an  end  to  it  within  the  year  if 
they  thought  proper.     Upon   the  whole,   therefore,   it  neither 
appears  to  have  been  an  office,  nor  a  public  office,  nor  a  public 
annual  office  within  the  statute ;  and  it  is  immaterial  which  part 
of   the  definition  fails  in  its  application  to  this   case.— -La w« 
RBNCE  J.     This  pauper  can  only  have  gained  a  settlement  in  Bm 
by  doing  that  which  the  statute  of  King  William  points  out  as 
equivalent  to  notice  to  the  parish.     The  statute  specifies  a  par- 
ticular act  to  be  done,  and  ao  equivalent  for  that  act  will  satisfy 
it ;  but  the  words  of  the  statute  must  be  pursued,  and  no  noto- 
riety of  employment  in  the  parish  will  confer  a  settlement,  unless 
it  be  by  executing  a  public  annual  office  or  charge  in  the  parish. 
This  is  clearly  no  qffice,  but  only  an  employment  arising  out  of  a 
contract;  between  which  and  an  office  there  is  a  great  distinction  ; 
as  appears  from  2  Sid.  142.  and  Rex  v.  MUboume.  (a)   Then  it  is  (a)^iKf ,p]. 239. 
said  that  this  is  a  public  charge ;  but  I  know  not  how  we  can  where  it  was 
distinguish  that  from  a  public  office  in  this  respects     It  would  be  holden  that  a 
going  a  great  way  to  say  that  every  contract  with  the  parishioners  »choolinaster 
for  any  purpose  concerning  the  pansh  was  di  public  charge  ;  for  that  Sentbyexewin 
would  extend  to  contracts  with  carpenters  and/nasons  for  keeping  fug  bis  emplor- 
the  church  in  repair,  and  the  like,  which  can  never  be  considered  to  ment,  which  was 
be  within  the  meaning  of  the  act.     But  the  word  charge^  coupled  no  office, 
as  it  is  in  the  act  with,  office  must  be  taken  to  mean  something  of 
the  same  kind,  though  it  may  not  commonly  be  known  under  the 
name  of  an  office.  —  Le  Blanc  J.    If  this  were  to  be  deemed  a 
public  annual  office  or  charge  within  the  act,  it  would  extend  to 
every  case  where  a  person  had  a  duty  to  perform,  which  from  its 
nature  must  be  known  to  the  parish  in  general.     But  there  is  a  . 
difference  between  an  employment  created  by  the  parties  them- 
selves, which  they  may  put  an  end  to  whenever  they  please,  and 
that  which  exists  or  is  created  by  law.     Now  this  man  was  in  the 
former  situation.     It  was  in   the  option   of  the   overseers  and 
parishioners  to  have  such  a  person  in  such  an  employment  or  not ; 
and  they  could  put  an  end  to  the  employment  altogether  whenever 
they  pleased.     It  was  created  by  themselves,  and  depended  upon 
their  contract.     I  cannot,  therefore,  call  this  an  office  or  charge 
within  the   meaning   of  the  act  of   parliament.  —  Both   orders 
confirmed. 

250.  Rexy.  Holy  Cross  Westgate,  E.  2\  2  GA.    4  B.Sf  A.619.  Whereapauper 
—  Two  justices  by  their  order  removed  the  pauper,  E.  B.y  from  was  legally 
H.  C.  fV.,  in  C,  to  H.  C.  fT.,  in  Kent.     The  Sessions  on  appeal  »worn  in  as  a 
confirmed  the  order,  subject,  &c.     The  city  of  Canterbury  is  borsholder  at » 
divided  into  six  wards,  and  two  of  the  twelve  aldermen  of  the  city  ^T^^^ne 
are  appointed  for  each  ward,  a  court-leet  is  held  annually  by  the  the  office  for  a 
two  aldermen,  at  which  a  constable  and  borsholder  for  the  ward  few  days,  he 
are  chosen.    In  the  month  of  October  1817,  and  for  sometime  was  afterwards 
previously,  the  pauper  resided  and  carried  on  business  in  the  irregularly,  by 
parish  of  St.  M.  N.  0.,  which  is  in  the  ward  of  N.,  that  ward  con-  ^I^^II^uSS 
taining  the  parishes  of  St.  M.  N.  and  iS^.  A.    On  the  21st  October  executing  hia 
ISllf  the  annual  co^rt-leet  was  held  for  the  ward  of  JVi,  at  which  office,  and 
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another  penon 
appointeid;  but 
he  acquiesced 
inthift^and  did 
HOC,  in  fact, 
afterward*  exe- 
cute the  office : 
Held,  that  this 
was  not  eiecut- 
ing  an  annual 
office  within  the 
parish  so  as  to 
confer  a  settle- 
ment. 


Where  eight 
parishes  were^ 
incorporated 
and  had  a  com- 
mon workhouse 


the  pauper  was  duly-chosen  borsboldtr  of  the  ward  for  the  year 
ensuing,  and  upon  being  sent  for  to  take  upon  himself  the 
office,  he  attended  at  the  court,  and  was  regularly  sworn  in, 
the  staff  of  office  was  also  delivered  to  him  by  the  former  bors- 
holder.  A  day  or  two  afterwards  he  happened  to  be  at  the 
City  Arms  public  house,  within  his  ward,  when  a  dispute  arose 
between  some  persons,  which  was  likely  to  create  a  disturbance, 
and  he  was  desired  to  preserve  the  peace;  in  consequence  of 
which,  he  fetched  his  staff,  and  put  an  end  to  the  dispute,  but 
he  did  not  do  any  other  act  as  borsholdcr  than  that.  After 
he  had  been  sworn  in  a  few  days,  he  was  desired  to  attend 
the  monthly  meeting  of  the  magistrates,  and  he  attended  with  his 
staff;  he  was  callea  into  the  council -chamber,  and  informed  by 
the  then  mayor,  that  as  it  was  a  question  to  what  parish  he  be- 
longed, he  must  leave  his  staff  there  for  the  present,  and  that  he 
should  know  further  about  it  in  a  few  weeks ;  he  left  his  staff 
accordingly,  and  not  having  heard  any  thing  more,  he  did  not  act, 
nor  was  he  called  upon  afterwards  to  act  as  borsholder.  The 
steward  of  the  leet  notified  the  pauper  to  the  magistrates,  as  the 
sworn  borsholder  for  the  ward  of  M,  and  he  appeared  fo  in  the 
list  of  the  peace  officers,  entered  in  their  record-book.  The  suc- 
ceeding court-Ieet  for  the  ward  of  N,  was  holden  on  the  20th 
October  1818,  and  the  pauper  resided  during  the  whole  o^  the 
year  in  the  parish  of  <S^.  M.  N.  The  duties  that  were  required 
to  be  performed  by. the  borsholder  of  the  ward  of  N.y  during  the 
remainder  of  the  year,  were  performed  by  another  person,  who 
resided  part  of  that  time  within  the  ward,  and  part  in  the  borough 
of  S.,  adjoining  to  the  ward,  but  not  within  the  jurisdiction  of  the 
city  of  C.,  but  that  other  person  was  not  chosen  or  sworn  in  as 
borsholder  of  the  ward,  nor  did  he  attend  the  Sessions  in  that  cha- 
racter, nor  was  his  name  enrolled  in  the  list  of  peace-officers.  — 
Abbott  C.  J.  At  the  time  of  the  passing  3  &  4  fT.  4*  M .  c.  6. 
it  was  possible  for  any  individual  to  gain  a  settlement  by  a  resi- 
dence for  40  days  in  the  parish.  The  object  of  that  act  was,  to 
add  to  this  the  necessity  of  delivering  to  the  parish  officers  a  notice 
in  writing,  which  they  were  required  to  read  in  the  church  and  to 
register,  in  order  that  there  might  be  public  notice  to  all  the 
inhabitants,  that  they  might,  in  case  the  individual  was  likely  to 
become  chargeablej  procure  his  removal  from  the  parish.  But 
that  act  contemplated  two  cases,  in  which  no  notice  in  writing 
was  to  be  given,  viz.  the  serving  an  annual  office  and  the  payment 
of  parish  rates.  Its  object  was  obviously  notoriety.  Now  that  is 
only  attained  by  the  actual  execution  of  the  office,  and  not  by  the 
appointment  to  it.  Although,  thercforci  it  does  appear  that  the 
pauper  in  this  case  was  irregularly  discharged  from  his  office,  and 
another  person  irregularly  appointed  to  succeed  him,  yet  as  he 
did  forbear  to  do  the  duties  of  it,  I  think  he  cannot  within  the 
statute  be  considered  as  having  executed  a  public  annual  office  in 
the  parish,  and  that  he  did  not  thereby  gain  a  settlement.  The 
judgment  of  the  Sessions  was  therefore  right.  —  Order  of  Ses- 
sions confirmed. 

251.  Rex  v.  Hambledon,  T.  T.  6  G.  4.  ifB.Sf  C  459.  —  Upon 
an  appeal  against  an  order  of  two  magistrates  for  the  removal  of 
Birdseye  from  fVitneu  to  Hambledon,  the  Sessions  confirmed  the 
order,  8ubject>&c.    In  the  year  1786,  the  parishes  of  Brumley^ 


Sect.  $•]  ths  kind  ot  ofpiox.  jgnt 

Chiddin^^Mf  Dunsfold,  and  Hambledon,  were  incorporated  under  xinS^  tfM 

the  provisions  of  the  act  22  G.  3.  C.8S.  The  parishes  of  Haselmere^  29  0.8.  c.  89., 

Shal/brd,  Si,  Martha,  Hascomb  and  Elstead,  afterwards  took  the  and  a  penon 

benefit  of  the  same  provision,  and  all  the  parishes  before  mentioned  ^"^  appointed 

became  incorporated  and  united  parishes,  under  and  for  the  pur-  ^^  ^SL^***** 

Soses  of  the  act.     About  the  year  1787.  a  very  large  house  of  in-  J^^ror'^^Uie 

ustry  was  erected,  by  contribution  of  all  the  said  parishes,  upon  poor  of  that 

the  waste  of  the  manor,  in  the  parish  of  //.,  as  the  most  convenient  pariah  for  om 

situation  for  the  purposes  of  the  incorporation.     To  this  house  ycar^andtcrred 

paupers  from  all  the  united  parishes  were  sent  by  these  parishes  '*^' •'"•f  T**"* 

•     1  •  -jij  ••^•1*  1      under  that 

respectively,  as  occasion  required,  and  were  maintained  separately  appointment, 

at  the  expence  of  the  respective  parishes  to  which  the  paupers  rending  in  the 

severally  belonged.     For  the  management  of  this  general  house  of  workhouse: 

industry,  and  the  employment  of  all  the  classes  of  paupers  therein,  Held,  that  no 

a  governor  was,  from  time  to  time,  appointed  under  the  powers  of  ^*£!y*  """ 

the  act.    In  the  year  1820,  -B.,  who  had  gained  a  settlement  at  to^a^dm  I*' 

Witney  in  Oxfordshire  before  the  date  of  the  said  act,  was  ap-  goremorofiu 

pointed  governor  of  the  house  of  industry  by  an  order  in  the  fol-  poor,  and  that 

lowing  form  :  "  Surrey  Sessions.    We,  two  of  his  majesty's  jus-  the  pauper  did 

"  tices  of  the  peace  for  the  county  of  S.,  acting  for  the  hundred  ^^^^T^^^ 

*•  of  Godalmtng,  in  the  said  county,  do  hereby  appoint  B,,  of  //.,  to  TOintaient  md'n 

"  execute  the  office  of  governor  of  the  poor  for  the  parish  of  //.,  a  wttlemeot. 

*^  within  the  said  hundred,  for  one  year,  to  be  computed  from  the  SembU,  that  if 

"  week  of  Easter  now  last  past,  to  which  he  has  been  recom-  ^^  ^^  heen 

"  mended  at  a  public  meeting,  holden  the  29th  day  of  March  last,  !JC*^'°^*?^'" 

*'  pursuant  to  the  directions  of  the  act  passed  in  the  22  G,  3.,  for  1,^  J^id^ 

**  the  better  relief  and  employment  of  the  poor.     Given  under  our  have  gained  a 

*' hands  and  seals  this  6th  (day  of  April  1822,  G.  W.  O.,  J,  Mr  settlement. 

Under  this  appointment  he  served  in  the  said  office  of  governor  §  39  of  the 

for  three  years  in  succession,  upon  the  same  terras,  and  during  ^*  ^•?*  ^;,^*' 

that  time  resided  in  the  parish  ot  //.     The  questions  for  the  con-  n^J JTfn  ^^ 

sideration  of  the  Court  are.  Whether  B.  was  duly  appointed  to  a  act  contained 

public  annual  office,  according  to  the  provisions  of  the  statute ;  and  shall  alter  or 

whether,  b}*  his  service  in  such  office  in  the  parish  of  ff.,  he  *ff«ct  the  set- 

fi:ained  a  settlement  there? — Bayley  J.  The  appointment  for  one  '*«™«"*  of  any 

parish  was  clearly  insufficient ;  and,  on  the  other  point  also,  it  ap-  ^^^  whonwo-' 

pears  to  me,  that  no  settlement  was  gained  in  H.    It  was  decided  ever." 

in  Rex  V.  Mersham  (a),  that  the  master  of  a  workhouse  is  not  a  (a)^nte,pl.249. 
public  officer,  unless  he  be  made  so  by  act  of  parliament ;  and, 
therefore,  before  the  22  G.  3.  c.  83.  no  settlement  could  have  been 
gained  by  service  under  such  an  appointment.  That  statute  calls 
It  an  office,  but  the  39th  section  says,  that  all  persons  in  the  work- 
house are  to  be  in  the  same  situation  with  respect  to  settlements 
as  if  the  act  had  not  been  passed.  For  both  these  reasons,  there* 
fore,  it  appears  to  me,  that  the  order  of  Sessions  must  be  quashed. 

—  HoLROYD  and  Littledale  Js.  concurred.— Order  of  Sessions  . 
quashed. 

III.  Of  the  Time  and  Place  of  serving  it* 

252,  Fitttevoorth  v.  Pulhorough,  M.  T.  18  G.2.  MSS.—  fV.  0.,  The  oflSce  must 

the  pauper,  came  with  a  certificate  from  Pulborough  in  1736,  to  *^"®*^"^*" 

the  parish  of  FittlewoHh:   In  October  1743,  he  was  chosen  at  a  y^^!Si^%^ 

court-leet  of  the  Bishop  of  Chichester  for  the  manor  of  A.,  (within  fore,'ifa«£cAif^ 

which  manor  F.  lies,)  tithing-man  for  the  tithing  of  Cold  Waltham  fium  become 
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diargedUe  ^^  ^^  ^^^  couDty ;  which  tithing  does  not  extend  through  all  the 

'When  he  has  parish  of  P.,  but  comprehends  that  part  of  it  wherein  the  pauper 
only  tmnadj^e  resided.  He  continued  to  execute  his  office  till  the  30th  of  March 
mMiM«»ititoot  1744.  but  on  the  27th  day  of  that  month  he  became  chargeable 
■awiUninhLi  ^®  ^^®  parish,  and  an  order  of  removal  was  made  and  executed  on 
a  scttlOTorat.  ^^^  30th  ot  March  1744.  —  Lee  C.  J.  The  question  is,  Whether 
S.C.Bitrr.Sttt.  &  person  coming  into  a  parish,  under  a  certificate,  who  is  made  a 
Cmm,  888.  tithing-man,  and  exercises  his  office  in  part  only  of  the  parish,  and 
1  Wils.  81.  for  half  a  year  only,  gains  a  settlement?  To  this  three  objections 
5¥!^«?I'*^'  have  been  made.  1st.  That  the  order  of  removal  is  bad,  because, 
j^^  P^  at  the  time  when  he  was  removed,  he  was  in  the  execution  of  a 
poit.  pi.  855.*      public  office,  from  whence  they  had  no  power  to  remove  him,  and 

it  has  been  compared  to  the  case  of  a  servant,  whom  the  justices 
cannot  remove :  but  to  this  they  have  not  cited  any  authority ; 
and  if  a  servant  should  become  chargeable  to  a  parish,  I  thick  he 
may  be  removed.  This  act  of  the  8  &  9  ^*  3.  describes  the  time 
when  a  certiBcate-man  shall  be  removed,  that  is,  when  he  becomes 
chargeable,  without  any  limitation :  so  that  the  justices  by  this 
act  had  certainly  a  power  to  remove  the  pauper.  The  second 
objection  is,  that  this  office  did  not  extend  to  the  whole  parish : 
but  it  is  stated  in  the  order,  that  he  exercised  it  in  ihe  parish ; 
which  is  complying  with  the  very  words  of  the  act  of  parliament, 
which  says,  that  he  shall  execute  it  in  such,  and  not  through  such 
parish.  As  to  the  third  objection,  which  is  the  chief,  I  do  not 
know  that  any  case  has  been  determined  as  to  that  purpose.  That 
(m)Amtt,^2SSi  of  GarstHgtom  (a)  was  never  determined,  and,  besides,  differs  essen- 
tially from  the  present  case,  as  Sir  John  Strange  has  shown.  The 
3  &  4  IF^  Sf  A/,  differs  in  words  from  this  act,  yet  it  would  be  odd 
to  place  him  on  a  different  footing  from  other  paupers,  who  are  to 
gain  settlements  by  the  exercises  of  annual  offices,  and  that  is  for 
and  during  a  year ;  which  must  be  the  construction  of  this  act, 
otherwise  the  bare  placing  a  certificate-man  in  office  would  gain 
liim  a  settlement  immediately.  As  to  the  case  of  Mr.  Uoyd  about 
the  taking  of  a  tenement,  there  are  no  words  about  his  living  a 
year,  and  it  is  the  credit  he  gets  by  the  taking  that  fixes  him  in 
the  parish ;  but,  in  the  present  case,  he  gains  it  by  the  execution 
of  the  office ;  and  though  the  words  of  the  3  &  4  W.8f  M.  have  no 
relation  by  words  to  this  act,  yet,  I  should  think,  it  ought  to  have 
Burr.&cssa.    the  same  construction.  — Wright  and  Dennison  Js.  of  the  same 

opinion. 
Semngthe  253.  Cold  Ashion  v.  Woodchester,  H.T.  31  G.  2.  I  Burr.S.C. 

office  of  tiUiing.  444 There  is  a  custom  in  the  hundred  of  P.,  in  which  the 

"J^j^^H^  parish  of  C.  A.  lies,  for  the  occupiers  of  small  tenements  within 
«nttime«,wiSre  ^^®  hundred  to  serve  the  office  of  tUhing-man  for  half  a  year 
the  custom  was  ouly  at  a  time.  Z).  ff.,  above  25  years  ago,  served  the  office  of 
tosenrenomore  tithing-man  for  the  parish  of  C.  A.  for  half  a  year  only,  and  about 
^^^f^Sf^oTf  five  years  ago  served  the  same  office  for  the  same  parish  for 
•ettlemei^"  *    another  half  year  only.    It  was  objected,  on  the  one  side,  that  this 

office  was  not  an  annual  one.     On  the  other,  it  was  contended, 

that  he  had  executed  a  public  office  for  one  whole  year,  for  that 

if  '^^  halves  would,  under  the  custom  of  the  parish,  amount  to  a 

whole  year,  especially  as  the  office  of  tilhing-man  was  annual  in 

(A)  Sini.  Bii.      lU  nature.     In  the  case  of  Burlescomh  v.  Samford  Peverell  (b),  the 

office  of  tithing-man  was  adjudged  to  be  an  annual  office  within 
tlie  parish,  within  the  meaning  of  the  3&4  fT.^-M.  c.  11.  *.6.; 


Sect.  S.3    Tiln  avd  place  of  serving  the  oefice.  t]^ 

and  the  electing  him  twice  into  the  office  shows  their  approbatiofi 
of  him  the  stronger,  as  a  fit  and  proper  person  to  execute  such  an 
office. —  Lord  Mansfield  :  By  this  custom,  as  here  stated,  it  is 
not  an  annual  office. 

254.  RexY.  Liverpool,  H.  T.  29  G.  3.  3  T.  jR.  118.—  S.  Little-  If  Achmdiyii^ 
more  was  originally  settled  in  Stourtorty  and  about  16  years  ago  lie  id  two  p*- 
came  to  reside  in  Liverpool;  and  while  he  resided  there,  he  was  riiliM|i*tf«aEto» 
elected  sexton  by  the  proprietors  of  the  seats  in  the  church  or  J^2^^**|- 
chapel  of  St.  J.,  at  a  vestry  there  held  in  the  presence  of  the  the  one  in  which 
churchwardens,  being  recommended  by  the  then  minister  to  that  heYctidet, 
office :  and  executed  that  office  six  years,  lodging  all  the  while  in  although  no 
the  parish  of  L.    The  boundary  between   W.  and  Z.  is  in  the  P^rtofthe 
chapel-^ard  of  St.  J,:  the  church  and  part  of  the  church-yard  '^^S?!}!! 
stands  m  the  parish  of  W.,  and  the  other  part  of  the  church-yard  !^^-^ 

is  in  the  parish  of  L.;  but  not  any  corpse  has  ever  been  buried  in 
that  part  of  the  church-yard  which  lies  in  the  parish  of  Z.  whilst 
the  pauper  executed  the  office,  though  corpses  have  been  buried 
there  since.  The  inhabitants  of  Z..,  seat^holders,  and  others, 
constantly  attend  the  church  of  St. «/.,  in  proportion  of  fifty  to 
one  of  any  other  parish  or  place. — Lord  Kenton  C.  J.  The 
church-yard  lies  in  two  parishes,  and  the  sexton  gained  a  settle- 
ment in  that  in  which  he  resided. 

255.  Rex  v.  BaWy  H.  T.AOG.S.  ST.  R.  4.4.5.  — The  pauper  A,  who,  at  an 
was  settled  in   B.  by  apprenticeship.     At  a  Michaelmas  court-  •djournment  of 
leet    holden  by    adjournment  for  the  manor    and    borough   of  J^S^iSu 
Ckumleigh  on  the  16th  of  November  1792,  the  pauper  was  ap-  Not.  1793,  was 
pointed  to  the  office  of  ale-taster  of  the  borough  and  duly  sworn,  ac-  appointed  tp  an 
cording  to  the  custom  of  the  manor,  to  execute  the  said  office  for  one  annual  office 
i^r  thence  next  ensuingj  or  until  he  should  be  lawfully  discharged  "  f<*  •  y*""*  ** 
Jrom  the  same.     He  accordingly  entered  upon  and  executed  such  ^^^JJ^JJ^Jm* 

office  until  the   Ist  of  November  1793,  when  at  a  similar  court  andwho«^ 

boldeo  by  adjournment  for  the  said  borough  a  new  officer  was  cuted  the  office 

appointea  in  his  stead,  and  sworn  in   the  same   manner.     The  until  the  ad- 

tithing-man,   constables,   and   other  officers   were  appointed  at  journmentof 

such  court  in  a  similar  manner.     No  business  is  transacted  at  the  j^^/*"^-l 

original  courts,  but  all  officers  are  appointed  at  some  adjournment  i^oy.1793  did 

thereof.     There  is  only  one  original  court-leet  in  the  year  for  the  not  thereby  gair 

said  manor  and  borough,  and  that  at  some  day  within  the  month  a  wttlement. 

after  Michaelmas,  according  to  the  convenience  of  the  steward. 

—  Lord  Kenyon  C.  J.    The  case  of  N.  is  at  least  a  case  of 

doubtful  authority,  and  perhaps  it  would  have  been  better  if  we 

had  never  heard  of  what  is  called  an  equitable  construction  of  the 

statutes  relating  to  settlements.     It  would  have  been  better  in  all 

cases  to  have  adhered  to  the  plain  words  of  the  statutes.     But 

this  i§  an  attempt  to  carry  the  point  farther  than  it  was  carried  in 

Rex  ▼•  Newstead  (a) :  This  is  not  an  appointment  for  a  year  from   (a)  See  this 

one  moveable  feast  to  another,   but  from  one  court  until  it  should  case,  pon, 

please  the  steward  to  hold  another.     The  words  of  the  statute  on  P'-  ^^^* 

which  this  question  arises  are  express ;  and  the   case   of  Rex  v. 

FittUworth  (b),  which  has  been  cited,  shows  that  they  have  been  (b)ArUe,^l.959, 

construed  according  to  their  plain  and  obvious  meaning.  —  Per 

Curiam  :  Order  of  Sessions  confirmed. 

256.  Rexy.  Amlwch,  M.  T.  6G.4..  4.  B.  ij- C.  757.  —  Upon  an  An  order  of 
appeal  by  the  churchwardens  and  overseers  of  the  poor  of  the  remond  waa 
paririi  of  L.  against  an  order  of  two  justices  for  the  removal  of  directed  to  the 
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churchwardens  Oiooetif  shoemaker,  bis  wife  and  family,  from  the  parish  o£  A.  to  £,.# 

4uid  overseen  the  Sessions  quashed  the  order,  subject,  &c.     In  April  1824,  ay/et' 

of  the  parish  of  seers  were  appointed  for  the  parish  of  L.     The  order  of  removal 

I..    In  fact,  L.  was  directed  to  the  churchwardens  and  overseers  of  the  parish 

wMa-vill.and  ^f  j^^    j^  j|jjg  i^  ^gg  objected  that  L.  was  not  a  parish.     The 

drarcfaf^r^iis  Court  of  Great  Sessions  directed  the  order  to  be  amended  in 
ink::  HM,  this  respect,  and  the  appellants  denied  their  right  to  do  so, 
that  the  word  which  forms  the  first  point  in  this  case.  If  they  had  that  power, 
« churohwar-  the  case  stands  as  if  the  removal  had  been  to  the  parish  or 
^^'1?'^  ^  ^^  ^^  ^'  "^^^  market  town  or  village  of  L.  lies  partly  in  the 
ahuMwland''^'  parish  of  A»  (the  church  of  which  is  five  or  six  miles  distant) 
Sattf^easions  p&rtly  in  two  other  parishes,  and  partly  in  the  vill  of  L*  to  which 
might,  under  this  removal  is  made.  The  vill  of  L.  lies  in  the  middle  of  the 
the  Stat  SO,  2.  village,  and  consists  of  a  small  plot  of  land,  the  property  of  the 
*'^^^i*Kl''  u.  parson,  "On  which  stand  the  whole  of  the  church  and  churchyard. 
S^nserUnri^'  There  are  also  within  12  or  15  houses  and  a  few  acres  of  land.  It 
it  «( or  vill.  *  ^^s  o^  late  maintained  its  own  poor,  and  the  inhabitants  have  been 
A  party  by  assessed  to  the  land-tax,  as  in  the  hamlet  of  ^ryii^a//^ii,  which  is 
serving  an  office  In  the  parish  of  Ceidio,  No  churchwardens  were  ever  known  to  be 
of  clerk  to  a  appointed,  and  no  evidence  was  given  of  the  appointment  of  a 
fiMi^Lr/n^naro-  <^^^^^^^^i  although  it  appeared  that  the  pauper's  father  had  been 
xJnaly'iW  may  ^^^  acting  as  one  for  several  years.  The  church  or  chapel  of  Zr. 
gain  a  settle-  is  kept  in  repair  of  right,  one  side  thereof  by  the  family  who  own 
ment  in  the  the  IJxnydiarth  estate,  and  the  other  side  by  the  family  who  own 
^JWf  h? iSada  ^®  Chrodden  Issa  esUte.  That  part  of  the  village  which  is  in  the 
therefai^'lf  parish  of  Amlwch  is  all  on  the  Llivt/diarth  estate,  as  are  also  the 
part  of  the  ^^^  ^"^  several  farms  in  the  vicinity.     The  chapelry  of  L>  is 

duties  of  fait  attached  to  the  rectary  of  Uanbenlan  (in  the  presentation  of  the 
office  of  clerk  Lord  Bishop  of  Bangor)^  the  parson  of  which  receives  tlie  rents  of 
A«eiereiseable  jhe  glebe  lands  in  and  near  the  vill  of  L,^  appoints  the  curate,  and 
SthTMrish*'*  P*y*  ^'*  salary.  The  emoluments  of  the  curate  arise  partly  from 
wfatrebs  *  "'^  salary,  and  partly  from  offerings  and  oblations,  and  other  pay- 
xmtd0s.  ments,  termed  surplice  fees.     The  inhabitants  of  the  vill  have  no 

private  sitting  places  in  the  church,  all  those  on  the  south  side 
belong  to  the  Chrodden  Issa  estate,  those  on  the  north  side  belong 
to  Lkoydiarth  estate  which  is  in  the  parish  of  A.^  and  the  chief 
part  o^  the  congregation  are  dwellers  on  that  estate.  A  proportion 
of  the  elements  used  at  the  administration  of  the  sacrament  at  Z. 
church  is  supplied  by  A*  The  clerk  and  sexton  of  X.  appears  to 
have  been  appointed  by  tlie  Llxnydiarih  family  (malgr^  the  minis- 
ter) ;  his  emoluments  arise  from  sweeping  the  church  and  washing 
the  surplices,  which  are  not  paid  by  the  inhabitants  of  the  vill, 
and  also  from  offerings  and  ^ther  fees  pertaining  to  his  office.  John 
Owen  the  pauper  was  appointed  clerk  and  sexton  of  L.,  in  March 
1795,  and  he  has  executed  the  office  to  the  present  time,  dwelling 
altogether  in  that  part  of  the  village  of  L.  which  lies  in  the  parish 
of  ^.  The  pauper's  father  was  clearly  settled  in  the  vill  of  L.  The 
respondents  insisted  that  the  pauper  gained  no  settlement  in  A,  bv 
holding  the  office  of  clerk  of  L*  as  aforesaid,  the  duties  of  which 
they  contended  were  of  right  only  performed  in  the  vill,  and  no 
part  thereof  in  A>  On  the  part  of  the  appellants  it  was  insisted  that 
It  was  the  duty  of  the  minister  of  L.  to  perform  domestic  service  of 
the  liturgy  at  the  house  of  those  inhabitants  of  the  village  and  its 
vicinity  who  dwelt  in  the  parish  of  ^.,  and  that  it  was  the  duty  of 
the  clerk. to  attend  him.    The  respondents  called  as  a  witDcsa  tbci 
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Rev.  ^-^^  Lewis  who  had  been  curate  of  L.  for  about  16  years. 

The  appellants  called  the  Rev.  — »  Richards  who  had  been 

curate  since  1798,  they  also  called  the  pauper  J,  O.,  who  had 

been  clerk  for  SO  years,  and  whose  father  had  been  clerk  for  a 

great  many  years  before.     It  appeared  from  the  testimony  of  all 

the  witnesses  that  it  had  been  the  uniform  practice  of  the  minister 

of  Lm  to  attend  with  his  clerii  at  the  houses  of  the  inhabitants  of 

A.  in  ikeviilage  and  its  vicinity^  for  the  purpose  of  visiting  the  sick, 

administering  private  baptisoiyi^nd  reading  a  prayer  prior  to  the 

removal  of  bodies  that  were  about  to  be  buried  at  Zr.  church.    No 

limits  were  assigned  as  to  the  distance  from  the   village  within 

which  these  several  services  had  been  performed  by  the  minister 

and  clerk  of  £«.  No  marriages  of  the  inhabitants  have  been  solenm- 

iaed  in  L.     The  witnesses  differed  in   opinion   whether  these 

services  rendered  to  the  inhabitants  of  A.  by  the  minister  and 

clerk  were  rendered  as  a  matter  of  right  or  of  indulgence.     The 

Sessions  were  of  opinion  that  the  pauper  had  held  an  annual  office, 

a  part  of  the  duties  of  which  were  performed  in  the  parish  of  A^ 

where   he  resided,  and  on  that  ground  quashed   the   order  of 

removal,  subject  to  the  opinion  of  the  court  of  King's  Bench  on 

the  above  case.  —  Bayley  J.     1  am  of  opinion,  that  giving  a  fair 

construction  to  the  stat.  5G.2^  c.  119*  §  1.,  the  Sessions  had  the 

power  to  make  the  amendments  in  the  order  of  removal  which 

they  have  done.    That  statute  enacts,  •  **  That  upon  all  appeals 

"  made  to  the  justices  at  Sessions  against  judgments  and   orders 

<'  made  by  any  justices,  such  justices  so  assembled  at  Sessions  shall 

**  upon  all  appeals  so  made  to  them,  cause  any  defects  o^Jbrm  that 

**  shall  be  found  in  any  such  original  judgments  or  orders  to  be 

"  rectified  and  amended.'*  It  appears  that  in  this  case  the  order  of 

removal  was  directed  to  the  churchwardens  and  overseers  of  the 

parifA  of  L.     In  fact  there  were  no  churchwardens  of  Z..,  and  it 

was  not  a  parish  but  a  vill.     The  persons  for  whom  the  order  was 

intended  received  it,  for  they  appealed  against  it  by  the  description 

given  to  them  in  the  order.     Upon  the  appeal  they  said  that  L* 

was  not  a  parish  but  an  extraparochial  vill ;  in  other  words,  they 

pleaded  a  misnomer,  that  was  a  mere  matter  of  form.    The  case  of 

The  King  v.  Great  Bedwin  (a)  is  very  distinguishable,  because  in  {a)Poti,  pl.9S4. 

the  order  of  removal  in  that  case  there  was  no  complaint  from  the 

churchwardens  and  overseers,  nor  any  certificate  that  the  person 

had  actually  become  chargcaMe.    Those  were  material  facts  and 

essential  parts  of  the  order,  for   the  justices  had  no  power  to 

remove  unless  there  was  a  complaint  from  the  overseers,  and  a 

certificated  person  could  not  be  removed  unless  he  was  adjudged 

to  be  actually    chargeable.     The  2d  point  forms  the  important 

question  in  this  case:  viz.  Whether  the   pauper  exercised  an 

annual  office  within  the  parish  of  A.  within  the  meaning  of  the 

3  &4  fF.  S.  c.  1 1.  §6.  ?  That  statute  enacts,  '*  That  if  any  person 

'*  shall  execute  any  public  annual  office  f»  the  parish  during  one 

''  whole  vear,  then  he  shall  be  adjudged  to  have  a  legal  settle- 

*'  ment   in  the  same,    though  no  such  notice  in  writing  be  de- 

"livered  and  published  as   is  hereby   before  required."     The 

legislature  considered  the  serving  of  an  office  within  the  parish  to 

be  a  matter  of  such  notoriety  that  it  was  equivalent  to  the  notice 

required  in  other  cases.    The  question  is.  Whether  the  pauper 

gaiaed  a  Eetclemenl  by  executing  the  offices  of  clerk  and  s^Lton  in 

a  pwt  ct  the. pariah  where  he  resided  ?   In  order  to  gain  a  settle? 
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toetit  by  serving  an  office,  it  is  not  necessary  that  the  duties  of  the 

office  should  be  co-extensive  with  the  parish  ;  it  is  sufficient  if  it  be 

notorious  to  the  parish  that  it  is  an  office  exercisable  within  it.    In 

(a)^fite»pL8S7.  St,  Maurice  Y.  St.  Mary  Kallendar  in  Winchester  (a),  and  St, 

lb)AtUe,pi,i5U  Mary  v.  St.  Latorenccy  Reading  (b),  the  duties  of  the  tithing-man 

and  constable  were  performed  in  several  parishes  besides  that  in 
(c)Anie,^\.252,  which  the  pauper  resided.  In  Rex  v.  Fittlevoorth  (c),  a  certificate- 
man  was  elected  and  sworn  a  tithing-roan  for  a  tithing  which  did 
not  extend  through  all  the  parisl^  of  Fittlevoorth^  but  compre- 
hended that  part  of  it  where  he  resided,  and  it  was  held  that  it 
was  not  necessary  that  the  office  should  extend  tliroughout  all  the 
parish,  the  act  only  requiring  the  execution  of  some  annual  o6ice 
within  the  pprish.  It  is  sufficient,  therefore,  to  give  a  settlement 
in  a  pairish,  that  the  duties  of  the  office  served  extend  into  that 
parish.  The  question  then  is,  Whether  the  duties  of  any  part  of 
the  office  of  sexton  and  clerk  of  the  chapelry  and  vill  of  L,  were 
of  right  to  be  performed  in  the  parish  of  L,  ?  L.  is  an  extra* 
parochial  place.  The  duties,  therefore,  of  the  office  of  clerk  and 
sexton  of  the  chapelry  may  or  may  not  be  limited  and  confined  to 
the  vill,  for  the  chapelry  and  the  vill  are  not  necessarily  co- 
extensive. The  founder  of  a  chapel  may,  with  the  consent  of  the 
rector,  fix  the  limits  of  the  Chapelry.  It  was,  therefore,  matter  of 
evidence  whether  the  chapelry  extended  beyond  the  vili,  and  upon 
that  point  there  was  a  contrariety  of  evidence ;  but  it  appears  to 
me  that  the  Sessions  have  drawn  the  proper  conclusion  from  that 
evidence,  that  the  duties  of  the  office  were  of  right  performed  in 
the  parish  of  A.^  and  that  the  pauper,  therefore,  gained  a  settle- 
ment by  discharging  some  of  the  duties  of  the  office  within  the 
parish.  The  rector  of  Z.  appoints  the  curate  and  pays  the  salary^ 
but  the  owner  of  the  Llyvodiarth  estate  appoints  the  clerk  and  repaira 
the  chapel.  Who  uses  the  chapel  ?  One  part  is  appropriated  to 
the  tenants  on  the  Llywdiarth  estate,  which  is  in  the  parish  of  A.f 
the  other  part  to  the  tenants  on  the  other  estate.  The  inhabi- 
tants of  the  vill  have  no  seats.  Besides,  it  appears  to  have  been 
the  uniform  practice  of  the  minister  of  L.  to  attend  occasionally 
with  his  clerk  at  the  houses  of  the  parishioners  of  A.  That  may 
have  been  a  matter  of  indulgence  or  of  obligation.  But  I  think 
the  Sessions  have  drawn  the  proper  conclusion  that  it  was  a  matter 
of  obligation.  Then,  if  that  be  so,  was  not  this  a  description  of 
office  notorious  to  the  parish  of  A,  ?  The  fact  of  the  parish  of  A. 
having  furnished  part  of  the  sacramental  elements  is  a  very  strong 
circumstance  to  show  that  it  was  notorious.  Part  of  the  charges 
made  by  the  churchwardens  and  overseers  of  A.  in  their  accounts 
must  have  been  for  bread  and  wine  furnished  to  L.  chapel.  That 
affords  a  strong  inference  that  the  chapel  was  erected  for  the 
benefit  of  A.  as  well  as  for  the  vill.  I  think  that  the  fact  of  the 
sacramental  elements  having  been  provided  by  A.  is  sufficient 
evidence  of  the  notoriety,  that  the  office  of  clerk  of  L.  chapel  was 
exercised  within  A,  That  being  so  I  think  the  order  of  Sessions 
must  be  confirmed.  —  Holroyd  J.  I  think  that  the  order  of 
Sessions  was  right*  On  the  first  point  I  am  satisfied  that  the 
amendment  made  by  the  Sessions  respected  a  mere  matter  of 
form.  The  order  was  directed  to  the  churchwardens  and  over- 
seers of  a  district  called  a  parish.  It  was  material  in  point  of 
substance,  that  it  should  be  directed  to  a  districti  the  inhabitants 
of  which  were  bound  by  law  to  maintain  their  own  poor^  bat  it  was 
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wholly  lOHMterial  in  point  of  substance,  whether  that  district  was 
a  parish  or  vill,  and  supposing  it  to  be  not  a  parish  but  a  vill,  the 
Sessions  were  right  in  mailing  the  alteration  in  the  direction  of  the 
order  because  that  was  a  mere  matter  of  form.  The  other  question 
is»  Whether  this  was  an  office  exerciseable  within   the   district 
where  the  pauper  resided  ?    I   am  clearly  of  opinion,  that   the 
pauper  must  be  taken  to  have  resided  in  that  part  of  the  parish 
where  the  duties  of  his  office  were  to  be  executed.     Considering 
that  the  parish  of  A»  contributed  to  the  sacramental  elements,  and 
that  it  was  the  uniform  practice  of  the  clergyman  and  clerk  to 
visit  the  sick  in  the  parish  of  A.,  and  beyond  the  limits  of  tlie 
chapelry»  and  that  the  pauper  resided  in  that  part  of  the  parish 
wherein  his  duty  was  exercisable,  I  think  that  he  gained  a  settle* 
meat  in  that  parish.  —  Littledale  J.     I  am  of  the  same  opinion 
on  both   points.     It  is  perfectly  clear  that  the  pauper  served  the 
office  of  derk  and  sexton  in  the  chapelry  of  Z^.,  the  only  question 
isy  Whether  the  chapelry  extends  into  the  parish  of  A.^  for  it  is 
not  necessary  that  the  duties  of  the  office  should  extend  over  the 
whole  parish.  It  appears  to  me  from  the  facts  in  the  case,  that  the 
chapelry  does  extend  into  the  parish,  for  the  Uwydiarth  estate  is 
in  the  parish,  and  a  great  proportion  of  the  seats  belong  to  the 
dwellers  on  that  estate,  and  the  owner  of  it  appoints  the  clerk.    A 
chapelry  is  not  necessarily  co-extensive  with  a  vill,  and  there  is 
nothing  in  this  case  to  show  that  the  chapelry  and  the  vill  are  co<* 
terminous.   The  inhabitants  of  the  vill  have  no  seats  in  the  church, 
the  persona  who  attend  there  come  from  other  parishes,  A.  being 
one  of  them.     The  repairs  are  done  by  persons  living  not  in  the 
rill,  but  in  the  parish  of  A.     The  parish  furnishes  the  sacramental 
elementa.     The  chapelry,  therefore,  is  a  district  known  to  the  law, 
extending  into  the  parish  of  A.y  and  the  office  having  been  served 
there,  I  think  the  pauper  gained  a  settlement  in  A.     It  is  quite 
clear  that  there  was  sufficient  notice  to  that  part  of  the  parish 
)  where  the.  pauper  resided,  that  he  served  the  office  of  clerk,  and 
that  is  sufficient  to  confer  a  settlement.  —  Order  of  Sessions  af** 
firmed. 
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CHAPTER  VI. 

SETTLEMENT   BY    HIRING   AND    SEBVICE. 

I.  Tlie  Statute. 

II.  Of  PersoM  xioho  may  he  hired  as  Servants, 

III.  Of  the  Contract  of  Hiring. 

IV.  Of  general  Hiring. 

V.  Of  particular  or  special  Hiring. 
VI.  Of  customary  Hiring. 
VII.  Of  retrospective  Hiring. 
VIII.  Of  conditional  Hiring. 
IX.  Of  several  Hirings. 
X.  Of  Service  in  different  Places. 
XI.  Of  Service  voitn  different  Masters. 
XII.  Of  Marriage  during  Service. 

XIII.  Of  Absencejrom  the  Service. 

XIV.  Of  Evidence  of  Hiring  and  Service. 

I.  The  Statutes. 

S  W.&  M.c.  11.5.  6.  — 8&  9  W^.3.  c.SO.  — 9A  lOW.S.c.  11. 
12  i4iiw.  St.  1.  c.  18.  *.  2.— 33  G.  3.  c.  54.*.  24.— 35  G.  3.  c.  101. 

II.  Of  Persons  toho  may  he  hired  as  Servants. 

AwMoMwrnifty  ^S?.  Anthony  v.  Cardigan.  E.  T.  12  iPT.  3.  For^.  309.  — A 
gain  ft  settle-  WIDOWER  had  a  daughter  who  was  married  into  another  parish 
incnt  by  hiring  and  there  settled.  Afterwards  the  widower  hired  himself  mto  a* 
•nd  ••rvice,  parish.  —  Per  Curiam  :  It  is  a  good  settlement:  for  it  is  within 
diUdr!mlWn**  '^®  meaning,  though  it  is  not  within  the  letter,  of  the  statute 
proTi^ded  such  ^  ^'  ^  M.  c.  II.  s.  6.  The  words  are,  **  if  any  unmarried 
children  hare  ''  person  not  having  child  or  children,"  and  this  man  is  not  mar- 
gained  settle-  ried ;  neither  has  he  any  child  or  children  to  the  purpose  intended 
menu  in  their  5y  the  act,  viz.  that  can  be  chargeable.  A  case  similar  to  this 
own  right.  ^^  before  adjudged  by  Powell  and  Eyre  Js.  at  Dorchester. 

8X.Foiey,lSl.  j^  ^^g  therefore  held,  that  this  toidoxoer  was  a  person  who  might 
Sttt.  &  Rem.  5.  ^^jj^  ^  settlement  by  virtue  of  hiring  and  service,  (a) 
Adftughterwbo  258.  Missenden  v.  Chesham,  T.  T.IS  Ann.  Editor's  MSS. — 
U  emancipated  The  pauper,  S.  B,,  had  gained  a  settlement  in  the  parish  of  C,  and 
may  be  hired  as  afterwards  came  to  live  with  her  father,  who  was  a  poor  man  that 
by  her  father.  ^^^  "^  settlement,  and  lived  in  a  ruinous  cottage  that  had  been 
8.C.Foley  149.  ^^i^^  upon  the  waste  lands  in  the  parish  of  M.,  and  for  which  he 

paid  no  rent.     To  induce  his  daughter  to  live  with  him,  he  pro- 
mised to  give  her  10^.  a  year,  and  also  what  she  might  be  able  to 

(a)  In  the  report  of  this  case,  Foley,  '<  he   was  such    a  person   within  Uie 

131,    it  is   said,    **  this   was  a  -qtutre  **  equity  of  the  statute,  as  would,  by 

**to  Lord  Cliief  Justice  Parker  upon  **  being  hired  and  serving  for  a  year, 

"  the  circuit ;  and   he   held,   that  the  **  gain  a  settlement ;  to  which  the  other 

**  child  being  provided  for,  and  having  «  tiiree  Judges  did  all  agret^** 
*  a  Kttlemcnt  dittiiict  from  the  father. 
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gain  by  her  extra  service  and  labour.  She  served  the  father 
under  these  circumstances  for  more  than  a  year,  but  on  his  death 
became  chargeable  to  the  parish,  and  was  removed  by  two  justices 
to  the  parish  of  C.  The  Sessions  on  appeal  confirmed  the  order, 
conceiving  that  as  the  father  had  no  settlement  himself  in  the 
parish,  he  could  not  confer  a  settlement  on  his  daughter ;  but  they 
admitted  that  there  was  a  hiring,  although  it  appeared  to  be 
under  very  suspicious  circumstances. — The  whole  Court 
agreed  that  a  settlement  may  be  gained  by  serving  a  man  who 
has  no  settlement  himself,  because  a  servant  does  not  derive  the 
settlement  from  the  master,  but  from  the  service ;  and  that  the 
suspicion  of  fraud  was  unfounded,  for  that  the  cottager  might  be 
old  and  in6rn),  and  it  was  natural  for  a  parent  to  desire  the  as- 
sistance and  comfort  of  liis  own  daughter  in  such  a  situation  :  and 
the  order  removing  her  from  M.  was  quashed. 

259.  Rexv.  Bank-Neivion,  E.  T.  SI  G.  2.  Burr.  S.  C.  455.—  lUnurried 
G.  A.  and  his  wife  were  legally  settled  at  B,  N.     On   the    16th  man  agree, 
of  February  1738,  J,  W.,  a  son  of  H.  W.  of  Af.,  by  order  of  his  conditionally, 
father,  on  the  said  16th  of  February  1738,  agreed,  on  the  behalf  ^  ^'^^  the 
o^  his  father,  with  A,,  who  was  then  a  married  man,  to  serve  H.  JJher"and*^' 
W.  for  a  year  from  the   24th  of  the  same  month   of  Februfiry^  between  tb4t 
(when  }V*%.  then  servant  was  to  go  away,)  at  5/.  5s,  wages,  in  case  time  and  the 
//.  IV,  should  approve  the  terms,     -^s.  wife  died  on  the  18th   of  performance  of 
the  same  month  of  February,  without  issue.     On  the  24th  of  the  ^^"1*^,^** 
same  month  /I.,  then  having  neither  wife  nor  child,  went  to  //.  W,,  h^\^st  iiired'de- 
who  asked  him,  **  upon  what  terms  and  conditions  he  and  his  son  pends,  his  wife 
*'  had   agreed  :*'  A,   told  him,    <*  That  the   terms  agreed   upon  dies  without 
'•  between  him  and  J,  W,  were,  that  he  A.  should  serve  him  H.  W.  l«"e,  he  is  an 
"  for  a  year,  from  the  24th  of  February,  for  5/.  5s.  wages,  in  case  ^^^named per- 
«  he  H.  fV.  should  approve  the  terms."     H.  IV.  said,  "  That  he  '^^^'^^^^  **"' 
"  did  agree  to  the  same  terms.'*     A.  accordingly,  on  the  24th  of  g^  ^j^  ^^^  ^^ 
February  1738,  then  having  neither  wife  nor  child,  entered  into  the   Farringdon  v. 
•enrice  of //.  fF.,  and  served  him  in  M.  for  one  year.  —  Lord   Witty,  Salk. 
Mavsfield.    The  hiring  was  on  the  24th ;  for  the  father  might  ^^7. 
have  dissented  from   the  conditional  agreement  made  by  his   son 
on  the  16th  ;  and  the  man  being   unmarried  on  the   24th,    when 
the  father  made  the  complete  agreement  with  him,  clearly  gained 
a  settlement  in  M.  by  such  hiring  and  service.  —  The  three  other 
Judges  were  clearly  of  the  same  opinion. 

260-  Rex  v.  Hensingham,  T.  T.  22  G.  3.  Cald.  206.  —  B.  G.,   a  w^e,  whose 
the  pauper,  on   the  6th  o^  January    1772,   married  A.  G.,  who  husband  is 
shortly  afterward  went  on  a  voyage   to  sea,   and  at  Martinmas  abroad,  may 
following  she  was  brought  to-bed  of  a  daughter.     During  the  fi^'"  t"**** ' 
lifetime  of  her  husband  and  her  child  she  hired  herself  as  a  servant  before  his  deiuh^ 
to  Mr.  B.y  and   continued  more   than   a  year   in  service   under  ,„d  ^  continued 
this  hiring,  during  which  time  her   child   died.     At    Whitsuntide  $ervice  under 
1774,  her  husband   being  then  living,  the  pauper  entered  into  a  «uch  hiring  for 
new  hiring  and  service  with  Mrs.  /i.,  and  continued  in   service  5^*?^*^*"'. 
under  this  contract  until  Whitsuntide  1776.  In  August  1775  she  re-  ^dwIbwM 
ceived  notice  that  her  husband  died  on  the  10th  of  April  1774.  —  notknown until 
The  Court  held,  that  she  gained  a  settlement,  under  this  hiring  after  Mtf^eor 
and  service  ;    for  that  the  service  entered  upon  in   the   second  commenced, 
year,  while  in  a  capacity  to  acquire  a  settlement,  though  with-  ^^  ^  ^ 
out  any  new  contract,  and  referable  only  to  the  former  contract  *"*^  ^  * 
entered  into  when  she  was  not  in  a  capacity  to  acquire  a  settle-    . 
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inent,  is  sufficient,  if  completed,  to  give  a  settlement  even  though 

such  capacity  was  unknown  to  both  parties  at  the  time  the  second 

service  or  new  contract  was  entered  into. 

If  ft  •enrant  be        26 1 .  Rex  v.  Allendale,  T.  T.  29  G.  3.  3  T.  fi.  382.  ^  In  February 

unmarnedftt       1786,  the  pauper,  J.  Z).,  being  then  an  unmarried  man,  not  having 

»^;lK?!LTf!»     child  or  children,  was  hired  for  a  year  to  serve  T*  B.,  at  A*,  from 

be  IS  hired  for  a     -_        .       ,^«^  »-•         «       ,-,»*.•'  i  •     i       »      •        i 

year,  he  gains  a  May-day  1786  to  May-day  1787,  as  a  hind.     It    is   the  custom 

settlement  by  a  in  that  country  to  hire  married  men  as  hinds,  because  their  wives 
year's  service,  are  bound  to  perform  certain  services  for  the  master  in  time  of 
though  Atf marry  harvest ;  and  when  the  wife  of  a  hind  dies,  he  must  hire  a  female 
before  the  tervice  gg^vant  to  perform  such  services.     It  was  in  the  contemplation  of 

both  the  master  and  the  servant,  and  perfectly  understood  by 

them,  at  the  time  of  hiring,   that  the  pauper  would  marry  before 

he  entered  upon  his  service.     After  such  hiring,  and  before  the 

commencement  of  the  service,   he  married  his  wife,  the  other 

pauper,  and  entered  upon  his  service  a  married  man,  and  served 

out  the  whole  year  a  married  man  at  A.  —  Lord  Kenyon  C.  J. 

The  principle  on  which  this  question  must  he  decided  has  been 

Jong  settled.     So  long  ago  as  the  1st  AfinCt  in  a  case  between  the 

(a)  Salk.  527^     parishes  oi*  Farrtngdon  and  fVitly  [a),  it  was  held,  that  the  pauper, 

Seepoti,  who  was  unmarried  at  the  time  when  he  entered  into  this  contract 

pi.  416,  of  service,  though  he  married  during  his  year,  should  not  for  that 

reason  be  prevented  from  gaining  a  settlement  in  the  parish  where 
he  performed  the  service.  And  in  deciding  that  case  the  Court 
went  on  the  words  of  the  statute  3  fV.  Sc  M.  c.  II.,  which 
enacts,  that  ^^  if  any  unmarried  person,  not  having  child  or 
<<  children,  shaH  be  lavofnlly  hired,  such  service  shall  be  deemed  a 
"  good  settlement,"  &c.  Therefore,  on  the  words  of  this  statute, 
the  pauper  in  the  present  case  gained  a  settlement  by  hiring  and 
service  at  A.;  for  though  he  married  before  the  service  com- 
menced, yet  he  was  unmarried  when  he  entered  into  his  contract : 
and  whether  he  married  the  day  before  the  service  commenced, 
or  six  months  afterwards,  it  makes  no  difference.  Tiie  case  of 
(0)^n/«,plipS59.   Bex  y.  Bank- Newton  [a)  which  was  alluded  to  in  the  argument, 

^alfio  settles  the  principle  on  which  we  decide  this  case.  It  has 
jbeen  argued  now,  as  if  the  Court  in  that  case  had  proceeded  on 
ihe  idea  that  the  pauper  was  hired  on  the  16th  of  Februarys  but 
the  Court  expressly  took  it  as  the  foundation  of  their  decision, 
that  he  was  not  hired  till  the  24th,  when  he  had  ceased  to  be  a 
married  man.  The  Court,  therefore,  in  that,  as  well  as  in  the 
former  instance,  seemed  to  think,  that  the  time  to  be  attended  to 
was  the  time  tvhen  the  contract  xvas  made:  and  that  has  ever 
since  been  considered  as  the  rule.  —  Bui^ler  J.  Neither  the 
custom  of  the  country,  nor  the  agreement  between  the  parties, 
went  to  compel  this  pauper  to  marry  before  he  entered  upon  his 
service ;  he  was  at  liberty  to  do  so  or  not  as  he  pleased.  The 
custom  of  the  country  only  amounts  to  this,  that  part  of  the 
service  is  to  be  performed  by  a  female :  it  is  therefore  indifferent 
to  the  master,  whether  the  servant  be  married  or  not ;  because,  if 
he  be  single,  he  must  hire  some  female  to  perform  those  services. 

^e  pott,  the  ^^  ^^  ^'*^  ^^^^  pu^  ^^  ^'*<^  ^^^>  ^^  ^  contract  at  an  unreasonable 

12th  sect,  of  distance  of  time  before  the  service  is  to  commence,  that  would  be 

tins  chap.,  for  strong  evidence  of  fraud.     So  if  this  pauper  had   been   under  an 

theefll^tof  agreement  to  marry,  and  the  master  had  told  him  that  he  should 

iug^^twu^  not  oiarry  for  a  month,  in  order  to  evade  the  statute^  that  -m^ 
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might  be  considered  as  fraudulent.     But  there  is  no  pretence  to 
say  that  there  is  any  fraud  in  this  case,  (a) 

262.  Rrx  v.  Collingbourn  Ducis,  H,  T.  31  G.3.  4  T.  il.  199.—  .j-  - 
The  pauper  was  born  in  C.  AT.,  while  his  father  and  mother  were  cntjau^" 
residing  there  under  a  certificate  from  F,     At  the  age  of  nineteen  j>enanaernng 
he  was  hired  for  a  year  to  serve  7\  Childsy  of  Duckkolt  Farm,  as  a  under  a  hiring 
carter,  which  he  served  accordingly.     B.  F,  i.^  extra-parochial;  for «  year  in  an 
is  not  a  township  or  vill ;  and  has  no  parishofiicers.     After  the  ^'w/'"*'»c**o' 
pauper  had  served  the  year  at  /?.,  he  returned  to  C  K,,  and*  then,  {n^^a  •rttJeT 
being  unmarried,  under  age,  and  not  having  done  any  act  to  gain  ment ;  and, 

a  settlement  in  his  own  right,  further  than  as  aforesaid,  he  was  therefore,  he 
hired  to,  and  served  S.  //.,  of  that  iTarish,  for  a  year.     The  Court  cannot  be *irirf 
of  Sessions  were  of  opinion  that  the  pauper  was  not  emancipated,  '?**!!2fi'^"* 
and  that  t!»e  certificate  was  not  discjiarged,  so  as  to  enable  him  to  pmiahao  as  to 
gain  a  settlement  in  C.  K,  by  hiring  and  service;  and  the  Court  gainasettle- 
of  King's  Bench  was  unanimously  of  the  same  opinion.  ment  there. 

Sec  K.  p.  Ingvrorth,  post.  pi.  764.  See  &  C.  ante,  74. 

263.  Bex  v.  Nen  Forest ,  H.  T.  S4  G.3.  5  T.  RA7S.  —  On  old  A  widower, 
MaHinmasniay  in  the  year  1777,  E.  Coates,  hired  himself  for  a  ^j^"^*"*^ 
year  to  derve  G.  Bowe  in  the  township  of  Nftv  Forest,  and  served  ]I^ementofh» 
a  year  there  accordingly.     On  the  22d  of  December  1777,  E.  C.  ©wn,  cannot 
married    his   present  wife.      IV,  C,  a   legitimate   s:on    of  E,  C,  hire  himself  aa 
by  a  former  wife,  being  within  one  month  of  the  age  of  16  years,  a  servant  so  aa 
and  having  gained  no  previous  settlement  in  his  own  right,  on  the  ***  ^Ij^-fh*" 
same  Mariinmas-day  \11*1  hired  himself  for  a  year  to  R.  Nelson  "*"'  ^' 
of  the  township  oi' EUerton,  which  he  accordingly  served.  —  Lord 

Kenton  :    Tlie  statute  S  fV.Sc  M,  c,\\,  §  6.  enacts,  "  that  if  any 

**  unmarried  person,  not  having  child  or  children,  shall  be  lawfully 

**  hired  into  any  parish  for  one  year,  such  service  shall  be  adjudged 

"  and  deemed   a   good   settlement   therein."     The   construction 

which  the  Court  has  put  upon  that  section  of  the  act  is,  that 

though  the  person  so  hired  have  children,  yet  if  they  have  gained 

settlements  for  themselves,  distinct  from  the  father's,  the  statute 

will  not  prevent  him  acquiring  a  settlement  by  serving  a  year 

under  that  hiring,  (b)     But  in  this  ca»e  the  son  was  not  separated   (b)  Pol.  131. 

from  the  father,  when  the  latter  was  hired ;  he  had  gained  no 

settfement  fur  himself;  the  son  indeed  did  on  the  same  day  enter 

into  a  contract,  which  might  or  might  not  have  been  completed, 

and  which,  when  completed,  would  confer  a  settlement  on  the 

son  ;  but  at  the  time  when  the  father  enfl-rcd  into  the  relation  of 

servant  at  New  Forest  the  son  formed  a  part  of  his  family,  A  deserter  from 

-264.  Rex  v.  Norton,  H.  T.  4-8  G.  3. 9  East,  206.  —  Removal  of  S.,  his  majesty^s 
the  wife  of  E.  L.,  from  O.  to  N.  Order  confirmed,  subject,  &c.  E,  L.  "e^ice  cannot 
being  legally  settled  at  Nt  was  duly  enlisted  as  a  private  into  the  ma*  ^".  1****}!^ 

[a)  In  consequence  of  this  decision,  one  whole  year.     The  pauper,  between 

the  case  of  Rei  v.  the  Inha)>itants  of  the  time   of  his  t>eing  hired  and  the 

Scaiuiington  was  given  up  witliout  ar-  cotiimencement  of  the  service,  married 

gomeot.         The  case   was    thus ;    lu  Tabitha,  the  other  pauper,  and  entered 

31arch     1 787,    the    pauper,    William  upon  his  scrricc  a  married  man.     The 

Bakh,  being  then  an  unmarried  man,  SoMions  being  of  opinion  that  the  pau- 

Dot  having  a  child  or   children,  was  per  William  Balch  by  such  hiring  and 

hind  lor  a  year  to  serve  James  John-  service  gained   a  settlement  in   Stan- 

son,  at  Stanm'ngton,   from    May-d.iy  nington,    confirmed   the  order  of  re* 

1 787  to  May-day  1788  ;  and  he  .-iccord-  nioval,  by  which  he  and  his  wife  wera 

ingfy  entered  upon  tliat  service  at  Stan-  removed  from  Lowick  to  Stannington  ; 

■bgtoa,  Mid  served  hit  nuater  tbera  and  the  order  Was  afDmied. 
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Tines,  from  which  he  deserted,  and  then  hired  himself  for  a  year  to  Mr. 
S.  of  O. ,  and  served  for  a  year  under  that  hiring.  After  the  determinr 
ation  of  this  service,  he  was  taken  up  for  desertion,  tried  by  a  court- 
martia],  and  convicted  of  the  same.  —  Reader,  in  support  of  the  or- 
der of  Sessions,  contended  that  a  deserter  was  not  suijuris^  and  could 
not  within  the  meaning  of  3  ^.  &  M.  c.  11.  ^  7.  be  latufuUi/  hired; 
and  assimilated  this  to  the  case  of  an  apprentice.  —  Reynolds 
eon^rd,  endeavoured  to  distinguish  this  from  the  case  of  an  appren- 
tice ;  and  contended  that  the  word  latvful,  in  the  statute  of  Wil* 
lianif  means  a  contract  of  hiring  and  service  lawful  in  the  terms, 
and  not  within  the  exceptions  of  any  statutes  relating  to  servants. 
(ff)Pioil,pl.812.  They  also  cited  Rex  v.  Westerleigh  (a),  and  Rex  v.  Winchcomb  (b\ 
(ft)iM,pLdl5.  in  which  it  was  held  that  a  militia-man  might  gain  a  settlement  by 

hiring  and  service,  though  he  were  absent  part  of  the  time  on  duty, 
the  term  of  his  absence  having  been  stipulated  for  by  him.  —  Lord 
Ellenborough  C.  J.  The  case  of  the  militia-roan  was  t  he  case 
of  a  lawful  contract  with  a  just  exception.  The  public  had  a 
claim  upon  the  militia  roan's  service  for  a  certain  time ;  and  sub- 
ject to  chat  claim  he  might  lawfully  contract  to  serve  his  master. 
U  this  case  were  perfectly  res  ititegra,  there  might  have  been  great 
doubt  whether  the  word  laxofully  in  the  statute  of  'King  William 
were  not  to  be  narrowed  in  its  construction  to  a  contract  in  the 
terms  of  it  latoful ;  and  if  the  contract  were  lawful  in  its  form,  it 
might  nave  afibrded  an  argument  whether  the  party  serving  under 
it  could  be  disabled  from  gaining  a  settlement  under  it,  by  reason 
of  his  having  before  contracted  an  engagement  with  another 
person  inconsistent  with  it.  But  a  variety  of  cases  have  occurred 
which  have  decided  the  question  in  the  case  of  an  apprentice:  and 
this,  not  on  the  ground  of  its  being  an  excepted  case,  or  as  stand- 
ing upon  any  occult  efficacy  in  the  indenture  of  apprenticeship, 
but  upon  the  broad  principle,  that  one  who  has  contracted  a  rela- 
tion which  disables  him  from  serving  any  other  without  the  consent 
6f  his  first  master,  is  not  sui  juris,  and  cannot  lawfully  bind  himself 
to  serve  such  second  master,  so  as  to  gain  a  settlement  by  serving 
for  a  year  under  such  second  contract.  In  reason  and  principle  it 
cannot  make  any  difference  whether  he  be  originally  bound  by  a 
contract  of  apprenticeship,  or  by  any  other  contract  equally  obli- 
gatory upon  him,  which  disables  him  from  bindinghimsclf  to  serve 
a  second  master.  The  objection  is,  that  he  cannot  give  the  master 
a  control  over  his  servid^  for  the  whole  period  which  the  master 
stipulates  for,  and  has  a  right  to  require  by  the  contract.  The 
King's  officers  might  at  anv  time  have  reclaimed  him,  and  taken  him 
out  of  the  service  in  which  he  was  engaged :  he  cannot,  therefore, 
be  said  to  have  been  laxvfully  hired  into  it.  The  remedy  which 
the  master  might  in  that  case  have  had  against  him  is  another 
question:  and  the  very  want  of  power  to  bind  himself,  as  he 
assumed  without  authority  to  do,  might  have  founded  a  cause  of 
action  against  him  by  the  master.  But  a  soldier  is  at  least  as 
much  bound  to  the  service  of  the  King,  as  an  apprentice  is  to  that 
of  his  master :  and  nothing  is  to  be  inferred  from  the  measured 
language  of  the  Court  in  the  case  of  an  apprentice,  in  not  laying 
down  the  principle  broader  than  the  matter  in  judgment  required; 
but  nothing  was  said  by  the  Court  in  any  of  the  cases  intimating 
an  opinion  that  the  rule  there  laid  down  was  confined  to  the  single 
case  of  an  apprentice^  and  therefore  we  must  look  to  the  rea  :va 
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aod  principle  of  those  decisions  when  we  are  called  upon  to  apply 
the  rule  to  similar  cases.  —  Grose  J.  The  words  of  the  statute 
have  been  considered,  and  a  construction  put  upon  them  in  the 
instance  of  an  apprentice  ;  and  I  cannot  distinguish  this  case  in 
principle  from  that.  —  Lawrence  J.  The  decisions  referred  to. 
have  concluded  the  present  question,  if  they  were  not  made  upon 
apy  srouqd  peculiar  to  the  case  of  an  apprentice :  but,  as  I  under- 
stand them,  they  proceeded  upon  the  ground  that  an  apprentice 
wai  not  suijurUf  and  could  not,  therefore,  subject  himself  to-  the 
control  of  a  second  master  for  a  whole  year  under  a  contract  of 
hiring.  And  that  principle  will  equally  govern  the  present  case.  — 
Lk  Blamc  J.  The  prior  cases  have  decided  this.  The  principle 
of  them  is,  that  if  the  party  cannot  make  such  a  contract  for 
his  service,  of  which  the  master  may  avail  himself  for  the  whole 
year  according  to  the  contract,  no  settlement  can  be  gained 
under  it. 

265.  Rex  v.  Inhabiiants  of  Beaulieu,  M.  T.  55  G.  3.  3  M.Sf  S.  An  invalid 
229.  —  Removal  from  M.  to  B.  —  Order  confirmed,  subject,  &c«  §oldier  at  the 
—  The  pauper  was  a  soldier,  and  in  1806  was  invalided,  and  sent  ^^f  ^^f  '^^ 
to  the  depot  at  L.     The  invalids,  by  order  of  government,  were  SJIT^^JJ^IL^^"* 
allowed  leave  of  absence,  upon  their  agreeing  to  relinquish  their  -oTermnent, 
pay  during  such  absence,     in  the  year  1808  the  pauper   hired  bad  leave  of 
himself  to  Mrs.  B.,  of  L.,  for  a  year,  and  served  such  year  in  the  absence,  upon 
parish  of  L.     Previously  to  this,  Mrs.  B,  applied  to  the  command-  agireeing  to 
mg  officer  at  the  dep6t  to  know  if  the  pauper  might  hire  himself  '^^'nq"'"^'"* 
for  that  period,  and  was  told  that  he  might.     During  the  whole  5JhicMeav«*wiiui 
of  his  service  for  a  year  with  Mrs.  B.  he  received  no  pay,  nor  was  renewed  from 
he  called  upon  to  perform,  nor  did  he  perform  any  military  duty,  time  to  time,  bj 
but  he  used  to  go  to  the  dep6t  at  L.  from  time  to  time  to  get  his  furlough  for 
furlough  renewed,  which  never  took  him  more  than  half  an  hour,  different periodi 
The  commanding  officer,  on  his  evidence,  said,  that  he  could  send  ^^  ^J '"' 
for  him  at  any  time,  if  the  exigencies  of  the  state  required  it.  —  months,  which 
Lord  Ellenborough  C.  J.  To  confer  a  right  to  a  settlement  by  he  procured  by 
hirinc  and  service  for  a  year,  as  there  are  no  words  in  the  statute  going  to  the 
which  qualify  the  general  sense  of  the  word  hiring,  I  must  take  it  *'^'^J?'J  *^"' 
to  mean  an  absolute,   unqualified,  indefeasible  hiring,  that  is,  a  ^^  ^  ^^  ^ 
hiring  bv  which  the  party  who  hires  himself  has  the  power  of  Sent  by  hiring 
communicating  to  the  master  an  absolute  right  to  his  service  for  and  service  for 
the  whole  time.     In  order,  therefore,  to  do  this,  the  party  must  a  year,  not  being 
hesuijurijtf  and  have  the  faculty  of  disposing  of  his  own  service.  V*\f^^}^^' 
I  think  this  case  falls  strictly  within  the  analogy  of  the  case  of  the  ^nwelf  within 
apprentice^  who,  in  respect  of  his  obligation  to  serve  one  master,  ^^  j,ti^ 
is  disabled  from  entering  into  a  contract  to  serve  another.     How-  sW.&M.cll., 
ever,  the  cases  of  the  militia-men  have  been  pressed  upon  our  though  before 
attention ;  I  would  wish  to  speak  of  those  cases,  as  of  the  decisions  •*•?*  Wnng  the 
of  persona  who  have  gone  before  us  so  highly  venerable,  with  all  J^*^^^? 
the  respect  that  is  due  to  them,   and  I  would  therefore  avoid  mending  officer 
trenching  upon  them  as  little  as  possible.     But  when  I  find  them  at  the  depSt,  to 
speaking  of  leaning  in  favour  of  settlements,  and  when  I  recollect  know  if  be 
that  a  pauper  must  be  provided  for  somewhere,  either  as  a  settled  might  hire  him- 
inhabitant,  or  as  casual  poor;  and  when  I  find,  too,  that  one  of  JUndwL'tokT' 
those  decisions  goes  the  length  of  holding  that  eleven  months  may  that  he  might, 
mean  a  year,  I  really  am  ynable,  with  all  the  respect  I  bear  to  and  during  the 
tho^  persons  who  decided  them,  to  go  along  with  them  so  far.  year'eaerriceha 
Perhaps,  therefore,  it  may  be  the  best  thing  to  say  of  the  militia-  wctivadnopay^ 
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nor  was  called  nien*«  cases,  that  they  are  to  be  considered  as  exceptions.  Here 
upon,  nor  did  it  appears,  there  has  been  a  hiring  for  a  year  ;  but  not  a  lawful 
poformany  hiring  in  the  sense  of  tin  cfTectual  hiring.  An  effectual  hiring  is, 
^Bw^jSu  ^^®'*®  *^®  servant  is  enabled  to  give  the  master  a  quid  pro  quo. 
and^amxner  J.  ^^^  '^^'^  person  the  power  of  doing  so  ?  He  had  not.  There  was 
abfciiL  a  halt  and  pause  to  be  made  four  times  during  the  year  until  he 

should  renew  his  furlough.     If  the  question  were  raised  upon 
special  verdict,  whether  this  was  an  effectual  hiring,  understanding 
by  that  that  the  party  must  have  a  capacity  of  conferring  what  he 
stipulates  for,  could  it  be  argued  upon  a  statement  of  these  cir- 
(fumstances,  that  the  pauper  really  passed  to  the  master  an  interest 
in  the  whole  of  his  service  ?     This  service,  in  reality*  belonged  to 
the  crown,  and  he  could  only  contract  for  so  much  of  it  as  was 
remitted  out  of  the  right  of  the  crown.     It  appears  to  me,  there- 
fore»  that  there  has  been  no  lawful  hiring  for  a  year,  inasmuch  as 
the  servant  had  not  the  faculty  of  communicatmg  the  service  he 
contracted  for.     It  is  said,  heVe  was  no  fraud,  and  that  is  true ; 
but  there  is  the  vice  of  the  argument,  for  this  is  not  a  question 
between  the  master  who  hires  and  the  man  who  is  hired, 'but 
whether  a  condition  which   the  legislature  has  imposed  on  this 
branch  of  settlements  has  been  complied  with.     The  question  is, 
Whether  this  be  such  a  hiring  as  the  legislature  intended  ?     It 
seems  to  me  that  it  is  not,  and  that  the  reasoning  in  the  case  of 
the  apprentice  applies  with  full  force  to  the  present  case.     There- 
fore, tnere  not  being  such  a  hiring  as  the  statute  requires,  the 
pauper  has  not  gained  a  settlement.  —  Le  Blanc  J.  The  question 
IS,  Whether  the  pauper  has  gained  a  settlement  by  hiring  and  ser- 
vice?    The  c&se  states  him  to  be  an  invalided  soldier  in  the  Bri- 
tish service,  and  under  military  orders  at  the  dep6r.     In  that  situ- 
ation he  was,  no  doubt,  to  all  intents  and  purposes,  a  soldier,  and 
subject  to  a  control  and  command  inconsistent  with  his  entering 
into  any  other  absolute   engagement  to  serve  another  master* 
While,  however,  he  remained  at  the  depot,  a  plan  was  devised  for 
giving  the  invalids  leave  of  absence,  they  agreeing  to  relinquish 
their  pay.     Still  the  invalid  was  only  to  be  absent  on  siich  leave 
as  was  granted,  and  that  leave  was  to  expire  at  a  limited  period  i 
and  if  not  renewed,  he  would  be  obliged  to  return  to  his  duty, 
utider  the  penalty  of  being  treated  as  a  deserter.     In  this  situation 
of  things,  he  enters  into  tnis  contract ;  and  the  doubt  is,  if  it  be  A 
lawful  contract;  not  lawful,  as  it  regards  his  being  guilty  of  a 
crime,  or  a3  it  affects  his  right  to  recover  wages,  but  whether 
lawful  within  the  meaning  of  the  statute.     The  question  turns 
simply  on  this,  Whether  that  is  within  the  meaning  of  the  statute 
a  lawful  hiring  fur  a  year,  where  a  person,  who  is  under  a  legal 
disability  in  consequence  of  having  entered  into  a  different  ob- 
ligation, which  subjects  him  to  be  called  upon  whenever  the  exi-^ 
gencies  of  the   state  require,  contracts  the  relation  of  servant 
absolutely  for  the  period  of  a  year  ?    In  this  view,  the  case  steertf 
clear  of  the  cases  upon  conditional  hirings,  where  the  party,  beit)^ 
perfectly  suijuris^  is  capable  of  contracting,  but  reserves  a*power 
of  determining  the  contract  with   notice  at  any  giten  time  of 
times.     For  here  at  no  time  could  the  party  make  a  valid  contrncc 
for  a  year.     He  could  not  transfer  to  the  master  the  control  oi^ef 
-..  his  services  for  that  time.     Nor  do  the  cases  of  Rex  v.  Wester* 

0«9l^pi.si«.  Uighifl),  and  Rexy.  Winchcombe (b),  respecting  the  railitia-meTi, 
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which  hive  been  particularly  pressed  upon  the  Court,  seem  to  rtic 
to  be  precisely  in  point,     lliose  cases,  which  liave  decided  that 
a  miJitia-iDan  may  enter  into  a  contract  of  hiring  and  service  for 
a  year,  with  a  reservation  of  a  time  for  performing  his  military 
duties,  are  not  to  be  disturbed ;  but  still  they  are  not  to  be  ex- 
tended, and  to  be  applied  to  soldier?  in  the  King's  service,  who 
contract  in  a  way  incompatible  with  the  obligations  of  that  service. 
The  present  case  seems  rather  to  fall  withth  that  class  of  cases 
which  have  decided,  that  if  a  man  be  under  an  engagement  which 
obliges  him  to  render  to  another  his  full  services,  he  is  incapable 
ai  entering  into  a  lawful  contract  of  hiring  and  service  within  the 
statute.     Such  was  the  apprentice's  case  ;  and  it  makes  no  differ- 
ence that  the  master  to  whom  he  was  bound  does  not  avail  him- 
self of  his  rights  to  call  for  the  service  of  his  apprentice.     Such 
also  was  the  case  of  Rex  v.  Norton  (c) ;  there,  indeed,  the  pauper  (a)-4iii»,pLW4. 
was  a  deserter ;  but  the  principle  of  that  decision  did  not  turn 
entirely  on  that  circumstance.    The  term  **  lawful  hiring ;"  was  not 
construed  according  to  the  sense  of  whether  the  party  in  making 
the  engagement,  was  acting  morally  or  legally  wrong ;  he  was« 
indeed,  in  consequence  of  desertion,  subject  to  military  punish- 
ment ;  bat  the  principle  of  that  decision  was  this,  that  he  was 
liable  at  any  moment  to  be  taken  from  the  service  of  his  master^ 
His  contract,  therefore,  was  of  that  description,  which  did  not 
give  the  master  an  absolute  control  over  his  services  during  the 
time  contracted  for.     I  would  wish  to  lay  out  of  the  case  all  dis-' 
tioctions  which  do  not  apply  to  the  true  principle,  viz.  whethef 
the  party  was  in  a  condition  to  make  the  contract.     Here  cer-' 
tainly  nothing  was  criminal ;  the  mistress  had  notice,  and  so  had 
the  commanding  officer ;  and  it  is  to  be  collected  from  what  is 
stated,  that  it  was  his  opinion  at  least  tl>at  it  was  not  probable  the 
man  would  be  taken  out  of  the  service  during  the  time ;  but  stilf 
he  remained  liable  to  be  called  on,  whenever  the  exigencies  of  big 
military  duty  required,  and  in  compliance    with  that  duty,   was 
actually  obliged,  at  stated  intervals,  while  he  was  \\\  the  service  of 
his  mistress,  to  repair  to  the  depdt,  and  there  present  himself,  in 
order  to  obtain  a  renewal  of  his  furlough.     It  might  perhaps  have 
been   renewed  by   means   of  an   application  by  letter,   without 
personal  attendance,  but  still  the  terms  upon  which  the  leave  of 
absence  was  granted,  were  for  a  limited  time  only,  and  unless  he 
had  returned  at  the  expiration  of  that  time,  he  would  have  been 
liable  to  be  apprehended  as  a  deserter.     And  as  to  bis  being  able 
to  renew  the  furlough  in  so  short  a  space  of  time  as  stated,  that 
will  not  alter  the  question  ;  the  law  must  be  the  same,  whether  the 
mistresi  live  a  hundred  miles  off  the  depdt  or  in  the  same  town.  It 
seems  to  me,  therefore,  that  this  pauper  did  not  gain  any  settle-' 
ment  at  L.  by  this  hiring  and  service,  masmuch  as  he  was  incapable 
of  entering  into  a  lawful  contract  within  the  statute. —  Baylby  J.^ 
I  am  to  unfortunate  as  to  entertain  a  different  opinion ;  and  to 
think  that  this  hiring  was  sufficient  to  confer  a  settlement  at  L,    1 
do  not  find  it  mentioned  in  the  act  of  parliament  that  there  must 
be  an  indefeasible  hiring ;  but  I  think  there  has  been  a  lawful  hiring 
for  a  year,  subject  to  be  defeated  in  one  event,  but  that  event  on 
which  it  might  have  been  defeated  has  not  occurred*     Undef 
these  circumstances  it  seems  to  me,  that  we  should  be  doing  nor 
violaoce  to  the  act  of  parliament  by  holding  that  this  was  a  ' 


9(11(1^  SBTTLKMENT   BY    UIItINO    ANJD    SERVICS.        [Ch.  YL 

sufficient  hiring  for  a  year  to  confer  a  settlenient.  The  words,  of 
the  act  are,  **  if  any  person  shall  be  lat^fuilu  hired  :**  and  it  is 
agreed,  that  here  was  nothing  unlawful  in  the  hiring ;  that  is,  that 
the  person  who  hired  himself  had  a  power  to  contract  for  a  year, 
provided  he  was  not  taken  out  of  his  service  by  his  military  duties. 
The  mistress  was  given  to  understand  that  he  was  liable  to  be 
taken  away ;  there  was  therefore  no  improper  concealment,  and. 
the  contract  was  sucb  as  the  party  contracting  might  lawfully 
make,  subject  to  the  above  understanding,  being  made  at  a  time 
when  he  was  sui  juris.  It  was  certainly,  as  I  have  said,  liable  to 
be  defeated,  but  so  may  many  other  contracts,  which  nevertheless 
would  be  sufficient  to  confer  a  settlement.  To  instance  in  one 
particular;  namely,  the  case  that  has  already  been  put  in 
argument.  Suppose  the  master  of  a  servant,  having  occasion  to 
go  abroad,  was  to  say  to  his  servant,  whom  he  left  at  home,  ''  I 
**  may  be  absent  only  six  months,  or  possibly  I  may  be  absent  five 
«  years ;  in  the  meanwhile  take  you  care,  in  the  bargains  which 
«  YOU  shall  make,  that  you  keep  yourselves  at  liberty  to  come 
"  back  to  me  on  my  return."  Suppose  under  these  circumstances 
the  servant  does  enter  into  a  contract  witli  another  master  to  serve 
him  for  a  year,  provided  his  former  master  should  not  in  the 
mean  time  return,  I  apprehend  that  that  would  be  a  good  and 
valid  contract  of  hiring  for  a  year,  such  as  would  confer  a  settle- 
(a)jHU,pl.264,  ment.  The  case  of  Rex  v.  Norton  (a)  seems  to  me  perfectly  distin- 
guishable ;  because,  there  the  servant  in  the  very  act  of  making 
the  contract  wa^  doing  that  which  was  unlawful.  He  was  a 
deserter,  and  besides  that,  he  never  apprised  his  master  of  his. 
situation,  who  was  deceived  by  the  concealment,  and  did  not 
acquire  that  control  over  his  services  which  he,  the  master,  had 
a  right  to  expect.  Every  moment  of  his  continuance  in  the 
service  was  an  illegal  act.  So,  in  the  case  of  an  apprentice,  if  he 
contracts  to  enter  into  the  service  of  another  he  does  so  cither 
with  or  without  the  consent  of  his  master ;  if  with  the  consent  of 
his  master,  it  is  a  service  to  the  second  master  under  the  in- 
denture; and  he  gains  a  settlement  by  such  service,  it  being 
referable  to  the  mdenture.  If  he  hires  himself  to  a  second 
roaster  without  the  consent  of  his  first  master,  it  is  an  illegal  act  on 
his  part,  and  he  is  not  in  the  terms  of  the  statute  lawfully 
hired.  The  cases  of  the  militia-men  are  certainly  not  such  as  I 
should  choose  altogether  to  rest  my  opinion  upon ;  in  the  first  of 
them  the  pauper  was  only  probably  liable  to  be  taken  out  of  the 
service  for  one  month ;  however,  he  was  possibly  liable  to  have 
been  taken  out  for  the  whole  year,  if  the  crown  had  thought  fit 
to  require  his  services.  The  bargain  was  this :  I  will  serve  for  a 
year ;  but  may  have  occasion  to  attend  my  duty  as  a  militia-roan 
for  about  a  month  ;  but  if  I  am  taken  out  of  your  service,  I  will 
pay  another  to  serve  in  my  place,  or  make  allowance  in  my  wages 
for  the  time  of  absence.  Now,  if  that  which  to  day  is  contended 
to  be  an  objection,  is  valid,  it  would  have  been  open  in  that  case 
to  have  objected,  that  the  party  was  not  in  a  condition  to  make 
any  contract  at  all  to  serve  for  any  portion  of  time  ;  because  he 
was  liable  to  be  called  upon  in  another  service  during  the  whole 
tinae ;  but  yet  that  hiring  was  held  sufficient.  As  to  the  doctrine, 
that  settlements  ought  to  be  favoured,  it  is  not  a  doctrine  on  which 
I  rely;  because  I  conceive  it  to  be  in  the  eye  of  the  law  a  matter 
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perfecdj  lodifTerent  where  the  party  is  settled.     The  next  case  of 

Jiex  r.  fVinehcombe  (b)  is  open  to  the  objection,  that  there  was  a  (a)  PoK>pl.si5. 

service  but  for  eleven  months.     However*  without  the  aid  of  these 

(Uisesy  it  seems  to  me  that  here  the  party  was  sui  juris  to  enter 

into  the  contract ;  that  this  was  a  contract  which  was  only  defea< 

sible,  and  would  confer  a  right  of  action  to  the  master,  if  the 

servant  absented  himself  on  any  other  grounds  except  that  of  his 

being  called  upon  by  the  act  of  government.     For  these  reasons^ 

and  as  I  do  not  find  any  thing  in  the  statute  but  the  word  lawfult 

to  limit  the  nature  of  the  hiring,  and,  inasmuch  as  there  has  been 

a  defeasible  hiring  for  a  year,  which  has  not  been  defeated,  au9i 

the  party  who  was  hired  committed  nd  fraud,  but  communicated 

the  circumstances  to  the  person  who  hired  him,  it  strikes  me  that 

this  was  a  sufficient  hiring  to  confer  a  settlement.  —  Order  con- 

firmed. 

2G6.  Bex  v.  Chillesford,  Rex  v.  Windtm,  E.  T.  6GA.  ^B.SfC.Qi  An  infant  pnu- 

—  In  the  first  of  these  cases  upon  an  appeal  aeainst  an  order  of  P^  ™*7  ^"  * 

two  justices  for  the  removal  of  John  Btj/Cy  Sarah  his  wife,  and  four  jjjrij,*"^^. 

children,  from  B,  to  C,  the  Court  of  Quarter  Sessions  confirmed  ^i^"^^  hUT' 

the  order,  subject,  &c.      fF.  JS.,  the  pauper's  father,  being  a  father. 

married  roan,  and  settled  in  C,  let  himself  to  Mr.  T.  of  B,  better 

than  14  years  ago  as  a  shepherd.     He  was  to  have  for  the  first  year 

40r.  for  wages,  10  coombs  of  wheat  and  two  of  barley,  produced 

on  the  farm,  the  going  of  30  breeding  ewes  worth  10/.  a  year,  and 

a  cottage  in  B,  rent  free,  worth  S/.  3;.  a  year.     IV.  B.  continued 

with  Mr.  T.  for  14  years  upon  the  same  terms.     The  ewes  were 

fP.  B.'b  and  fed  with  Mr.  T,*9  sheep,  and  went  in  the  morning  in 

the  sheep-walk,  and  in  the  afternoon  on  the  layers,  and  in  the 

winter  on  the    turnips,    which  were  not  drawn,    but  a  certain 

portion  of  the  turnip  field  was  hurdled  off  and  the  sheep  were 

then  fed  upon  the  turnips ;  but  during  winter,  when  from  frost  or 

snow  it  was  necessary,  they  were  fed  with  hay,  though  for  several 

seasons  the  weather  being  open  there  was  no  occasion  to  feed 

them  with  hay.     If  JV,  ^.  had  not  had  the  cottage  he  would  have 

had  more  wages,  and  it  was  convenient  for  him  as  a  shepherd,  as 

it  was  on  the  spot.     W.  B,  hired  every  year  one  or  two  pages, 

over  whom  Mr.  T>  had  no  control;  and  about  nine  years  aso  when 

one «/.,  one  of  the  pages,  was  to  leave,  W.  J3.,  about  a  week  before 

Old  Midsummer^  agreed  with  his  son,  the  pauper,  who  was  at  that 

time  19  years  of  age  and  uncmancipated,  to  serve  him  for  a  year 

from  Old  Michaelmas  to  Old  Michcaelmasy  in  J.'b  place,  at  the 

same  wages,  8/.  a  year,  which  time  tlie  pauper  served  and  slept  in 

£.,  being  then  unmarried,  in  his  father's  house.  —  In  Rex  v.  JVin' 

sloWf  upon  an  appeal  against  an  order  of  two  justices  for  the 

removal  of  E.  L.,  the  wife  of  2\  L.,  and  their  two  children,  from 

IT.,  Bucks,  to  JS.,  Hants,  the  Court  of  Quarter  Sessions  quashed 

the  order,  subject  to  the  opinion  of  this  Court  on  the  following 

case  :  T.  L,,  the  husband  of  the  pauper,  when  about  14  years  old, 

being  then  uncmancipated,  was  hired  by  his  father,  who  was  a 

sawyer  residing  at  J?.,  but  not  having  a  settlement  there,  to  assist 

him  in  his  work  as  a  sawyer.     A  contract  was,  in  point  of  fact, 

made  between  them,  whereby  the  son  agreed  to  serve  the  father 

for  a  year  at  the  wages  of  2/.  lOf.,  his  board  and  lodging  being 

also  provided  by  the  father ;  he  served  this  year  with  his  father  in 

Bwf  MDd  received  hii  wages,  and  at  the  expiration  of  this  contraci 
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served  his  father  for  two  successive  years,  under  new  contracts, 
at  increased  wages.  The  question  for  the  opinion  of  this  Court 
was,  Whether,  under  this  hiring  and  service  in  B.,  a  settlement 
was  gained  by,  T,  L.?  —  Abbott  C.  J.  I  am  of  opinion,  that  in 
each  of  these  cases  the  pauper  gained  a  settlement  by  hiring  and 
Service.  It  has  been  conceded 'that  if  the  pauper  had  been  pre- 
viously emancipated  he  might  have  gained  a  settlement  afterwards* 
by  hiring  and  service  with  his  father.  But  emancipation  does  not 
confer  any  capacity  to  contract,  and  the  objection  is  that  the  son 
had  not  the  power  to  contract  with  his  father,  althouf^h  he  might 
with  a  stranger.  The  contract  of  an  infant  made  for  his  own 
benefiti  according  to  general  principles  of  law,  is  not  void,  but 
voidable  only  at  the  election  of  the  infant.  This  differs  from  the 
case  of  the  soldier  which  has  been  adverted  to  in  argument;  he 
is  under  the  dominion  of  another,  and  owes  all  his  services  to 
the  crown  at  ail  times,  and  a  contract  of  hiring  made  by  him  is 
inconsistent  with  the  duties  he  owes  to  the  crown,  and  therefore 
void ;  but  in  this  case  the  contract  is  not  void  but  voidable  only ; 
and  if  an  infant,  therefore,  may  with  the  permission  of  his  father 
enter  into  a  contract  with  a  third  person,  why  may  he  not  with 
his  own  father?  And  here  the  father,  by  taking  him  as  his  servant, 
gives  his  consent  to  the  contract.  There  being  no  general  rule 
of  law  declaring  such  a  contract  void,  is  there  any  thing  in  the 
settlement  law  to  show 'that  a  settlement  cannot  be  gained  under 
such  a  contract  ?  It  is  said,  if  a  settlement  may  be  so  gained,  it 
may  enable  a  father  to  give  to  a  son  a  settlement  in  a  parish  where 
he  could  not  derive  one  from  him.  But  there  are  other  cases  of 
the  same  description.  It  has  been  said,  also,  that  our  holding  that 
a  settlement  can  be  so  gained,  may  cause  great  confusion  in 
Sessions  law,  and  occasion  much  litigation  and  difficult  questions 
at  the  Sessions.  I  cannot  say  that  such  may  not  be  the  case. 
Whenever  such  a  case  arises  it  will  be  the  duty  of  the  Sessions  to 
look  narrowly  at  the  facts,  and  to  consider  whether  there  really 
was  any  contract  of  hiring  and  service ;  and  one  mode  of  ascer- 
taining that,  will  be  to  consider  whether  the  father  had  any  occu- 
pation for  a  hired  servant,  and  if  he  had  no  employment  for  the 
son  as  a  servant,  the  Sessions  may  fairly  conclude  that  there  was 
no  contract  of  hiring  and  service.  In  both  the  cases  before  the 
Court  there  is  every  reason  to  suppose  that  there  was  a  bona  Jide 
hiring  and  service ;  for  in  one  of  them  the  pauper's  father  hired 
his  son  upon  another  servant's  leaving  him.  In  the  other  the 
father  was  a  sawyer,  and  two  persons  are  always  required  in  that 
trade,  and  there  were  several  successive  contracts  entered  into 
between  them  at  increased  wages.  It  seems  to  me  that  there  is 
fair  ground  to  suppose  that  in  these  cases  the  paupers  were  really 
nnd  bona  jide  hired  as  servants,  and,  therefore,  that  a  settlement 
was  gained.  —  Bayley  J.  This  is  the  first  time  that  this  question 
has  arisen ;  but  it  seems  to  me  that  the  son  was  competent  to 
contract  with  his  father,  and  that  all  the  legal  consequences  re- 
sulting from  such  a  contract  follow  from  the  existence  of  the 
contract.  It  is  clear  that  an  infant  may  bind  himself  to  a  stranger. 
In  that  case  the  father  may  be  supposed  to  concur,  but  it  may  be 
done  without  his  concurrence.  An  infant  may  make  a  contract  for 
his  own  benefit ;  he  may  therefore  make  a  contract  for  hiring  and 
service;  for  that  will  be  beneficial  to  him.    It  will  give  him  a  right 
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to  sue  for  wages.     If  he  does  not  perform  his  contract,  although 
no  action  may  lie  against  him,  he  will  be  liable  to  the  statutable 
re^uiations  applicable  to  masters  and  servants.     Then  the  question 
arises.  Whether  the  relation  of  parent  and  child  destroys  the  ca- 
pacity to  contract?   It  is  clear  that  it  does  not  do  so  in  the  case  of 
emancipated  children,  or  of  natural  children,  or  of  step-children. 
Rex  V.  Si.  Peter  St  Dorset,  (a)     And  yet  if  a  step-child  is  capable   (a)PoM,phfDl 
of  contracting  with  his  step-father,  the  same  mischief  results  as  if 
his  own  father  consented  :  the  same  observation  applies  to  eman* 
cipated  children.     If  there  be  only  a  pretended  service  the  Court 
of  Quarter  Sessions  ought  to  conclude  that  there  was  no  contract 
of  hiring,  and  to  decide  against  a  settlement;  but  if  there  be  a 
bona  fide  contract,  it  produces  new  rights  and  new  relations.     It 
gives  the  father  a  new  right  of  control,  and  the  child  a  right  to 
wages,  which  is  beneficial  to  him  ;  and  it  also  gives  to  him  a 
settlement  in  that  parish  where  he  serves  under  the  contract.  ^ 
LriTTLEOALE  J.     There  is  by  law  a  species  of  service  due  from 
a  son  or  daughter  to  the  parent,  which,  as  to  the  latter,  is  the 
foundation  of  the  action  of  seduction,  and  there  it  is  not  necessary 
to  prove  actual  service  ;  and  if  there  be  any  species  of  service  due 
by  law  from  the  child  to  the  parent,  wh}'  may  not  the  obligation 
of  serving  the  parent  be  extended,  by  allowing  him  to  hire  the 
child  at  certain  wages  for  a  specific  time  ?   It  is  admitted  that  an 
infant  may  hire  him>ielf  to  a  third  person,  bur  it  is  said,  that  being 
already  under  the  control  of  the  parent,  and  owing  some  services 
to  the  parent,  the  child  cannot  make  a  contract  with   him ;  but 
there  is  no  reason  why  a  child  may  not  contract  to  render  to  a 
parent  other  services  than  those  which  are  due  in  consequence  of 
the  relation  of  parent  and  child.     That  maybe  beneficial  to  the 
infant^  and  will,  at  the  same  time,  also  subject  him  to  the  statutable 
regulations  applicable  to  master  and  servant.     And  if  in  point  of 
law  a  child  may  hire  himself,  then  the  statute  gives  him  a  settle- 
ment resulting  from  the  hiring  and  service.     There  may  be  some 
certain  inconveniences  resulting  from  our  decision,  but  neither 
the  common  law  nor  the  statute  law  say  that  such  a  contract  shall 
not  be  binding.     I  therefore  think  that  in  both  these  cases  a  settle- 
ment was  gained.     My  brother  Holroyd,  who  has  left  the  Court, 
desires  me  to  say  that  he  concurs  in  this  opinion.  —  Order  of 
Sessions  quashed. 

III.  Of  the  Contract  of  Hiring. 

267.  Rexy.  Hamlet  of  Walton,  E.  T.    9  W.S.  Carth.^00.^  A  boy  put  out 

Two  justices  removed  a  boy  of  the  name  of  J.  from  C.  to  the  ^^^  ^ 

hamJetof  fF.,  which  lies  within  the  parish  of  C,  and  maintains  its  y^.^^^  toleJrnto 

own  poor.     The  Sessions,  upon  appeal,  conHrmed  the  order,  and  shave,  doei  noc, 

stated,  that  J.  had  been  a  foot-boy  to  Sir  P.  J,,  in  the  hamlet  of  by  serving  a 

W.,  for  three  years,  or  more,  and  had  thereby  igained  a  settlement  7^^*  g*h»  • 

there  ;  that  then  Sir  P.  put  him, out  to  one  T.,  a  barber,  who  ^'^*"?^*'  ^ 

lived  in  C,  but  out  of  the  hamlet  of  fV.,  for  one  year,  to  learn  to  mun  bc'red- 

shave;  that  the  barber  was  to  have  the  benefit  of  the  boy's  work;  procal.    S.C. 

that  Sir  P.  gave  the  master  some  money  to  teach  the  boy  to  shave ;  Fort.  314. 

that  the  boy  accordingly  lived  with  the  barber  in  the  said  parish  Comb,  445. 

for  one  year  ;  but  that  no  notice  of  his  coming  was  given  by  him  p^^^VJ?** 

to  the  parish,  nor  any  warning  from  them  to  him.    The  question  ^  ^' ' 
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9  Sdk.  479. 
Skin.  671. 
Odd.  868. 


A  hiring  made 
in  Bnextrtqxiro' 
chial  place  is 
sufficient. 

8.  C^poMi, 

pi.  391. 


A  hiring  cannot 
be  intended 
where  no  coip- 
tract  appears. 

S.  C  SSess. 
Cas.180. 


(c)  See  5  Elix. 


c.4. 


(d)^iiltf,pl.S67. 


A.|prl  who 
rcsidea  with  a 
relation  in  one 
pufsh,  but 
works  with  a 
blotfaworker  in 
an<Aher,  in  the 
business  of 
burling  cloths 
by  A  weekly 
hiring,  is  not  a 
hutdtervani, 


#a8»  Whether  this  gave  a  settlement  to  the  hoy  in  the  parish  of  C 
te  an  hired  servant,  within  the  intent  of  the  statute  of  3  &  4 
W.  &M.  c.ll.? — The  Court:  This  is  not  such  a  Amn^orsocha 
service  as  is  within  the  intent  of  the  statute ;  because  here  was  do 
reciprocal  contract  between  the  boi/  and  the  barber^  and  he  had  no 
remedy  to  compel  him  to  serve:  for  every  hiring  within  that 
Statute  must  be  reciprocal ;  but  here  the  boy  was  in  nature  of 
a  schoiary  and  not  of  a  servant.  —  The  order  of  Sessions  was  there- 
fore affirmed,  (a) 

268.  Rex  v.  St.  Peter's,  Oxford,  T.T.  8  G.  1.  Fol.  193.— 
The  pauper,  M.  M,  was  hired  at  C,  an  extraparochial  place,  on  the 
16th  May  1717,  to  Mrs.  C,  the  mother-in-law  of  Dr.  C,  the 
canon  of  Christchurch  College.  It  was  objected,  that  as  this  cori" 
tract  was  made  in  an  extraparochial  place,  it  was  not  a  contract  of 
hiring  within  the  words  of  the  statute  3  W.&M.  c.W.  f.6.  which 
says,  that  if  any  unmarried  person,  not  having  child  or  children, 
shall  be  hired  into  any  parish  or  totvnship  for  one  year,  a  service 
under  such  a  contract  shall  gain  a  settlement.  But  the  whole 
Court  held  that  the  words  "  parish"  and  ♦*  township"  were  only 
put  for  example. 

269.  Gregory  Stoke  N.  Pitminster{b),  M.T.  13G.  1.  MSS.— 
The  pauper,  who  was  a  young  girl,  was  sent  to  by  a  relation,  who 
told  her,  that  if  she  would  live  with  her  she  should  have  her  meat, 
drink,  washing,  and  lodging.  The  girl  accepted  the  terms,  and 
lived  with  her  four  years  as  a  servant.  It  was  insisted,  that  the 
girl  gained  a  settlement  within  the  statute  of  labourers  24  E.  3. 
c.  ] . ;  for  that  this  general  retainer  made  a  good  hiring  within  that 
statute,  though  not  within  the  statute  of  3  W.  &  M.  c.W.  s.6.; 
that  the  living  /bur  ^ecrr^  amounted  to  a  good  retainer  for  a  year  j 
that  the*'6tatute  of  24£.3.  c.  1.  extends  to  all  servants  and  ap- 
prentices (c);  and  that  the  actual  entry  into  the  service,  after  being 
sent  to,  and  terms  offered,  is  such' an  assent  in  the  servant  as 
amounts  to  a  contract.  —  But  the  Court  held,  that  there  must 
be  an  actual  contract,  where  the  servant  is  under  no  obligation  to 
Stay,  and  the  contract  must  be  mutual  to  bind  the  parties :  this  is 
no  agreement,  but  an  encouragement  to  the  poor  girl,  that  if  she 
would  live  with  the  relation  she  would  maintain  her.  —  FoR- 
TEscuE  J.  cited  the  case  of  Rex  v.  Walton  (d),  where  Sir  P.  J.'s 
servant  was  put  to  a  barber  to  learn  the  art  of  shaving,  and  af^er 
a  year's  stay  it  was  held,  that  as  there  was  no  contract  h«  did  not 
thereby  gain  a  settlement,  (e) 

270.  Rex  V.  Wrington,  M.  T.  22  G.  2.  Burr,  S.  C.  280.  —  The 
pauper,  when  about  13  years  of  age,  went  into  Chew  Magna,  to 
the  house  of  her  aunt  S.;  and  soon  afterwards  went  into  the  parish 
of  IVinford,  and  worked  with  one  N.  JV.,  clothworker,  in  the  busi- 
ness of  burling  cloths,  by  a  weekly  hiring  or  agreement,  at  the 
weekly  wages  of  1*,  6«/.  in  the  winter,  and  2*.  in  the  summer.  On 
the  Saturday  in  each  week,  W.,  when  he  paid  the  pauper  her 
wages  for  that  week,  said  to  her,  *<  that  she  should  come  the  week 
**  following;"  which  the  pauper  accordingly  did,  and  renewed  the 
contract  for  the  week  ensuing  in  the  same  method:  the  pauper 


(a)  The  report  of  this  case  by  Skinner 
is  totally  the  reverse  of  what  it  ought 
to  be.  Note  by  Mr.  Bott.  See  aUo 
Cftid  363.  MtU. 


(6)  See  Hex  v.  Dunton,  ;m«,  pi.  281. 
{e)  See  Rex  v.  Worfield,  po9l,  pi.  303. 


Sacv.'^)]  'ot  rHb  contract  or  hirino.  fggft 

coiiCintifedto  work  with  W,  in  Winford^  in  the  manner  mbovesaid,  for  altbougfa  abe 

the  ^pnee  6f  one  year  and  a  half;  bat  during  all  that  time  con-  continues  to 

ttantlj  returned  in  the  evening,  and  lodged  at  her  aunt's  in  C.  Af.,  ^^^  TJ**  "^^ 

«BdaJso  resided  with  her  aunt  there  on  Sundays  during  the  said  ^^Jy^M^^" 

time.     On  the  last  Saturday  of  the  service,  the  pauper  covenanted 

to  serve  W.  for  a  year,  for  the  wages  of  1/.  IO5.,  and  inunediately 

entered  into  the  service,  and  continued  therein  with  fF.,  in  the 

parish  of  fVinfbrd^  for  1 1  months  next  following ;  and  then,  upon 

%ome  difference  between  them,  they  parted;  and  she  was  paid 

<he  fall  proportion  of  her  wages  for  the  Jl  months. — Lee  C.J. 

and  Wright  J«,  said,  their  only  doubt  was,  Whether,  on  these 

•first  hirincB,  the  girl  was  to  be  considered  as  a  hired  servant y  or 

whether  she  was  to  be  considered  as  a  weekly  labourer^  precedent  to 

the  hiring  her  for  a  year? — But  Dennison  J.  said,  he  had  no 

^eat  difficulty;  for  bethought  the  Court  should  not  go  an  inch 

rather  than  they  did  in  the  case  of  Aynhoe.  (a)     This  is  a  little  girl   (a)  Vide  post, 

hired  to  burl  cloth:   probably  20  such  children  were. so  hired.  pL  368. 

The  hiring  was  for  a  week :  she  lay  at  home,  and  was  at  home  on 

Sundays*     This  was  certainly  as  a  day-labourer  ;  not  as  a  servant 

in  the  family,  and  part  of  the  family.     The  act  of  parliament 

"plainly  means  a  hired  servant,  who  is  part  of  the  family  wherever 

he  lies.     I  know  this  clothworking  business ;  and  am,  therefore, 

afraid  of  the  consequences  of  extending  these  settlements  too  far. 

These  clothworkers  hire,  perhaps,  a  hundred  children,  in  different 

parts  of  the  work  ;  and  it  would  be  very  inconvenienr  if  the  hiring 

any  of  them  for  a  year,  after  some  time  of  service  under  a  weekly 

hiring,  and  their  subsequent  service  of,  perhaps,  only  a  single 

week  under  that  yearly  hiring,  should  gain  them  a  settlement.  — 

FosTSR  J.  thought  the  cases  had  been  carried  full  far  enough 

akeady  ;  and  had  no  doubt  but  the  first  hiring  ought  to  be  ejusdem 

feneris  with  the  last.     Now  a  hired  servant  is  always  under  the 

government,  discipline,  and  control  of  the  master,  even  on  S?/it- 

days.     But  this  child  was  not  at  all  in  this  master's  service  either 

on  nights  or  on  Sundays, — The  other  Judges  concurred. 

271.  Rexv.  WeyhiU,  H.  T.  SSG.2.  Burr.S.C.  4.91.  — J?.  Pyke,   Ahirmgfirm 

of  W.  3f.,  took  the  pauper  into  his  family,  from  charity,  and  gave  ymr  cannot  be 

faiRi  his  meat,  drink,  lodging,  and  clothes,  while  he  continued  with  inferred  from  a 

htm ,  which  was  about  two  years,  in  JV.  Af.,  and  four  years  in  fV,  J^f  "  V^J"^  - 

{to  which  parish  Mr.  P.  and  his  family  removed).     Neither  at  or  ^^^     suppHed 

before  the  time  of  P.*s  taking  the  pauper  into  his  family,  nor  at  wiUi  board  and 

any  time  after,  was  there  any  contract  between  the  parties  in  re-  lodging,  «ad 

Utioli  to  the  pauper's  service  of  Mr.  P.,  or  his  continuance  with  ™*^**J' "ISL^f 

him,  or  to  any  wages  or  other  gratuity  to  be  paid  him.     During  «"*"«»»  !"*^ 
.,     '  ,    "^      ^P  •  i_  xJr      n    L  1         1  •  •        aome contract 

the  pauper  s  contmuance  with  Mr.  P.,  he  was  employed  m  runnmg  npp^„, 

^f  errands,  &nd  doing  whatsoever  Mr.  P.  or  his  servants  thought  fit  ' 

to  bid  him :  no  wages  were  ever  paid  or  given  him. — The  Court  wincaunion 

Were  clear  that  this  was  no  hiring  at  all,  no  contract ;  but  that  he  p^^  pi.  ssa.' 

Was  taken  out  of  charity,  a  child  eight  years  old,  to  run  on  errands,  and  Rcz  o. 

kad  do  whatever  he  was  bid  ;  and  left  Mr.  P.  when  he  came  to  be  Berwick  St. 

T4,  and  capable  of  doing   more   service.     And  it    is   expressly  '^L^'aQO**' 

Mated.  **  that  there  was  no  contract,  (a)*'     Indeed,  where  there  is  ^ 
a  hiring  stated,  the  Court  will  presume  it  to  have  been  a  regular 

(a)  Vide  Burr.  S.  C.  No.  160.    Rex     year,  though  the  contract  was  not  quite 
)».  lafaabitanto  of  Berwick   St.  John,     ezpUcit. 
>te|  fL^M>.  hoUksD  10  kea^wring  for  a  # 
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one  unless  the  contrary  appears :  and  that  was  the  case  of  tVift' 

(a)  Seepoitt  cauntoti.{a)  A  general  hiring  was  there  stated  ;  but  here  there 
pi.  *289.  was  no  hiring  at  all. 

A  negro  dave  272.  R^x  V.  Thames  DUton,  E.  T.  25  G.  S.  Editoe**  MSS. — 

^ghtinto  T^o  justices  removed  the  pauper,  C.  //.,  from  T.  D.  to  C.  The 
the ^rerdoa  Sessions,  on  appeal,  quashed  the  order,  and  stated  the  following 
DOC  gain  a  case:    The  pauper,  C  //.,  was  bought  in  America  by  Captain  //., 

aettleroem by  fis  a  NEGRO  SLAVE,  and  by  him  brought  to  England  in  the 
■enricewiihhim  year  1781-  In  the  month  of  November  178],  Capt.  //.  went 
here ;  for  Uiere  to  \\yQ  ;„  the  parish  of  T.  /).,  and  took  the  jpauper  with 
fonwdbp!^?^  him ;  and  she  continued  to  live  with  him  there  in  the  capa- 
Mibsiuj^^^  city  of  his  servant  till  June  7,  1783,  on  which  day  Capt.  //. 
between  tbcm.  died.  Soon  after  the  death  of  her  master  she  was  baptized 
S.C.Cald^5ia,    ^^   r.  D.   by  the  name  of  Charlotte  Hotoe^  and  she   continued 

after  his  death  to  live  with  Mrs.  //.,  his  widow  and  executrix, 
who  afterwards  removed  to  C. ;  at  which  place  the  pauper  con- 
tinued to  live  with  her  as  before  for  five  or  six  months,  when 
she  left  Mrs.  //.  ;  during  the  whole  of  this  time  she  was  childless 
and  unmarried.  She  was  removed  to  C,  as  having  served  the 
last  40  days  in  that  parish  :  the  removal  was  from  T.  D.  to  C  — 
Mr.  Palmer  showed  cause:  It  is  sufficient  to  support  the  order 
of  Sessions  to  observe,  that  no  hinng  is  stated.  There  is  no  case 
where  the  Court  has  implied  a  hiring ;  they  have  only  implied  a 
hiring  for  a  year,  where  a  hiring  appeared,  but  was  indefinite  as  to 
time.  But  it  is  manifest  from  the  circumstances  of  this  case  that 
there  never  was  any  contract  at  all.  —  The  Court  desiring  to 
hear  the  other  side,  Mr.  Lee  argued,  that  by  fair  construction 
of  the  statutes  relating  to  settlement  by  service  this  case  came 
within  them.  The  principle  of  those  acts  was,  that  minute  periods 
of  service  should  not  give  a  settlement,  and  bring  a  burthen  on 
a  parish.  It  must  be  where  the  party  was  under  an  obligation 
to  serve  for  a  length  of  time  not  less  than  a  year.  Slavery  is 
^)  De  Jure  defined  by  Grotius  (a)  to  be  an  obligation  to  serve  as  long  as  the 
hft!*^  f *^  master  finds  maintenance.  This  doctrine  o^  the  law  of  nations 
'  ^  *'^^*  was  not  contradicted  by  any  authority  in  the  law  of  England; 
such  a  perpetual  contract  to  serve  might  exist  in  this  country, 
and  slavery  was  recognized  by  several  statutes  concerning  the 
negro-trade.  To  show  that  the  master^s  right  to  the  perpetual 
service  of  his  negro  continued  in  this  country,  they  cited  1  Blackm 
Com,  127  and  4*25 ;  and  to  prove  the  analogy  between  negroes 

(b)  C«rth.  896.  and  servants  they  relied  on  Chamberlain  v.  Harvey  (A),  where 
lL(^Ba3r.l46.  it  was  held,  that  trover  would  not  lie  for  a  negro,  and  that  the 
5Mod.l86.        master  could  maintain  no  action  for  taking  him  away,  except  an 

action  «ro  quod  servitium  amisit.  They  said,  the  Court  could  not 
hold  this  to  be  no  settlement  without  determining  that  a  negro 
brought  into  this  country  was  at  liberty  to  leave  his  master  at  any 
time,  which  had  never  yet  been  determined ;  for  the  case  of 
Somerset  did  not  go  so  far.  —  Lord  Mansfield.  The  case  of 
Somerset^  the  negro  slave, '  goes  no  farther  than  to  determine  that 
the  master  of  such  a  servant  shall  not  have  it  in  his  power  to  take 
him  out  of  the  kingdom  against  his  will ;  for  the  moment  a  man 
lands  in  this  country  he  becomes  a  subject  of  it,  and  every  subject 
of  this  country  is  entitled  to  the  freedom  of  personal  liberty.  The 
Court  in  their  determination  on  that  case  reasoned  by  analogy  to 
the  law  of  villenage^  and  I  have  tried  many  actions  brought  bj 
negro  slaves  agabst  their  masters  for  wages ;  but  I  never  thought 
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myself  josiified  by  law  in  permitting  them  to  recover. — Thk 
C0US8ML  FOA  TiHB  Rule  answered,  tnat  certainly  no  wages  were 
due,  because  there  was  no  contract  for  them,  but  a  settlement 
might  be  ^ned  by  service  without  wages;   that  although  the 
term  used  in  the  statute  was  **  hiring,**  and  the  contract  in  this 
case  was  a  purchase^  the  meaning  was  in  substance  the  same; 
where  there  was  some  reversion  left  in  the  owner,  it  was  a  hiring  ; 
where  there  was  not»  it  was  a  purchase.     The  consideration  paid 
to  the  seller  included  the  wages  for  the  whole  life  of  the  slave ; 
the  contract  was  made. with  the  seller,  and  not  with  the  negro; 
but  there  were  several  ca9e8  where  one  person  may  contract  that 
another  shall  serve,  a«  parish-officers,  and  the  father  of  a  minor. 
If  negroes  were  to  be  considered  as  villeins,  there  was  no  reason 
to  suppose  them  not  objects  of  the  poor  laws ;  for  although  vi/- 
leinagt  regardant  be  taken  away  by  stat.  12  Car,  2.  c.  24.,  villeinage 
in  grass  remained  as  before.     If  this  pauper  had  gained  no  set- 
tlement, it  would  follow  that  all  negroes  could  be  maintained  only 
as  casual  poor,  and  in   that  character  they  certainly  would  not 
be  so  well  taken  care  of. — Lord  Mansfield.    This  case  does 
not  admit  of  an  argument.     The  Poor  Law  is  a  system  of  many 
acts  of  parliament.    It  began  in  the  time  of  Queen  Elizabeth, 
perhaps  before  villeinage  was  out  of  use :  villeinage  in  gross  may 
not,  perhaps,  be  now  abolished ;  but  none  of  those  statutes  apply 
at  all  to  vtlleinage  :  the  legislature  never  thought  of  it.     To  give 
this  pauper  a  settlement,  she  must  come  within  the  description  of 
a  positive  law.     Her  being  black  or  a  slave  is  no  objection,  but 
the  statute  requires  a  hiring :  there  is  none  here,  and  therefore 
the  case  is  not  within  the  statute.  —  The  order  of  Sessions  was 
confinned. 

273.  Rex  v.  Si.  Mary,  Guildford,  E.  T.    25  G.3.    Editor**  Aboylmng 
MSS, —  T.F.  having  a  derivative  settlement  in  St.  M.  went,  at  M^end  years 
the  age  of  eleven  or  twelve,  to  live  with  his  uncle,  who  was  a  ^'J  hi«  uncle, 
taUor,  in  the  parish  of  S.  M.,  and  worked  for  him,  and  learned  JSJ^taSTfof  to 
his  business.     At  the  expiration  of  two  years,  his  uncle  proposed  board,  lodging, 
that  he  should  become  his  apprentice,  but  they  had  some  differ-  and  clothes,  but 
ence  about  it,  and  the  pauper  refused  to  be  bound.     However  without  any 

he  contiDued  to  live  with  him,  working  in  and  learning  his  busi-  c(miract,doeB 
ness  till  about  the  age  of  17,  and  was  provided  with  board,  lodg-  J^'if^*^* 
jog,  and  necessaries.  —  The  Sessions  thinking  this  a  settlement 
ia  S*M.,  quashed  the  order  of  two  justices  removing  the  pauper     *   ' 
aad  his  wire  from  St,  M.  G.  to  St,  M,  —  This  case  came  on  imme- 
diately after   Rex  v.    Thames  Ditton  {a),  and  Mr.  Sylvester,   (a)^n/tf,pl.272. 
who  was  to  have  shown  cause,  said,  as  the  Court  had  declared  in 
that  case  that  a  hiring  was  necessary,  it  was  impossible  for  him  to 
support  this  order  of  Sessions.-:— 1  he  Court  said  that  a  hiring 
was  certainly  necessary,  and  that  this  was  clearly  no  settlement 
in  S.  M.  —  Order  quashed. 

274.  Rex  v.  St.  Matthew,  Jpmich,  M.T.  S0G.3.    3  T.R.  449.  Anrnw^sfrt* 
—  About  five  years  ago,  the  waiter  belonging  to  S.  R;  who  kept  an  inn  withfhe 
an- ion  in  St.M.,  being  ill,  sent  for  the  pauper,  E.  S.,  to  assist  knowledge  of 
him  iit  the  inn,  where  he  stayed  as  helper  to  the  waiter  about  JJl^^^Jj^'^^ 
six  months,  and  then  went  away.     The  waiter  being  asain  taken  who  was  ill,  and 
ill».sent  for  the  pauper  to  help  him,  which  he  did,  and  he  con-  continued  there, 
tinoei  ia  the  inn  as  boot-catcher  for  19  months,  during  which  boarding  and 
time  he  lodged  and  boarded  there,  and  was  to  be  satisfied  by  the  >o^ng>  nine- 
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teen  monthft:  geotlemen  who  came  to  the  house.  R»  knew  of  his  beiog  there 
the  waiter  went  |||e  night  after  he  camei  but  nothing  passed  betureea  him  and.  the 
away  in  thirteen  pauper  at  the  time.  The  waiter  who  sent  for  the  pauper  cod- 
wW^thc  m^  tinued  in  the  service  of  R.  till  about  July  in  the  next  year,  wheo 
oontioued  to  he  went  away,  and  the  pauper  continued  there  till  the  Christmas 
lerre,  as  he  had  following;  when  R.  and  the  pauper  having  some  dispute*  the 
done  before^  former  told  him  to  go  awavy  upon'  which  he  asked  R»  to  give  him 
without  making  something  for  the  time  he  had  been  there.     R.  replied,  he  should 

idUi^e^murt^.  ^^^  &^^  ^*™  ^^^y  ^^^^E9  ^  ^®  ^^^  made  no  agreement  with  him ; 
Huaaerrice  *  but  on  being  pressed  again  to  consider  his  situation,  lie  not  having 
wiU  not  gain  a  any  thing  to  help  himself,  R.  gave  him  21.  2s.,  and  sent  him  away, 
settlement,  for  and  the  pauper  then  left  the  house.  The  pauper  considered 
******  ''^•!5J?  himself  not  as  a  servant  to  /?.,  but  as  assistant  to  the  waiter,  and 
^Jjj*^jj^^  thought  himself  at  liberty  to  go  away  when  he  pleased:  he  saw 
eitber<N^eaior  A.  sometimes,  who,  if  a  guest  wanted  his  boots,  told  the  pauper 
implied,  and  he  to  get  them,  and  at  other  times  sent  him  on  errands.  — Lord 
wasonlysenrant  Kenyon  C.  J.  There  never  was  a  case  like  the  present  in 
to  the  master  which  a  hiring  was  presumed  by  retrospect.  In  the  case,  in- 
2^^!^*"  deed,  of  Rex  v.  New  Windsor  (a\  a  conditional  hiring  with  a 
(  "SPotL  L859  P^'OP^'*  service  was  held  sufficient  to  gain  a  settlement:  out  there 
^a;2ic»f,p        .  ^gj^  ^^  ^^  express  hiring  by  the  master  when  the  pauper  first 

entered  into  the  service.  To  some  of  the  positions  which  have 
been  laid  down  at  the  bar,  I  ])erfectly  accede;  as,  that 
there  is  no  necessity  for  a  hiring  by  tlie  master  himself;  that,  if 
there  be  a  hiring,  it  shall  be  presumed  to  be  a  hiring  for  a  year, 
unless  something  appear  to  show  that  the  contrary  was  intended ; 
and  that  wages  are  not  necessary  to  confer  a  settlement  on  the 
servant.     But  the  foundation  of  the  argument  here  is,  that  the 

gauper  was  the  servant  of  R. ;  now  that  is  expressly  negatived 
y  the  facts  of  the  case.  For  it  is  stated  that  the  waiter,  beine 
ill,  sent  for  the  pauper,  who  went  as  helper  to  the  tvaiter;  and, 
after  staying  there  six  months,  went  away :  and  that  the  waiter 
being  afterwards  taken  ill  again,  sent  for  the  pauper,  who  went  a 
second  time  to  perform  the  business  for  the  waiter.  And  here 
the  question  arises,  upon  the  determination  of  which  this  case 
must  turn.  In  what  situation  was  the  pauper  at  that  time  ?  The 
case  states,  that  he  came  there  as  helper  to  the  waiter;  and  there 
is  nothing  in  the  case  from  whence  we  can  infer  that  he  was  the 
servant  of  R.  Therefore,  down  to  the  time  when  the  waiter  went 
away,  it  is  impossible  to  say  that  there  was  any  agreement  be- 
tween R,  and  the  pauper.  It  is  true  that  we  cannot  refer  the 
last  six  months  of  the  pauper  s  service  to  any  thing  but  a  con- 
tract  with  R, ;  but  that  is  not  sufficient  to  give  a  settlement.  If^ 
indeed,  the  pauper  had-  been  before  in  R,'s  service,  and  had  then 
lived  under  a  yearly  hiring,  making  in  the  whole  a  year's  service^ 
that  would  have  gained  him  a  settlement.  But  here  was  no  con- 
tract with  R,y  either  express  or  implied,  until  the  last  six  months.. 
(h)Anie,pl2n.  The  case  of  Rex  v.  fVet^hill  (b)  is  not  unlike  this;  there,  indeed, 
the  pauper  was  taken  out  of  charity  ;  but  in  that,  as  w^l  as  in  the 
present  case,  the  pauper  was  taken  in  such  a  situation  as  excludes 
a  hiring  by  the  master.  In  cases  where  the  nature  of  the  service 
implies  a  hiring,  the  Court  will  raise  such  implication ;  but  the  nature 
of  the  serviccnere  implies  the  reverse.  Small  circumstances,  indeed, 
have  been  held  sufficient^o  raise  a  contract ;  as  where  the  master 
told  the  pauper  to  go  *'  into  Ned  HUPb  place,**  it  appearing  that 
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Ne^  HU  had  lived  there  as  a  yeaity  servant:  but  it  is  ta  be 
ofcsettedy  that  in  that  case  there  was  some  conversation  between 
the  master  and  the  servant  respecting  the  contract;  but  iiere 
there  was  none. 

276.  Resp  Y.  Stokedey,  T.T.  36G.3.  6  T.R.757.'-J.  P.,  the  Amanwho, 
panpeTy  was  bom  at  L.  W.,  in  the  parish  of  C,  but  not  in  wedlock,  l»^>ng  liTed 
and  waa  taken  by  his  mother  to  Haigkj  in  the  parish  of  5.,  in  the  ^'^^  ^^*' 
same  county,  and  was  kept  there  by  her  till  she  died ;  at  which  time  S»d  MaySriy 
he  Waa  about  six  years  old.  After  his  mother's  death  he  went  to  live  temmt  bj^ 
with  her  brother  at  Mordon,  in  the  parish  of  Sedgfieid,  as  a  other  penoo, 
rdaHoHf  and  not  under  any  hiring^  being  then  about  seven  vears  ^*>^  »*<««"•  ^ 
of  age  ;  his  sttd  uncle  farmed  about  40{.  a  year,  and  set  him  to  !!f2hL^£a^^ 
drive  hia  plough  the  first  or  second  day  after  he  went  to  M.,  and  thrtif  hewSiild 
he  continued  working  at  the  farm  for  the  space  of  about  eight  years,  come  and  Vcm 
but  received  no  wages,  or  any  other  reward  during  that  time,  except  with  him  as 
meat  and  cloches ;  and  he  and  his  said  uncle  wrought  all  the  work  befor^would 
of  the  farm  during  the  last  three  or  four  years  of  that  period.  The  ?^  ^S^fii. 
pauper  having  some  words  with  his  uncle  shortly  before  May-day ^  commbhaw- 
went  to  Damngton  hiring,  and  there  hired  himself  to  a  Mr.  J.  t.  ^ioe,  and  that  if 
of  Airey  Hchn^  to  be  a  servant  in  husbandry  for  one  year,  and  he  continued 
he  served  the  same  at   A.   H.  aforesaid  accordingly.     Shortly  with  him  for 
before  the. expiration  of  his  service  at  A.  //.,  he  received  a  F"^' ''fjlJJ*^ 
letter    from    his    uncle    requesting    his    return  to    M.;    and  f^j^^idatock' 
laying,  that  if  he  would  come  and  live  with  him  as  before,  he  (his  and  acconUngl/ 
uncle)  could  surely  make  it  as  good  or  better  for  him  than  a  com-  aervei  hit  uncle 
non  service.     During  the  year  the  pauper  served  Mr.  L.  at  A.  ^  nveFal 
H-,  his  uncle  had   no  regular  hired  servant,  but   employed  an  ye«"»  >>«»'»• 
elderly  man  as  a  labourer  to  lead  his  lime  and  manure,  thrash  hi^  ^^!^m  aeS^ 
com,  and  do  such  other  work  about  his  farm  as  he  did  not  like  to  mrat  thereby, 
do  himself;  and  which  the  pauper  used  regularly  year  after  year  for  there  waa 
SI  he  prew  in  strength  to  do  for  him.     Agreeably  to  his  uncle's  no  cowimrfj^ 
request  he  returned  to  him  at  M.  as  soon  as  he  left  his  service  ^^^  between 
St  il.  if.,  and  lived  with  him   there  about  three  years;  at  the  "*P»™^ 
expiration  of  which  he  went  with  his  uncle  to  Stokedey,  and  lived 
with  Um  diere  about  four  years  and  a  half,  during  ail  which  time 
be  performed  the  greatest  part  of  the  work  of  the  farm,  as  his 
oncie  ae  that  time  kept  no  other  servant,  and  was  himself  an 
eideriy  and  infirm  man.      When  the  pauper  returned  from  A* 
If.  to  ilf.,  he  made   no  agreement  with  his  uncle  either  for 
what  time  or  for  what  consideration  he  should  serve  him  ;  but  his 
imcle  often  promised  him  if  he  would  stay  with  him  for  his  life  he 
iroidd  leave  him  his  stock  and  crop  and  farm  as  his  own,  his 
ancle's  son  having  got  a  good  place,  and  being  well  provided  for; 
and   his  uncle  of    course  found  him  meat  and    clothes,    and 
ised  to  give  him  a  few  shillings  when  he  went  to  market,  or 
from  home,  but  nothing  more.     The  pauper  left  his  uncle  about 
tbe  Mariinrnof  time  or  a  little  after,  and  believed  himself  at 
lilse^'  to  leave  him  at  any  time ;   immediately   afterwards  he 
tBttried,  and  has  not  eained  any  settlement  since.    At  the  time 
tUfe  pianper  and  his  uncle  parted  they  had  no  reckoning  and  did 
hoi  part  friends. — ^Loro   Kenyon.    The  facts  stated  in  the 
ipedal  case  negative  any  hiring:  indeed  that  argument  applies  as 
veU*  to  the  first  as  to  the  second  service,  and  the  justices  have 
expreasly  said  that  there  was  no  hiring  during  the  first  service. 
Tnery  also  state  that  before  the  pauper  returned  to  his  uncle  the 
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Apauperplaced 
bjthepansh 
idthapa- 
ri4iioiier»  upon 
an  agreement 
between  the 
latter  and  the 
pariah  oncers 
to  find  board, 
washing,  and 
lodging  for  iJa» 
pauper  at 
2«.  6d.  per 
wedc,  and  that 
tbe  pauper  was 
to  do  what  he 
was  set  about, 
does  not  con- 
stitute the  rela- 
tion of  master 
and  servant  be- 
tween 8UC|l 
parishioner  and 
the  pauper  so 
aa  to  enable  the 
latter  to  gain  a 
settlement  as 
by  hiring  and 
service.     Nei- 
ther does  such 
relation  arise  by 
implication 
Arom  a  continu- 
ance of  services 
by  the  pauper 
to  the  parish, 
ioner;  living 
with  him  as 
before,  after  the 
parish  had  re- 
fused any  lon- 
ger to  continue 
tbe  parochial 
allowance;  and 
tbe  pauper,  who 
was  a  Green- ' 
wich  pensioner, 
going  there 
twice  a  year, 
without  asking 
or  receiving 
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latter  proposed  to  him  **  to  come  and  live  with  him  as  before,'' 
that  is,  in  the  same  relation.  This  excludes  the  idea  of  any  hiring 
for  a  year.  I  do  not  wish  to  break  in  upon  those  cases  where  it 
has  been  determined  that  a  general  hiring  is  a  hiring  for  a  year, 
or  that  a  hiring  under  certain  circumstances  may  be  presumed ; 
and  if  the  justices  in  this  case  had  found  that  there  was  a  yearly 
hiring,  it  would  have  concluded  the  case.  But  here  they  have 
expressly  found  that  the  first  service  was  not  under  any  tiiring, 
and  that  the  second  was  '*  as  before.'*  And  we  cannot  contradict 
these  facts,  and  introduce  our  own  conjectures  on  the  subject,  in 
opposition  to  this  finding. 

276.  Rex  v.  Rickinghall  (a),  E.  T.  46  G.  3.  7  East,  S73.  —  Two 
justices  by  an  order  removed  H.  Saunderst  his  wife,  and  daughter, 
from  Rickinghall  Superior  to  Rickinghall  Inferior  /  which  order 
was  confirmed  by  the  Sessions  on  appeal,  subject,   &c.      The 
pauper  i/.  S.,  a  Greenwich  pensioner,  settled   in   the  parish  of 
Redgrave^  came  there  in  the  year  1801,  disabled  by  the  loss  of  a 
leg.     On  the  5th   of  March  in  that  year  the  parish  officers  of 
R.     agreed    verbally     with     Crowe    of     Rickinghall     Inferior^ 
limeburner,    that   H.  S*  should   live   with   him   till   the   8th  of 
November  following,  and  do  for  him  whatever  he  set  him  about. 
The  parish  of  R,  agreed  to  pay    C  2s,  6d.  per  week,  and  C. 
to  find  board,  lodging,  and  washing  for  S.     Under  these  terms 
S.  lived  with  C.  till  Christmas  following,  when  C.  went  with  S. 
to   the    parish   officers   of  R.,  and   refused    to   keep  him   any 
longer  unless  they  would  increase  the  allowance.    They  consented 
to  increase  it  to  4*5.  per  week ;  and  C.  thereupon  agreed  to  take 
S.  again  (ill  the  Easter  following.      S.  returned  and  staid  ac- 
cordingly in  the  same   manner.      At   Easier  the  parish    of  R» 
refused  to  continue  S,  upon  an  allowance,  and  thereupon  C.  sent 
him  home  to  Redgrave,  whence  he  returned  to  C, ;  and,  without 
any  new  express  agreement,  continued  to  live  with  him  in  the 
same  manner  as  before  until  October  15th,  ISOi,  when  he  ceased 
to  live  with  C.  on  account  of  his  marrying.     During  the  time  that 
jS.  lived   under  the  first  agreement   with  the  officers  of  R.f  he 
attempted  to  absent  himself  from  C.  to  make  holiday;    but  C. 
told  him  he  was  his  servant  by  the  agreement  with  the  parish,  and 
that  he  could  not  izo  without  his  leave ;  which  however  he  did. 
He  went  twice  in  the  year  to  London  to  get  his  pension  from 
Greenwich  Hospital,  and  was  absent  about  two  or  three  weeks  at  a 
time.    He  used  to  tell  C.  when  he  was  going ;   but  he  did  not  ask 
leave,  nor  did  C.  refuse.    During  the  whole  time  S,  lived  with  C. 
he  was  employed  by  him  in  chopping  chalk.     He  did  no  work  for 
any  other  person.     He  slept  in  the  parish  of  Rickinghall  In/erioTt 
and  received  now  and  then  sixpence  from  C.  when  he  did  little 
jobs  for  htm  on  Sundays,  and  has  done  nothing  since  to  gain  a 
settlement.    While  S.  was  with    C,  af^er  the  parish  officers  of 
R,  had  refused    to  continue  the  allowance,  he   received  from 
them,  on  his  application  for  relief,  at  one  time  lOs.Sd^  and  at 
another  2s.  6d. ;   and  once  the    parish  officers  of  R.  took  for 
themselves  Jiis  pension  from  Greenwich  Hospital.     The  Sessions, 
besides  confirming  the  order  of  removal,  ordered  the  appeUants  to 
pay  to  the  respondents  the  common  costs  of  40f«,  considering 
the   statute  of  the  8  &  9  ^  W.  3.    imperative  on  them  in  that 

(a)  See  Rex  v.  J>antoji,  p&st,  pi.  SSI. 
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reipecc  —  Frsrb,  in  support  of  the  order  of  Sessions,  proposed  to  Ic^Te  of  tht 
confiider,  Ist,  If  the  relation  of  master  and  servant  existed  between  pwisfaioDer ; 


the  pauper  and  C, ;  2dly,  If  the  pauper's  absenting  himself  during  ^^  l*tter,  how- 
tbc  service  prevented  the  settlement;  Sdly,  If  the  magistrates  ^JTie^!!^^ 
were  obliged  to  give  costs.     Upon  the  latter  the  Court  gave  no  infonned  of  tbe 


opinion;  and  upon  the  first,  finding   the   opinion    of  the  Court  other's  going. 

strongly  against  him,  as  to  the  agreement  between   the  parish 

officers  and  C,  he  relied  principally   upon   the  service  of  the 

pauper  with  C,  from  whence  a  general  hiring  was  to  be  implied, 

after  the  parish  officers  had  ceased  to  pay  C  —  But  the  Court 

(Lord  Ellenborough  C.  J.  absent)  were  clearly  of  opinion  that 

no  settlement  was  gained.     The  relation  of  master  and  servant 

never  existed  between  S.  and  C.     The  former  was  placed  with  C. 

by  the  parish  officers,  as  a  pauper,  to  be  maintained  by  him  ;  and 

the  parish  officers  had  no  authority  to  hire  S.  out  to  the  other. 

And  after  the  parish  allowance  for  S.  was  withdrawn  from  C,  the 

fatter  permitted  S*  to  live  with  )iim  out  of  charity,  without  any 

contract  as  between  master  and  servant.  —  Anderson,  who  was 

to  have  argued  against  the   orders,   was   not  heard.  —  Orders 

quashed. 

277.    Rex  v.  Stotvmarket,  H.  T.  48  G.  3.  9  East,  211. —  Re-  a  poor  boy 
moval    from    S.  L.  to  S.    Order   confirmed,   subject,   &c.     The  aOoited  by  pa- 
paoper  being  settled  by  birth  in  S.,  was  in  the  year  1801,  a  poor  ri»h  officers  to  a 
boy,  at   the  age  of  14,  in  the  house  of  industry  for  the    poor  S|^J|^^^^ 
of  the  incorporated  hundred  of  S.    In  this  hundred  the  directors  q^„  ^  another 
and  acting  guardians  of  the  said  house  are  empowered,  by  the  person,  by 
act  incorporating  the  hundred,  to  apprentice  poor  children   for  whom  the  boy 
seven  years.     It  does  not  appear  that  they  ever  exercised  this  ^m  told  that  he 
power :  but.  instead  of  binding  the  children  apprentices  when  of  7.^  ^  *^y  ^^ 
sufficient  age,  they  were  sent  out  of  the  house  to  their  respective  whi<A  t^boy 
parishes;  and  the  parish  officers  allotted  them  during  three  years  made  no ob- 
to  particular  parishioners,  either  to  retain  them  in  their  own,  or  jection,  con^  ' 
to  provide  them  with  other  services.  Some  time  before  Michaelmas  sewing  hinuetf 
1801,   the  pauper  was  sent  by  the  directors  and  acting  guardians  **^J*^  '**  f^*^ 
of  the  house  to  Mr.  ^.  of  S.,  to  whom  he  had  been  previously  S^notgaina 
allotted  by  the  officers  of  that  parish.     Mr.  i2.,  not  having  em-  settlement  by 
ploym^nt  for  the  .pauper,  told  him  that  he  (Mr.   R.)   had   pro-  serving  under 
cured  a  service  for  him  with  Mr.  J.  F,  of  C     The  pauper  made  **"*  supposed 
00  objection  to  go,  conceiving  that  he  had  no  discretion  on  the  <***g»^on  ^o""  • 
sobject.    On  the  day  after  Michaelmasy  the  pauper  went  to  Mr.  F.»  ^^' 
who  received  him,  and  told  him  that  he  would  give  him  clothes, 
and  that  he  was  to  stay  with  him  a  year.     Nothing  further  passed 
between   the  pauper  and  Mr.  i2.*or  Mr.  F.   respecting  wages, 
or  the  nature  or  duration  of  the  service.     The  pauper  continued 
in  Mr.  F.'s  service  as    a  farming    servant    till   the  following 
Miehaeimas  ;  receiving  his  clothes  and  maintenance,  and  now  and 
then  a  little  pocket-money.    On  the  25th  of  September  1802,  the 
paaper  was  sent  for  by  Mr.  S.  of  S.,  to  whom  he  had  been  al- 
lotted (in  the  same  manner  as  he  had  been  in  the  former  year  to 
yk*  R. )  for  the  following  year.     On   the   ensuing   Michaelmas 
day  the  pauper  went  to  Mr.  S.,  who  gave  him  a  holiday  on  that 
and  the  following  day;  and  having  no  occasion  for  his  service, 
Mr.  iS.  told  the  pauper  that  he  had  procured  him  a  service  with  a 
r^iUioD,  Mr.  O.  of  B.  E.    The  pauper  went  to  Mr.  G.  without 
making  any  application  to  the  directors  and  acting  guardians,  or 
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U}  the  parish  officers,  and  continued  with  Mr.  G.  titt  MitimdnmM 
I8OS9  in  the  same  situation  as  he  had  done  before  with  Mr.  J^ 
The  pauper  himself  made  no  agreement  with  Mr.  6r.  or  with 
Mr.  JP.  respecting  wages,  or  the  nature  and  duration  of  his  service 
with  them ;  nor  was  he  consulted  on  the  subject,  either  bj  Mr.  R, 
or  by  Mr.  Sy  to  whom  he  had  been  previously  allotted ;  but  c6a- 
ceived  himself  obliged  to  accept  these  services,  as  being  under  the 
control  and  jurisdiction  of  the  house  of  industry  and  of  the  parish* 
officers  of  £1.,  where  the  directors  and  acting  guardians  had  first  sent 
him. —  Lord  Ellenbo rough  C.  J.  All  the  parties  seem  to  have 
acted  under  the  idea  that  the  boy  was  a  parish  slave,  who  might 
be  handed  over  from  one  to  another,  and  disposed  of  as  they 
pleased,  but  there  was  no  agreement  by  him  to  either  of  .the 
services  in  which  he  was  engaged :  he  submitted  to  them  because 
he  thought  himself  obliged  to  do  whatever  they  bid  him.  If  we 
were  to  hold  this  sufficient  to  give  a  settlement,  we  should  establish 
a  new  head  of  settlement  by  allotment.  The  law  gave  these  di- 
rectors of  the  house  of  industry  a  certain  power  to  apprentice  out 
poor  children  ;  and  instead  of  executing  that  power  in  a  proper 
manner  as  the  act  directs,  they  assume  to  themselves  a  power  to 
hand  these  children  over  to  the  officers  of  their  respective  parishes : 
who  again  hand  them  over  to  others ;  and  so  thev  are  shifted 
from  one  to  another.  And  now,  because  this  boy  has  done  the 
work  which  he  was  made  to  do,  and  eat  the  meat  and  worn  the 
clothes  which  were  provided  for  him,  it  is  argued  that  he  has 
adopted  so  many  contracts  of  hiring,  to  which  he  was  no  party, 
and  which  were  made  without  any  consideration  of  his  will  and 
consent.  But  the  adoption  of  a  contract  must  be  the  act  of  a 
free  agent :  and  at  what  period  of  time  is  he  found  by  the  case 
to  have  consented  or  contracted  at  all  ?  On  the  contrary,  it  is 
stated,  that  when  told  by  R,  tliat  he  had  procured  a  service  for 
him  with  F.  the  pauper  made  no  objection  to  go,  conceiving  Jhai 
he  had  no  discretion  on  the  subject.  And  again  it  is  stated  that 
the  pauper  made  no  agreement  toith  F.  or  G.  respecting  toageif  or 
the  nature  and  duration  of  his  service  with  them  •*  nor  toas  he  con* 
suited  on  the  subject  by  either  of  the  persons  to  vohom  he  had  been 
allotted ;  but  considered  himself  obliged  to  accept  these  services^  as 
being  under  the  control  of  others.  Then  can  a  person  who  is  con- 
sidered as  a  slave,  and  conceives  himself  to  be  such,  be  considered 
as  having  adopted  the  acts  of  his  master  ?  It  is  against  common 
sense  so  to  construe  his  involuntary  acquiescence.  In  the  cases 
Eluded  to,  where  tho  pauper's  misapprehension  of  the  contract 
of  hiring  has  been  held  not  to  vary  the  legal  effect  of  it,  the 
pauper  meant  to  exercise  a  contracting  power,  though  he  misiook 
the  legal  efiect  of  the  contract  which  he  had  made.  —  The  other 
Judges  assented:  and  Le  Blanc  J.  added,  that  he  hoped  the 
consequence  of  this  decision  would  put  an  end  to  the  improper 
practice  which  the  directors  of  the  hoiise  of  industry  had  adopt- 
ed lea  sending  the  children  out  of  the  house  to  the  respecuve 
parish  officers  to  place  out,  instead  of  providing  for  tliera  in  the 
manner  pointed  out  bv  the  act.  —  Orders  confirmed. 
No  MCdcment  278.  Rex  v.  Rushuime{a),  M.  T.  49  G.  3.  10  Easty  325.  *-^  Tke 
csnbeguncdl^  pauper  was  hwed  to  J.  T,  of  Rushulme,  for  four  years,  with  liberty 


Mni^i^er  s  to  leave  a  week  every  year  to  see  his  friends,  and  he  serred  tiis 
••■*'*** "         four  years  accordingly.    The  question  for  the  Court  was,  ii  thm 

(a)  Ste  Rex  v.  Turvey,  pott,  pL  S34. 
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pauper  had  gained  asettlement  in  R* — Lord  Ellinbobough  C.  J.  lUriog  for  (bar 
Here  is  a  knriog  for  a  period  of  four  years,  with  an  exception  of  a  7^*^  ^'^ 
week  in  every  year ;  that  is  to  be  taken  distributively,  a  week  out  ^^^^^^^/^f^ 
of  each  Tear.     Therefore  the  master  had  no  dominion  over  the  foT^eek**^ 
serrant  for  any  one  entire  year,  but  only  for  one  year  minus  one  erery  year  to 
week  in  that  year,  and  so  on.  —  Orders  quashed.  see  hU  friends. 

879.  Rexv.Homick,  H.T.  49  G.  3.  10  jGa^,  4*89.  —  Removal  Under* hiring 
from    Horaick  to   Heapy.     Order  quashed,   subject,   &c.     The  mndierricefor 
pauper  was  hired  as  a  bleacher  and  crofter  for  a  year,  at  the  wages  *  ^^*'*  ^ 
of  12c.  a  week,  to  serve  Messrs.  A,  &  J?.,  whose  works  are  vxHeapjf.  aettbmML^ 
This  was  all  that  passed  at  the  time  of  hiring.     He  continuecl  in  though  by  tfas 
lach  aervice  for  the  year ;  residing  in  Heapy^  but  not  in  his  mas-  pnctico  of  the 
ter'a  house;  and  was  employed  to  do  the  general  crofler*s  business,  manoftctory. 
In  these  works  each  bleacher  is  directed  by  his  masters  to  |^et  up  T^'^?^^ 
a  certain  nomber  of  pieces  within  the  week.     The  task  set  is  cal-  J^^^ied.  wc^? 
culated  at  die  rate  of  so  many  pieces  a  day  for  six  days.    The  work,  and  on 
man  is  not  stinted  to  hours ;  if  he  finish  his  work  in  less  than  the  Amc^yihemsy 
time  appointed,  the  rest  of  the  time  is  his  own,  to  do  as  he  pleases :  go  where  he 
if  he  do  more  than  the  appointed  work,  he  receives  for  over  work.  pl»9e»f^>«bout 
HaviDg  neglected  his  work  in  the  week  days,  the  pauper  has  oc-  for  u^^^x- 
ctsionally  made  up  for  his  loss  of  time  by  working  on  Sundays  $  preis  contnut 
but  this  was  his  own  act  and  deed.    The  pauper  on  Sundays  went  for  ayear,  witb- 
where  he  pleased,  without  asking  his  master  s  leave.     Messrs.  A*  out  an  expreM 
&  Bm  Dcrer  engiued  or  employed  their  bleachers  to  work  on  Sun^  ««c«pt»on. 
dayt.     They  had  nothing  to  do  with  them  on  Sundays.  —  Lord 
ELLBVBoaouoH  C.  J.  If  the  ar^ment  be  pushed  to  the  extreme^ 
there  is  not  any  contract  of  hiring  in  which  there  is  not  some 
implied  exception.     The  law  of  the  land  breaks  in  upon  such  con- 
tracts as  these  on  the  Sundays,  and  the  master  in  this  case  had  as 
much  right  to  the  pauper  for  the  whole  year  as  the  law  of  the  land 
will  allow  of.    The  distinction,  however,  is  clear,  between  this  and 
the  cases  relied  on.     Here  is  an  express  hiring  for  a  year,  and  no 
eipresa  exception  in  the  contract  of  any  part  of  the  year.     But 
this  is  an  i|ttempt  to  introduce  an  implied  e3u:eption  from  the 
practice  of  the  particular  house  of  manufacture  in  which  the 
servant  was  engaged,  though  implied  exceptions  in  the  times  of 
service,  by  the  custom  of  the  country,  have  been  held  not  to  break 
m  upon  general   contracts  of  hiring  for  the  year. —  Order   of 
Sessions  qiuuhed. 

28a  Rex  v.   Ovemorton,  E.T.  52  G.  3.   15 -Efl5^  347.  —  Re-  An  unmarried 
moval  from  O.  to  R.     Order  quashed,  subject,  &c.     On  Monday  "«» *?*!?  ^ 
ifter  MichadmaS'day^  viz.  October  17, 1803,  the  pauper  was  hired  ^*^^^i2o8, 
to  serve  Mr.  J.  of  O.,  for  the  year,  at  9«.6(/.  per  week.    He  served  to^^erre  a 
under  that  hiring,  and  regularly  received  the  9^ .  6</.  every  week,  till  master  for  the 
the  ISth  of  October^  on  which  day,  for  the  last  time,  he  received  year,  at 
9i.6i/.    Three  or  four  days  previous  to  the  13th  of  October,  he  had  9s.6d, perv^k, 
s  conweraation  with  his  master,  and  agreed  to  serve  him  for  another  ^J^^JLgiiU 
^ior,  at  1  Or.  a  week.    On  the  20th  of  October  he  received  IO5.,  ^  isth^ 
concerning  which  no  explanation  took  place  at  the  time  ;  but  the  October  1804, 
pauper  said  that  he  received  it  under  the  new  hiring.    He  con-  three  or  four 
tmued  in  the  service  all  that  year  and  seven  weeks  after.    He  «^y»}^^'^ 
wia    married   eight  weeks  after  the  first  hiring.  —  Grose  J.  ^'^^^ 
Whatever  the  decisions  might  originally  have  been  upon  the  con-  ^^^  married) 
strucCkm  of  the  statute,  the  rule  of  law  is  now  inveterate,  that  if  he  agreed  widi 
the  justices  find  a  hiring  for  a  year,  and  a  continued  service  for  a  his  master  to 
year,  though  not  under  the  same  hiring,  that  is  decisive  to  give  a  ■»▼«  W«*  *<» 
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anoiierjfeorkt  -  settlement —  Lb  Blanc  J.  The  Sessions  would  luive  clone  better 
lOi;  a  week,  not  to  have  found  any  special  case ;  for,  strictly  speaking*  it  is  a 
which  sum  he  question  of  fact,  whether  the  first  contract  was  to  be  for  a  year,  or 
9^^?0*°o&^  only  to  the  end  of  the  current  year.  But  if  they  thought  it  was 
mod  lerved more  ^"^X  *^  endure  to  the  end  of  the  current  year,  they  would  have 
than  a  year  come  to  a  different  decision.  But,  however  equivocal  the  ex- 
afterwards :  pression  might  have  been  at  first,  when  the  master  and  servant  on 
Held,  that  this  the  18th  of  October  in  the  following  year,  spoke  of  a  contract  for 
^"^^^hfh*^  '^^^^^^  y^^^*  ^^^  showed  that  they  intended  a  yearly  hiring. 
O^^SeWmis  Then  there  was  clearly  a  continued  service  of  the  same  description 
might  draw  the  for  a  year. —  Bayley  J.  The  Sessions  were  the  proper  judges  to 
conclusion  that  draw  the  conclusion,  as  to  whether  the  original  contract  was 
the  original  dissdved  before  the  end  of  the  year ;  and  I  cannot  say  they  have 
^^^•^  done  wrong.  There  was  no  reason  for  dissolving  it.  —Order  of 
of  aye»f***       Sessions  confirmed. 

and  not  merely  for  the  current  year  of  1803,  and  that  there  was  a  sufficient  serriceof  ayear,  coupled 
with  sudi  hiring,  to  gain  a  settlement. 

Where  a  poor  2Sl.  Res  Y.  DunioTiy  E.  T.  52  G.  3.  15East,S59.  —  Removal 
boy  of  A  agreed^  from  /.  to  D.  Order  confirmed,  subject,  &c.  Tli^'  pauper  being 
b^^nB  to^  settled  in  D.,  one  Smith  said  to  him,  *«  Are  you  willing  to  go  with 
so  home  wiUi  **  "^^»  ®"^  ^*"^  ^^^V  ^^  thatch,  or  do  whatever  else  you  are  bidden  ?" 
him,  and  do  The  pauper  said  he  was  willing ;  and  S.  took  him  home  to  his  house 
whatever  he  was  in  /.  This  happened  a  little  before  Michaelmas  1809,  and  the  pauper 
bidden  (nothing  was  then  about  16  years  of  age.  Nothing  was  said  about  wages; 
being  said  about  ^^j  neither  then,  nor  at  any  other  time,  was  any  other  agreement 
and nosubse^  ""^^^  between  the  pauper *and  S.  A  day  or  two  afterwards  S. 
quent agree-  ^^9  *'  I  see  you  are  in  a  bad  state  about  clothes;  if  you 
ment  being  cannot  get  clothes,  I  cannot  keep  you."*  The  pauper  replied, 
made^  he  gains   <«  The  overseer  of  Z>.  will  find  me  clothes."    On  the  next  day  the 

a  settlement  by  pauper  and  S.  went  to  the  overseer,  who  undertook  to  provide 
a  fear  s  service    *i_T  ^j       i     i    #^       i    .    i  1%     .       i.  i      *« 


in^'^ahlwiuiA  cloihes,  and  asked  S.  what  he  would  give  him  a  week.     S,  en- 

the  overseer  of  gaged  to  pay  1*.  a  week  to  the  overseer,ybr  the  parish,  on  account 

A,  acUyortwo  of  clothes  Jbund.     The  overseer  tlien  gave  an  order  for  the  clothes 

after  such  the  pauper  wanted.     The  overseer,  in  the  presence  of  S.,  asked 

wreement,  un-  jj^g  pauper  if  he  went  wiJlindy  into  S.'s  service.     The  pauper 

dertakes  with  i*    i     t        %        i.  i        ,s      i     .  "^      «  n 

hn  master  to       replied  that  he  did.     5.  during  the   service    occasionally  gave 

find  the  boy  in  ^^^^  pauper  small  sums.  About  four  months  after  the  pauper  had 
clothes,  for  been  in  the  service  of  S.,  the  latter,  unaccompanied  by  the 
which  the  ma».  pauper,  and  without  his  knowledge,  went  to  the  overseer  and 
to2?*"^^^  told  him  that  he  could  not  keep  the  pauper  any  longer  if  he  was 
certain  sum  mr  ^^  1^^^  ^^®  ^^'  ^  '^eek.  The  overseer  released  S,  from  the  pay- 
ment, and  the  pauper  staid  the  year  out  in  S.'s  service.  At 
Michaelmas  1810,  S,  said  to  the  overseer  he  would  have  the 
pauper  no  longer  without  fresh  clothes :  to  which  the  overseer 
Faid  that  he  must  wait  till  the  town  meeting,  which  would  take 
place  in  a  fortnight.  The  overseer  then  asked  the  pauper  if  he 
was  willing  to  live  with  S.  another  year  ?  He  said  that  he  was 
willing,  as  he  used  him  very  well.  The  overseer  asked  S.  to 
make  the  pauper  some  allowance.  S.  promised  to  give  him  a 
pair  of  shoes,  and  to  do  the  best  he  could  for  him.  The  pauper 
served  the  second  year  with  5.  who  gave  him  a  pair  of  shoes,  and 
laid  out  1/.  85.  6d,  in  the  purchase  of  clothes  for  him.  —  It  was 
contended  in  support  of  the  orders  that  there  was  no  contract 
of  hiring  between  the  p.iuper  and  S.,  but  that  the  contract,  if  any, 
was  between  S»  and  the  overseer:    and  the  cases  ok'  Gregorif 
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iSMMb  /¥hnm«sr(a),  and  R.  ▼.  Rickinghidl  Injkrior,  weere  cited.  {ttuhUfj^^ei^ 
-«G»oiB  J.  The  question  is.  Whether  the  contract  was  made  by  (6).<liifibpl.976. 
the  master  with  the  boy,  or  with  the  overseer  ?  Now,  the  boy 
ofiered  and  declared  himself  willing  to  serve  the  master,  and  the 
maaler  agreed  to  take  the  boy,  before  any  intervention  of  the 
parish-officer:  and  though  facts  were  afterwards  stated  to  show 
that  reference  was  made  to  the  officer,  yet  that  was  only  to  enable 
the  boy  to  make  the  contract  by  getting  clothes  from  the  over- 
seer, without  which  the  master  refused  to  keep  him. — Le  Blanc  J. 
Here  there  was  an  original  agreement  for  hiring  and  service 
between  the  boy  and  his  master,  before  the  overseer  knew  any 
thing  of  the  matter;  how  then  can  it  be  said  to  be  a  contract 
made  between  the  master  and  the  overseer  for  the  letting  out  of 
tlie  boy,  without  the  real  assent  of  the  latter.  The  law,  indeed, 
says,  that  an  overseer  cannot  contract  for  the  services  of  the 
pauper  without  his  consent ;  but  there  is  no  law  which  says  that 
an  overseer  may  not  furnish  the  pauper  with  clothes  to  enable 
biro  to  m^ke  a  contract  of  hiring  with  another.  When  S.  ob- 
jected to  keeping  the  boy  for  want  of  clothes,  the  latter  said  he 
would  apply  to  the  overseer,  who  was  to  him  in  loco  parentis: 
and  it  is  true  that  when  the  master  met  the  overseer,  it  was 
agreed  between  them  that  the  master  should  pay  the  other  1;.  a 
week  for  the  parish,  to  reimburse  them  the  expense  of  the  clothes : 
but  the  overseer  himself,  in  SJs  presence,  asked  tlie  boy  if  he 
were  willing  to  go  into  S.'s  service ;  and  the  boy  answered  that 
he  was  willing.  —  Bail£t  J.  The  boy  acted  throughout  suojure: 
be  chose  his  own  master,  and  fixed  his  own  terms :  and,  there- 
fore, I  can  see  no  objection  to  his  gaining  a  settlement  under  the 
'contract  of  hiring  made  by  him.  —  Order  quashed. 

282.  Rex  V.  Bilborough (c),  M.  T.  58 G.S.   iB.S^A.ilS Re-  Where^  by  • 

moval  from  Basford  to  Bilborough.  —  Order  confirmed,  subject,  P""*^  contract, 
&c.  — The  pauper's  settlement  in  the  appellant  parish  having  been  ajJ^^t^^Lyj, 
established  by  evidence,  it  was  proved,  that  the  father  of  the  t]£]Mniper  to 
pauper  subsequently  made  the  following  parol  agreement  with  one  make  stocking* 

W,  S*j  that  S.  should  teach  the  pauper  to  make  stockings  during  during  the  yeur, 
the  year  next  ensuing,  and  should  receive  the  sum  of  2/.  2*.  for  ^^  '^^^i*^**  ^ 
such  instructions ;  tkat  the  pauper  should  have  his  earnings,  and  ^^  i^the 
pay  S.  for  the  use  of  his  frame,  needles,  and  other  utensils,  and  pauper  was  to 
and  for  seaming  such  stockings   as  the  pauper  should    make,  have  his  eam- 
Oiie  guinea  was  paid  at  the  time,  and  the  other  1/.  Is.  was  to  ings,  paying  hia 
be  paid  by  instalments  of  1*.  a  week  during  the  continuance  of  ""**'?^J'1J|* 
the  agreement.     The  pauper  went  to  learn  the  business,  and  ^^^^^J^*' 
work  for  S.  in  the  manner  specified,  and  continued  to  do  so  a  year  pauper  conti- 
and  a  half,  during  which  time  he  paid  the  second  1/.  l^.  at  U.  nued  in  the 
per*  week,  and  the  stipulated  price  for  the  use  of  the  frame,  &c.  service  a  year 
during  the  year  and  a  half  the  pauper  resided  in  the  respondent  ""^  fjjjj^'  \^ 
parish.— -Lord  Ellenborough  C.J.    In  this  case  the  pauper  ™^^^^ 
never  contracted  to  serve  the  master,  the  only  agreement  was,  ^^ njna set- 
that  the  master  should  teach  the  pauper  fur  a  year.    In  Rex  v.  tlement  by 
Burbach  (^),  there  was  an  agreement  on  the  part  of  the  pauper  to  hiring  and  ser- 
work  for  two  years :  that  forms  an  essential  distinction  between  ^^* 
the  two  cases.  —  Order  of  Sessions  confirmed.  (d)Part,i>L5is. 

283.  Rex  v.  Soiu,  M.  T.  58  G.3.     1  B.SfA.ll^ —  Removal  Whcieafenude 
from  C  to  S.  —  Qrder  confirmed,  subject,  &c.  —  The  pauper  p«tof>lcMld 

(c)  Sm  Hex  V.  St.  Mary  Kkl welly, ./iMtf I  pU  387. 
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jirtrljfibiWiCi  Mng  settled  at  K.fWnB  liired,  in  N&oember  \^\%  by  die  vifb  of 
of  hi  ivputcd     2>^  of  iS.»  for  a  year,  at  BOs.  wages,  and  what  clothes  Mrs.  2>« 
^i'*2?pdcoo-  plegBcd.    Previously  to  this  hiring,  the  pauper,  who  is  a  natural 
bouu^i^wOTk  ^"g^^*'  ®^  ^'9  'i^®^  ^^^^  ^^^  mother  at  K.^  and  the  hiring  was 
for  three  yean     A>r  the  purpose  of  gaining  a  settlement  in  S>     As  soon  as  she 
but  after  the       was  hired,  she  went  into  the  service  of  D.f  served  him  for  a  year, 
fimjearno        and  continued  to  live  with  him  until  the  month  of  July  18i6# 
warn  were        when  she  went  away ;  during  the  whole  of  which  time  she  did 
Sera  amr  new     ^^  household  work,  as  she  did  during  the  first  year,  but  no  con- 
coDtnct  of         versation  took  place  between  the  parties  about  hiring  after  she 
hiring :  Held     was  SO  hired  as  aforesaid  in  November  1812,  and  there  was  no 
tfaattteSenions  second  hiring,  unless  from  continuance  in  the  service  of  Z).  a 
^'•"^■"•"J^d  hiring  ought  to  be  implied,  which,  in  the  opinion  of  the  Sessions, 
sftor'Saftlme    ^^^^^  ^^^  Circumstances  stated,  it  ought  not.     Some  months 
■hft  did  not  con    ^^^^  the  expiration  of  the  first  12  months,  D.  gave  the  pauper 
tiniM  on  the       Si^f  SOs.  thereof  for  the  first  year's  wages,  and  desiring  her  to 
tanuof  the        keep  the  remaining  50v.,  and  say  nothing  about  it.     The  pauper 
original  hiring,    never  afterwards  received  any  sum  on  account  of  wag^s,  but  re- 
ceived at  difierent  times  clothes  and  pocket-money.     Z>.  at  Lady^ 
Day 9    1816»    removed   with    his  family  to   the  hamlet  of    C ; 
the  pauper  removed  with  them,  and  continued  to  live  with  them  till 
the  month  of  July.    The  Court  of  Quarter  Sessions  further  find, 
that  there  was  no  fraud  in  this  case.  —  Lord  ELLSNBoaouGU 
&  J.    1  cannot  set  the  Sessions  more  right  than  they  have  set 
themselves.     They  have  drawn  the  ri^ht  conclusion  from  the 
facts  before  them ;  the  pauper  was  hired  for  a  year,  and  50^. 
were  paid  to  her ;  that  was  paid  with  another  sum,  and  there  is 
no  question  that  the  one  sum  was  paid  as  wages,  and  the  other 
as  bounty ;  it  is  true  that  the  service  continued  the  same,  but 
there  was  not  any  hiring  for  the  second  or  any  subsequent  year. 
Not  being  able  to  find  fault  with  the  inference  which  the  Ses- 
sions have  drawn,  1  think  there  is  no  ground  to  disturb  the  order. 
Suppose  an  action  had  been  brought  by  this  servant  for  wages  duo 
to  her  for  her  service  during  the  second  year,  and  the  jury  had  done 
whal-  the  Sessions  have  done  here ;  the  Court  upon  motion  would 
not,  under  the  circumstances  of  this  case,  have  granted  a  new 
triaJ.     Although  the  service  continued  the  same,  there  was  not  a 
hiring  for  the  second  year  as  there  was  for  the  first.  —  Bayley  J. 
I  think  the  Sessions  have  done  perfectly  right ;  where  the  parties 
are  not  related,  it  may  fairly  be  presumed,  from  a  continuance  in 
the  service,  that  the  terms  on  which  they  continued  are  the  same 
as  during  the  preceding  year.     But  where  the  relation  of  father 
and  child  subsists,  the  ground  for  that  presumption  fails,  and  here 
there  are  a  variety  of  circumstances  to  show  that  there  was  not 
any  new  hiring.     The  parties  were  living  during  the  second  year 
upon  difierent  terms  from  what  they  lived  during  the  first.— » 
Abbott  J.    I  think  the  Sessions  were  perfectly  justified  in  decid- 
ing this  case  as  they  have  done,  inasmuch  as  after  the  first  year, 
the  pauper  was  living  as  a  child  with  her  parent,  and  not  as  a 
servant  with  her  master. «»  Holroyd  J.    It  was  the  province  of 
the  Sessions  to  draw  their  own  conclusion  and  I  think  they  have 
drawn  it  rightly.  —  Order  of  Sessions  confirmed. 
IWiaaheavaUd       284.  Rex  v.  Haughton-le- Spring,  H.  T.  59  G.S.  2B. Sf  A.  375. 
?"*"|y^^   —  Removal    from    Houghton    to    Harraton^ —  Order   quashed, 
^m!S^  subject,  &c  —  The  pauper,  on  the  12th  day  of  October  1805,  duly 

executed,  together  with  61  other  peTftotis>  a  deed)  which  purported 
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to  be  an  indenture,  whereby  it  was  witnessed,  that  they  whose  gointei j  hims. 
names  or  marks  were  thereunder  written,  and  seals  affixed,  for  nrydyirtlM 
and  in  consideration  of  one  shilling  a  piece  then  receiTed,  and  of  contnct,  wfcen 
certain  wages  to  be  paid  to  them,  had  hired  and  bound  themselves  ^  ^*^>  Should 
to  T.  C,  to  be  his  servants,  workmen,  barrowmen,  hewers,  and  ^^!!!25!f^  if 
putters  of  coal,  or  drawers  of  horses,  from  the  18th  of  October  j,  guflldent  th«t 
next  ensuing,  till  the  18th  day  of  October  1806.     This  deed  was  be  aceepccd  the 
executed  by  pauper,  but  it  was  not  signed  by  T.  C,    The  pauper  wrricM  on  tfie 
entered  into  the  service  of  T.  C  in  pursuance  of  the  deed,  on  the  terms  of  the 
ISA  ciOeiobtr  1805,  and  continued  in  that  service  till  the  18th  fj^j  •»^»^ 
of  Odober  1806,  and  received  the  wages  specified  in  the  deed^  T^^rli^ 
and  lived,  during  the  whole  of  his  year's  service,  in  the  township  cnted  •  deed,* 
of  Harraton,    The  Sessions  thought  that  the  deed  was  not  le^ly  bj  wfaidrbe 
admisnble  in  evidence,  because  it  was  not  executed  by  T.C.,  and  becme  6oimd 
considering  further,  that  without  it  there  was  no  sufficient  evidence  ^J^*J^ 
of  a  hiring  for  a  year,  they  quashed  the  order.  —  Batlbt  J,  yew,  and  after- 
The  only  question  in  this  case  is.  Whether  the  execution  of  the  wuds  entnvd 
indenture  by  the  servant  only  is  sufficient  to  constitute  a  valid  into  and  con- 
contract- of  hiring?     Now,  in  order  to  do  that,  there  must  be  an  tinoedinhk 
obligation  both  on  the  part  of  the  servant  and  the  roaster ;  here  it  JJJJJ?  ^  ***** 
is  admitted,  that  the  execution  by  the  servant  bound  him  to  serve  hdd*^  au^ 
for  a  year,  and  the  objection  is  only  that  the  master  was  not  deed,  alUNm^ 
equally  bound  to  keep  him.     But  if  the  master,  knowing  the  not  executed 
terms  by  which  the  servant  is  bound,  accept  his  service,  then  I  by  the  maatgr, 
apprehend  that  the  agreement  must  be  considered  binding  on  him,  P"^^*^^***?. 
altJiou^  he  has  not  executed  the  deed.     For  it  is  laid  down  in  evidence  to     " 
Co.  Lrti.  230  b.  n.  1.,  that  a  party  who  takes  the  benefit  of  a  deed  show  die  tenna 
is  bound  by  it,  although  he  has  not  executed  it.     But  the  Sessions  of  the  fairing, 
have  not  found  the  fact,  that  the  master  had  this  knowledge :  and 
although  it  is  probable  that  they  would'  have  found  it,  still,  having 
stopped  the  case  in  limine,  it  must  now  go  hack  to  them  to  have 
this  fact  determined.     Their  proper  course  would  have  been  to 
have  received  the  deed  in  evidence,  and  then  to  have  permitted 
the  party  to  have  proved  such  facts  from  which  the  knowledge  of 
its  contents  by  the  master,  and  his  acceptance  of  the  service  on 
those  terms,  might  be  inferred.  —  Holrotd  J.     The  only  diffi- 
culty in  this  case  is,  that  the  Sessions  should  hav6  found  the  fact 
of  the  acceptance  of  the  service  by  the  master,  under  the  terms 
of  tbe  deed.     It  is  stated,  that  the  servant  continued  in  the  service 
for  a  year ;  and  if  it  had  been  found,  as  a  fact,  that  the  master 
was  cognizant  of  the  contents  of  the  deed,  his  receiving  the 
servant  in  pursuance  of  it,  would,  in  point  of  law,  have  been  a 
reccivisg  him  on  the  terms  therein  contained,  which  would  be 
sufficient  to  confer  a  settlement.    It  is,  however,  for  the  Sessions 
to  find  these  facts,  and  to  draw  this  inference.  —  Case  sent  back 
toSeaaions. 

«86.  Rex  V.  Ckrist'g  Parish,  M.  T.  5G.4.  3  5.  4r  C.459.—  a  B,  at  lo 
Two  justices  made  an  order  for  the  removal  of  //.,  «/•  his  wife,  and  yean  of  age, 
A,  their  daughter,  from  St.  M.  G.  to  C.  parish,  and  upon  appeal  ^^^  to  C  D, 
the  Sessions  confirmed  that  order,  subject,  &c.    The  father  of  the  5lth^*  *^ 
paaper  was  settled  in  C,  parish,  and  the  pauper  lived  with  his  oj^Swa iiSrf 
parents  till  he  was  about  10  years  old,  when  he  went  to  Mr.  P.  ^^  ^f^,  be  was 
for  meat  and  clothes,  so  long  as  he  had  a  mind  to  stop.    P.  then  to  do  what  he 
Kved  at  Craikf  wsd  was  a  wood-carrier,  and  had  tw6  farms.    The  could,  and  wta^ 
pauper  was  to  do  what  he  could,  and  what  he  was  bid.    He  alaad  ^'^'^^^ 
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A  B  ranaiiied.  rather  more  than  tvro  years  in  P*%  service  in  the  paridi  of  C,  and 
two  yeurs  with  urgg  supplied  with  meat  and  clothes.  The  pauper's  father  did  not 
teimOH^'*  hire  his  son  to  P.,  and  believed  that  the  bargain  was  only  for 
that  there  «vas  ^^^^  And  clothes.  The  Court  being  of  opinion  that  such  service 
DO  yearly  hir-  in  C  was  not  sufficient  to  give  the  pauper  a  settlement  there,  con- 
ing, and,  there-  firmed  the  order  as  aforesaid.  —  Abbott  C.  J*  It  must  be  ad* 
for^  no  a^».  mitted  that  a  general  hiring  is  a  hiring  for  a  year,  unless  something 
moat  gained  by  appear  to  rebut  the  presumption.     Here  the  pauper  might  have 

left  at  any  time,  and  that  completely  negatives  the  idea  of  there 
having  been  a  hiring  for  a  year.  —  Baylet  J.  In  Rex  v.  Trots* 
bridge^  which  was  decided  in  1816»  but  is  not  reported,  it  was 
held  that  a  hiring  '*  for  as  long  a  time  as  the  pauper  pleased,"  was 
•«  a  hiring  at  willy  and  excluded  any  presumption  of  a  yearly  hiring. 

This  is  a  similar  case,  and  I  am  therefore  of  opinion  that  no  settle- 
ment was  gained  under  the  service  stated.  —  Littledale  J. 
concurred. —  Rule  discharged. 
A  pauper  was         286.   Rex  v.  BoUesford,  R  T.  6  G.  ^.  ^  B.  Sf  C.  84.  -^  Upon 
hired  three  appeal  against  an  order  of  two  justices  for  the  removal  of  W.,  and 

weeks  before  j|f.  ^ig  ^jfe^  from  Bottesford  *to  East  Bridgford,  the  Court  of 
I^uimmast  at  Quarter  Sessions  quashed  the  order,  subject,  &c.  —  The  pauper, 
noS^dif.  ^^*>  ^^^  hired  at  the  Bingham  Statutes,  which  happened  about 
eanMat,butno  three  weeks  before  Martinmas  1818,  to  serve  one  //.,  of  JEaH 
period  was  Bndgjbrd,  as  a  servant  in  husbandry,  for  the  wages  of  4/.,  and 

maktiontdfm  received  Is.  earnest ;  but  no  time  was  mentioned  for  the  duration  of 
A^wS"  TU^  the  service.  He  was  to  go  into  the  service  about  a  week  after 
pauper' went  Martinmas,  at  the  regular  time  for  husbandry  servants  to  enter 
iaio  the  service  their  places.  The  pauper,  who  was  the  only  witness  examined  by 
a  wedL  after  the  respondents,  stated  that  he  entered  into  the  service  a  week 
Martimnast»nd  aft^r  Martinmas  1818;  that  on  the  same  day  on  which  he  arrived 
d^btsmi^er  ^  ^**  master's  house  his  master  said  to  him,  **  It  is  not  the  custom 
toSl  hhn  that  it  *'  ^^  ^^'^^  servants  in  this  parish  for  more  than  51  weeks,  which  I 
was  not  the  "  forgot  to  mention  to  you  at  the  time  1  hired  you  at  the  Bingham 
custom  to  hire  <*  statutes ;  and  therefore,  if  you  have  no  objection,  I  must  hire  you 
servante  in  that  «  afresh  for  51  weeks,  and  give  you  another  shilling  for  earnest;" 
^mh  for  more  ^|jg|,  |^j,g  pauper  accepted  of  such  earnest.  The  pauper  was 
that  he  forgot  ^^^^^  ^^^  ^^  ^'^  service  from  the  first  moment  he  came  upon  the 
to  mention  it  premises,  and  remained  therein  at  East  Bridgford^  until  the  day 
«t  thedme  be  after  Martinmas  1819,  when  he  quitted  his  place  along  with  other 
lured  him,  and,  servants,  having  first  received  his  wages  of  4/.  —  Abbott  C  J.  I 
ifhehad no  ^^^  ^^®  conclusion  drawn  by  the  Sessions  was  right.  I  agree 
objectkm,  he  ^^^^  originally  there]was  a  contract  operating  as  a  hiring  for  a  year, 
would  hire  him  but  the  service  under  it  was  a  service  commencing  a  week  after 
again  for  51  Martmmas.  It  is  stated  in  the  case  that  the  pauper  was  hired 
weeks,  and  gave  three  weeks  before,  but  that  he  was  to  go  into  the  service  a  week 
dbHliM^fbr  ^^^^  Martinmas.  There  is  nothing  to  show  that  the  service  was 
camesL  The  intended  to  commence  sooner.  Assuming  that  there  was  a  hiring  for 
pauper  accepted  a  year,  to  commence  a  week  after  Martinmas^  it  is  quite  clear  that 
it,  and  remained  there  bad  not  been  a  year's  service.  Then,  has  the  master  dis- 
*mi*5L.*p7/**  pensed  with  the  service  for  the  last  week,  or  was  the  original 
!l«*SL.^.wl'.  contract  rescinded  ?  It  appears  that  on  the  same  day  on  which  the 
There  not  hav-  P&uper  amved  at  his  masters  house,  the  latter  said  to  him>  "  It  la 
ing  been  a  *'  not  the  custom  to  hire  servants  in  this  parish  for  more  than  51 

year's  service,  <«  weeks,  which  I  forgot  to  mentioiKo  you  at  the  time  I  hired  you  at 
£t/^^'hera  **^^^  Bingham  Statutes ;  and  therefore,  if  you  have  no  objection,  I 
hew,  that  ther«   «i  m^^  j^j^^  ^^^  afresh  for  ^  weeks,  and  give  you  another  shillmg 
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**  fcT  eanwil  ;*'  nrhcin  the  pauper  accepted  of  such  earnest.    I  con«  had  been  m 
tider  that  to  have  heen  a  dissolution  of  the  original  contract,  and  diM61uti<m  of ' 
a  substitution  of  another.     If  this  amounted  to  a  fraud  (although  I   tiie  original 
I  have  great  difficulty  in  saying  what  is  fraudulent  conduct  in  this  «m*"«5»  ""^ 
respect),  tlie  Sessions  ought  to  have  found  fraud.     They  have  not  S^*of  i^"**" 
done  to.     I  perhaps  should  not  have  interfered  to  set  aside  the  week's  lerviea: 
decision  of  the  Sessions  if  they  had  drawn  a  different  conclusion,   Held,  that  that 
but  I  should  not  have  been  so  well  satisfied  with  it.  —  Baylby  J.  was  a  qucstioii 
I  think  this  was  a  point  for  the  decision  af  the  Sessions,  and  I  wish   ^^  ^^  ^ 
that  the  justices  at  Sessions  would  understand  that  it  was  their  ^^havlnff 
duty  to  determine  questions  of  fact,  and  not  to  send  them  to  this  de^miMd  it^ 
court  for  decision ;  they  thereby  put  the  parties  to  unnecessary  the  Court  ra- 
expence.     I   agree  that  there  may  be  a  dispensation  with  the  ftiscd  to  disturb 
service  at  any  period  of  the  year,  but  whether  there  was  so  or  not  their  decision, 
was  a  question  of  fact  which  ought  to  have  been  determined  by 
the  Setfions.     I  cannot  say  that  they  have  improperly  said  there 
was  not.     Had  they  found  that  there  was  a  contract  of  hiring  under 
which  the  service  was  to  commence  at  Martinmas^  and  the  servant  * 

by  leave  went  to  the  master's  service  a  week  later,  the  Court 
might  have  come  to  a  different  conclusion.  So  if  there  was  originally 
a  contract  for  a  year  that  might  be  dissolved.  Whether  it  was  so 
dissolved  or  not,  was  a  question  for  the  Sessions.  If  this  was  a 
fraudulent  agreement,  the  Sessions  ought  to  have  found  the  fact 
of  fraud.  The  question  in  this  case  was  for  the  Sessions,  and  I 
cannot  say  that  their  determination  ia  wrong.  —  Holroyd  lEUid 
LiTTLBDALE  Js.  Concurred.  —  Order  of  Sessions  confirmed. 

287.  Rex  v.  Warminster,  M.  T.  7  6r.  4.  6  B.  4"  C.  77.  —  Upon    A  hiring  at  te 
an  appeal  against  an  order  of  two  justices,  whereby  W.  M.  and  his  *  7«^  ^  ^ 
wife  and  children  were  removed  from  H.  to  W.,  the  Sessions  con-  ^^'*'»  ?***♦£ 
firmed  the  order,  subject,  &c.     The  pauper  was  born  a  bastard  in  Jammer *no- 
the  parish  of  T.  G.     When  about  25  years  of  age  he  hired  himself  thing  being  said 
to  t/.  T.,  a'  solicitor  of  W.,  as  a  gardener.     At  the  time  of  the  as  to  the  dur»- 
hiring «/.  T,  asked  the  pauper  what  he  should  give  him  a  week ;  turn  of  die 
the  pauper  asked  20/.  a  year  wages,  which  J,  T.  refused  to  give,  ««^«» »  not  a 
but  said  he  would  give  6s.  a  week  for  the  winter,  and  9*.  a  week  ^^*^  ^    "**" 
for  the  summer,  which  the  pauper  agreed  to  take.     He  was  to  be 
in  «A  7*.'s  house.     Under  this  hiring  the  pauper  served  more  than 
a  year,  living  in  the  house.     He  and  his  master  then  came  to  a 
fresh  agreement  for  weekly  wages  without  board,  and  about  a 
week  afterwards «/.  T.,  upon  detecting  some  irregularities  among 
bis  servants,  discharged  the  pauper  withoot  notice.    J,  T,  made 
at  the  time,  in  a  book  kept  for  that  purpose,  entries  of  the  several 
facts  as  they  occurred,  which  were  as  follow :  **  fV.  M.  a^eed 
"  with  him  as  a  gardener,  into  house,  at  6s.  a  week  in  the  wmter, 
"  and  9#.  a  week  in  the  summer.     Came  Monday  2d  of  November 
"1818.     Agreed  with  him  6th  of  November  1819  (which  was  a 
'*  Saturday)  to  give  him  Ss,  a  week  winter,  and  9s>  in  the  summer. 
"Uh  July  1820,  went  out  of  house  as  labourer  at  ISs.per  week,  and 
"  left  my  service  shortly  after."    During  the  service  under  the  first 
hiring  tne  pauper  on  one  occasion  gave  his  master  a  month's  notice 
of  his  intention  to  quit,  but  the  notice  was  not  acted  upon.    The 
wages  were  accounted  for  weekly,  but  paid  occasionally,  as  they 
were- wanted  and  applied  for  by  the  pauper.    The  question  was. 
Whether  there  was  a  hiring  for  a  year^in  W.  or  not? — Abbott   (a)Bex».Ded. 
C.  J.    The  cases  cited  (a)  are  decidedly  in  point ;  but  without  them  bam,  pou, 

pi.  391. 
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Rex«.Puckle-  there  is  sufficient  itt  this  case  to  show  that  the  master  nerer 
€^ia^fpoti,  incended  to  hire  the  pauper  for  a  year.  To  a  question  asked 
p .  387.  1^^  1^1^  ^  ^^  ^^^  wageM  the  pauper  expected  per  week,  the  latter 

»«».  Doddtr-  ifeplied  20l.  a  year.  The  master  refused  to  give  that,  but  offered' 
^42.  '  ^  certain  weekly  sum,  which  the  pauper  accepted.     That  clearly 

negatives  the  supposition  that  a  yearly  hiring  was  intended.— 

Order  of  Sessions  quashed. 

IV.  Of  general  Hiring, 

A  boy  goes  into      2^^*  Wandstvortk  v.  Putney ,  E.  T»  IS  G.2.  MSS.— ^  A  special 

aerfice  without  order  of  Sessions  stated,  that  A,,  the  pauper,  at  14  years  old,  went 

•ay  ezprm        to  live  with  F*f  in  fT.,  in  1726,  where  he  had  meat,  drink,  and 

^'i^V'^^    lodging;  Uiat  F.  bought  him  nine  shirts;  that  in  about  six  weeks 

S^ifhe  i^v^  or  two  months  after  his  first  coming,  F.  told  him  that  if  he  staved 

«  yew  he  would  ^  7^^^'  *^^  behaved  himself  well,  Sie  next  year  he  would  give  him 

gtfehimaliTery  a fuU  livery  and  wages:  tliat  afterwards  he  lived  a  year  and  four 

and  wages.         months  with  F.;  that  he  lived  in  the  whole  with  F,  in  W.  one  year 

•"^liS  *L^w^    ""^  ''^  months,  and  then  parted  from  F,,  and  received  from  S^ 

wSrfwT*^*^    JP.'s  partner,  1/.  11*.  6rf.;  and  that  there  was  no  other  contract  for 

^g^  hiring  appeared,  or  payment  of  money,  otherwise  than  as  above ; 

6.C.  8  Sen.       ^^  Sessions  allowea  the  appeal  of  ^.  parish,  and  quashed  the 

Cas.188.  order  of  the  justices  for  the  removal  from  P.  to  W, — Chibf 

JusTiCB :  There  is  no  doubt  at  this  time  of  day  to  be  made,  but 

that  in  order  to  gain  a  settlement  there  must  be  a  hiring  Jar  a 

year.    The  question  is.  Whether,  in  point  of  construction  of  the 

ract  retumea  in  this  order,  it  does  not  amount  to  a  hiring  for  a 

v^  ?    It  is  not  stated  in  the  order  that  there  was  an  express 

hiring,  and  it  is  objected  that  this  cannot  be  considered  as  a  hiring, 

which  imports  a  contract :  for  that  nothing  is  said  in  this  order  of 

the  assent  of  the  boy.     But  the  question  is.  Whether  the  contract 

afterwards  is  not  an  assent  in  point  of  fact,  as  much  as  if  he  had 

(a)lVii,pta59L  assented  at  the  time?    In  the  case  of  Netv  Windsor  (a)^  the  order 

stated,  that  A,  was  hired  in  August  17S1  to  serve  B.,  but  was  not 

faired  for  any  determinate  time,  and  that  she  was  to  have  SL  a  year 

wages ;  that  she  was  to  be  one  month  with  B.  upon  liking :  and 

that  B.  might  discharge  her  at  a  month's  warning,  or  on  paying 

her  a  month's  wages :  this  is  all  that  was  stated  to  prove  a  hiring 

for  a  year ;  for,  as  to  the  service,  it  is  immaterial  whether  it  was 

one  or  several  hirings ;  and  by  Lord  Hardwicke  C.  J.  et  tot.  Cub. 

this  did  amount  to  a  hiring  for  a  year ;  and  in  that  case  was  cited 

(6)Poir,pLs58.  the  case  ofLidney.  (6)    A.  was  hired  for  a  quarter  of  a  year,  and  if 

the  servant  and  master  liked  one  another^  the  servant  was  to  con* 
tinue  for  a  year,  and  to  have  3/.  wages ;  that  she  continued  a  year, 
and  it  was  held  a  good  settlement :  now  tliese  cases  seem  to  be 
very  strong,  that  it  is  to  be  considered  a  hiring  when  the  con- 
,  ditions  are  performed ;  for  if  he  behaved  well  he  was  to  have  an 
additional  reward,  for  he  had  a  reward  before,  which  was  his  meat, 
drink,  and  lodging,  and  the  nine  shirts:  therefore,  upon  these 
authorities,  I  think  this  is  a  hiring  for  a  year  within  the  statute ;  for 
if  we  go  only  according  to  the  strict  words,  that  a  man  must  hire 
expressly  for  a  year,  we  shall  defeat  a  great  many  settlements ; 
and  as  this  was  a  conditional  hiring,  and  the  condition  performed, 
I. think  it  is  an  absolute  hiring  for  a  year.  —  Paob  J.  This,  before 
the  promise,  was  no  hiring,  only  he  was  taken  upon  oblnrity»  and 
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aft^rwarji^tlie  qaaster  promUed,  if  he  behi^yed  well,  he  would  do 
so  aqd  40 ;  tbU  seems  to  ine  not  to  be  a  hiriog,  but  only  i^  promise 
of  reward.  —  Chapple  J.  This  is  certainly  a  hiring,  but  there  is 
some  doubt  for  how  long :  the  act  of  parliament  requires  a  hiring 
for  a  year.  At  first  he  is  under  no  contract,  but  has  meat,  drink» 
and  lodging,  during  his  continuance  with  F. ;  and  F.  tells  him, 
that  if  he  staid  a  year  and  behaved  well,  the  next  year  he  would 
give  him  a  full  livery  and  wages.  Now,  it  seems  to  me,  the  boy 
was  at  liberty  whether  he  would  stay  or  not,  and  there  was  no 
obligation  upon  him  to  stay  a  year ;  he  might  if  he  would,  and  if 
be  SA  stay  and  behave  well,  then  the  next  year  the  contract  was 
to  take  place :  this  is  a  contract  by  his  staying  the  year ;  but  there 
is  DO  service  for  a  year  under  any  contract ;  here  was  a  hiring  for 
a  year:  service  may  be  under  different  hirings,  but -it  must  be 
under  some  contract  or  contracts,  and  for  a  year ;  therefore*  as 
this  contcact  did  not  commence  till  the  next  year,  I  am  in  a  doubt 
whether  this  is  such  a  hiring  and  service  for  a  year  as  the  act 
requires.  —  Chief  Justice:  I  apprehend,  that  if  there  be  a  con- 
tract  for  a  year,  it  is  no  matter  whether  the  service  is  under  the 
particular  contract ;  for  all  the  law  requires  is,  that  he  diall  be  o 
k^red  servani  g  and  the  reason  is,  because  he  shall  be  entitled  to  a 
settlements  if  any  body  will  put  such  a  confidence  in  him  as  to  hire 
bim :  and  the  reason  he  is  entitled  to  a  settlement  on  account  of 
Us  sfurvice  is,  because  of  the  benefit  the  parish  receives  by  his 
labour :  the  cases  are,  if  one  be  hired  for  half  a  year,  and  serve 
the  half  year,  and  afterwards  is  hired  for  a  year,  and  serve  half  that 
years  it  will  be  sufficient  if  he  serve  a  year  in  the  whole,  (a)  —  (a)  See  the 
Page  J.  He  was  not  a  servant  under  any  hiring  for  a  year.  Cur.  ^*JJ?  ^J^^ 
odvm  vsfiS^.— This  case  being  argued  again,  the  Chisjt  Justice  kHnghpott 
laidy  It  is  Ho  where  stated  that  the  boy  was  a  servant,  but  only  i^]uc. 
that  he  lived  with  F.:  this  is  not  a  proper  maimer  of  stating  the 
fiict :  they  should  state  whether  he  was  a  servant  or  not :  indeed, 
I  have  no  great  doubt  but  he  was  there  as  a  servant.  The  main 
question  is.  Whether  here  is  sufficient  for  the  Court  to  say  this  is  a 
luring  for  a  year  ?  There  is  no  doubt  but  there  must  be  a  hiring 
for  a  year^  and  a  service  for  a  year,  to  make  it  a  settlement.  The 
statute  3 4ri  W.&M.  c.  II.  «.7.  says,  that  "  If  any  unmarried 
"  person,  not  having  a  child  or  children,  shall  be  lawfully  hired 
**  mto  any  parish  or  town  for  one  year,  such  service  shall  gain  a 
**  settlement  without  notice."  The  construction  of  the  act  has 
always  been,  that  if  one  is  hired  for  a  year,  the  words  such  service 
are  answered  by  a  service  for  a  year,  though  it  is  not  pursuant  to 
the  hiring ;  that  is,  any  service  where  there  is  a  hiring  for  a  year. 
By  the  subsequent  act  8  &  9  ^.  S.  c.  SO.  they  do  not  gain  a  settle- 
ment unless  they  continue  in  the  same  service  for  a  whole  year: 
this  has  been  held  an  explanatory  act,  and  though  it  is  to  be  con- 
itrued  strictly,  yet  not  so  but  that  the  intent  may  be  answered : 
10,  where  a  servant  is  assigned  to  the  assignees  of  a  farm,  that  is 
considered  as  the  same  service,  being  under  a  contract  whereby 
ke  is  bound  for  a  year.(&)  The  question  then  is.  Whether  this  is  (b)  At  to  terviet 
a  hiring  for  a  year  ?  I  shall  take  it  that  he  was  there  as  a  servant,  with  difertni 
and  as  if  a  service  had  been  stated :  if  it  is  not  to  be  considered  ^nojierf,  tee^ 
in  that  way,  the  order  miist  be  sent  down  again  to  the  Sessions :  P^*  '*^  "* 
this  seems  to  be  the  common  and  usual  way  of  hiring,  a  general 
fft^iner  of  a  servant,  though  there  is  no  particuhr  time  agseed. 
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and -a  hiring  for  a  year ;  then  it  is  that  F.  told  him,  if  ha  stayed  a 
year  and  behaved  well,  the  next  year  he  would  give  him  a  ibU 
livery  and  wages  ;  he  comes  and  serves  him.  This  must  be  con* 
sidered  as  a  hiring  for  a  year,  though  not  particularly  said  so,  and 
he  staid  with  him  above  a  year  after  this ;  so  that  is  a  service  for 

(«)Paf<,pl.a5S.  more  than  a  year.     In  Rex  v.  Lidney  {a)  there  was  no  hiring  for  a 

year,  only  for  a  quarter  ;  and,  if  they  liked,  she  was  to  continue 
for  a  year,  and  to  have  3/.  wages  ;  so  there  was  no  express  hirinsr 
for  a  year^  but  for  a  quarter  only ;  and  there  the  servant  liking  and 
continuing,  it  was  determined  that  it  was  a  hiring  for  a  year.     So 

{h)FQttiXiiS69*  in  Rex  v.  iVindsor(b)i  it  was  no  express  hiring  for  a  year,  only  hiring 

to  serve  B*^  and  to  have  51,  a  year  wages.  As  here  is  an  agree* 
ment  to  give  a  servant  livery  and  wages,  I  do  not  know  that  it  is 
necessary,  in  order  to  make  it  a  good  hiring,  that  the  quantum  of 
wages  must  be  agreed :  if  the  words,  that  "  he  would  give  him 
**  a  livery  and  clothes,'*  are  a  retainer,  this  is  a  good  hiring  for  a 

(c)  Co.  lit.  47*  year.(c)  Upon  these  cases  of  hiring  we  must  consider  these  con- 
tracts, which  do  not  specify  any  time ;  but  where  it  is  a  hiring 
generally,  it  is  to  be  understood  as  a  hiring  for  a  year.  If  this  is 
a  good  hiring  for  a  year,  then  there  is  sufficient  to  make  it  a 
settlement,  for  there  appears  to  be  a  service  for  a  year,  taking  it 
that  he  was  there  as  a  servant :  I  confess,  that  is  not  clearly  stated, 
but  they  have  specified  the  livery  and  wages,  and  this  looks  like  a 
service. — Page  J.  I  am  of  the  same  opinion  ;  a  hiring  generally 
is  to  be  taken  for  a  year,  without  mentioning  the  year  particularly. 
—  Ch APPLE  J.  I  think  this  a  hiring  for  a  year ;  it  was,  if  he  staid 
a  year  and  behaved  well,  the  next  year  he  would  give  him  a  full 
livery  and  wages :  here  tiie  year  is  specified ;  and  he  lived  widi 
him  16  months  afterwards :  so  that  this  seems  to  be  a  plain  con- 
tract, as  the  event  did  happen,  that  he  did  live  with  him  for  a  year, 
so  the  hiring  is  good :  as  to  the  service,  it  is  not  material  that  we 
should* be  informed  when  the  first  contract  began  or  was  determined, 
so  that  there  clearly  appears  to  be  a  service  under  some  contract ; 
the  year  shall  commence  from  such  a  declaration  of  the  master, 
and  lie  served  a  year  above  that.  —  Wright  J.  There  is  a  doubt 
whether  this  is  a  hiring  ;  but  the  question  is.  When  it  is  to  com- 
mence, whether  from  the  time  of  the  discourse,  or  from  the  end 
of  the  year  ?  and  the  whole  depends  upon  that,  for  there  is  no 
hiring  for  the  first  year,  and  so  it  is  no  service  at  all  unless  it  in 
under  some  hiring,  contract,  or  retainer :  next  year  was  the  year 
after  that  in  which  he  was  to  stay  and  behave  well,  so  that,  after 
the  commencement  of  the  next  year,  he  only  served  six  mondia, 
and  so  there  is  no  service  for  a  ^car  under  a  hiring  ;  for  in  Lidney 
V.  Stroudef  and  Windsor  v.  Wtckham,  there  were  actual  hirings 
stated.  I  own  I  have  some  difficulty  to  collect  a  hirins  from  this 
order,  for  the  first  year ;  there  is  no  doubt  but  that  it  is  a  hiring 
upon  the  words,  **  next  year  he  would  give  him  a  full  livery  and 
**  wages ;"  but  if  there  is  no  hiring  for  the  first  year,  there  is  no 
service  for  the  first  year :  and  so  a  defect  of  service,  it  being  only 
six  months  after  the  first  year :  therefore,  as  at  present  advised,  I 
think  this  is  not  a  settlement.  —  Chief  Justice  :  If  one  is  hired 
from  Michaelmas  to  Christmas,  and  serve  that  quarter,  and  then  is 
hired  from  Christmas  to  Christmas,  and  serves  three  quarters  of 
that  upon  the  second  hiring  for  a  year,  this  is  a  good  settlement, 

(ft)  See  jwa,       for  it  complies  with  the  act,  being  hired  for  a  year  into  a  parish  (a) ; 
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waA'h  mt  a  f  uffideDt  tervice,  at  there  had  been  a  hiring  for  a 
yesr.  Hie  legislature  had  two  reasons  for  making  this  a  quali'> 
ficatioo  for  a  settlement.  Ist,  The  credit  of  being  liired  for  a 
year.  .  2dly,  The  benefit  to  the  parish  by  an  actual  service :  and 
SO9  in  this  Gase>  it  is  answered,  if  here  is  a  hiring,  and  an  actual 
service  for  a  year :  but  when  the  service  is  precedent  to  the  hiring 
and  contract  for  the  service,  whether  that  should  gain  a  settle- 
mentf  I  do  not  know.  If  this  had  been  properly  stated,  we  might 
have  judged  of  it ;  so  it  is  the  best  way  to  send  it  down  again,  and 
if  it  appear  he  lived  the  first  year  under  any  contract,  the  pro- 
oiising  to  give  him  a  full  livery  and  wages  the  next  year  amounts 
to  a  hiring  for  a  year,  and  the  service,  part  in  one  year,  and  part 
io  another,  will  be  sufficient :  I  shall  never  consent  to  quash  this 
order  as  it  now  stands.  —  Upon  which  it  was  ordered  to  be  sent 
down  again  to  the  Sessions,  (a) 

889.  ^€X  V.  Wincauntony  H.  2\  25  G.S.  Burr.  S.  C.  299.—  Agenermlkirmg 
J.  F.  was  bom  in  fT.,  where  he  lived  with  his  parents  until  the  •1h»11  be  con- 
age  of  17;  when,  being  informed  that  S.  fV.,  of  C.  //.,  wanted  a  »??«*?»  be  a 
stout  boy,  he  went  and  offered  to  serve  him.     W^,  liking  him,    *^^  ^  * 
hired  him  to  serve  in  husbandry,  and  agreed  to  give  him  meat, 
drink,  washing,  and  lodging,  and  clothes  when  wanted ;  but  no 
particalar  time  was  agreed  on  ;  and  the  pauper  apprehended  his 
aaster' might  turn  him  off,  or  he  might  go  away  from  him,  at  their 
deasnre ;  nevertheless,  there  was  no  agreement  for  that  purpose. 
Tbe  pauper  continued  with  and  served  W.  in  C.  //.  for  two  years 
soda  half;  and,  at  the  end  of  the  first  three  quarters  of  a  year, 
wanting  clothes,  his  master  provided  clothes  for  him ;  and  so 
afterwards,  when  he  had  occasion  for  clothes.     The  pauper  afler- 
wards  removed  into  the  parish  of  C,  .'nit  having  gained  no  settle- 
ment there,  was  removed,  with  bis  wife  and  family,  to  fV.     The 
ScMioDS  adjudged  the  paupers  gained  no  settlement  by  such  ser- 
vice in  Cm  H.     It  was  argued,  that  a  general  hiring  is  a  hiring  for 
a  year,  Br.  Abr,  title  Labourer,  pi.  20.,  was  cited;  which  mcn- 
tkms,  that  by  the  statute  of  labourers,  U  Edw,  S.  c.  1 .   Quiiibei 
poietu  IK  corpore  doit  server ;  and  Hankford  said,  *'  that  every 
^*  infant  of  12  years,  retained,  ought  to  serve."     And  "  Si  Jeo 
^fiee  covenant  cue  un  de  moi  server,  il  viendra  et  mon  service  pour 
**un  an  entierJ'     So  also  Lord  Coke  says  (b),  "  If  a  roan  retain   (6)Co.Lit.42.b. 
"  a  servant  generally,  without  expressing  any  tinier  the  law  shall 
"  construe  it  to  be  of  one  year ;  for  that  retainer  is  according  to 
«  Uiw.**     The  act  of  8  &  9  fV.  3.  c.  30.  only  requires  a  service : 
tbe  hirmg  depends  upon  S&  ^  IV.&  M.  c.li.     Now  here  is  an 
express  service  stated.     So  that  the  only  question  is  upon  the 
himig.    The  modern  cases  cited  were  Crowland  v.  St.  John  Bap' 
itsi  (c),  where  it  was  said  he  served  for  a  year,  and  the  order  was  ..  s^JJi^ent^of 
Md  ^bod ;  for  the  law  presumes  he  was  hired  for  a  year :  and  ^i^  Poor.*' 
Cbeskam  v.  Missend^n  ((/),  where  5.  B.  came  as  a  hired  servant,   (^\j^,^^^^\,259, 
sad  lived  with  her  father  for  a  year  in  a  little  cottage  at  M.,  who 
Mve  her  10s.  a  year,  and  what  else  she  could  get,  and  she  was 
Solden  to  be  settled  at  Af.  .•  and  Rex  v.  Inhabitants  of  Putney,  (e)   [e)AfUe,\\.2%B. 
These  were  cited  to  prove  that  a  general  retainer  is  a  retainer  for 
a  year.     On  the  other  side  it  was  argued,  that  this  was  only  a 
hiring  at  will ;  though  they  admitted  that  the  old  books  prove  that 

.  («)  The  recoffdii  have  been  Marched  ;  but  it  does  not  appear  whether  this  caie 
ever  came  iKlbrc  the  Court  again. 
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A  gentleman, 
whose  hired 
aenrant,  of  the 
name  of  £n^ 
was  gone  away, 
said  to  the 
pauper,  **  Do 
you  like  the  life 
of  a  keeper?" 
"  Yes." 
'*  Then  go  into 
HUVb  place, 
and  you  shall 
want  no  encou- 
ragement.** 
This  is  a  gene- 
ral hiring;  and 
a  sendee  under 
it  for  a  year 
will  gain  a 
settlement. 


An  agreement 
to  liTC  in  the 
bouse  of  a 
fiither-in-law, 
and  to  work 
with  him  for 
Id.  a  gross, 
deducting  5s.  a 
week  for  board 
and  lodging,  is 
not  a  general 
hiring  for  a 
year. 

S.C.BI.Rep. 
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a  general  hiring  is,  upon  the  statute  of  labourers^  a  hiring  finr  a 
year.  Yet  the  circumstances  of  the  hiring  may  show  the  intention 
to  be  otherwise.  And  that  this  hiring  seems,  upon  the  circum* 
stances  of  it,  to  be  only  at  the  will  of  each.  The  rule  is  not  to  be 
taken  so  strictly  and  absolutely,  as  that  it  cannot  be  otherwise ; 
but  only  that,  primdjaciet  a  general  hiring  is  a  hiring  for  a  year. 

—  Lee  C.  J.  It  is  agreed  that  a  general  hiring  is  a  hiring  tor  a 
year,  according  to  1  Inst,  4f2  b.  Therefore  the  only  question  is, 
Whether  the  circumstances  of  this  case  show  an  intention  to  the 
contrary  ?  The  apprehension  of  the  pauper  is  stated  indeed  to 
have  been  to  the  contrary  ;  but  it  is  also  stated,  that  there  was  no 
agreement  for  that  purpose.  His  Lordship  said,  he  did  not  see 
any  circumstances  to  vary  it  from  the  general  rijile,  which  has 
been  and  must  be  agreed. — The  three  other  Judges  were  of  the 
same  opinion. 

290.  Rex  V.  Berwick  St.  John,  E.  T.  33  G.2.  Burr.  S.  C.  502. 

—  B.  B,  happening  to  meet  5. ./.,  then  head-keeper  of  Ruslimore 
Lodg€f  (one  of  the  lodges  of  Cranbome  Chase),  who  resided  at 
tiie  Lodge,  in  the  parish  of  Berwick  St.  John^  and  had  then  lately 
parted  with  one  E,  //.,  who  had  been  for  many  years  one  of  his 
servants  or  under-keepers,  at  the  wages  of  SL  a  year  and  a  keep- 
er's livery,  besides  meat,  drink,  and  lodging.  J.  addressed  the 
pauper  in  these  words :  '<  Do  you  like  the  life  of  a  keeper  f*  which 
being  answered  in  the  affirmative,  he  said  further,  '*  Then  go  into 
'*  Ned  Hill's  place,  and  you  shall  want  no  encouragement ;  Fil 
**  give  you  a  suit  of  clothes  directly."  The  pauper  readily  con- 
sented, and,  without  further  conversation,  went  immediately  into 
the  service,  and  continued  therein  for  three  years,  residing  all 
that  time  with  his  -  master .  at  R.  L.  Upon  or  soon  after  his 
entering  into  the  service,  he  was  furnished  with  a  keeper's  livery  ; 
was,  during  the  three  years,  provided  with  meat,  drink,  and  lodg- 
ing, and  at  the  end  thereof  was  paid  9^  for  his  service.  —  Lord 
Mansfield  :  This  man  served  three  years,  and  received  three 
years'  wages ;  but  it  is  objected,  that  he  was  never  hired  at  all.  It 
IS  admitted,  tliat  if  he  was  hired  at  all,  it  would,  by  law,  be  a 
hiring  for  a  year.  And,  upon  the  dialogue  stated,  it  is  a  clear 
hiring,  for  H.  was  a  hired  servant. 

291.  Rex  V.  St.  Peters  in  Dorchester  (a),  M.  T.  4  G.  3.  Burr. 
S*  C.  513. — ♦The  pauper  was  born  in  the  parish  of  The  Holy 
Trinity,  but  Iiis  father's  settlement  was  in  St.  P.'s.  Soon  after 
his  birth  his  father  died,  and  his  mother  married  again  to  one 
E.  0.,  an  inhabitant  of  The  Holy  Trinity^  when  the  pauper,  her 
son,  was  about  six  years  old.  'Die  son  removed  with  his  mother 
to  the  house  of  his  step-father,  and  resided  there  till  the  age  of 
sixteen ;  during  all  which  time  he  was  employed  by  his  steu-father 
in  his  trade  of  a  button-maker,  who  had  the  beneht  of  his  labour, 
without  any  other  compensation  tlian  maintenance,  and  pocket- 
money  as  the  step-father  thought  fit.  About  the  age  of  16, 
the  pauper  insisting  on  a  larger  ^lowance  for  his  labour,  and  the 
step-father  refusing  to  allow  it  him,  the  pauper  left  his  step-fatber's 
house,  and  went  to  B.  After  passing  some  time  there,  he  returDod 
to  the  parish  of  The  Holy  Trinity,  where  he  and  his  #tep*fiither 
came  to  an  agreement,  by  which  the  son  was  to  live  with  the  step- 
father in  his  house,  and  to  work  as  before  at  his  trade,  and  to  be 

(n)  Sec  Rex  r.  Chillesford,  anie,  pi.  266. 
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paid  al  the  rate  of  one  penny  a  gross  for  the  buttons  he  should 

make,  (being  the  same  wages  as  Uie  8tep*father  paid  to  the  other 

workmen  he  employed, )  deducting  at  the  rate  of  5s.  a  week  for 

his  meat,  drink,  washing,  and  lodging.    There  was  no  other  hiring 

or  agreement  between  the  parties.     Under  this  agreement  the 

pauper  lived  and  worked  with  his  step-father  in  the  parish  of  The 

Holy  Trinity  four  or  five  years,  and  received  wages,  and  paid  for 

his  maintenance  at  the  rate  agreed  on.  —  Lord  Mansfield: 

This  is  the  case  of  a  workman  hired  to  work  by  the  piece.     It  is 

not  like  any  of  the  cases  where  there  was  a  hiring  for  a  year. 

There  was  a  case  somewhat  like  this  about  burling  of  cloth,  (a)   fa)  Rex  p. 

Indeed  hiring  in  general  and  indefinitely  gives  a  presumption  of  a  Inhabitants  of 

hiring  for  a  year,  where  the  nature  of  the  service  and  subsequent  Wrington,onte, 

fieicts  concur  to  render  it  probable  that  it  was  so  meant ;  but  the  P^*  ^^ 

nature  of  the  present  service  is  quite  otherwise.     It  is  very  clear, 

in  this  case,  that  there  was  no  hiring  for  a  year,  either  express  or 

implied. 

292.  Rex  v.  Dedham(a),  M.  T.  10  G.  3.  Burr.  S.  C.  653.—  a  hiring  at 
The  pauper  was  bred  up  to  the  trade  of  a  plumber  and  glazier.  «  ss.  a  week^ 
In  the  month  of  April  1767  he  let  himself  to  J,  Af.,  of  D.,  plumber  hotad,  lodging, 
and  glazier,  at  the  wages  of  6s.  a  week,  board,  lodging,  and  wash*  •°*^  ^"*"!5' 
inir,  summer  and  winter.     He  served  under  that  agreement  for  !*5!!!!l!!f^»  u  «^ 

.**  <•«•  1  1         !•  t»  I  tnnter.    is  not 

the  Space  of  11  months,  when  his  master  having  taken  an  ap-  ugenendhiriMg 
prentice,  informed  him  that  he  must  lodge  out  of  his  house.  Upon  for  a  year.-  fbr 
which  the  pauper  demanded  sixpence  a  week  more ;  alleging  that  the  cootnct 
he  would  otherwise  quit  the  service,  on  account  of  his  master's  ™!*^  ^J!^^ 
having  withdrawn  from  the  original  agreement.     He  continued  to  JJJTnm^er  or 
receive  the  additional  sum  of  6(/.  a  week  till  the  September  follow-  the  servant 
ing :  and  during  all  the  said  service  his  master  paid  htm  his  wages,  before  a  year 
in  different  proportions,  as  he  wanted  them.  —  Lord  Mansfield  :  expired. 
All  the  cases  require  a  hiring  for  a  year,  but  there  must  be  a 
reciprocal  obligation  upon  both  the  contracting  parties.     I  see 
nothing  here  diat  can  be  laid  hold  on  to  make  it  a  hiring  for  a 
year.    It"  was  a  hiring  at  so  much  a  week  ;  and  when  the  master 
could  not  lodge  the  servant  any  longer,  they  came  to  a  new  agree- 
ment for  an  additional  6d.  a  week.     The  servant  at  that  time 
alleged,  that  he  would  quit  the  service  unless  the  master  would 
comply  with  his  demand ;  and,  to  prevent  his  doing  so,  the  master 
complied,  and  agreed  to  pay  him  6d.  a  week  more. — Yates  J. 
There  must  be  a  hiring  for  a  year,  either  in  law  or  in  express 
words.     These  words  do  not  express  it ;  and  here  is  a  circum- 
stance stated  which  destroys  the  presumption  of  its  being  a  general 
hiring  for  a  year ;  namely,  that  the  servant  demanded  an  additional 
6ii,  a  week,  alleging,  that  he  would  otherwise  quit  the  service ; 
and  the  master  complied ;  so  that  neither  of  them  seems  at  that 
dme  to  have  thought  the  contract,  orighially  made  between  them, 
binding  for  a  year.  —  Aston  J.  Though  a  general   hiring  is  a 
hiring  ror  a  year,  yet  there  must  be  an  obligation  upon  the  servant 
to  serve  for  a  year,  in  order  to  his  gaining  a  settlement  under  such 
a  hiring.     But  there  is  nothing  in  the  contract  here  stated  that 
infers  such  an  obligation  upon  this  servant.    The  6s.  a  week  wtLgeSf 
lommer  and  winter,  only  imports  the  agreement  to  have  been, 
diat  the  wages  should  continue  always  the  same,  and  not  be  varied 
according  to  the  seasons  ;  it  does  not  import  that  the  contract  was 

(a)  See  Rex  v.  Warminster,  ante,  pi.  987. 
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to  continue  during  the.  whole  year.  And  the  master's  complying  * 
with  the  servant's  demand  of  the  additional  sixpence  a  week  upon 
the  servant's  declaring  that  he  would  otherwise  quit  the  service, 
shows  how  the  contract  was  then  understood  by  both  of  them* 
The  pauper's  apprehension  is  nothing;  we  cannot  regard  it; 
especially  as  he  is  stated  to  have  alleged  that  he  would  quit  th^ 
service  unless  his  master  would  comply  with  his  demand*—- 
WiL-LES  J.  concurred  in  opinion. 
A  hiring  at  293.  Rex  v.  Bradninch,  H.  T.  10  G.  3.  Burr.  5.  C.  662.  — The 

2s,6d,  A  week,    pauper  came  to  one  S.  R.,  in  the  parish  of  C,   and  agreed  to 
to  part  on  a        live  with  him  by  the  week,  at  28.  6d,  a  week,  and  to  part  at  a 
fortni^t'a  or  a   fortnight's  or  month's  notice.     The  pauper  being  asked,  **  How 
!ldA  ai^^'  "  ^o"«  ^e  intended  to  live  with  R.  r  replied,  "  he  did  not  know, 
under  it  of         "  but  as  long  as  they  liked."     And  accordingly  the  pauper  lived 
seven  yean,  the  with  R,  for  eight  years  under  that  agreement,  the  pauper  and 
servant  receiv-    master  being  both  at  liberty  to  part  from  each  other  on  a  fortnight 
inghiswagM      ^^  month's  notice.     The  pauper  received   his  wages  of  2s.  Qd* 
^Tend^of  a        *  week,  sometimes  at  the  end  of  the  week,  sometimes  at  the  end  of 
week,  or  a  fort-  &  fortnight,  and  sometimes  longer,  as  he  wanted  money.  —  Heath' 
nighl,  or  a         endeavoured  to  maintain,   that  this  was  a  hiring  by   the  year ; 
month,  IB  not     every  general  hiring  is  a  hiring  by   the  year ;  and  so  the  law 
•^*****"^     shall  construe  it;    for    that  retainer  is  according  to  law.     Com 

sainaaettle-      ^^*  *^'  ^'  '^^^  '^*®   down    expressly,   and    this  is    a    sort   of 
ment.  general   hiring.     It  cannot  be  taken   as   a  hiring   by  the  week 

Fide  Burr.  S.C*  only;  because  they  were  not  to  part  but  at  a  fortnight's  or 
No.  107.  and  a  month's  notice,  which  is  inconsistent  with  the  idea  of  a 
the  cases  there  hiring  only  by  the  week.  —  But  the  Court,  without  hearing  the 
dted,  p.  301.      counsel  on  the  other  side,  over-ruled  Heath's  argument.  —  And 

Lord  Mansfield  observed,  that  this  pauper  was  under  no  obliga- 
tion to  serve  for  a  year ;  whereas,  in  order  to  gain  a  settlement, 
there  must  be  an  obligation  upon  the  pauper  to  serve  for  a  year,  {b) 
Ifaboybehired  294.  Rex  V.  Stockbridge,  M.  T.  14  G.  3.  Burr.  S.  C.  759.— The 
as  a  bootcatcher  pauper  was  legally  settled  in  S.  He  was  afterwards  hired  to  one 
and  po^oy,  ^^  j^  ^  ^f  ^^^  parish  of  W.y  to  serve  him  as  a  bootcatcher,  and 
which  he  was  to  occasionally  as  a  post-chaise  driver,  no  term  for  which  he  was  to 
serre  is  men-  Serve  being  mentioned :  he  accordingly  went  into,  the  service  of  Mj 
tioned ;  and  he  and  continued  in  it  for  one  year :  and  was,  during  that  time,  found 
is  found  in  by  his  master  in  meat,  drink,  and  lodging  there,  but  received  no 
-board  and  lodg.  wages  for  such  service.  The  only  conversation  that  passed  between 
Ii?'iw^SiU  ^^^  »°^  ^'  ^a«  ^  ^o"o^8 :  the  pauper  asked  AT.,  "  Whether  he 
isagmmi/  *'  wanted  a  bootcatcher  and  driver?"  iV.  said,  ««  Yes."  The 
hiring,  pauper  replied,  "  That   he  was  willing  to   serve   him."     And 

thereupon  N.  bid  him  go  into  the  yard  and  look  afler  the  horses. 
No  mention  was  made  of  wages,  or  of  meat,  drink,  or  lodging; 
The  pauper  quitted  N.,  and  was  aflerwards  sent  for  by  one  J.  IF., 
an  innkeeper  at  B. :  He  went  to  W.^  and  asked  him,  **  If  he 
"  wanted  a  driver  ?''  to  which  fV.  answered,  "  Yes :"  and  the 
pauper  said,  «  he  should  be  glad  to  serve  him :"  upon  which  he 
was  ordered  by  fV.  to  take  care  of  his  horses,  and  not  to  drive 
them  too  hard :  no  mention  was  made  of  meat,  drink,  or  lodging 
The  pauper  served  ^.  as  a  postillion,  for  a  year,  in  the  parish  ol 
^.;  being  found  by  him  in  meat,  drink,  and  lodging  there,  but 
received  no  wages :  The  pauper  said  that  he  believed  that  N.  anc 
IV.  both  understood,   that  he   was  to  have  his  meat,  drink,  anc 

(b)    Hfii  Burr,  a  C  No.  98.  p.  280. ;  and  No.  165.  p.  513. ;  and  No.  202 
p.  653. 
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lodgings  while  he  continued  with  them ;  and  the  pauper  thought 
he  was  at  liberty  to  leave  either  the  said  N.  or  IV.  whenever  he 
pleased:  it  was  proved  by  several  witnesses,  that  the  customary 
manner  of  engaging  postillions  is  as  above  mentioned ;  and   that 
the  maators  and  postillions   think  themselves  at   liberty  to  part 
whenever  they  please.     The  Sessions  were  of  opinion,  that  the 
pauper  did  not  gain   a  settlement   either  in    fV.  or  B.  —  Mr. 
Justice  Aston  declared  himself  fully  satisfied  that  the  justices 
were  mistaken  in  their  opinion.     A  general  inde6nite  hiring  is   a 
hiring  for  a  year,  unless  something  appear  that  may  raise  a  pre- 
sumption to  the  contrary.    In  proof  of  this  he  cited  the  case  of 
WeyhiU  (/i),  and  that  of  St.  Peters  in  Dorchester  (b);  also  the  (a)^itte,pl.271. 
case  of  Wincaunton.  (c)     Now,  here  is  enough  stated  to  show  a  (6).^lfiie,pl.99i. 
general  indefinite  hiring :  which  is*,  by  law,  a  hiring  for  a  year :  fAJnu  pL889. 
and  nothing  is  stated  to  contradict  it,  or  to  raise  a  presumption  to 
the  contrary.     Therefore  the  presumption  must  be,  that  the  hiring 
was  for  a  year.  —  Mr.  Justice   Willes    and  Mr.  Justice 
Ashhurst  expressed  themselves  to  the  same  effect. 

295.  Rex^.  CiareyM.T.  16  G.ti,  SBur.S.C.S]9 Thepau-  a  hiring  at  8i. 

per,  a  journeyman  miller,  let  himself,  at   Michaelmas  1768,  to  E.  amont^  wiUi* 
S.f  of  C.y  by  the  month,  at  the  wages  of  8s.  a  month,   to   be  at  liberty  to  let 
liberty  to  depart  from  her  service  at  a  month's  wages  or  a  month's  Wnwelf  out  ia 
warning :  at  the  time  of  his  hiring,  it  was  agreed   between  the  l>*'7«*-tlme> 
pauper  and  E.  S.,  that  if  he  continued  in  her  service  till   harvest  monuf'swalw 
time,  he  should  be  at  liberty  during  harvest  month  to  let  himself  oramonth^ 
to  nny  otfier  person  lie  chose  for  the  harvest  month.     The  pauper  warning,  is  not 
continued  five  years  in  the  service  ofJB.  S. ;  and,  during  that  time,  ^gpieralind^ 
constantly  let  himself  to  some  person  or  other  for  the  harvest,  and  ^*  hmng  for  a 
received  the  comnAn  wages  of  8*.  from  his  said  mistress  for  the  ij^^jai  hUing 
bartest  month  in  each  year,  and  paid  her  one  moiety  of  the  wages  by  the  month. 
earned  at  such  harvest  annually  and  during  his  service  with  her; 

but  generally  at  the  end  of  every  month,  and  sometimes  weekly, 
received  his  wages  of  Ss.  a  montn,  or  in  that  proportion  :  he  con- 
sidered himself  as  a  monthly  servant,  and  at  liberty  to  leave  his 
mistress  at  the  end  of  any  month,  paying  a  month's  wages,  or 
giving  a  month's  warning,  according  to  his  first  agreement.  — 
The  Sessions  were  of  opinion  that  the  pauper  had  thereby  gained  « 
a  settlement  in  C ;  but  in  the  Court  of  King's  Bench  it  was 
objected,  that  this  was  no  hiring  for  a  year,  but  only  a  hiring  for 
a  month ;  and  the  counsel  on .  the  other  side  gave  it  up  as  inde- 
fimsible. 

296.  Rex  v.  Bath  Easton,  H.  7*.,  16  G.3.  Burr.  S.  C.  823.  —  a  general  inde- 
The  pauper,  a  single  man,  was  bred  a  barber:  in  the  year  17^8  jinUe  hiring  io 
he  was  settled  at  B.  E.y  and  went  from  thence  to  Z).,  to  get  em-  ««■▼«  for  board 
pfoyment.     He  accordingly  offered  himself  to  one  G.,  a  barber  of  *"^  l«lg»ng» 
the  pansh  of  St.  J.,  in  Z).,  who  engaged  him  into  bis  service  as  a  J^rq|2^itwint 
journeyman   barber,  and  agreed  to  give  him  meat,  drink,  and  gtoad  of  wages, 
kMiging,  but  would  not  give  him  any  wages,  in  lieu  of  which  he  is  a  hiring  for  a 
was  to  have  the  Christmas-boxes.     He  accepted  these  terms,  but  year,  Uiough 
nothing  further  passed  at  that  time ;  and  no  particular  or  precise  ^*  master  and 
time  was  stipulated  or  agreed  on  between  the  master  and  him  that  ^™^*i^i"^j 
he  should  serve  :  he  thereupon  entered  into  his  service,  and  lived  liberty  to  part 
with  G.  in  the  parish  of  St.  J.,  for  four  years  ;  during  which  term  when  they 

he  was  found  with  meat,  drink,  and  lodging  by  his  master  in  his  please. 
own  bouse,  and  received  the  Christmas-boxes  that  were  given  by  the 
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cuQtomerB,  and  thought  hiniBelf  at  liberty  toleafe  his  nuttter  when 
he  thought  proper.  He  then  lefl  G.,  aira  went  to  M*,  and  senred 
B.  (who  kept  a  public-house  there),  in  his  stable.  B.  agreed  to 
find  hint  raeat^  drink,  washing,  and  lodging  in  his  own  house ;  but 
he  was  not  to  give  him  any  other  wages  than'  what  he  might 
receive  as  perquisites  of  the  stables,  from  hoi-ses  that  came  there ; 
but  no  particular  or  precise  time  was  stipulated  or  agreed  on  that 
he  should  serve:  he  apprehended  that  his  master  might  have 
turned  him  off,  or  he  might  have  gone  away  from  him,  at  their 
pleasures;  but  there  was  no  agreement  between  t]»em  for  that 
purpose :  sixteen  years  elapsed  from  his  first  going  to  B,  until  he 
finally  left  him,  but  during  the  said  time  he  left  B.  several  times, 
at  his  pleasure ;  but  from  the  time  of  his  first  going  into  the  service, 
he  was  with  B.  two  years,  and  upwards,  without  leaving  him  at 
all ;  and  at  the  end  or  the  said  term  of  16  years,  he  was  with  B. 
for  three  years  together  without  interruption  :  and  during  the  whole 
time  he  lived  with  B.  he  was  found  by  him  in  meat,  drink,  washing, 
and  lodging.  —  The  justices  removed  him  from  M-  to  B.  £.,  and 
the  Sessions  confirmed  the  order ;  but  it  was  admitted  by  the 
counsel  in  support  of  the  order,  that  the  general  hiring  at  M.,  and 
his  service  unae>  it,  had  gained  him  a  settlement  there  ;  and  the 
two  orders  were  accordingly  quashed. 
A  general  hir-  297.  Rex  v.  Seaion  and  Beer,  E.  T.,  24  G.S.  Editor';  MSS. 
faig  at  weekly  '^  The  pauper  being  settled  in  the  parish  of  S.  and  B,  went  into 
wageiisahiring  the  parish  of  J5.,  and  made  an  agreement  with  S.  P.,  who  kept  a 
for  a  year.  public-house  there,  as  follows :   "  That  P.  should  give  him  U. 

&C  Cald.  440.  «  a^^eek  as  he  had  given  the  other  man  or  men,  and  the  vails  of 

**  the  stables."  Nothing  was  said  about  the  time  of  his  service. 
At  the  end  of  the  year  his  mistress  said  to  hith,  **  You  have  been 
«•  here  a  year,  I  will  pay  you."  To  which  the  pauper  answered, 
**  It  is  no  matter,  I  may  stay  with  you  another  year."  She  said, 
"  Very  well,  S."  He  did  stay  another  year,  and  then  received 
what  was  due  to  him,  being  st  4«.  He  worked  in  the  stables  as 
an  ostler ;  and  neither  at  the  time  of  making  the  first  agreement, 
nor  at  the  end  of  the  first  year,  was  any  mention  made,  either  by 
the  mistress  or  the  pauper,  of  a  hiring  for  a  year,  or  of  the  term 
for  which  he  was  to  serve  ;  but  the  pauper  apprehended  that  his 
master  might  have  parted  with  him  at  any  time,  on  giving  reason- 
able notice.  No  evidence  was  given  of  the  time  for  which  any 
such  man  or  men,  as  above  referred  to,  had  been  at  any  time  hired 
by  P, — The  Sessions  were  of  opinion,  that  the  pauper  gained  no 
settlement  in  B.,  and  confirmed  the  order  of  removsd  to  S.  and  B. 
—  Fanshaw  showed  cause,  and  endeavoured  to  distinguish  this 
from  the  cases  of  general  hirings,  particularly  the  case  of  Berwick  St* 
la)Jnu,pl  290.  John  (a),  Bex  v.  Dedham  (  A  ) ,  Rex  v-  Bradninch  (c),  and  Rex  v.  Stock- 
(6)^nte,pl.292.  bridge,  {d)  —  Sylvester,  contra^  said,  this  was  the  common  case 
(c)itffiitf,pl.298.  of  a  general  hiring,  which  was  equivalent  to  a  hiring  for  a  year, 
(<l)^fi<e,pl.294.  unless  circumstances  appeared  to  show  a  contrary  intention  ;  and 

that  the  circumstances  here  did  not,  they  relied  on  Rex  v.  Win" 
(«)^nte,pl.289.  caunton.  (e)—  Willes  J.     The  first  agreement  was  general,  but 

the  pauper  was  to  receive  wages  like  a  former  servant.  I  think 
the  conversation  at  the  end  of  the  year  was  an  agreement  to  serve 
another  vear,  which  makes  it  even  stronger  than  the  case  of  a 
general  hiring.  The  case  of  Rex  v.  Stockbridge  is  decisive  of  the 
present  question. -^AsHHURST  J.     lam  not  for  narrowing  the 
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detennkuitions  in  &vour  of  settleinenU ;  and  tliis  does  not  go  so 

far  at  Mme  other  cases.    The  general  rule  is,  that  an  indefinite 

hiring,  wilhout  aiiy  circumstances  to  show  that  a  less  time  was 

meant,  shall  be  considered  as  a  hiring  for  a  year.    In  this  case 

the  first  conversation  would  amount  to  an  indefinite  hiring.    The 

second  seems  to  show,  that  it  was  in  the  mind  of  l^oth  that  it 

should  be  a  hiring  for  a  year.     There  are  cases  where  it  has  been 

so  held,  against  the  apprehension  of  both — Bullbr  J.     It  is 

settled  in  a  variety  of  cases,  that  the  apprehension  of  the  pauper 

makes  no  difierence.      What  the  Court  went  upon  in  Rex  v. 

Dedkam  (a)  was  not  the  apprehension  of  the  pauper,  but  a  coo-  (a)Jnte,pl.992. 

venaUon  between  him   and  his  master  explaining  the  original 

contract ;  that  circumstance  being  laid  asid^  what  Yates  J.  said 

in  that  case  is  decisive  of  this  ;  for  he  considered  the  payment  of 

the  wages  weekly  as  making  no  difference.     The  first  agreement 

would  be  sufficient ;  but  on  the  second  there  can  be  no  doubt.  — 

Order  quashed. 

298.  Rex  v.  Elstacky  H.  T,   25  G.3.  Editor'^  MSS.  —  The  A  hiring  at 
pauper  was  hired  to  «/.  and  /.  S.  of  /r.,  two  brothers,  who  kept  weekly  wages 
house  and  lived  together.     She  was  the  only  female  servant  in  the  f<w»o  long  rime 
house,  and  did  all  the  menial  and  household  business.    No  mention  "^  "''^^'^Lj* 
was  made  about  being  hired  for  a  year.     She  hired  herself  to  Unotam^ 
them  at  the  wages  of  Is,  4^.  a  week,  and  board  and  lodging,  for  hiring  for  a 
ai  long  a  time  as  they  should  want  a  servant.     When  she  had  year, 
served  seven  weeks  she  was  paid  her  wages ;  and  afterwards,  when  S.C.Cald.480. 
she  had  served  two  or  three  months,  she  was  paid  again  as  she 
wanted  them.     She  continued  to  live  a  year  and  five  months  in 
die  service ;  and  declared,  she  did  not  think  herself  loose,  or  at 
liberty  to  go  away  at  the  end  of  every  week,  nor  even  at  the  end 
of  e^ery  month.     She  was  removed  from  H\  to  £.,  and  the  Ses- 
sions  confirmed   the   order.  —  Bearcroft,   in   support   of  the 
orders,  admitted  that  a  general  hiring  standing  alone  would  be  a 
hiring  for  a  year ;  and  that  the  single  circumstance  of  wages  pay- 
able weekly  would  not  prevent  it  from  being  so  considered ;  but 
he  conieaded,  that  this  was  not  that  kind  of  indefinite  hiring,  but 
a  contract  determinable  at  the  end  of  any  one  week,  at  the  pleasure 
oi  the  master,  and  no  obligation  on  either  side  for  a  year.     As  to 

the  apprehension  of  the  pauper,  that,  he  said,  was  immaterial 

Lbigh»  eontr^,  said,  that  a  hiring  for  so  long  as  they  should  want 
a  servant  would  of  itself  be  a  general  hiring  (6);   that  in  one  (f>)  But  Mr. 
case  (c)  a  contract,  expressed  to  be  at  will,  was  held  to  be  a  ^T"*'.*^  BuUer 
general  hiring,  unless  the  will  was  determined.     In  short,  wherever  p^^^^^  '* 
the  time  is  not  expressed  to  be  for  less  than  a  year,  it  is  a  hiring    .  .  p 
for  a  year,  which  is  the  only  hiring  known  to  the  law.    This  ^oc^bridL 
woman  was  a  menial  servant,  which  is  in  its  nature  a  service  for  a  an/^,  pi. 294.'; 
year.     In  Rex  v.  Bath'Easion  (d),  and  other  cases,  the  Court,  butnoBuch 
they  said,  had  gone  farther,  and  given  a  settlement  where  it  was  circumstance 
doubtful  if  there  were  any  retainer  at  all.     As  to  the  circumstance  «PP«a"  in  **>«• 
of  the  wages  being  payable  weekly,  it  certainly  made  no  difference.  "**' 
The  case  of  Rex  v.  Dedham  (e)  would  have  been  a  settlement  if-  (««M«<<?.P»-296. 
it  had  not  been  for  the  additional  sixpence  in  the  middle  of  the   («)'^»***»pl*2^^ 
year.—  Lord  Mansfield  :   A  general  hiring  without  limitation 
of  time  is  presumed  to  be  a  hiring  for  a  year  ;  but,  like  all  other 
presunptions,  it  is  to  be  explained  by  circumstances,  and  holds 
good  ooly  till  the  contrary  appears,     wherever  an  intent  appears^ 
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to  hire  for  aJess  time,  this  destroys  the  presmnption.     I  tbiiik 
enough  appears  in  this  case  to  show,  that  a  hiring  for  a  year  was 
not  intended.     For,  Ist,  the  contract  is  at  the  will  of  the  master, 
"  for  as  long  a  time  as  he  shall  want  a  servant;"  and,  2dly,  there 
is  a  certain  time  at  which  only  the  servant  can  he  turned  off;  that 
is,  the  end  of  a  week.     She  could  not  he  discharged  at  the  end  of 
the  year  if  it  happened  in  the  middle  of  a  week.  —  Orders  con- 
firmed. 
An  agreement        299.  Rex  v.  CheHser/,  T.  T.  27  G.  3.  2  T.  R.  S7.  — -  The  pauper 
to  u  ^"  aT^     ^^^  hired  for  a  year  at  the  wages  of  4/.,  and  served  out  that  year 
fiitber  and  do     ^'^^  ^^'  '^•»  ^^  ^^^  parish  of  C.     About  three  weeks  before  that 
the  offices  of  a    service  expired,  her  father,  who  was  a  day-labourer,  in  consequence 
servant  for  a       of  his  wife's  death,  came  to  the  pauper,  and  applied  to  her  to 
year,  for  her       come  and  live  with  him,  to  do  the  offices  of  a  servant,  for  a  year 
•'^^"andlrther     '*^  *^®  parish  of  T.,  and  offered  her  her  board  and  lodging,  and 
perauisites,  is  a    such  profits  as  she  could  make  by  keeping  fowls,  and  what  she 
good  hiringfir   could  earn  by  her  own  labour ;  and  if  that  did  not  produce  as 
a  ^eor,  though    much  as  she  got  at  Mr.  .SVs,  her  father  was  to  make  up  the  dif- 
the  daughter  is    ference.     She  agreed  to  come  on  those  terms,  and  came  accord- 
■*      "2.**^       ingly,  and  lived  with  him  in  pursuance  of  that  agreement  in  the 
can  by  her         parish  of  T,  for  a  year  and  upwards,  during  which  time  she  got 
labour.  about  1/.  11 5.  6d.  by  keeping  fowls,  and  2/.  12^.  6d.  by  going  out 

charing  and  taking  in  plain  work ;  and  at  the  end  of  the  year  her 
father  gave  her  10«.,  as  an  additional  recompence  for  her 
having  gone  out  with  him  to  reap  in  the  harvest  month.  —  Asr- 
HURST  J.  All  that  is  necessary  to  give  a  settlement  under  these 
statutes  is,  that  there  should  be  a  hiring  for  a  year  and  a  service 
for  a  year.  As  to  the  hiring  for  a  year  it  is  only  necessary  to 
read  the  words  of  the  case  to  determine  it :  it  states,  that  the 
pauper's  father  applied  to  her  to  come  and  live  with  him  to  do  the 
offices  of  a  servant  Jbr  a  year  on  certain  terms,  which  she  agreed 
to,  and  that  she  came  accordingly  and  lived  xmth  him  in  pursuance 
of  that  agreement  for  a  year.  The  objection  is,  that  this  is  no 
hiring,  because  the  Sessions  have  not  stated  that  the  pauper  lived 
as  a  hired  servant ;  but  there  is  no  occasion  for  the  Sessions  to 
state  that  expressly,  if  it  sufficiently  appear  from  the  terms  of  the 
contract ;  now,  in  the  present  case,  that  does  appear.  Then  it 
was  objected,  that  the  contract  was  not  binding ;  but  that  is  not 
so,  she  was  hired  to  do  all  the  offices  of  a  servant  for  a  year.  The 
terms  of  the  contract  are  not  such  as  would  enable  the  pauper 
absolutely  to  leave  her  father's  service,  but  only  to  do  particular 
work  for  her  own  benefit ;  she  was  first  bound  to  perform  all  his 
M'ork,  and  consistently  with  that  she  was  at  liberty  to  gain  as  much 
as  she  could  earn  by  her  own  labour.  This,  therefore,  was  a  good 
hiring  for  a  year.  And  as  to  the  service  the  case  states,  that  the 
pauper  lived  with  her  father  in  pursuance  of  the  agreement  for  a 
year.  This  is  by  no  means  like  the  Pittminster  case,  for  there  was 
no  hiring  at  all  for  any  time. —  Grose  J.  In  order  to  gain  a- settle- 
ment by  hiring  and  service,  there  must  undoubtedly  be  a  hiring 
for  a  year,  and  a  service  for  a  year.  But  in  the  hiring  it  is  not 
necessary  to  use  technical  terms ;  the  word  "  hiring"  need  not  be 
stated  on  the  case ;  it  is  sufficient  if  it  appear  that  the  senrant 
agreed  to  serve,  and  the  master  to  pay  for  that  service  for  a  year. 
Then  the  circumstance  of  the  father  being  the  master  of  his  own 
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child  will  nojC  vary  the  case.  This  was  not  a  hiriog  generally  by 
the  fiuber  as  long  as  he  lived,  but  a  hiring  for  a  year  expressly. 
The  father  offered  th^  pauper  certain  terms,  which  it  is  stated  she 
•greed  to  accept ;  then  there  was  a  contract  between  them  for 
hiring.  According  to  the  terms  of  this  contract  she  was  not 
at  liberty  to  desert  her  father's  service ;  she  was  only  permitted 
to  do  what  other  work  she  could  consistently  with  her  father's 
service ;  which  she  was  first  bound  to  perform.  She  did  every 
thii^  which  related  to  her  father's  service,  and  her  earning  besides 
that  will  not  prevent  its  being  considered  as  a  hiring  for  a  year. 
And  as  to  the  service,  it  is  expressly  stated,  that  the  pauper  lived 
with  her  father  for  a  year  in  pursuance  of  thai  agreement* — The 
orders,  therefore,  removing  her  from  T.  to  C,  were  quashed. 

SOa  fUx  V.    Macclesfield,    H.  T.  '29  G.  3.  3  T.  /i.  76.  — The 
pauper  being  settled  in   fP.,  was  hired,  about  15  years  ago,  by   Ifaiemmtbe 
Francis  Bestoicky   late   of  M.,  button-maker,  for  11  months,  at  hired  for  d^unt 
10/.  lOf.  wages:  at  the  end  of  11  months  the  master  and  the  www^for 
pauper  settled  his  wages  for    11   months,  and  his  master  gave  llj^j^jj^ 
lOt.  6^  over,  saying,  that  Le  had  been  a  good  servant,  and  added,  ^j^  o/tha!t*' 
**  You  may  as  well  staj^  on  an  end  in  your  place  ;  the  place  suits  time  the  master 
*'  you,  and  you  suit  the  place."  The  pauper's  answer  was,  "  Very  telU  him  that  he 
"  well.  Sir,  1  have  no  objection ;"  and  the  pauper  continued  to  "**y  '^^  ^  <"• 
follow  his  master's  business  near  three  years.     The  pauper,  being  ^^' J^'^^y,- 
at  B.  with  his  master's  cart,  was  taken  ill,  and  staid  there  some  wara^and  the 
time,  which  occasioned  him  to  lose  his  service.     His  master  used  terrant  anents, 
to  give  him  money  occasionally  during  his  service  ;  but  the  pauper  this  tecond 
kept  no  account  himself.     A  few  days  after  the  pauper's  return  «gre«n«nt «» » 
from  JB.  his  master  settled  with  him  ;  the  pauper  did  not  know  in  ^w**'*'*"*^* 
what  manner,  but  supposed  the  money  was  right ;  he  thought  his 
wages  would  come  to  about  4«.  a«week.  —  Lord  Kenyon  C.  J. 
It  is  clear,  that  there  must  either  be  an  express  or  an  implied 
contract  for  a  year,  in  order  to  give  the  servant  a  settlement.    An 
express  hiring  for  1 1  months  will  not  confer  a  settlement,  unless 
the  Sessions  find  that  it  was  fraudulent,  and  that  a  year's  service 
was  intended  though  only  1 1  months  were  expressed ;   as  in  a- 
case  (a)  which  I  remember,  where   there  was  a  hiring  for   1 1 
months  with  an  agreement  to  give  in  another  month's  service,  (a)  Rex  v. 
Now,  in  this  case,  the  first  hiring  for  1 1  months  was  not  sufficient   Milwich, 
to  confer  a  settlement;  but  when  that  time  was  elapsed,   the  pM<»pl-306. 
master  told  the  pauper,  that  he  might  as  well  stay  on  an  end ; 
which  in  that  part  of  the  country  means  an  indefinite  time.      This 
second  hiring,  therefore,  must  be  considered  as  a  general  hiring, 
which  the  law  construes  to  be  a  hiring  for  a  year.      As  to  this 
expression    referring  to  the  time   for    which    the    pauper   was 
originally  hired,  it  is  too  refined  ;  it  only  referred  to  the  nature  of 
the  service  in  which  he  was  before  engaged.    Then  if  we  consider 
the  wages  for  which  the  pauper  served  under  a  second  agreement, 
it  negatives  the  idea  that  the  parties  contracted  for  another  11 
mon&s  for  the  same  definite  sum  which  the  pauper  received  under 
the  first  agreement ;  for  it  is  stated,  that  he  received  about  4fS.  a 
*  week,  which  does  not  amount  to  the  same  apportionment  of  wages. 
— «  AsHHUBST  and  Grose  Js.  concurred  ;  and  the  order  removing 
the  pauper  from  M.  to  W.  was  quashed. 
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A  hiring  to  SOI.  Rex  v.   Hampreston  (a),   £.  T.  SSG-S.  5T.R.9Q&.r 

serve  9XSs.9d.  fV.  Grajj^,  weut  to  one  S.  Hannam,  a  miller,  of  G.,  and  e^r^oiA 
a  week,  with  a  serve  him  for  Ss*  9d*  a  week ;  he  considered  himself  obliged^ 
liberty  of  part-  ggi^g  j,|g  master  on  Sundays  as  well  as  other  days;  and  accordiod 
month's^ notice  8®'^®^  ®"  Sundays.  .  "  They  had  a  liberty  of  parting  on  a  mow 
hagetierai  *  *^  notice  on  either. side.*'  He  received  Is.  as  earnest  to  biod'tt 
hiring.  bargain.    There  was  no  mention  of  time,  or  for  how  long  I 

S.  P.  Rex  V.  should  serve.  He  continued  under  this  contract  about  two  yeas 
Birdbrooke,  and  a  half,  residing  in  G.,  in  the  house  of  his  master.  He  thi 
pou,  pi.  320.       went  to  Tisbury  to  be  inoculated,  where  he  remained  two  month 

S.  Hannam  then  sent  for  him,  and  he  was  hired  again  by  him  i 
the  rate  of  4*5.  a  week,  the  pauper  insisting  that  the  wages  shoul 
be  even  money.  He  continued  to  live  witli  H.  under  the  la 
contract  for  two  years  and  a  half;  during  all  which  time  1: 
resided  in  his  master's  house  in  G.  —  Lord  Kenyom  C.  J.  It 
(6)P<»ti,pl.a59.   admitted  that,  since  the  case  of  Rex  v.  New  Windsor  (6),  the  circus 

stance  of  the  parties  having  it  in  their  power  to  determine  tli 
^  service  on  giving  notice  will  not  defeat  the  settlement,  where  thei 
is  a  contract  for  a  year,  and  a  year's  service  under  it.  Neitbi 
couldnt  be  disputed  by  the  counsel,  who  argued  in  support  of  tk 
order  of  Sessions,  that  a  general  hiring  is  not  a  hiring  for  a  yea 
In  each  of  the  cases  cited  there  was  something  to  show  that  tli 
parties  did  not  intend  that  it  should  be  a  general  hiring ;  on 
was  as  long  as  the  master  wanted  a  servant,  another  as  loo 
as  the  parties  liked,  where,  without  any  notice,  the  contrac 
might  immediately  have  been  determined.  But  wherever  th 
relation  of  master  or  servant  is  to  continue  for  an  indefinil 
time,  and  cannot  be  put  an  end  to  at  the  election  of  either  part; 
witliout  notice,  there  the  hiring  must  be  understood  to  be  a  hiriii 
for  a  year.  If  this  were  not  a  general  hiring,  those  who  dispute 
that  proposition  should  have  pointed  out  for  what  time  it  wai»  I 
continue ;  and  indeed  it  has  been  contended  to  be  for  a  months  c 
a  month  added  to  a  week  ;  but  there  is  no  foundation  for  eitbei 
For  if  that  were  so,  the  pauper  might  have  left  the  service  at  tli 
end  of  the  first  month,  or  of  the  five  weeks,  without  giving  ao 
notice  at  all :  but  there  is  no  pretence  for  that ;  for  by  the.  tern 
of  the  contract  he  was  to  give  a  month's  notice  before  he  cool 
(c]^ni^pL293.   determine  it.  And  this  is  distinguishable  from  Rexy.  Bradninch  (c 

for  there  was  a  hiring  for  a  stipulated  time  less  than  a  yea 
In  this  case,  independently  of  the  first  contract,  the  parties  tm 
again,  after  an  absence,  and  the  pauper  was  a  second  time  hire 
at  the  rate  of  4ts.  per  week,  the  pauper  insisting  upon  an  increai 
of  wages.  This  also  was  a  general  hiring,  which  in  law  is  a  hiriii 
for  a  year ;  and  the  pauper  having  served  more  than  a  year  und< 
it  in  G.  acquired  a  settlement  here.  —  Ashhurst  J.  It  is  ol 
servable  that  here  were  two  hirings,  entirely  distinct  from  eac 
other.  The  first  was  a  general  hiring  at  so  much  per  week,  whic 
the  law  takes  to  be  a  hiring  for  a  year.  And  it  has  been  di 
termined  that  the  other  part  of  the  agreement,  that  each  party  ha 
the  liberty  of  putting  an  end  to  the  contract  on  giving  a  month 
notice,  will  not  prevent  the  servant's  gaining  a  settlement.  O 
the  second  hiring  an  observation  arises  from  the  difference  of  tJ 
pression ;  for  there  the  pauper  was  hired  at  the  rate  of  4eS'pi 
tveek  ;  which  words  clearly  refer  to  the  quantum  of  the  wages,  ao 
not  to  the  duration  of  the  contract.  This  is  a  stronger  case  than  thi 
(a)  See  Rex  v.  Great  Yarmouth,  jiusl,  pi.  ti03. 
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fd"  Rn  V.  Birdbrooh*  (a)  —  Bullbr  J.     A  luring  at  so  much  ner  (a]PtoK,plS90. 

vreek  mmifi\y%  and  without  any  other  expreMion,  has  been  hela  to 

be  aiAj  a  hiriDg  for  a  week,  because  that  expression,  if  it  be  not 

explained  by  other  words,  has  been  taken  to  apply  to  the  duration 

of  the  contract*  and  not  to  the  wages;  but  here  are  other  words  to 

show  that  the  reservation  of  weekly  wages  could  not  confine  it  to 

be  a  weekly  hiring,  for  neither  party  could  determine  the  contract 

without  giving  a  month's  notice.     This  is  either  a  definite  or  an 

indefinite  hiring ;  if  the  latter,  the  law  says  it  is  a  hiring  for  a 

year.     Then  it  was  incumbent  on  the  counsel,  who  contended 

that  it  was  ^  definite  contract,  to  define  its  duration ;  but  nothing 

has  been  ttftted  to  show  that  it  was  a  definite  hiring.    It  could  not 

be  merely  a  hiring  for  a  week,  because  the  contract  was  only  to 

be  deternnned  by  giving  a  month's  notice :  not  for  a  month  only, 

as  one  of  the  counsel  admitted.    It  must  then  be  taken  to  be  a 

general  fairing ;  and  the  condition  of  being  at  liberty  to  part  on  a 

month's  notice  will  not  defeat  the  settlement ;  as  was  held  in  Rex 

V.  New  Windsor  (6),  and  Rex  v.  Birdbrooke,   What  was  said  by  Lord  {p)P^t  pl*  359. 

Kemyon  in  the  latter  of  those  cases  has   been  misapplied ;  his 

Loraship  had  disposed  of  the  former  part  of  the  case,  namely, 

that  there  was  a  hiring  for  a  year,  and  then  he  added,  *<  the  power 

"  of  giving  notice  makes  no  difference,  for  it  has  been  held  that  an 

*'  agreement  to  leave  the  service  on  giving  a  month's  warning  did 

**  not  defeat  the  settlement."  —  Gross  J.  of  the  same  opinion. 

302.  Rex  V.    IVorfield,   H.  T.    3*  G.  3.    5T.R.306.  —  The   ifaperwn 
pauper,  who  was  born  in  the  parish  of  fV,,  where  her  father  was  meettng  a  ler- 
legally  settled,  went  about  six  years  ago  lo  live  with  Smithy  in  vaot  i.i  place, 
Si.  JL*9  R»d  served  him  near  a  year,  but  was  not  hired  to  him  as  f*^  '^  ^*'?*? 
the  knows  of.      While  she  lived  with  Smithy  J.  J.,  of  SL  £.,  SJedtol™^ 
met  her,  and  taking  her  into  his  house,  asked  her  if  she  was  hired  ^^^  upon  iSr  ' 
again  to  Smiih  f   to  which  she  answered  she  was  not :    J.  then  replying  in  the 
asked  her,  if  she  would  come  and  live  with  him,  and  take  care  of  negatire,  de- 
his  child  ?  to  which  she  consented  ;  and  soon  afterwards  she  went  wither  to  come 
to  him.    Two  or  three  days  after  she  had  been  with  J.,  he  told  J?°  '^^duke 
her  be  would  find  her  in  meat,  drink,  and  clothes,  and  then  asked  careof  his  child, 
if  she  should  be  satisfied  with  that ;  she  told  him  she  should.     He  this  is  a  genenU 
said  he  would  have  given  her  money i  but  that  it  was  better  for  her  hiring. 
to  have  clothes,  as  she  was  connected  with  bad  friends,  who 
would   take  her  money.      She  went  to    J.*s  at  Christmas^  and 
lived  with  him  about  two  years  and  a  half,  leaving  him  in  the 
month  of  May,  when  her  mistress  told  her  that  her  child  was  then 
old  enough  not  to  require  any  further  attendance,  and  dismissed 
her.   The  pauper  said,  in  her  opinion  and  apprehension  she  was  at 
liberty  to  have    left  «/.'s  at  any  time.  —  Lord  Kenyon  C.  J. 
It  has  been  so  long  settled  that  a  general  hiring  is  a  hiring  for  a 
year,  that  it  ought  not  now  to  be  controverted.  In  my  opinion  the 
hiring  in  this  case  was  a  hiring  for  a  year  ;  the  circumstance  of  the 
pauper's  going  away  in  the  middle  of  a  year  does  not  show  that 
this  hiring  was  not  of  such  a  description  ;  for  it  was  competent  to 
botli  parties  to  put  an  end  to  the  contract  whenever  they  pleased ; 
and  here  they  did  dissolve  it  in  the  middle  of  a  year.     It  is  much 
to  be  wished  that  in  cases  of  this  kind  the  justices  at  the  Sessions 
would  draw  the  conclusion,  and  state  it  as  a  fact  whether  or  not 
there  was  a  hiring  for  a  year.  —  Ash  hurst  J.  The  circumstances 
of  tbia  case  diow  that  the  parties  intended  that  this  should  be  a 
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hiring  for  a  year.     The  pauper  was  to  be  provided  with  clothes  in 

lieu  of  wages ;  now,  if  she  had  been  clothed  by  the  master  the  day 

after  she  went  into  the  service,  could  it  have  been  the  intehtion'  of 

the  parties  that  she  might  have  left  the  service  immediately  ?     If 

not  the  next  day,  what  other  line  can  be  drawn  ?    This  shows  that 

both  parties  meant  that  the  service  should  be  permanent,  and  that 

it  should  not  be  in  the  power  of  the  pauper  to  leave  the  service 

when  she  pleased.  This,  then,  was  a  general  hiring,  which  the  law 

construes  to  be  a  hiring  for  a  year. —  Buller  and  Grose  Js. 

assenting. 

A  hiring  at  goS.  Rex  v.  Great  Yarmouth,  E.  T.  56  G.  3.    5M.if  S.U^ — 

weekly  wages.     Removal  from  B.  to  G.  Y.  —  Order  confirmed,  subject,  &c*  — 

bTi^'li^y  to    The  pauper  hired  himself  to  one  W.  at  G.  Y.     He  let  himself  by 

partatamooth*B  the  week,  and  was  to  have  5s.  per  week  wages,  and  either  party 

notice,  was  was  to  be  at  liberty  to  part  with  the  other,  by  giving  a  month's 

holden  to  be  a     notice-     The  pauper  stated  he  let  himself  by  the  week,  and  was  to 

y^ly  ''^"^'     have  5«.  per  week,  but  at  the  same  time  stated,  that  nothing  passed 

case  stated  that    between  his  master  and  himself  as  to  his  being  hired  by  the  week, 

the  pauper  let     except  that  he  was  to  have  5s.  per  week  wages.     The  pauper 

himself  by  the     served  under  this  hiring,  four  years  and  three  quarters  uninter- 

week,  it  being     ruptedly,  and  then  quitted  the  service  upon  receiving  a  month's 

also  suted  that    nQj^jce.     He  received  his  wages  sometimes  at  the  end  of  a  week, 

pauperierhim.  sometimes  at  the  end  of  a  fortnight,  three  weeks,  or  a  month,  as 

self  by  the  he  wanted  them.     He  entered  WJs  service  in  the  summer,  and 

week  nothing      led  him  about  Michaelmas. — Lord  Ellbnborough  C.J.     1  do 

passed  between    not  think  any  very  material  argument  arises  from  its  being  first 

^^^'^^^  ***•  . .    found  by  the  Sessions,  that  the  pauper  let  himself  for  a  week ; 

being hiredby*  hecause  that  Is  explained  by  the  statement  which  follows.     AH 

the  week,  ex-      the  facts  are  to  be  taken   together  into   consideration  without 

ceptthathewas  reference  to  the  precise  order  in  which  they  are  found;  and  the 

to  have  weekly    Sessions  have  come  to  this  conclusion  upon  them,  that  the  hiring 

^"^e^'  was  an  indefinite  hiring.     The  first  fact  stated  is,  that  the  pauper 

let  himself  by  the  week ;  but  in  order  to  discover  whether  that 
was  intended  as  the  measure  of  time  for  which  the  service  was  to 
endure,  we  must  look  to  the  context,  and  see  how  the  contract 
was  determinable.  We  find,  then,  that  either  party  was  to  be  at 
liberty  to  determine  it  by  giving  a  month's  notice.  Can  any  one 
say  that  this  is  a  weekly  hiring,  when  the  parties  were  not  at 
liberty  to  part  without  a  month's  notice  ?  I  cannot  say  so.  What 
then  IS  the  effect  of  a  month's  notice  ?  It  does  not  follow  from 
thence  that  it  was  a  monthly  hiring;  or  for  any  definite  number  of 
days.  Wherefore,  as  there  is  no  Irtnited  period  of  duration  to  be 
assigned  for  the  service,  the  law  in  such  case  implies  that  it  is  for 
a  year.  This  mode  of  considering  the  case  is  somewhat  strength* 
ened,  if  we  advert  to  that  which  the  Sessions  have  added ;  namely* 
that  the  pauper  stated  that  nothing  passed  between  him  and  m 
master  as  to  being  hired  by  the  week,  except  that  he  was  to  haw 
weekly  wages.  It  is,  therefore,  in  common  sense  and  fair  in* 
tendment,  a  hiring,  of  which  no  certain  portion  of  time  can  be 
predicated  for  its  duration,  and  is,  consequently,  a  general  hiring, 
which  the  law  says  is  a  hiring  for  a  year. —  Bailey  J.  I  am  of 
the  same  opinion.  The  Court  do  not  interfere  with  facts  foand 
by  the  Sessions,  but  we  take  it  for  granted  that  the  Sessions  coold 
not  mean  to  find  as  a  fact,  that  there  was  a  distinct  weekly  hiring, 
and  upon  that  to  submit  the  question  to  us,  Whether  the  pauper 
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gained  a  seUlemeDt  by  service  under  it  ?  It  would  be  to  impute 
igDorance  to  the  Sessions  to  suppose  that  they  meant  to  put  any 
such  question  ;  and,  therefore,  we  apprehend  they  meant  to  sub* 
mit,  whether  there  was  a  hiring  for  a  year.  The  Sessions  state, 
that  the  pauper  let  himself  by  the  week,  and  if  this  were  all,  it 
would  import  that  there  was  not  any  obligation  either  on  the 
master  or  servant  beyond  a  week ;  but  the  case  does  not  stop 
here,  but  goes  on  to  state,  that  either  party  was  to  be  at  liberty 
to  part  at  a  month's  notice.  Now,  if  there  was  to  be  a  month's 
notice  before  the  one  could  quit  or  the  other  dismiss  from  the 
service,  how  is  this  consistent  with  a  weekly  hiring?  This  point 
was  discussed,  and,  as  I  thought,  was  settled  in  Rex  v.  Hampres* 
ton  (a),  that  the  requiring  a  month's  notice  is  inconsistent  with  a  (a)<^*»<«9pl.S0i: 
weekly  hiring.  It  nas  been  urged,  that  we  ought  to  reject  the 
latter  part  of  the  case,  because  it  is  evidence  only;  but  I.  do  not 
agree  to  that,  because  it  seems  to  me  that  the  Sessions  have  pur- 
posely stated  it,  in  order  to  ask  our  opinion  whether  the  j||ht 
conclusion  be,  that  the  pauper  let  himself  by  the  week.  And 
if  we  look  at  the  evidence,  it  puts  the  case  out  of  doubt,  for 
although  the  pauper  stated,  that  he  let  himself  by  the  week, 
yet  be  added  that  nothing  passed  between  him  and  his  master,  as 
to  his  being  hired  by  the  week,  except  that  he  was  to  have  weekly 
wages.  Now,  if  that  were  so,  and  a  month's  notice  were  required, 
this  was  not  a  weekly  hiring ;  and  if  not  a  weekly  hiring,  then 
there  was  no  definite  period  assigned  for  its  duration,  and  it 
became  a  general  hiring ;  and  this  the  law  has  defined  to  be  a 
hiring  for  a  year*  I  consider  this  then  as  a  hiring  at  weekly 
wages  to'be  determined  by  a  monthly  notice,  which,  according  to 
Rex  V.  Hampreston,  is  a  hiring  for  a  year.  —  Abbott  J.  This 
case  is  certainly  not  drawn  up  with  the  usual  perspicuity  of  a 
case  stated  by  the  Sessions,  because  it  states  evidence  of  the  fact, 
instead  of  the  fact  itself,  which  ought  to  be  found.  If  upon  a 
case  stating  evidence  only,  this  Court  should  think  the  conclusion 
which  the  Sessions  had  drawn  from  it  a  wrong  conclusiion,  they 
would  probably  deem  it  better  to  send  back  the  case  for  revision ; 
but  where,  as  in  the  present  case,  the  conclusion  appears  to  be 
right,  it  would  be  useless  to  send  it  down  again.  Now,  if  we 
take  the  case  upon  the  pauper's  evidence,  it  seems  to  me  that  he 
agreed  to  serve  for  5s.  a  week,  and  that  they  should  be  at  liberty 
to  part  at  a  month's  notice ;  which,  according  to  Rex  v.  Ham-' 
presion,  and  the  reason  of  the  thing,  amounts  to  a  general  hiring.. 
It  is  plain,  that  the  period  of  service  was  not  fixed  by  the  hiring, 
the  contract  was  not  confined  to  a  week,  for  there  was  to  be  a 
month's  notice ;  neither  was  it  for  a  month,  for  there  were  weekly 
wages;  the  hiring,  therefore,  was  indefinite,  and 'it  is  now  too 
late  to  deny  that  this  is  a  yearly  hiring.  For  these  reasons,  I 
think  the  conclusion  of  the  Sessions  was  right.  —  Holroyd  J.  I 
am  also  of  the  same  opinion,  that  the  Sessions  came  to  the  proper 
conclusion.  This,  as  it  appears  to  me,  was  a  general  hiring,  deter* 
nunabJe  at  any  period  by  a  month's  notice,  which  in  law  is  a 
yearly  hiring.  It  was  not  a  weekly  hiring  because  of  the 
month's  notice,  nor  a  hiring  for  a  month,  for  then  it  would  have 
been  determinable  only  at  the  completion  of  each  month's  service, 
whereas  this  might  have  been  determined  at  the  expiration  of  a 
month's  notice,    without  regard   to   whether  it   expired  at  the 
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month's  end  or  not.    I  think,  therefore,  that  the  finding  of  the 
Sessions  was  right.  —  Order  of  Sessions  confirmed. 
A  derk  in  a  SO*.  Rex  v.  All  Saints,  Worcestevy   H.  T.    58  G.  S.    I  B.  Sf 

mercantile  A.  822.  —  Remov^  from  A.  S.,  in   fV.,  to  S.  —  Order  quashed, 

h'°»*»**^*'y  suhject,  &c.  —  The  pauper,  in  the  year  1812,  was  engaged  by 
^i^inly*  ^'  ^^  ^^'  ^®^  *  y®®'»  *^  '^®  yearly  salary  of  SOl.  as  one  of 
during  the  usual  their  house  clerks.  He  went  into  the  service,  and  continued 
hours  of  busi-  in  it  upon  the  same  terms  for  two  years  and  a  half,  during  the 
ness,  thereby      last   eight  months  of  which   he  slept  in    the  appellant   parish 

«•>«*•  !i^"^th  <^  ^'  ^«  ^*^  °o^  8^®«P  '^^  '^®  ^«"«®  ®^  ^'  *"^  ^"-  during 
SbMe hounctid  '^Y  ^^^^  ®^  *^®  servke,  but  came  to  their  counting-house  at 
DOC,  by  the  the  usual  mercantile  hour,  (that  is  to  say)  about  nine  o'clock  in 
custom  of  the  the  morning,  and  staid  there  till  five  or  six  in  the  evening,  with  the 
trade,  ever  oc-  exception  of  half  an  hour  or  an  hour  in  the  course  of  the  day, 
cupy  the  J^l®  when  he  went  away  for  the  purpose  of  getting  his  dinner ;  the 
wrat^boe  he  ^^•''*  ^^  which  vaned  to  accommodate  the  other  clerks,  of  whom 
plea8ed,without  thrfllrwere  30  or  40.  When  the  business^  of  the  counting-house 
asking  his  mas-  closed  in  the  evening  at  the  usual  mercantile  hour,  the  pauper 
ter*s  leave  when  went  where  he  pleased,  without  asking  any  leave  of  B,  and  Co., 
those  hours  mj^j  j|g  gjg^  went  where,  and  did  what  he  pleased,  on  Sundays* 
were  over.  ^he  Court  of  Quarter  Sessions  was  of  opmion,  that  under  the 

circumstances,  and  from  the  nature  of  the  pauper's  employment, 
he  was  not  so  under  the  controui  of  B,  and  Co.  as  to  be  con- 
sidered to  have  gained  a  settlement  in  S.  as  a  yearly  servant.  — 
Lord  Ellenborough  C.  J.  There  is  in  every  contract  of 
hiring  some  implied  exception  of  hours  for  relaxation,  food,  and 
rest ;  I  cannot  at  least  suggest  to  myself  any  contract  in  which 
such  exceptions  do  not  exist.  The  master  here  has  a  risht  to 
the  service  of  the  pauper  at  all  times,  but  he  does  not  require  his 
service  at  any  other  hours  than  those  mentioned ;  there  is  not  any 
exception  in  the  contract.  The  hiring,  then,  being  general,  and 
there  being  no  exception  but  such  as  are  necessarily  implied  in 
every  contract,  I  think  that  the  pauper  by  serving  under  it  for  a 
year,  gained  a  settlement  in  the  parish  of  S.  —  Bayley  J.  The 
distinction  between  the  two  classes  of  cases  relative  to  this  sub- 
ject is,  that  in  the  one  the  exception  to  the  service  is  expressed 
in  the  contract,  and  in  the  other  it  is  left  by  the  custom  of  the 
particular  trade  to  be  raised  by  implication.  This  case  seems  to 
me  to  range  itself  under  the  latter  class,  and  therefore  I  think  the 
pauper  gained  a  settlement  by  this  hiring  and  service.  —  Abbott 

and  HoLROTD  Js.  concurred.  —  Order  of  Sessions  quashed. 

« 

V.  Of  particular  or  special  Hirings. 

A  hiring  for  a         ^05.  Rex  V.  Xhig's  Norton.  T.  T,  IS&HG.Q.  Burr.  S.  C.  152. 

il^^ngtoAe  —^'  ^'  ^««  ^''■^^  "^'^^^  ^'  ^y  o^  ^'*  ^^^  a  yea^  ^o  «?>"  ^'^k- 
work  done,  is  a  yarn,  at  the  rate  of  Is.  6d.  a  stone.  She  was  to  provide  herself 
good  hiring.       with  meat,  drink,  washing,  and  lodging  where  she  pleased.     She 

spun  for  him  the  whole  year ;  and  lodged  in  her  master's  house, 
and  boarded  with  him  at  C.,  and  received  Is.  6d.  a  stone  for  her 
work,  allowing  her  master  2s.  a  week  for  her  lodging  and  board. 
The  question  was,  Whether  this  hiring  and  service  was  sufBcfedt 
to  gain  her  a  settlement  in  C.  ? — Lee  C.  J.  thought  it  plainly  a 
^od  settlement  in  C. ;  for  here  is  a  hiring  for  a  year,  and  a  con- 
tinuing in  the  same  service  for  a  year,  which  are,  undoubtedly. 
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sufficient  to  gain  a  settlement ;  and  the  rest  of  the  Court  concurred 
in  that  opinion. 

SOS.  Rex  V.  Milwich,  T.T.  30&31G.2.  Burr.  S.  C.  433 Ahiringforii 

T^i  the  pauper,  was  hired  by  B.  of  M.y  for  11  months,  for  4i.  10«. :  months,  at  to 
and  it  was  agreed  between  them,  tliat  he  should  give  B,  a  month's  "|"^^  *  y^^» 
service  in,  beyond  the  1 1  months.     He  served  B»  the  1 1  months  in     .  ^^^^^^  to 
3f.,  and  also  all  the  given*in  month  except  the  last  three  days ;  roonth*sKrvicc 
and  as  to  those  three  days,  T,  could  not  say  whether  he  served  beyond  the  u 
them  or  went  away  without  serving  them ;  but  he  received  the  nionUw,  is  a 
whole  4/.10f.  wages. —  The  Court  were  extremely  clear  that  this  *""»«  ^  * 
agreement,  taken  altogether,  was  a  manifest  contract  to  serve  for  ^^*''' 
s  year,  notwithstanding  the  form  of  expression,  which  they  con- 
sidered as  an  attempt  to  prevent  the  man's  gaining  a  settlement,  by 
a  very  paltry  evasion.     The  real  question  is  no  more  than,  Whe- 
ther 11  months  and  one  month  make  12  months?     There  are  no 
particular  technical  words  necessary  to  make  a  hiring  for  a  year. 
The  substance  of  this  agreement  is,  to  serve  12  months  for  4rLlO*» 
And  what  signifies  the  variation  of  expression  ?     Every  contract  to 
serve   is   a  contract  to  serve  for  a  year  (a),   unless  there  be   (a)Co.Lit.48Jl>. 
something    to   explain   it   otherwise.      Now,   certainly,    here   is 
nothing  to  explain  it  otherwise.  —  And  Foster  J.  observed,  that 
this  was  an  entire  sinele  contract,  and  not  like  to  the  cases  of  dif- 
ferent contracts  at  different  times ;  and  he  added,  that  no  action 
would  have  lain  for  the  wages  till  the  end  of  the  whole  12  months. 
Secondly,  That  as  to  the  servant's  going  away  three  days  before 
the  end  of  the  year,  the  state  of  the  met  does  not  support  the 
objection ;  for  it  does  not  appear  that  he  did  go  away  before  the 
end  of  the  year ;  it  is  only  stated,  that  he  could  not  say  whether  he 
served  those  three  days,  or  went  away  without  serving  them.     But 
it  is  positively  stated  that  he  received  the  whole  4/.  10«.  wages ; 
wbicn,  at  least,  seems  to  imply  the  master *s  consent  or  permission. 
Whereas  in  the  case  of  Rex  v.  Isliv  {b),  it  was  holden,  that  the  (6) Poi«, pi. 4S5. 
servant's  going  away  three  days  beiore  the  end  of  his  year,  directly 
in  opposition  to  his  master's  will  and  express  prohibition,  upon  a 
reasonable  occasion,  and  upon  a  reasonable  request  (unreasonably 
refused),  did  not  vitiate  the  settlement. 

307.  Re£  v.  BUhopS'Hatfield,  H.  T.  SI  G.2.  Burr.  S.  C.  439.   A  hiring  from 
— A»  was  hired  to  one  P.,  a  parishioner  of  S.,  at  51.  for  one  year,   Mkhaelmai  to 
to  wit,  from  Michaelmas  1752  to  Michaelmas  1763,  with  liberty  to  ^wAorfmoj,  at 
let  himself  for  the  harvest- month  to  any  other  person.     He  served  ^bertyMto'let;* 
P.  until  the  harve&t-month,  and  a  little  before  the  said  harvest-  himself  out 
month,  without  the  knowledge  of  P.,  hired  himself  for  the  said  during  the 
harvest-month  to  one  T.,  of  the  same  parish ;  but  went,  with  the  harvest  month, 
knowledge  of  P.,  and  worked  with  T.for  the  said  harvest-month,  and  'f*^'i[*'*'""*^ 
received  wages  for  the  said  harvest-month.     During  the  month  A.  J]JJ,2[J*J^^ 
brewed  for  P.;  served  him  for  the  remainder  of  the  year;  lodged  Uumgh'the  ter- 
io  his  bouse  in  S,  during  the  whole  year,  and  at  the  end  of  the  same  vant  lodge  tiw 
received  the  51.  for  his  year's  wages. — Lord  Mansfield:  It'is^  whole  jrtar in 
in  effect,  only  a  hiring  for  1 1  months.     The  harvest-month  is  the  Jj«  meter's 
principal  month  of  the  year.     It  is  safest  to  keep  to  the  statute.  Z^^^ 
If  we  allow  this  we  shall  not  know  where  to  stop.  — Dennison  J.   ?:*tj®^  ^^' 
concurred:  and  he  observed,  that  though  the  construction  had  ^J^^i*|gh, 
been,  in  many  respects,  favourable  as  to  the  service,  yet  they  had  p^^  pj,  312. 
been  stricter  as  to  the  hiring ;  and  if  this  was  allowed  to  be  a  good 
hiring,  it  would  tend  to  enervate  the  act,  and  set  the  construction 
quite  loose. — Foster  J.  agreed,  in  both,  with  Denkison  J.,  and 
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he  mentioned  some  instances  of  the  former,  and  particularly  the 
(a)P<ui,phS5S,  case  of  Westvooodhay.  (a)    But  this  is  only  a  hiring  for  1 1  months.-^ 

WiLMOT  J.  concurred.  It  does  not  turn  upon  the  obligation  the 
master  was  under ;  but  upon  the  obligation  the  servant  was  under : 
and  the  servant  was  not  obliged  to  serve  the  whole  year.  It  is  very 
clear  that  this  is  not  a  hiring  within  the  act.  (b) 
A  hiring  for  the  308-  iCex  v.  Macclesfield^  E.T.  SI  G.  2.  Burr.  S.  C.  4^8.— The 
term  of  three  pauper  was  a  bastard  child,  born  in  S.,  and  maintained  by  the 
wS'fOTtiho*  overseers  of  S,  When  he  was  about  the  age  of  eight  years,  he 
fint  year,  9tL  «  ^^»  without  the  knowledge  or  consent  of  the  overseers  of  S.y 
wedL  for'the  hired  to  one  Sujain,  of  M.f  to  work  in  his  silk-mill  there, 
■econd,  and  for  the  term  of  three  years,  at  6d.  a  week  for  the  first  year,  9^. 
1^  ^-T***^  ^"'^  *  week  for  the  second  year,  and  ISrf.  a  week  for  the  third  year. 
***•  ?*  I»  *?.  And  the  contract  was  made  (as  well  with  the  consent  and  direction 
hmiraaday,  of  the  mother  of  the  pauper  as  with  his  own  free  will)  by  a  person 
and  to  have  the  whom  the  mother  employed  for  that  purpose,  she  not  being  able  to 
reet  and  Sun-  stir  about  herself,  or  to  do  any  thing  towards  maintaining  the  pau- 
datft  at  his  own  pg^,  ^  The  master,  SwaiUf  was  not  to  find  the  pauper  either  diet  or 
disposal,  ua       lodging;  and  the  service  was  to  be  only  II  hours  in  the  six  work- 

from  week  to  ^^S  ^^J^  *  ^"^  ^^  ^^^  ^^^^  ^^  ^^^  time,  as  well  as  on  Sundays^  the 
week,  and  not  a  pauper  was  at  his  own  liberty,  and  his  own  master.  The  pauper 
hiring  for  a  continued  three  years  in  the  service ;  but  within  that  time  ire- 
year..-.Cald.  quently  absented  himself  from  his  work,  sometimes  for  a  whole  day 
^^^'  or  longer,  and  at  other  times  for  several  hours  in  the  day.     For 

all  those  defaults  deductions  were  made  out  of  his  wages  in  pro- 
portion to  the  time  lost ;  but  there  was  never  any  new  or  other 
agreement  made  save  as  aforesaid.     During  the  whole  three  years 
the  pauper  lodged  with  his  mother  in  iVf .,  who  received  his  wages, 
and  the  same  not  being  sufficient  to  maintain  him,  and  the  mother 
being  unable  to  work,  the  overseers  of  S.  contributed  6d.  a  week 
during  the  whole  time,  towards  his  maintenance.     About,  or  soon 
after  the  expiration  of  the  three  years,  the  mother  died,  and  the 
pauper,  being  ill,  required  relief  from  the  overseers  of  the  poor  of 
M,t  who,  thereupon,  applied  for  the  order  to  remove  him  from 
their  township  of  M.  to  that  of  S» — The  Court  held  clearly  that 
the  settlement  was  in  S, — Lord  Mansfield  premised  that  there 
was  no  foundation,  on  this  state  of  the  case,  to  imagine  that  it  could 
be  a  settlement  upon  the  ground  of  an  apprenticeship :  the  tnily- 
question  is,  Whether  these  facts  stated  amount  to  a  settlement  in 
Af.,  as  a  hiring  for  a  year  and  service  for  a  year  ?     The  pauper  was 
an  infant  of  only  eight  years  of  age  at  the  time  of  the  hiring,  there- 
fore  he  was  not  bound  by  the  agreement.     Indeed,  he  might  have 
affirmed  it  (for  the  contract  of  an  infant  is  not  absolutely  void,  but 
(c)  This  doc-      onl^  voidable  at  his  own  election)  (c) :  but  the  master  could  not 
trine  was  settled  oblige  him  to  stand  to  it.     Then,  as  to  the  contract  itself — it  was 
andMtablished    ^^^jy  ^^  gerve  1 1  hours  in  the  day  of  the  six  working  days ;  but  dur« 
Holt  V.  Ward     ^^S  ^^^  ^^^  '^^^  ^^  those  days,  and  the  whole  Sunday^  the  servant 
B.  R.  Mich.       was  to  be  at  his  own  liberty  and  his  own  master.     It  is  in  the  nature 
1732.  6G.^     of  a  contract  from  week  to  week ;  and  it  cannot,  in  this  case,  be 
2  Str.  937.        .  construed  to  gain  a  settlement,  unless  it  had  been  intended  that  it 

(6)   A  person  was  hired  as  a  shep-  benefit  of  what  he  got  during  that  time, 

herd  fWmi  ffarboroughfair  to  Harbo-  The  Court  were  unanimous  that  cer- 

nni^A-/atr  following,  being  a  year,  sub-  vice  under  this  hiring  did  not  gain  a 

ject  to  a  liberty  of  absence  1 1  days  in  settlement.     Rex  p.  Enipingham,  p&at^ 

sheep-Khearing  time,  and  to  have  the  pi.  313. 
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should :  whcNMM  it  is  pliun  that  the  pttrish  of  8.  htne  not  vnder- 

•lood  if  m  that  lights  as  a  contract  to  change  the  child's  settleitient  $ 

bccauae  they  hw^  contributed  towards  its  maintenance  daring 

the  whole  81  jears.    Upon  the  whole,  therefore,  this  pauper's  set* 

tlementia  clesrlj  in  S.— Foster  J.  concurred.    He  said,  he  could 

not  distinguish  this  case  from  that  of  Chetv  Stoke,  (a)    A  serviee  ^'^J''^^^^ 

safictent  to  gain  a  settlement  must  be  such  a  state  during  the  ^^^^u'  ^^ 

whole  times  whereas  this  was  not  a  servitude  during  all  the  time,   y^^^l  ht  tlM 

for  be  was  to  be  at  his  own  liberty,  and  his  own  master,  during  the  imim  of  Bex  tw 

greatest  part  of  every  day,  and  every  whole  Sirii£^a^.  Consequently^  the  Iiriiabitnt* 

this  person  was  not  at  all  rn  a  state  of  servitude  at  those  excepted  ^.^™?^ 

times:  and,  therefore,  this  is  not  such  a  service  as  is  intended  by  "Jj"  S^sSoT** 

the  act. — WiLMOT  J.  also  concurred.     The  servant's  lodging  in        ' 

his  moUwi's  house  would  haye  made  no  difference,  he  sak},-  pro^ 

vided  the  Mring  and  senrice  had  been  in  all  other  respects  good. 

But  here  the  infant  was  not  bound*    For  an  infant  has  power 

either  to  avoid  or  to  confirm  his  contract ;  and  so  it  waa  deter* 

mined  in  the  case  of  HoH  y.  Ward,  (b)    Then,  as  to  the  contract  m  2  ^^  937, 

itself— *this  is  not  such  a  hiring  and  service  as  will  gain  a  settlement 

withio  the  act  of  8  &  4  ^.  &  M.  r.l  1.  «.?• ;  for  that  act  intends  only 

such  services,  where  the  servant  is  under  the  command  and  control 

of  the  master  during  the  whole  year ;  which  this  servant  was  not  to 

be ;  but  seems  only  to  have  been  hired  for  the  particular  purpose 

of  working  in  these  nlk*miUs  at  certain  hours.     He  was  not  \n  a 

continued  and  idriding  state  of  servitude  during  the  whole  year; 

and,  therefore,  he  did  not  gain  a  settlement  in  the  borough  and 

township  of  iir.(i;) 

809.  Res^.HUeham,  H.T.  38  G. 2.  Burr.  S.C.^9.  —  T.D.  IfaiervMt 
let  hinoself  for  one  year  to  W.  X).,  his  brother,  who  wps  a  legal  in-  }"™  ^^^^ 
habitant  of  H^  and  exercised  the  trade  of  a  carpenter  in  the  gSJ^*LhM^ex- 
parish.     He  entered  into  the  service  at  //.,  and  continued  therein  pressi^emcDt 
for  a  year,  according  to  his  contract.     He  was,  by  his  agreement,  he  is  to  have  no 
to  receive  no  money  by  way  of  wages ;  but  his  brother  was  to  money  by  way 
teach  him  as  much  as  he  could,  during  the  year,  of  the  trade  of  a  ^""^^^  '^ 
car^ter,  and  to  provide  him  meat,  drink,  washing,  and  lodging,  ^^j,  t^J^ 
during  the  time,  and  the  pauper  was  to  do  all  his  brother's  busmess  f^^  a  yev ,  a 

in  his  farming  way  ( W,  occupying  a  small  farm  at  H).    He  was  seirice  under 
employed  by  his  brother  in  his  business  of  a  carpenter,  and  in  his  it  will  gain  a 
ftfning  way,  and  in  doing  any  other  work  that  his  brother  ordered  ^f^** 
War,  and  particularly  in  the  harvest  time,  W.  2>.  having  taken  ^^ 
some  com  to  cut,  of  a  neighbouring  farm,  ordered  the  pauper  to 
cut  it,  which  he  did,  and  his  master  took  the  money  for  cutting  it. 
— Thr  doTTRT  of  King's  Bench  were  of  opinion,  that  T.  X).,  by 
his  hiring  and  service,  gained  a  settlement  in  H. 

810.  Rex  V.  St.  Agnes,    T.  T.    10  G.  3.   Burr.  5.  C.671.—  A  hiring  to 
W.N.9  then  only  two  years  old,  went  with  his  father,  who  was  at  aenre  a  year  in 
that  time  settled  at  R.,  into  the  parish  of  St.  A.y  and  when  he  was  working  at  (be 
about  15  or  16  years  of  a^,  the  father  contracted  with  one  N.,  Jjj"^^^*^ 
who  then  lived  in  the  adjoining  parish  of  P.,  for  his  son  to  work  at  ^  iervan"* 
iV.'s  stamps,  in  the  parish  of  St.  A.  for  one  year,  at  the  yearly  claims  and  ex. 
wages  of  5l.     The  stamps  are  mills,  in  which  several  labourers,  crcises  the  pri- 
men  and  boys,  afe*  employed  in  the  cleansing  and  manufacturing  y<l^e  accord- 

fe)Fid^Borr.S.C.  No.  98.  200.218.  or  not  being  part  of  the  original  con- 

Aodf  note  tbo  dhtnSity  in  those  cases,  tract, 
which  turns  upon  the  eiceptions  being 

VOL.  II.  R 


^jj{  SBTTLEMBMT    BY   HIRING   AND    SBRVICB.         [Ch.  VL 

custom  of  tin-  of  tin.  In  pursuance  of  this  contract,  W.  N.  served  N.  in  the 
nen,  of  hanng  stamps  for  a  year,  by  working  therein  daily,  excepi  holidays  and 
every  Sunday  ^undays,  according  to  the  custom  of  tinners.  His  father  received 
andAo^y  his  wages  as  he  had  occasion  for  it;  but,  during  the  said  year, 
ye«r"to  hSmsetf,  ^'  ^'  '^®  ®^"  ®*^^>  drank,  and  lodged  with  his  father  at  his  house 
is  a  good  hiring  in  St.  A.;  serving  the  said  N.  at  his  stamps,  and  in  no  other 
for  a  year;  for  capacity,  nor  ever  becoming  a  part  of  his  family.  At  the  ex- 
in  this  case  the  piration  of  the  first  year,  a  like  bargain  was  made  for  another  year 
«t<^^n  of  the  ^^  Y^^^  Qjjjj  ^  Ijjjg  service  under  it :  and  so  on  for  another  year. 
Ao^B^'forms  During  these  two  last  years  also  W.  N.  continued  to  serve  N,  in 
Dopart  of  the  his  stamps,  and  in  no  other  capacity ;  and  eat,  drank,  and  lodged 
original  con-  with  his  father,  without  even  becoming  any  part  of  his  master's 
^i^*^*  family,  and  having,  during  the  whole  three  years,  the  holidays  and 

Sundays  at  his  own  command,  as  is  usual  for  persons  hired  iirsuch 
employ. — The  whole  Court  were  unanimously  of  opinion,  that 
W.  N.  had  gained  a  settlement  in  St.  A.:  they  held  this  to  be  an 
entire  contract  for  a  year,  and  the  service  was  according  to  the 
custom  of  the  country.  They  made  the  distinction  between  the 
exception  being  part  of  the  original  contract  and  its  not  being  so, 
and  said,  that  the  question  turned  entirely  on  this  distinction.  In 
(a)^fi/tf,pl.308.  j}|g  jj^g  fyf  jigjp  y^  Macclesfield {a)9  it  was  part  of  the  original  con- 
tract ;  here  it  is  not  so. 
A  hiring  for  311.  Rej;  V. Buckland'Denham {b),  H.T.  \2 G. 3.  Burr.  S. C.  69*. 

five  years  to  ^  —  jj^^  pauper  lived  with  his  father  in  M.  (where  he  was  legally 
man,  with  an*^"  settled)  until  he  was  about  17  yearaof  age,  when  his  father  hired 
exception  to  him  to  one  A.,  a  clothier,  of  B.  Z).  An  agreement  was  made  in 
work  only  writing,  and  left  with  the  master,  the  contents  of  which  were,  that  A^ 

shearman's  should  teach  the  pauper  the  business  of  a  shearman ;  and  that 
are*"'c  rt  *^®  pauper  should  serve  the  said  A.  as  a  shearman  for  five  years ; 

and  to  be  at  his'  ^^^  which  he  was  to  have,  for  the  first  year,  the  weekly  wages  of 
own  liberty  at '  Ss. ;  to  be  advanced  sixpence  weekly  wages  every  succeeding  half 
all  other  times,  year ;  and  to  find  himself  in  meat,  drink,  washmg,  and  lodging, 
is  not  a  hiring  The  pauper  was  to  work  shearman's  hours ;  but  was  to  be  at  his 
or  a  year.  ^^^  liberty  at  all  other  times.     The  pauper  served  his  master  as  a 

Cald.  369.  shearman  during  the  time  aforesaid,  according  to  the  said  agree- 

ment, working  the  same  hours  as  his  master's  other  shearmen  did, 
and  did  not  afterwards  acquire  any  other  settlement. — Lord 
Mansfield:  This  is  .not  a  good  hiring,  because  there  Js  an  ex- 
ception in  it,  that  the  pauper  was  to  work  shearman's  hours  only, 
and  to  be  at  his  own  liberty  at  all  other  times.  But,  if  the  con- 
tract be  an  absolute  contract  for  a  year,  the  not  working  on  Sun^ 
days  or  holidays,  if  it  be  the  custom  of  the  country  not  to  work  on 
those  days,  ought  not  to  hinder  the  gaining  of  a  settlement ;  be- 
cause, otherwise,  no  such  servant  could  gain  a  settlement  in  those 
countries  where  such  a  custom  is  established. — Aston  J.  spoke  to 
the  same  effect.  He  thought  this  case  not  to  be  distinguishable 
(c)jinte,pl2'70.  ff^n^  jj^^  ^^g^g  ^p  jy^^gton  v.  Chetostoke  (c),  and  Macclesjield  v. 
(d)^nitf,pliK>8.   Sutton  (d)  ;  and  he  repeated  what  Dennison  J.  and  Foster  J.  said 

in  the  former  case,  and  particularly,  that  a  hired  servant  is,  even 
on  Sundays,  to  be  under  the  government  and  control  of  his  mas- 
ter.   The  distinction  taken  in  the  case  of  St.  Agnes  was  very  nice, 
(e)AnU,iA,S\Q.  he  said,  but  very  right,  (e)    When  a  person  is  hired,  and  it  is  part 

of  the  contract  that  he  should  be  at  his  own  liberty  for  part  of  the 
time,  it  is  rather  a  hiring  within  the  statute  of  Queen  i?/iz.  than  within 
that  of  King  William.    And  in  the  case  now  before  us  the  wages 

{b)  See  Rex  v.  Turvey,  poft,  pi.  334. 


SbCT«  5*1  OF   PARTICULAR   HIRINQ8.  243 

are  weekly,  which,  though  it  does  not  strictly  make  a  diifercncei 
yet  it  strengthens  the  case.  There  is  no  inconvenience  in  keeping 
to  the  distinction  that  has  been  laid  down.  A  great  burthen  might 
otherwise  be  brought  upon  parishes,  by  manufacturers  hinne 
great  numbers  of  workmen  to  work  only  at  limited  hours,  and 
have  the  rest  of  their  time  at  their  own  disposal. 

312.  Rexr.Westerl€igh{a)y  MpT.  HG.3.  i?wrr.  5.C.753.—  A  hiring  to 
A>  was  hired  for  a  year  to  T.  of  O.  S.  ;  but  at  the  time  of  his  being  ""^^  foraye«r, 
so  hired,  he  told  her  that  he  was  in  the  militia,  and  he  might  be     *'***"^?^^.^ 
absent  a  month  in  the  year  to  attend  in  that  duty  ;  and,  at  the  same  M^aSreement 
time,  told  her,  that  he  would  pay  a  man  to  serve  in  his  place,  or  to  be  abient  for 
else  would  make  her  an  allowance  out  of  his  wages  for  the  time  a  month  on  the 
he  was  absent.     He  entered  on  his  service,  and  served  her  till  the  ^."*y  of  •  "mW-  ; 
month  of  Majjf  following,  and  then  joined  and  attended  the  militia  ?*?**"'  *°^  ^ 
for  80  days,  and  afterwards  returned  to  the  service  of  T.,  and  con-  J^^i^^^l^^ 
tinued  therein  until  the  end  of  the  year,  and  then  made  her  an  him,  or  to  make 
abatement  of  Ss,  out  of  his  wages  for  the  time  he  was  absent. —  a  deduction  for 
Aston  J.  said,  this  was  a  particular  case ;  but  he  thought  it  re-  ^^  **«»«  from 
conci table   to  the  cases  of  JRex  v.  Beccles{b),  and  Rex  v.  Good'  ^"•'^■ge^'tt 
nestone(c)f  and  distinguishable  from  that  o£  Bishop* s  Hatfield,  (d)  ^[^^JI^n 
In  the  Beccies  case  the  hiring  was  for  a  whole  year,  and  the  cor-  hiring  for  a 
tract  was  not  dissolved ;  for  the  absence  was  with  the  consent  of  the  year, 
master,  and  dispensed  with  too,  by  his  receiving  his  servant  again. 
In  the  case  of  Goodnestone  the  hiring  was  likewise  for  a  year ;  the  W'P<>'<.pl-'*'5. 
master  consented  to  the  absence;  the  servant  hired  a  substitute  (c) Posi. pl.4si. 
and  paid  him ;  there  was  no  dissolution  of  the  contract.     Absence 
for  a  particular  time  with  the  master's  leave,  not  agreed  for  at  the  {d)Ante,^\^7. 
time  of  the  hiring,  doth  not  vitiate  the  contract.    But  in  the  case  of 
BUhop*s  Hatfield^  the  original  hiring  was  with  liberty  to  let  himself, 
for  the  harvest  month,  to  any  other  person.     That  made  a  clear 
chasm  in  the  original  contract;   it  was  plainly  a  hiring  for  less 
than  a  year.     In  the  present  case,  the  man  is  hired  for  a  year,  to 
serve  for  a  year;  but  mentions  an  event  that  might  happen,  of  his 
being  called  out  to  attend  his  militia  duty  ;  and  told  his  mistress, 
that  if  it  should  so  happen,  he  would  either  pay  a  man  to  serve  in 
his  place,  or  make  an  allowance  out  of  his  wages.     This  is  not  a 
chasm  in  the  contract,  but  a  dispensation  with  the  personal  ser- 
vice.— WiLLBs  J.  premised,  that  settlements  are  to  be  favoured, 
and  that  militia-men  ought  not  to  have  any  additional  hardships 
put  upon  them,  if  it  can  be  avoided.    However,  he  could  not  help 
thinkmg,  that  the  case  of  Bishop's  Hatfield  was  very  like  the 
present  case ;  and  that  the  absence  was  as  much  part  of  the  con- 
tract in  the  one  as  in  the  other.     If  the  mistress  did  not  expressly 
agree  to  it,  she,  at  least,  acquiesced.    Indeed,  in  the  present  case, 
the  servant  agreed,  either  to  find  a  ^substitute,  or  to  abate  out  of 
his  wages.     Now  this  was  at  the  election  of  the  mistress ;  and 
she  dispensed  with   his  absence  upon  an  abatement  out  of  his 
wtges.     Upon  this  distinction,   and  this   only,   I  would,  for  the 
adf  antaee  of  settlements,  distinguish  this  case  from  that  of  Bishop's 
Hatfidd.  —  AsHHURST  J.  said,  that  in  a  case  which  might  aiect  a 
vast  number  of  militia-men,  he  was  for  leaning  in  favour  of  their 
gaining  settlements :  and  he  thought  this  case  to  be  distinguishable 
from  that  of  Bishop's  Hatfield.     That  case  was  certainly  no  more 
than  a  hiring  for  eleven  months ;  but  here  was  an  alternative ;  and 

(a)-See  Rex  i*.  Norton,  anttt  pi.  264, 
R  2      . 
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A  hiriDg  from 
Harborvugh 
Fair  to  the 
Harborough 
Fair  next  fol- 
lowing, being 
one  yeoTf  at  so 
nudi  wages, 
witfi  liberty  of 
being  absent  1 1 
or  IS  days,  dur- 
ing tbesheep- 
Aearing  season, 
Is  not  sufficient 
to  gain  a  Settle- 
Inent* 


(a}iffU0,pL9O7. 


A  hiring  for  the 
year  to  work  by 
the  piece,  with 
an  implied 
liberty,  from 
the  usage  of  the 
place,  to  be  ab- 
sent when  the 
servant  pleases, 
but  not  to  work 
for  any  other 
master,  gains 
a  settlement, 
though  he  may 
have  absented 
himself  at  dif- 
ferent times  in 
the  course  of 
the  year. 


it  might  happen  that  the  servant  should  not  be  called  out*  There* 
fore^  he  concurred  in  supporting  the  settlement ;  and  the  orders 
for  removing  A.  from  O.  S*  to  W.  were  quashed. 

SIS.  Rex  Y.  Empingham,  M.  T.  15  G.  3.  Burr.  S.  C.  791 — 
The  pauper  was  a  shepherd,  and  some  short  time  before  iiiar- 
borough  Fair  1736,  hired  to  Hubbard  of  Flecknet^^  from  that  Har- 
borough Fair  to  the  Harborough  Fair  following,  being  one  jear,  at 
the  wages  of  3/./  subject  to  a  liberty  of  being  absent  11  or  12 
days  in  the  sheep-shearing  season,  and  to  have  the  benefit  of  what 
he  got  during  that  time.  He  entered  upon  his  service  at  Har- 
borough  Fair  1736,  and  served  Hubbard  at  Fleckney  for  above 
three  quarters  of  the  year.  He  went  to  shear  sbeep  in  the  season 
(which  was  during  that  space  of  time)»  for  about  11  days;  and 
served  the  said  Hubbard  at  E.  the  remainder  of  the  year.  He  re- 
ceived to  his  own  use  what  was  paid  him  for  the  sheep-shearing, 
over  and  besides  his  said  wages  of  3/.  One  day  in  the  season  he 
asked  his  master  to  go  a  sheep-shearing.  His  master  said,  *'  he  was 
**  going  out,  and  could  not  spare  him  that  day  C  and,  in  conse- 
quence of  that,  he  did  not  go.  The  pauper,  during  the  shearing 
season,  returned  frequently  to  his  master's  house,  and  did  what 
work  was  to  be  done,  and  his  master  found  him  his  board  ks  often 
as  he  returned  home.  This  was  not  an  unusual  manner  of  hiring 
shepherds  in  that  part  of  the  country*  —  The  Court  were  una* 
nimously  of  opinion,  that  this  was  an  exception  out  of  the  contract 
at  the  time  of  making  it.  They  held  it  to  be  part  of  the  contract : 
it  is  not  to  be  considered  upon  the  foot  of  leave  of  absence  given 
by  the  master ;  who,  being  bound  by  the  contract,  could  not  re- 
fuse agreeing  to  it.  The  mi4itia-man  s,  they  said,  was  a  particular 
case ;  it  was  no  more  than  the  law  would  have  implied ;  and  it  was 
holden  to  be  distinguishable  from  that  of  Bishops  Hatfield (a)i 
and  the  order  removing  the  pauper  from  Fteckney  to  E*  was 
quashed. 

314.  Rexy.Birmingham,(b) H.  T.20 G.S.  Dougl.SSS.^T. Baker 
was  hired  in  the  pari^  of  Birmingham  by «/.,  a  wood-screw  maker, 
resident  in  that  parish,  for  a  year,  good  earn  good  hire^  to  work  for 
him,  and  no  other  master,  to  make  screws,  at  so  much  a  gross ; 
and  this  was  all  that  passed  upon  the  hiring.  Persons  are  often 
hired  at  B,  under  the  term  **good  earn  good  hire^**  the  mean- 
ing of  which  is,  that  their  pay  is  to  depend  upon  their  work.  Baker 
had  no  wages.  He  was  to  nave  what  he  got ;  if  he  got  nothing, 
he  was  to  have  nothing.  His  master  had  no  business  but  that  of 
a  screw-maker.  He  was  to  work  in  his  master's  shop,  and  do  no 
other  work.  He  served  a  year  under  the  hiring,  and,  during  the 
year,  sometimes  lodged  with  his  master,  sometimes  in  another 
house  in  the  parish  ;  and  wh^n  he  lodged  with  his  master  he  paid 
him  for  his  diet  and  lodsing*  He  sometimes  absented  himself,  to 
drink  or  play,  for  a  week»  or  fortnight,  and  never  asked  his  master's 
leave  for  such  absence.  His  master,  on  his  return,  was  angry, 
and  checked  him,  but  always  received  him  again.  During  such 
absence  he  never  worked  for  his  master,  nor  dinl  he,  nor  could  he, 
for  any  other  person.  He  took  the  same  liberty  of  absenting  him- 
self as  other  persons  in  the  same  way.  The  master  had  often 
found  fault  with  him,  and  asked  him  to  work,  which  he  had  refused 
to  do,  saying,  <<  I  won't  work  unless  you  will  advance  me  money  ;*' 
to  which  the  master  said,  <<  it  would  be  worse  for  him."     Masters 

(6)  See  Rex  o.  Arlingtoni  poU,  pi.  SSO. 


do  xmmSf  adtanee  money  to  persons  hired  under  those  tortus* 
B.  had  said  to  bis  master  that  he  could  not  compel  him  td 
work;  and  the  master,  in  his  absence,  had  said,  that  he  thought 
he  had  no  right  to  compel  him.  It  is  generally  understood  at 
S^  that  persons  hired  to  work  in  shops  under  the  above 
tema  may  occasionally  absent  themselves,  but  cannot  work  for 
any  other  master.  Whether  the  master  could  or  could  not  prevent 
i?«  from  absenting  himself,  or  compel  him  to  work,  aid  not 
appear  from  any  facts  but  those  above  stated.  He  was  hired 
again  onder  the  same  terms,  and  perfected  his  service  in  the  same 
way. «—  W1LLB8  J.  delivered  the  opinion  of  the  Court  as  follows : 
If  the  hiring  is  sufficient,  there  is  no  doubt  of  the  service;  for 
thou^  the  servant  was  absent  at  different  times,  yet  he  was  always 
recerr ed,  and  served  to  the  end  of  the  year.  As  to  the  hiring,  the 
case  consists  of  five  points :  1st,  The  terms  of  the  contract  on  the 
hiring  itself;  8d,  The  facts  found,  extrinsic  of  the  contract,  by  the 
Quarter  Sessions,  as  the  consequence  of  the  hiring ;  Sd,  The  appre- 
hension of  the  pauper  ;  4th,  The  apprehension  of  the  master ;  Sth, 
The  seneral  apprehension  of  people  at  B,  on  such  a  hiring. 
The  raree  last  points  may  at  once  be  laid  out  of  the  case ;  for  the 
cases  (a)  of  Rex  v.  King's  Norton^  St.  Agnes,  and  Buckland-Den*  (a)Anu,^e05. 
ham  are  solemn  decisions,  that  they  cannot  vary  the  contract  or  diO»  an* 
alter  the  constructions  of  it.  In  Rex  v.  King's  Norton  it  is  ex- 
pressly determined  that  the  pauper's  apprehension  is  immaterial ; 
if  so,  the  master's  must  be  so  likewise.  Where  the  particular 
terms  of  the  contract  of  hiring  do  not  appear,  the  apprehension 
and  understanding  of  the  parties  may  be  material  to  enable  the 
josticea  to  say  what  the  contract  was ;  but  where  that  contract; 
which  is  a  fisu^  is  settled  and  found,  the  law  must  pronounce  upon 
the  words  of  the  contract  itself,  what  is  the  legal  import  or  it, 
without  regard  to  what  the  parties  or  the  country  understand  to  be 
the  import.  A  distinction  is  settled  between  cases  where  there  is 
m  express  excepdon  in  terms  in  the  original  hiring,  and  an  excep- 
tion made  by  the  custom  of  the  country,  or  nature  of  the  sendee ; 
and  the  last  stated  circumstances  are  expressly  determined,  in 
Si.  Agnes  and  Buckland-Denham,  not  to  prevent  the  party  from 
gaim'ng  a  settlement.  I  will  next  consider  what  are  the  facta 
found  by  the  Quarter  Sessions,  extrinsic  of  the  contract,  as  the 
consequence  of  the  contract.  The  pauper  had  no  wages ;  he  waa 
to  have  what  he  got ;  if  he  got  nothmg  he  was  to  have  nothine ; 
and  he  was  to  work  in  his  master's  shop  and  do  no  other  work. 
All  this  u  the  conseaucnce  of  the  contract  and  the  natural  infer- 
ence from  it.  He  wno  works  by  the  piece  is  to  have  no  stipulated 
waffes;  if  he  do  no  work  Uiere  is  nothing  to  compute  wages  upon; 
and  a  man  who  hires  himself  to  do  one  sort  of  work  only  is  not 
compellable  to  do  any  other  work.  Whether  a  servant  is  to  have 
any  wapes  or  none,  what  those  wages  are  to  be,  and  how  com- 
puted, 18  perfectly  immaterial  on  the  question  of  a  hiring  for  a 
year.  So  the  pauper's  not  being  obliged  to  do  any  other  work  is 
no  objection  to  the  hiring.  In  Rex  v.  St.  Agnes  the  hiring  was 
particularly  to  work  at  stamps  for  manufacturing  tin,  and  the  pau« 
per  worked  at  the  stamps  daily  except  Sundays  and  holidays^ 
according  to  the  custom  of  tinners,  and  he  was  held  to  gain  a  set- 
tlement. This  brings  the  case  to  the  question  of,  What  were  the 
tcmis  of  the  original  hiring?    They  are,  to  work  for  the  master 
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for  a  year,  in  making  screws  at  so  much  a  gross ;   and  not 
to   work  for  any  other  roaster  during  that  time.    This  is    the 
whole  of  the  contract ;  and  it  seems  to  me  impossible  to  put 
any  other  reasonable  construction  on  it.     The  words  arc»  **  pauper 
«*  hires  himself  to  work  for  J.  for  a  year,  good  earn  good  hire,  to 
**  work  for  him  and  no  other  master,  to  make  screws  at  so  much 
"  a  gross."     If  a  man  hire  himself  to  A  for  a  year  to  work  for 
him,  he  hires  himself  to  work  for  him  for  a  year.     The  different 
dispositions  of  the  words  make  no  difference  in  the  sense.    The 
time,  then,  for  which  the  contract  is  made  is  fixed ;  it  is  for  a  year ; 
the  rest  of  the  contract  relates  only  to  the  wages  which  the  pauper 
was  to  receive.     The  terms  "  good  earn  and 'good  hire"  are  stated 
>to  mean  nothing  more :  in  truth  in  this  contract  they  are  nugatory  ; 
for  by  the  express  terms  of  it  the  pauper  was  to  have  so  much  a 
gross  for  all  the  screws  he  made ;  consequently,  the  more  he  made 
the  more  money  he  was  to  have.     But  if  the  Court  wanted  to 
be  informed  what  is  the  meaning  of  those  words,  the  Quarter 
Sessions  have  found,  that  they  may  mean  ihatt  and  no  more. 
Therefore,  whether  they  are  rejected  as  meaning  nothing  more 
than  what  is  expressly  stated  in  the  contract  besides,  or  whether 
that,  which  is  found  to  be  the  true  sense  and  meaning  of  them,  be 
inserted  in  their  place,  the  contract  is  still  to  work  for  a  year,  and 
the  quantum  of  the  pay  shall  depend  on  the  quantum  of  the  work 
Where  is  the  exception  of  the  terms  of  the  original  hiring  ? 
There  is  none.     The  exception  arises  from  what  is  afterwards 
stated  to  be  the  general  understanding  in  consequence  of  such 
hirings ;  but  it  is  settled,  that  a  custom  or  general  understanding 
on  the  subject  will  not  alter  the  case,  provided  the  original  hiring, 
in  the  terms  of  it,  be  for  a  year.    In  Rex  v.  Buckland'Denham  the 
hiring  was  not  for  a  year ;  but  to  work  shearman's  hours  only,  and 
that  he  should  be  at  his  own  liberty  at  all  other  times :  so  there 
was  an  exception  in  the  original  contract  of  Sundays  and  other 
times;  which  Aston  J.  takes  notice  of  as  distinguishing  that  case 
from  the  case  of  St,  Agnes.     The  contract  or  hiring  in  tliis  case,  in 
my  apprehension,  is  not  to  be  distinguished  from  that  in  the  case  of 
Kings  Norton.     There  the  pauper  hired  herself  for  a  year  to  spin 
yarn  at  18(/.  per  stone,  and  was  to  provide  herself  with  victuals  and 
lodging :  here  the  pauper  hired  herself  for  a  year,  to  make  screws, 
at  so  much  a  gross :  in  each  case  the  pauper  hired  himself  for  a 
year ;  but  in  neither  case  he  was  bound  by  the  operation  of  law  on 
the  contract  to  serve  every  day  in  the  year.    In  the  case  of  Kings 
Norton^  the  woman  could  not  be  compelled  to  spin  on  a  Sunday^ 
and  yet  she  gained  a  settlement;  but,  if  the  Sunday  had  been 
excepted  in  the  original  contract,  she  could  not  have  gained  a  set- 
tlement.    The  reason  and  distinction  is  this ;  the  act  of  parliament 
has  said,  the  hiring  shall  be  for  a  year,  i.  e.  for  an  entire  year ;  and 
that  requisition  must,  therefore,  be  complied  with :  but,  when  com- 
plied with,  it  is  to  be  expounded  and  restrained  by  the  general  law 
of  the  land  as  to  the  manner  in  which  it  is  to  be  executed ;  and  a 
service  on  every  day  but  Sunday  is,  in  point  of  law,  a  service  for 
the  whole  year.     It  was  said  by  Dunning,  that  in  the  case  of 
King's  Norton,  if  the  woman  did  not  spin  she  might  be  compelled 
by  a  justice ;  so  I  say  here,  if  the  man  did  not  make  screws.     This 
in  both  cases  depends  upon  the  terms  of  the  hiring,  which  I  have 
iilready  endeavoured  to  show  was  a  hiring  for  a  year  in  each  case. 
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It  was  uidf  this  was  like  the  case  of  a  contract  not  to  marry  any 
other  peraon ;  which  is  void.  But  the  cases  are  not  at  all  apposite. 
To  mue  them  like,  you  must  suppose  the  contract  of  marriage  to  be 
to  marry  one  and  not  any  other  person;  i|nd  that  contract  would  be 
good :  so  here  the  contract  to  work  for  JenningSf  and  for  no  other 
person,  is  good  and  binding. — ^Lbycbster  relied  much  on  what  is 
said  in  the  case  of  Macclesfield  (a),  and  Buckland-Denham  by  (a)ilpite,pl.S06. 
WiLM OT  J.  in  the  first  cose,  and  Aston  J.  in  the  other ;  viz.  that 
the  servant  must  be  under  the  control  of  his  master  during  the 
whole  year.  This  general  expression,  like  most  others,  when  ysed 
as  an  universal  proposition  by  itself,  tends  only  to  confound  and 
mislead ;  when  applied  to  the  subject-matter  it  is  plain  and  intelli- 
gible. It  means  only  that  the  contract  shall  be  for  the  whole  year, 
and  that  the  master,  by  virtue  of  that  contract,  shall  be  subject  to 
the  general  law  of  the  land,  or  particular  custom  of  the  place,  and, 
subject  to  this,  shall  have  a  power  to  compel  the  servant  to  work 
throughout  the  year :  but  in  the  case  o^  Macclesfield  and  Buckland' 
Demham  there  was  no  one  day  in  the  year,  during  the  whole  of 
which  the  master,  by  the  terms  of  the  contract,  could  compel  the 
servant  to  work ;  and  the  engagement  was  for  a  certain  number  of 
hours  in  each  day  only.  If  the  expression  were  to  be  understood 
in  as  general  a  sense  as  may  be  put  upon  it,  a  handicraflsman 
could  never  gain  a  settlement  at  all :  for,  however  general  the  hir- 
ing may  be,  he  cannot  be  compelled  to  work  on  a  Sunday^  or  at 
unreasonable  hours  of  the  night ;  and,  consequently,  in  one  sense, 
not  under  the  control  of  the  master  throughout  the  whole  year. 
Upon  the  whole  I  think  there  is  an  express  hiring  for  a  year  in 
this  case;  that  whatever,  from  the  custom  of  the  country  or  nature 
of  tlie  service,  may  constitute  a  sufficient  performance  of  that  con- 
tract, makes  no  difference  on  the  question,  whether  the  party  gains 
a  settlement.  That  the  principle  of  the  case  of  Kings  Norton 
governs  the  present  case;  and  nice  distinctions,  even  if  the v  could 
be  made,  ought  not  to  prevail|  especially  in  a  case  which,  pro- 
bably, will  affect  the  settlements  of  most  of  the  manufacturers  in 
England;  and  which  would  operate  against  what  has  been,  for  a 
great  many  years  past,  the  rule  and  leaning  of  this  Court,  viz.  to 
support  and  not  destroy  settlements. 

315.  Rexy.  Winchcombe  (b),  E.  T.20G.S.  Dougl.  S9l.— The   Amiliti«-man 
pauper  hired  himselffor  a  year,  and  at  the  time  of  the  hiring  it  was  *^'"8  hir«J  for 
agreed  between  him  and  his  master,  that  his  wages  should  be  paid  ejf^'wmJiwi 
weekly,  at  Ss.  a  week;  and  that,  being  a  baliotted  man  in  the  thathesbi^be 
militia,  he  should  be  absent  for  the  month,  and,  in  lieu  of  that  absent  on  dutj- 
month,  should  serve  another  at  the  end  of  the  year.     He  was,  for  the  month, 
accordingly,  absent  30  days  in  the  militia,  and  then  returned  to  his  ^  in  lieu 
service;  but  he  only  continued  three  weeks  of  the  month  which  moInSi  over  Ae 
was  agreed  to  be  served  in  lieu  of  the  month  he  was  absent  in  the  year,  gains  a 
militia. — Lord  Mansfield:  There  is,  in  this  case,  a  hiring  for  settlement, 
a  year,  and  there  is  also  a  service  for  a  year,  if  it  were  not  for  the  without  serving 
month's  absence  in  the  militia :  a  service  must  be  for  a  continu-  ^^  ^ditional 
ttioo,  without  interruption,  or  adding  together  broken  pieces  to  "**""'• 
make  up  the  year ;  but  here  the  agreement  as  to  the  absence  for  a 
month,  in  the  militia,  was  only  what  would  have  been  implied,  and 
what  the  master  must  have  consented  to :  the  year  was  completed 
^ve  weeks  before  Michaelmas,  and  the  additional  month  agreed  for 

(6)  See  Rex  v.  Norton,  nnte^  pi.  261. 
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Wi«#  oi(4y  in  the  Qatqre  of  a  coinpeDsation  for  tho  w«a|  of  Ibe  paur 

per^s  service  while  absent  io  the  inilitiig  and  equivalent  to  adeducr 

tion  of  so  ipuch  wages.    This  case,  if  not  the  same,  is  very  like 

(a)^fi/e,pl.si2.  ihat  €i  Rfx  V.  Westerleigh^  (a)     The  Court  ought  to  lean  in  Uvour 

of  settlements,  aqd  the  bad  consequences  would  be  very  extensive 
if  we  were  to  determine,  that  a  man  should  lose  his  settlement  by 
serving  his  country  in  the  militia*  We  are  all  of  opinion  tliat  this 
was  ^  good  settlement* 

816.  Rex  V.  LittU  Bolion  (4),  M.  T.  24  G.  8.  Odd.  867.  -- 
The  pauper,  being  legally  settled  in  Little  Bolton^  went  into 
the  township  of  Great  Bolton^  where  one  W.  S.,  a  weaver, 
lived,  and  asked  him,  if  he  would  teach  him  to  weave  counter* 
panes ;  S*  answered,  he  would  teach  him  if  he  would  work 
with  him  two  years  and  a  half  or  three  years ;  and  the  pauper's 
earnings  were  to  be  divided  between  them:  the  pauper  was  to 
find  himself  with  meat,  drink,  washing,  and  clothes :  he  was  en* 
gaged  on  these  terms,  and  an  agreement,  in  writing,  was  entered 
into  accordingly.  The  pauper  staid  and  worked  with  S.  under 
this  agreement,  in  Great  Bolton^  about  a  year  and  a  half,  and 
then  the  pauper  gave  the  master  20«.  to  be  free,  having  then  mar- 
ried :  he  then  worked  journey-work  with  the  same  master  near  a 
year:  the  master  hvhilst  he  was  working  under  the  agreement) 
found  him  looms,  loom-room,  and  materials:  he  never  employed 
the  pauper  in  any  work  but  weaving :  the  condition  upon  which  he 
taught  the  pauper  to  weave  was  only  one  half  of  his  earnings.  ;S. 
received  the  money,  and  paid  the  pauper  one  half,  and  looked  on 
it  that  he  had  a  right  to  receive  it ;  but  sometimes  he  let  the  pauper 
receive  it.  The  agreement,  in  writing,  was  proved  to  be  lost,  and, 
therefore,  parol  evidence  was  allowed  to  be  given  of  it.  —  Lord 
Mansfield  delivered  the  judgment  of  the  Court.  We  have 
looked  into  the  authorities,  and  we  find,  that  all  those  cases  of  ap- 
prenticeships which  have  been  holden  to  be  defective,  and  not 
convertible  into  hirings  and  services,  speak  of  the  pauper  at  am 
apprentice^  and  that  he  was  to  serve  as  such.  There  is  no  such 
statement  here ;  and  we  are,  therefore,  of  opinion,  that  it  is  a  good 
hiring  and  service.  —  Willes  J.  The  cases  that  apply  are  Rex 
V.  Whitchurch  Canonicorum  (c).  Rex  v.  All  Saints  in  Hereford  (rf)> 
and  Rex  v.  Kingstoeare* 

317.  Rex  V.  AUon,  E.  T.  24  G.  3.  Editor'^  MS5.— The  pau- 
per, A.«/.,  being  settled  in  the  parish  of  A.^  hired  himself  to  his 
uncle,  D.  t/.,  a  turner,  in  the  parish  of  Af .,  for  a  year.     The  pau- 

Eer  was  to  be  found  in  board,  lodging,  pocket-money,  and  clotbesy 
y  his  uncle,  for  whom  he  was  to  work  in  his  trade  of  a  turner, 
and  his  master  was  to  have  the  benefit  of  his  work.  After  he  bad 
served  six  months,  his  master  finding  him  idle,  he  and  the  pauper 
oame  to  a  new  agreement,  by  which  the  pauper  was  to  work  in  the 
said  trade  by  the  piece,  and  to  be  paid  by  the  piece  for  what  he 
should  earn ;  and  he  was  also  to  find  himself  in  board,  lodging, 
pocket-money,  and  clothes.  On  the  last-mentioned  terms  he  con- 
tinued to  serve  his  master  to  the  end  of  the  year:  sometimes 
working  by  the  piece,  and  then  he  boarded  and  lodged  out ;  and  at 
other  times  he  Served  his  master  in  the  house,  and  then  he  was 
lodged  and  boarded  by  his  roaster. — The  Sessions  held,  that  this 
new  agreement  determined  tlie  contract,  and  that  the  pauper 
gained  no  settlement.  — Bearcroft  shewed  cause:  he  said,  it 

(6)  See  Rex  V.  Sc  Margaret*!,  Kiiig^s  Lynn,  pott,  pi.  SS9. 


An  agreement 
for  a  year  to 
teach  a  trade, 
the  tenrant  to 
find  himaeir  in 
neceaaartes,  and 
the  master  to 
have  half  his 
earnings,  if  he 
is  not  retained 
eo  nomine  as  an 
apprentice,  is  a 
sufficient  hiring 
to  gain  a  settle- 
ment. 

See  Rex  o. 
]tfargam,/NW^. 
pi.  506. 
Rex  V.  High- 
nam,  jtost, 
pi.  501. 
Rex  V.  Lain- 
don,  jfott. 
pi.  507.' 
Rex  V.  Eccles- 
toUf  post, 
pi.  325. 


(c)Patf.pl.497. 

(<0  Burr.  S.  C. 
656. 

Under  a  com- 
mon hiring  for 
a  year,  an 
agreement  in 
the  middle  of 
the  year,  that 
the  servant  shall 
vfork  by  the 
piece,  will  not 
prevent  a  set- 
tlement.— 
aCCald.  424. 
Rexo.  Great 
Chilton,  pott. 
pL  883. 
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i  hnrliiiydwit  the  whole  of  the  gervice  should  be  qpder  >  hiring 
for  •  yeir*  llie  Court  had  gone  no  further  thaa  to  permit  different 
aerriceB  under  hiriDgSy  each  for  a  year,  to  be  coupled  together.  In 
thif  ease  the  new  agreement  is  not  a  hiring  for  a  year,  nor  did  it  bind 
the  servant  to  work  for  his  master  only,  so  that  service  under  it  can^ 
not  have  any  effect.— Hurst,  contr^,  said,  the  new  agreement  made 
no  akeration  in  the  hiring  for  a  year ;  it  only 'varied  the  compen^ 
sation. — Willes  J.  There  was  no  waiver  of  the  original  agree- 
ment; and  it  is  admitted,  that  an  agreement  at  first  to  work  by  the 
piece  would  have  been  sufficient.*- Ashhurst  J.  I  am  of  the 
same  opinion. — Bullbr  J.  I  do  not  agree  with  Mr.  Bearcrqffs 
doctrine,  that  ail  the  service  must  be  under  a  hiring  for  a  year.; 
that  is  not  necessary:  a  service  under  a  hiring  for  less  than  a 
year  may  be  coupled  with  service  under  a  hiring  for  a  year  (a),  and  (a)  Suepttt, 
give  a  settlement :  there  are  many  cases  to  that  purpose.  But  on  '^^  '^' 
the  other  ground  there  can  be  no  doubt  but  the  origmal  agreement 
still  eominued;  and  besides,  the  second  hiring  beins;  generali 
would  be  equivalent  to  a  hiring  for  a  year.— Order  quasned. 

H18.  Rex  V.  NetoioH  Taney  (a),  E.  T.  28  G.  S.  2  T.  R.  45S.—  AUring  atio 
The  pauper  went  into  the  parish  of  .V.  T^  to  the  house  of  W.  P.,  much  awtdk^jg 
a  publican  there,  who  had  before  employed  him  three  times  to  go  ^.  *^y^P^^ 
into  6*  with  some  hounds ;  and,  on  his  return  from  the  last  of  ^^.  Pucklel 
these  joumejTS,  he  agreed  to  live  with  P,  as  ostler  at  4;.  6d.  per  church,  jkH, 
week,  and  continued  with  P.  as  such  hostler  for  one  year  and  a  pi.  S27. 
half,  and  then  went  away.     Before  his  departure,  on  demanding 
his  wages,  P.  alleged,  that,  as  he  had  received  vails,  4a.  6a. 
a  week  woold  be  too  much ;  whereupon  he  agreed  to  accept  afVer 
the  rate  of  ICtf.  a  year,  in  lieu  of  4«.  6d.  fter  week.    The  pauper 
having  received  his  wages,  he  left  his  service,  and  lived  elsewhere 
for  five  or  six  months ;  at  the  expiration  of  which  time  he  re- 
turned to  N.  T.,  and  agreed  with  P.   to  serve  him  again  as  his 
ostler,  as  he  had  done  before,  at  ^s,  per  week,  which  was  about 
IQL  a  year ;  and  which  he  received  when  he  thought  proper  to 
Sik  for  it.     Under  the  latter  agreement  the  pauper  lived  one  year 
and  R  haU^  but  thought  himself  as  a  weekly  servant,  and  at  libertf 
to  leave  his  service  at  any  time  during  the  said  two  services.— 
AsHHORST  J.  The  case  of  Rex  v.  Dedham  (b)  is  much  stronger  {h)jfUet^\,9i92. 
than  the  present.    There  the  pauper  hired  himself  to  a  plumber 
sad  glazier,  board,  lodging,  and  washing,  summer  and  winter,  at 
6t*  per  week.     And  though  the  pauper  continued  in  his  service 
sbc^e  a  year,  the  Court  said,   that  they   could  not  make  it  a 
hiring  for  a  year,  and  that  the  pauper  could  not  gain  any  settle- 
ment by  it.    It  is  impossible  to  distinguish  the  two  cases  upon 
prindple.    In  the  present  case  the  pauper  hired  himself  as  an 
oatler  at  4«.  6d,  per  week ;  but  that  cannot  be   considered  as  a 
genend  hiring;  and  if  either  party  had  chosen  to  dissolve  the 
contract  before  the  expiration  of  a  year,  no  action  could  have 
been  maintained  by  the  other.     With  respect  to  the  apprehension 
of  the  pauper,  it  has  been  decided,  in  a  variety  of  cases,  that 
cannot  vary  the  contract.  —  Buller  J.  This  case  is  not  so  strong 
SI  that  of  Rex  v.  Dedham ;  for  there  the  expression   *<  summer 
^  and  winter''  showed,  that  the  party  had  it  in  contemplation  to 
continue  a  year  in  the  service :  in  the  present  case  the  hiring  is 
mer^  at  so  much  per  week.     Now  if  there  be  any  thing  in  the 
contract  to  show  that  the  hiring  was  intended  to  be  for  a  yeart 

{a)  Sm  Rcx  v.  Mitcbam,  poitj  pL  829. 
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there  a  reservation  of  weekly  wages  will  not  control  that  hiring : 
but  if  the  payment  of  weekly  wages  be  the  only  circumstance  from 
which  the  duration  of  the  contract  is  to  be  collected^  it  must 
be  taken  to  be  only,  a  weekly  hiring.  And  the  hiring  in  the 
present  case  is  of  that  kind.  —  Grose  J.  Considering  the  situation 
of  the  pauper,  and  what  passed  at  the  time  of  entering  into  this 
contract,  this  appe;irs  not  to  be  a  hiring  for  a  year.  The  pauper 
was  hired  in  the  character  of  ostler,  at  4jp.  Sd.per  week  ;  now  that 
circumstance  alone  shows,  that  he  was  not  likely  to  continue 
a  year  in  his  service.  Besides,  it  appears  that  he  actual Iv  lefl 
his  service  in  the  middle  of  the  year,  which  satisfies  me,  that  it 
was  not  intended  by  the  contracting  parties  to  be  a  hiring  for  a 
year,  (a) 

Sl9.Rexy.  Kingswinford{b),E.  T.  SI  G.3.  4  T.  ii. 219.— The 
pauper,  being  settled  at  fV.  in  October  177 5 1  entered  into  an 
aeren  yean,  to  agreement  with  B,f  by  which  he  covenanted  to  work  with  and 
h^  ?"5J1,  serve  B.  as  an  artificer  in  the  art  of  a  glass-grinder,  or  in  any  other 
(MtdSufidavs  ^  *''  ^'^^^  '^'  ^^^^^^  think  proper  to  employ  him  in,  for  s6ven  years : 
ezeepteajTwiU  ^^  ^^  would  not  at  any  time  during  the  term  work  for  or  serve 
notgiina  any  other  person;  and  would  not  at  any  time  during  the   term 

Mttlement.  depart  from  or  leave  the  work  and  service  aforesaid,  without  the 

leave  or  licence  of  jB.,  his  executors,  &c.  but  tvould  continue  and 
be  in  such  service  as  aforesaid  from  six  o* clock  in  the  morning  till 
seven  in  the  evening  of  each  day  during  the  said  term,  including 
half  an  hour  at  breakfast  and  one  hour  at  dinner  times  {except  on 
Sundays),  if  in  proper,  health*  B.  agreed  to  provide  snop-room 
for  Z. ;  to  pay  him  Ss,  6d.  a  week  during  the  term  ;  and  to  pro- 
vide meat,  &c.  The  pauper  served  B.  two  years  at  B.  under  this 
agreement,  and  lodged  and  boarded  at  B.*8.  He  occasionally 
worked  in  the  night  time ;  oflen  went  on  errands  for  his  master  on 
Sundays  ;  and  never  worked  with  any  body  else  during  that  time, 
nor  thought  himself  at  liberty  so  to  do.  —  Lord  Kenyon  C  J. 
said,  that  there  was  no  real  distinction  between  this  case  and  that 
(c}^n/<,pl.S08.  oi  Rex  y*  Macclesfield  (c),   for  that  the  fair   construction   of  this 

agreement  was,  that  the  pauper  was  to  be  his  own  master  on 
Sundays,  and  on  other  days  afler  he  had  served  the  13   hours. 


(a)  The  following  case  was  given  up 
in  Uie  ensuing  T.  T.  on  the  authority 
of  this  decision  -.  —  Thomas  Bowman, 
the  pauper,  went  to  live  with  Mr.  Jo- 
seph Rhodes,  of  St.  Mary,  Lambeth, 
Surrey,  livery. stable  keeper,  and  post- 
chaise  letter,  as  under  ostler,  at  9s*  per 
week,  without  fixing  any  time  for  the 
expiration  of  such  service.  Some  time 
after  he  had  been  there,  a  post*  boy 
went  away,  and  the  pauper  was  by  his 
master  Rhodes  turned  over  to  take  his 
place,  at  Ss.  jter  week,  and  the  money 
be  could  get  from  the  persons  he  drove. 
He  remained  in  such  service  upwards 
of  two  years,  and  more  than  one  in  the 
last  employment  as  post-boy ;  during 
the  whole  time  he  found  himself  in 
victuals,  and  lodged  in  a  room  or  loft 
belonging  to  his  roaster  in  the  yard, 
received  his  35.  per  week,  and  what  he 


could  get  for  driving.  Some  time  afier 
the  pauper  left  the  said  service  he  re- 
turned to  it  again,  when  Khodes  told 
him  he  might  go  to  work,  and  then 
remained  one  year  under  that  agree- 
ment. Some  time  aflcr  he  left  the  ser- 
vice he  returned  to  it  a  tliird  time,  in  or 
about  the  month  of  Febrttary,  as  an  odd 
man,  without  wages,  and  continued 
under  this  last  agreement  till  three 
weeks  after  Christmas.  When  he  first 
went,  he  saw,  and  had  some  convers- 
ation with,  the  head  ostler,  and  was 
some  days  about  the  yard  before  he  en- 
tered into  any  service;  lie  then  asked 
his  master  lUiodes  for  his  place.  Mho 
told  him  he  might  have  it.  —  Rex  r. 
Odilmm,  2  T.  R.  622. 

(b)    See    Rex    v.     Edgmond,  posi, 
pi.  335. 


Sect.  5.]        ^ . .  of  particulab  hirings*  S31 

beamse  he  had  only  covenanted  to  serve  those  hours ;  and  that 
the  expression  of  one  was  the  exclusion  of  the  other.  And  he 
added,  that  it  was  essential  in  these  cases  that  the  servant  should 
be  under  the  power  and  coercion  of  the  master  during  the  whole 
time. — Rule  refused. 

SaO.   Rex  V.  Birdbrookcy  E.  2\  SI  G.  3.   4  T.  i^.  245.  —  The   Serricefora 
pauper*  being  settled  at  B,y  was  hired  when  he  was  single  by «/.  O.,  year  under  a 
farmer,  at  5.,   at  Ss.  a  week  the  year  round ;  each  was  to  be  at  ^^'*s  "  •*  Sj. 
liberty  on  a  fortnight's  notice ;   but  the  pauper  was  not  to  go  ^'^^round  ^* 
away  at  seed'time,   hay,  or  harvest.     He  staid  in  the  service  a  i^^i^^yto 
year  at  S*,  and  received  his  wages  at  different  times  whenever  he  goon  aforu 
pleased.  —  Lord   Ken  yon  C.J.     No  doubt  can  be  entertained  night's  notice, 
on  this  case :  it  does  not  even  rest  on  a  general  hiring,  for  this  ^'''  S^^®  * 
was  an  express  contract  to  serve  **  the  year  round."     But  it  is  »«'"*°*c'**' 
said,  that  this  cannot  be  considered  to  be  a  hiring  for  a  year, 
because  there  was  a  reservation  of  i^eekly  wages,  and  because 
each  partv  was  to  be  at  liberty  to  put  an  end  to  the  agreement  on 
glying  a  fortnight's  notice  :  but  whether  the  wages  be  to  be  paid 
by  the  week  or  the  year  cannot  make  any  alteration  in  the  duration 
of  the  service,  if  the  contract  be  for  a  year.     This,   therefore, 
was  a  contract  for  a  year  at  so  much  a  week,  with  liberty  to  quit 
at  any  time  except  seed,  hay,  or  harvest  time,  on  giving  a  fort* 
night's  notice :  but  the  power  of  giving  notice  makes  no  difference ; 
for  it  has  been  held,  that  au  agreement  to  leave  the   service   on 
giving  a  month's  warning  does  not  defeat  the  settlement. (a). —   (a)  Rex o. New 
AsHHURST  J.  was  of  the  same  opinion. —  Buller  J.    The  only  Windsor,  ;Mf« 
question  is.  Whether  this  was  a  yearly  or  a  weekly  hiring  ?    In  ?*•  359. 
support  of  the  order  of  Sessions  the  latter  has  been  contended  ; 
but  a  hiring  for  a  week  requiring  a  fortnight's  notice  was  never 
heard  of. 

321.  Rex   V.    North   Nidlei/y    M.  T.    33  G.  3.     5  T.  ^.  21.--   A  service  under 
1\  //.,  who  was  born  at  N,N,.  after  working  some  little  time  in  a  hiring  for  five 
the  clothing  way,  was  hired  by  S.,  of  W.  U.,  for  the  term  of  five  years  as  a  cott 
years,  as  a  colt  shearman,  to  work  12  hours  each  day:  he  was  to  ^ork'lThowrs 
have  so  much  a  week,  and  was  to  have  the  usual  quarterage  in  his  ^^  ^„  ^m« 
master's  hands;  the  reason  of  which  was  (as  he  explained  it)  to  not  give  a 
secure  the  performance  of  the  contract.     He  neither  boarded  nor  setUement. 
lodged  in  his  master's  house,  but  served  him  the  whole  time,  and 
received  his  wages  and  quarterage,  and  lodged  the  whole  time  in 
JV.  U*  —  Lord  Kenyon  C.  J.     This  question  arises  on  the  words 
of  Uie   Stat.  8  &  9  fF.  3.    c.  30.,  by  which  it  is  enacted,   that 
no  hired  servant  shall  gain  a  settlement,  unless  such  person  shall 
continue  and  abide  in  the  same  service  during  the  space  of  one 
whole  year.     And  I  think  the  determination  in  the  case  of  Rex 
v.   Macclesfield (b)  puts  this  question  at  rest;    for  it  was  there  {b)Ante,p\.30S. 
held  that  there  must  be  a  hiring  and  service  for  a  year,  so  far  that 
the  servant  must  be  under  the  control  and  coercion  of  the  master 
during  the  whole  time.    That  was  not  then  thrown  out  for  the  first 
time;  for  in  Rex  v.  Wrinton  (c)  Foster  J.  said,  **  a  hired  ser-  (c)^n/e,pl.270. 
vant  is  always  under  '<  the  government,  discipline,  and  control  of 
"  the  master,  even  on  Sundqys"     But  it  has  been  argued,  that 
if  we  now  decide  that  the  pauper  did  not  gain  a  settlement  in 
W.  U.f  we  shall  overturn  many  decided  cases:  but  this  has  no  (chAntevhaos, 
resemblance  to  those  alluded  to.   In  Rex  v.  Kin^s  Norton  id)^  the    ,  .  j^J^\  »%a 
contract  was  expressly  stated  to  be  a  hirmj;  tor  a  year  generally  :  ;  .  .       ,  _,_ 
w  in  Rex  v.  Birmingham  (e),   and  in   Rex  v.   5/-  Agnes  (g).  {s)^'^>V^^^o. 


Sffff 


(a)^fiie,pl.Sll. 


(6)  ^n/e,pl^l9. 


If  A  duh  with 
B  for  three 
jcuv  (which 
signifies  one 
person  contract- 
ing to  tenre 
another  for  the 
purpose  of 
being  taught 
some  aA  or 
trade),  and  also 
agree  to  do  any 
work  that  B 
sets  him  about, 
a  senrioe  under 
tMMpmtimdar 
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WliereM  in  this  case,  taking  it  alc<^«lher,  the  ser? ant  was  hired, 
during  the  space  cf  five  jears,  to  stand  in  a-certain  relation  to  the 
master,  during  certain  hours  in  the  daj ;  for  he  was  to  work  18 
hours  only.  This  case  is  similar  to  that  of  Rex  y.  Buckland  Den" 
ham  {a)f  where  the  pauper  was  hired  to  serve  as  a  shearman  for 
five  years,  to  work  shearman's  hours  only ;  which  was  held  suffi- 
cient to  make  an  exception  as  to  his  service  for  the  rest  of  the 
year,  though  it  were  not  so  stated  expressly.  There  is  do  magic  in 
words;  and  if  the  words  used  be  sufficient  to  convey  the  ideas  of  the 
parties,  the  Court  must  decide  upon  them.  And  though  the  word 
onl^  is  not  used  here,  the  fair  import  of  the  words  here  used  con- 
veys the  same  idea.  Though  in  that  case  the  relation  of  master 
and  servant  was  to  subsist  on  certain  terms  for  five  years,  yet  as 
the  time  when  the  labour  was  to  be  performed  was  expressed  to 
be  shearman's  hours  only,  the  Court  said  that  it  was  not  sufficient 
to  confer  a  settlement.  Batwcen  that  case,  therefore,  and  the 
present,  I  can  see  no  material  distinction.  I  should  not  have  re- 
ferred to  Rex  V.  Kingswin/brd(b)tbec2LUse  the  reasons  for  that  deter- 
mination were  given  by  me  only,  had  it  npt  been  observed  that  it 
passed  without  argument.  But  it  must  be  remembered  that  it 
was  hnmediately  acquiesced  under  by  the  gentleman  who  made 
the  motion,  and  that  the  decision  was  that  of  the  Court.  The 
present  determination  is,  I  think,  supported  by  every  authority  in 
the  books.  It  is  admitted,  that  if  there  had  been  an  express 
exception  in  the  contract,  no  settlement  could  have  been  gained 
by  serving  under  it ;  and  this  is  equivalent  to  it,  for  it  amounts 
to  this,  that  the  pauper  should  be  considered  as  the  servant 
for  only  12  hours  out  of  the  24.  —  Grose  J.  The  only 
question  is.  Whether  or  not  there  was  a  hiring  for  a  year  ?  For  I 
admit*  that  if  there  were  no  exception  in  the  contract  of  any  part 
of  the  year,  it  is  a  good  hiring  for  a  year ;  but  I  say  here,  as  was 
said  in  a  former  case,  that  expressio  unius  est  exclusio  alterius^ 
and  when  we  consider  what  each  party  was  to  do  under  the 
agreement,  it  is  impossible  to  say  that  there  was  not  an  exception 
in  the  contract.  The  pauper  was  **  hired  for  five  years  as  a  colt 
**  shearman,  to  work  12  hours  each  day."  Then,  could  the 
master  have  compelled  him  to  serve  more,  or  required  any  other 
service  of  him  ?  Certainly  not :  he  was  only  under  his  master's 
control  during  those  houfs;  it  is  the  same  in  substance  as  if 
Sundays  and  the  rest  of  the  24  hours  had  been  excepted ;  it 
means  that  the  servant  should  work  for  12  hours  in  the  day  only^ 
and  then  it  comes  within  the  case  of  Rex  v.  Buckland  Denham. 

S22.  Rex  V.  Coltishall,  E.  T.  33  G.  3.  5  T.  R.  193.— At  Lady 
day  1785,  the  pauper,  being  about  18  years  of  age,  and  then  a 
bricklayer's  labourer,  and  settled  at  //.,  was  clubbed  with  «/.  i?. 
of  C.  for  three  years,  at  6s.  per  week  the  first  year,  7j.  per  week 
the  second  year,  and  8«.  per  week  the  third  year ;  to  board,  lodge, 
and  wash  for  himself;  he  was  to  be  taught  the  trade  of  a  brick- 
layer. The  term  **  clubbing "  signifies  a  person's  contracting  to 
serve  for  the  ptfrpose  of  being  taught  some  art  or  trade,  and  to 
have  the  less  wages  on  account  of  learning  the  trade.  An 
agreement  in  wriung  was  to  be  prepared  for  the  three  years,  but 
it  was  never  drawn  up.  The  pauper  served  two  years  and  up- 
wards, and  then  upon  some  diffi?rence  his  master  and  he  consented 
to  part.  No  premium  was  paid  by  the  pauper  to  R.  The  pauper 
was  to  do  any  work  R.  set  him  about ;  and  the  pauper  was  not  to 
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be  ■hieiH  from  his  buMoess  during  any  part  of  the  time«-«LoRB  .. .    ^g    ^^ 
KxmroH  C.  J.  said,  that  it  was  impossible  to  raise  a  doubt  upon  n^LnML 
the  case ;  for  that  the  concluding  part  of  it,  which  stated  that  the  seenextcMe, 
'*  pauper  was  to  do  any  work  his  master  set  him  about,'*  was 
decisive  to  show  that  he  roust  be  considered  as  a  hired  servant ; 
sod  that  although  one  of  his  objects  was  to  learn  a  trade,  that  was 
deemed  equivalent  to  part  of  his  wages,  {a) 

33S.  Res  V.  MaHham,  H.  T.  41  G.  S.     1  East,  2S9 Two  A  dnhbtd  with 

justices  removed  £•  G.,  3f .  his  wife,  and  their  six  children  by  ®  ^^  •""■^ 
name»   from   the   parish   of  5*.  P.  to  Af.    The  Sessions,   on  J^J2iwi2eof 
appeal,  confirmed  the  order,  and  stated  the  following  case  for  the  we^ly  wages, 
opmion  of  this  Court :    The  pauper,  E*  G.  was  legally  settled  at  with  a  provuo 
M»,  where  he  worked  as  a  labourer  with  his  father,  who  was  a  that  if  be  were 
bricklayer  there*    In  1782,  being  then  17  or  18  years  of  age,  he  JIl^!^?^^ 
came  to  the  parish  of  Si.  P.,  and  worked  as  a  labourer  with  C-,  JJ^JJ^^nS^ 
a  bricklayer,  for  about  six  months,  when  by  an  agreement  made  orwant'ofem- 
by  the  pauper's  uncles,  J,  and  F.  X..,  he  was  clubbed  to  his  said  ployment,  there 
master  for  Uiree  years,  at  the  waees  of  *ls,  per  week  for  the  first  ahcmld  be  a 
year,  St.  for  the  second,  and  9*.  for  the  third,  to  learn  the  trade  proportianaMe  ^ 
of  a  bricklayer,  and  to  do  any  other  work  his  master  might  set  ^,J^^Held. 
him  about.    The  above  wages  were  the  usual  wages  of  a  brick-  tbatA  gained  a 
layer  at  that  time.    The  pauper  was  to  board,  lodge,  and  wash  wttlement  by 
for  himself;  and  if  prevented  at  any  time  from  working  by  bad-  lenring  a  year 
ness  of  weather,  illness,  or  from  his  master  not  having  employment  ^P^  ^Li^, 
for  him,  a  proportional  deduction  was  to  be  made  from  his  week's  ^^i^j^S^ 
wages  for  such  loss  of  time.    Occasional  deductions  of  a  day  or  ductioos  on 
two's  labour  were  made.   The  pauper  sometimes  drove  his  master's  these  accounts 
cart  employed  in  his  business,  and  sometimes  drove  his  mistress  were  made, 
an  airing.     Whenever  he  was  employed  by  his  master,  either  as 
a  bricklayer,  or  as  above  stated,  no  deduction  was  made  from  his 
wages.    He  continued  three  years  in   the  employment  of  his 
master  under  the  preceding  contract.    From  these  circumstances 
the    Sessions    considered  this  as  a   contract  of  apprenticeship 
between  the  parties,  and  confirmed  the  order.     When  this  case 
was  called  on,  the  Court  asked  the  counsel  in  support  of  the  order. 
Whether  it  were  possible  to  distinguish  this  from  the  case  of 
EexY*  Cokishall  {b)t  where  a  settlement  was  gained  by  serving  {b) A9Ue,^\J82S. 
under  sucb  a  hiring? — Wilson  and  Marsh  attempted  to  distin- 
guish the  cases,  by  observing  that  here  was  a  stipulation  in  the 
contract,  that  in  case  of  illness,  bad  weather,  or  want  of  employe 
ment,  the  pauper  was  to  have  no  wages :  whereas  to  enable  one 
to  gain  a  settlement  by  hiring  and  service,  the  contract  must  con- 
tinue during  the  whole  year.     But  the  necessary  construction  of 
this  agreement  must  be,  that  if  the  master  had  no  employment  for 
the  pauper,  or  the  weather  were  too  bad  to  admit  of  his  usual 
work,  in  which  cases  he  was  to  have  no  wages,  he  should  be  at 
libertv  to  work  for  any  other  master. —  But  the  Court  thought 
that  this  did  not  sufficiently  vary  this  case  from  the  former :  and 
that  if  they  drew  such  refined  distinctions  they  should  leave  the 
justices  below  without  any  rule  to  guide  their  determinations.  — 
Both  orders  quashed. 

344.  Rex  v.  Over,  T.  T.  41  G.  3.     1  East,  599.  —  R,  let  him-  A  pensioner  of 
self  two  days  after  Midiaelmas  1799  for  a  year  to  JV.  D.  of  O.,  tin?  Eau  TfuBa 
at  the  wages  of  61*  6*. ;  but  that  being  a  pensioner  of  the  EM  ^^Sr^*"™* 
r-j-_  Company^  he  was  to  have  two  days  in  each  half  year  to  JJSitfor*ii  jS] 

(a)  7Me  Rm  v.  Littlt  B^toiv  oni^t  pl*  ^1^*  ^^  %i«wnif- 
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tion  to  himself  Wowelf,  to  go  to  St.  L  to  receive  bis  pension..  He  remained  in 
of  two  days  in  lus  said  service  till  old  Michaelmas-dai/  1800,  being  a  Saturday ^ 
each  half  year  when  his  master  went  to  him  in  the  field,  and  asked  him  if  he 
when  be  might  would  stay  again.  The  pauper  said  he  wanted  more  wages  :  he 
go  for  his  pen-  g|,Qyjd  expect  7/.  7*.  a  year ;  which  his  master  refused  to  give. 
gainasettle>  His  master  then  asked  him  whether  he  intended  to  go  to  St,  /.'s 
ment  by  service  fair  that  day.  The  pauper  said  he  did.  He  then  unyoked  his 
under  such  a  horses  and  went  to  the  fair,  where  his  master  paid  him  part  of  his 
contract.  wages.     On  the  next  day  (Sunday)  the  pauper  returned  to  his 

master  at  0. .-  on  that  day  he  settled  his  wages,  when  his  master 
asked  him  if  he  would  stay  again,  which  he  assented  to.  The 
pauper  then  let  himself  to  Z>.  again  for  another  year  at  the  wages 
of  6/.  6s. ;  but  the  pauper  expressly  said  he  should  expect  to  have 
the  two  days  in  each  half  year  to  go  to  St.  1*8  for  his  pension  as 
before;  which  his  master  consented  to.  He  continued  with  2>. 
under  this  second  hiring  for  about  1 1  weeks,  when  the  pauper 
was  apprehended  for  a  bastard  child.  His  master  settled  his 
wages,  and  the  contract  for  the  service  was  dissolved  by  mutual 
consent.  The  Sessions  were  of  opinion  that  the  pauper's  hiring 
and  service  with  D.,  at  0.,  were  effectual  to  gain  him  a  settlement 
there.  —  Lord  Kenyon  C.J.  said,  there  was  no  colour  for  con- 
tending that  the  pauper  gained  a  settlement  by  this  hiring  and 
service.  The  case  of  the  militia-man  went  altogether  upon  the 
ground  that  the  leave  of  absence  stipulated  for  was  no  other  than 
what  the  law  would  have  compelled  without  any  such  stipulation. 
It  was  part  of  the  public  service.  No  conclusion,  therefore,  can 
be  drawn  from  thence  in  support  of  this  settlement.  Here  was 
an  express  exception  of  four  days  in  the  year,  during  which  the 
pauper  was  not  to  be  under  the  control  of  the  master.  An  express 
reservation  of  Sundays  out  of  the  original  contract  of  hiring  was 
(a)-«fn<e,pl.S08.  considered  sufficient  in  Rex  v.  Macclesfield  (a)  to   prevent  the 

gaining  of  a  settlement  under  it.  —  Vek  Curiam,   both  orders 
quashed. 
Where  the  ^^5.  Rex  V.  Ecclesion,  E.  T.  42  G.  3.  2  Easty  298.— The  pauper, 

pauper  agreed  when  about  1,5  years  of  age,  went  into  the  township  of  7\,  and 
with  a  weaver  '  made  a  verbal  agreement  with  one  Ciough  there,  who  was  a 
to  serve  him  for  weaver  of  counterpanes,  to  serve  him  a  year  and  a  half.  C.  was 
yJT'  *d  th  ^  teach  him  to  weave  counterpanes ;  and  the  pauper  was  to  have 
master  was  to  ^^^  '^^'^  of  what  he  earned  ;  and  the  pauper  was  to  find  himself  in 
teach  him  to  every  thing.  Nothing  else  passed  between  them  on  making  the 
weave,  and  the  agreement.  The  pauper  worked  under  this  agreement  with  C.  for 
pauper  was  to  the  year  and  a  half,  except  for  a  fortnight ;  during  which  he  re- 
bave  half  his  majned  absent ;  but  C.  however  brought  him  back  into  his  service, 
find  himseKin  ^^^  obliged  him  to  stay  a  fortnight  over  the  year  and  a  half,  in  order 
every  thing:  to  make  up  the  time  he  had  been  absent  from  his  service.  During 
under  which  the  time  of  this  service  he  slept  constantly  at  his  mother's  house 
contract  the  at  Little  Bolton.  —  Lord  Ellenbgrough  C.  J.  I  give  a  re- 
pauper  served  JQctant  assent  to  the  case  of  the  Kins  v.  Little  Bolton;  but  as  the 
Ins  master  for  ,    ^  .     .     ^  .     o  i  i      .  j    j    t 

above  a  year :  ^^  "^^  before  US  IS  m  terms  the  same  as  was  there  decided,  I 

Held,  that  he  think  it  is  better  to  abide  by  that  determination  than  to  introduce 

thereby  gained  uncertainty  into  this  branch  of  the  law ;  it  being  often  of  more  im- 

a  settlement  as  portance  to  have  the  rule  settled  than  to  determine  what  it  shall 

by  hirui^^and  f^^     I  am  not,  however,  convinced  by  the  reasoning  of  that  case  ; 

STapMren?"^  and  if  the  point  were  new,  I  should  think  otherwise.     I  should 

intantionof  the  consider,  as  Lord  Kenyon  said  in  Rex  v.  Laindon,  that  if  the 

pattici  to  create  relation  of  master  and  apprentice  be  created  by  ike  cdntract  of 
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the  parties,  though  they  do  not  use  the  veiy  words  master  and  therebtiaQof 

appreniieey  jet  if  they  use  words  tantamount,  it  is  sufficient.     The  master  and  wr- 

word  apprentice^  he  observed,  was  taken  from  apprendre^  to  learn ;  V^^lJ^^J^ 

and  what  was  that  but  an  apprenticeship,  where  the  purpose  of  the      j     "*S^ 

contract  was  for  one  man  to  teach,  and  the  other  to  learn  a  trade?  *°  ^^^ 

Then  what  was  this  intended  to  be?   I  should  have  said,  upon 

general  reasoning,  thdt  where  the  contract  was,  that  the  master 

should  teach  the  other  a  trade,  and  the  latter  was  to  do  nothing 

ulterior  the  employment  in  that  trade,  it  was  a  contract  apprendre^ 

in  the  true  sense  of  the  word ;  and  being  defective  in  this  case, 

for  want  of  proper  legal   formalities,   it  could  not  enure  as  a 

contract  of  hiring  as  a  servant.  However,  as  Lord  Kenyan  did  not 

think  proper  to  overrule  the  case  of  the  King  v.  Little  Bolton  (a)  in  {a)Jnte,ip\.3l6. 

terms ;  though  he  disapproved  of  what  was  there  said ;  and  as  it    * 

was  not  overturned  in  the  case  of  Rex  v.  Highnam(b),  or  Rex  v.  (6)Po«f.pl.50l. 

Rainham,  (c)  for  the  reason  I  at  first  gave  I  think  it  better  to  concur  (c]  P»tf.pL509. 

in  that  decision,  however  unwilling  I  should  have  been  to  have 

done  so  in  the  first  instance.  —  Grose  J.     This  case  so  exactly 

resembles  that  of  Rex  v.  Little  Bolton ^  that  I  cannot  distinguish 

them. — Lawrence  J.     It  is  of  infinite  consequence  in  these 

cases,  that  what  has  been  once  expressly  determined  should  be 

adhered  to.     The  case  referred  to  is  directly  in  point ;  and  not 

having  been  over-ruled,  it  ought  to  govern 'the  present.  The  King 

y.Laindon{d)  and  the  Kiftg  v.  Rainham  are  both  very  distinguishable  {d)  Poa.phSOJ* 

from  the  present. —  Lb  Blanc  J.    The  case  of  the  King  v.  Little 

Bolton  is  a  direct  authority  to  the  present  point ;  and  that  case  has 

never  been  over-ruled  in  terms ;  neither  do  I  think  that  it  has  been 

over-ruled  in  principle.  —  The  orders  quashed. 

326.  Rex  v.  Hanburij  (a),  T.  T.  42  G.  3.  2  £fl5/,  423.  —  The  A  hiring  ai*^ 
pauper,  «/.  Freemnut  a  blacksmith,  went  36   years  ago  to  one  fnxtch  a  weekf 
Saunders  a  blacksmith  at  //.,  to  know  if  he  wanted  a  man,    S.  ^^l  drink, 
told  him  he  might  come  to  work  for  a  day  or  two,  and  he  should  i^inf'^dto 
see  what  he  could  do.     The  pauper  went  accordingly  on  the  fol-  ^axionav>eek*$ 
lowing  Monday  morning,  and  after  two  or  three  days'  trial  S.  notice  by  either 
approving  of  him,  the  pauper  agreed  to  work  for  iS.  as  a  black-  party*  will  not 
smith,  at  3*.  6d.  a  week,  with  meat,  drink,  washing,  and  lodging  at  warrant  a  con- 
S,*s  house,  and  to  part  on  a  week's  notice  by  either  party.     No  ^„^^^  Wr^ 
such  notice  was  ever  given ;  but  the  pauper  continued  to  serve  S*  though  tbeiw- 
until  the  time  of  his  death,  which  happened  about  six  years  after-  vant  continued 
wards,  without  any  alteration  of  terms,  except  that  after  he  had  "i^  yean  with 
served  about  four  years  tlie  wages  were  raised  from  3«.  6d.  to  4^.  a  ^®  master,  and 
week.     The  pauper  constantly  received  his  week's  wages  every  raLeddurinff'* 
Saturday  night  or  Sunday  morning.     He  went  where  he  pleased  the  period:  imd, 
on  Sundays  without  asking  leave  of  his  master ;  though  he  was  therefore,  no 
entitled  to  his  board  on  Sundays  as  well  as  on  other  days  if  he  settlement  can 
chose  to  sta)r  at  home.     He  did  not  work  on  Sundays  as   the  be  ^ned  under 
apprentices  did  who  were  kept  at  home  for  that  purpose,  except  *     .  """""S  •"« 
occasionally  when  asked   by  his   master.     On  other  days  if  he 
wanted  a  holiday  he  used  to  ask  his  master  for  it,  who  gave  it  him,, 
deducting  his  wages  for  the  time.  His  master  also  used  frequently 
to  set  him  task  work  for  the  day,  which  he  sometimes  finished  in 
half  the  day,  and  then  he   was  at  liberty  for  the  rest;  but  he 
frequently  did  over-work  upon  those  occasions ;  and  then  he  was 
paid  for  such  over-work.— The  Sessions,  being  of  opinion  that  this 

{a)  See  Rex  v,  Mitchani,;K»^  pi.  329. 
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Where  nothing 
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tract 


WBB  a  general  birtng^  confirmed  the  order.  •—  Lord  E&lbv- 
f  \j  »  1  ooo  ^OMOVQU  C.  J*  The  cases  of  Rex  v.  Dedkam  («),  Rex  v.  Brand- 
rAxl!!?V^  **^  (*)'  ^^  ^**  ^'  ^^^^  I'on^y  (c),  have  expressly  decided 
(\^!!^u\  ^**  P®"*^  ^**®  ^"*  ^^  ^^'^^  ^"^  ""^**  stronger  thaa  the 
^AMs^x^  present :  for  that  was  a  hiring  at  so  much  a  weekf  **  siunmer  and 
oHihum.  ^mi^'  **  winter.*'    But  Lord  Mansfidd  said  that  all  the  cases  required  a 

hirkig  for  a  year ;  but  that  was  only  a  hiring  at  so  much  a  week. 
So  in  Rex  ▼•  Brandninch^  Lord  Mansfield  observed,  that  the 
pauper  was  under  no  obligation  to  serve  for  a  year ;  and  unless 
that  be  so*  it  is  clear  there  can  be  no  settlement  gained.  The 
case  of  Hampreston  turned  on  the  circumstance  of  a  month's 
notice  to  qmt  being  required;  but  here  the  contract  was  de- 
terminaUe  at  a  week's  notice.  And  though  the  Sessions  have 
drawn  a  conclusion  that  this  was  a  general  hiringy  yet  it  is  clear 
that  they  meant  only  to  state  it  as  a  conclusion  of  law  from  the 
antecedent  facts,  the  propriety  of  which  they  meant  to  refer  to  us. 
But  here  there  is  no  ground  for  presuming  a  general  hiring ;  for  it 
appears  expressly  what  the  origmal  agreement  was  in  fact,  which 
negatives  a  hiriDg  for  a  year.  —  Pbr  Curiam  :  both  orders 
qiMshed. 

827.  Rex  v.  PuckUchureh  (a),  T.T.  44  G.3.  5EaH,  382.— The 
^n^{°^  pauper  being  settled  in  W,  about  10  years  ago  hired  himself  to 
a^t^time  but  ^^  of  P.  for  eight  weeks,  ending  at  Midsummer^  at  6s.  per  week , 
«  Kiemrtion  of  Bt  wnich  time  he  hired  himself  asain  to  the  same  master  at  .4/8*  per 
weekfy  wages,  it  week  UU  the  Michaelmas  followmg.  At  Michaelmas  he  entmd 
isa«n0e%hiring  iaio  ^  new  agreement  with  his  master  to  live,  the  master  finding 
T^^'  Iwrethe  ^""^ hoard  and  lodging,  and  paying  him  2*.  6d.  per  week  ;  but  no 
coottactwasfor  ^*™®  ^^  ^xed  or  talked  of  by  the  master  or  servant  for  the 
theacrvastto  duration  of  the  contract.  When  the  summer  season  arrived  the 
Hm  with  Ms  pauper  said  to  his  master,  **  I  must  have  more  now,  I  believe, 
BMiter,  the  «<  master :"  The  master  said,  "  How  much  more  ?"  and  his  wages 

latter  finding      were  increased.     And  so  as  the  winter  or  summer  succeeded  his 

wages  were  accordingly  reduced  or  increased.  At  the  time  when 
the  alteration  of  wages  took  place  there  was  no  conversation  as  to 
leaving  the  service  or  dissolving  the  contract.  The  alterations  of 
wages  took  place  at  the  beginning  of  the  week.  He  entered  and 
.  ^^^ .  left  his  service  on  the  same  day  of  the  week,  being  Sunday.  There 
lertkeformora  ^'^^  ^  general  settlement  at  the  time  he  left  the  service  with 
than  a  year  respect  to  wages,  and  some  dispute,  but  he  could  not  remember 
under  such  con-  what  it  was.      The    pauper  was  more  than  once  absent  from 

his  master's  service  two  or  three  days  at  a  time  to  see  his  friends* 
with  his  master's  consent.  He  served  in  the  whole  five  years  and 
a  quarter,  and  received  money  on  account  of  wages  at  different 
times^  sometimes  1/.  Is*  and  sometimes  more ;  but  there  was  no 
complete  settlement  of  waees  till  he  and  his  master  parted.  But 
al  the  time  he  was  not  paid  so  much  as  he  thought  he  was  entitled 
to ;  but  whether  on  account  of  absence  or  not  he  did  not  knowtr— 
Lord  Ellbnborouoh  CJ.  If  nothing  be  said  as  to  the  term  of  the 
service  but  that  the  servant  shall  have  weekly  pay,  it  must  prima 
Jbcie  be  understood  that  the  parties  intended  a  weekly  hiring  and 
service.  But  circumstances  may  show  a  difierent  intent.  TheB, 
ave  there  such  circumstances  in  this  case,  from  which  we  can 
fairly  collect  that  the  parties  intended  a  hiring  for  a  year  ?  In  the 
first  instance  the  hiring  was  for  a  specific  term  of  eiglit  weeks ; 

(a)  See  Bex  v.  Warminster,  onitf,  pi.  2S7» 
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the  lecood  hiring  was  also  for  a  definite  time  short  of  a  year.    No 
time  was  mentioned  for  a  third  hiring,  but  it  was  a  hiring  aitveekl^ 
wages.  Then  it  falls  within  the  cases  ofDedkam  {a)of  Bradninch,(l^  (a)Anie,p\.^9, 
of  Newton  Toney^  (c)  and  others  of  the  same  class ;  where  a  hiring  r6)^iiic,pl.99j. 
weekly  wages  has  been  holden  to  be  a  weekly  hiring.     And  if  it  (<0-rfiito,pl.3l8. 
wanted  any  additional  circumstance  the  conduct  of  the  parties 
themselves  afterwards  shows  that  they  so  considered  it ;  for  the 
servant  left  his  master  at  the  end  of  the  week  in  the  middle  of  a 
year.    If  an  indefinite  hiring  were  stated  on  a  record,  and  nothing 
sliown  to  control  it,  it  will  be  deemed  a  hiring  for  a  year :  but 
that  is  in  the  absence  of  any  circumstance  from  whence  a  different 
intent  is  to  be  collected :  and  here  weekly  wages  being  reserved, 
and  nothing  else  added  to  show  an  intention  to  extend  the  con- 
tract further,  will  induce  the  conclusion  in  law  of  a  weekly  hiring 
and  service  intended  by  the  parties.     There  is  a  current  of  au*. 
thorities  to  this  point.  •— Grose  J.     A   reservation   of  weekly 
wages  will  make  a  weekly  hiring,  if  nothing  appear  to  the  contrary. 
And  here  the  circunistances  do  not  furnish  any  other  inference. 
In  the  first  and  second  hirings  certain  definite  times  were  men- 
tioned, where  it  was  meant  to  extend  the  contract  beyond  a  weekly 
hiring :  but  at  the  third  hiring  there  was  nothing  said,  from  whence 
the  intended  duration  of  it  was  to  be  collected,  but  the  reservation 
of  weekly  wa^es.  It  appears  also  that  the  wages  varied  from  time  to 
time  at  die  difierent  seasons  of  the  year.     That  cannot  furnish  the 
inference  of  an  implied  hiring  for  a  year ;  for  then  the  wages  must 
have  continued  the  same  as  they  were  at  first  settled.     The  third 
hiring,  therefore,  was  not  a  general  hiring,   but  a  hiring  from 
week-  to  week.  —  Lawrence  J.     I   thought  the  law  had  been 
perfectly  settled  since  the  case  of  Newton  Toney ;  for  the  rule 
was  there  laid  down,  that  if  there  were  any  thing  in  the  contract 
of  hiring  to  show  that  it  was  intended  to   be  for  a  year,   the 
reservation  of  weekly  wages  would  not  control  it ;  but  if  the  pay- 
ment of  weekly  wages  were  the  only  circumstance  from  which  the 
duration  of  the  contract  was  to  be  collected,  it  must  be  taken  to 
be  only  a  weekly  hiring.    Then  what  is  this  but  a  weekly  hiring  by 
tJiat  rule?    The  point  having  been  before  precisely  determined, 
this  case  ought  not  to  have  been  brought  up.  —  Le  Blanc  J. 
Neither  the  first  nor  the  second  hiring  can  be  pretended  to  give  a 
settlement.     Then  as  to  the  third,  it  is  clearly  a  Iiiring  for  weekly 
wages,  and  there  is  nothing  to  denote  that  it  was  for  a  year  except 
that  no  time  was  mentioned,  from  whence  it  is  contended  that  in 
contemplation  of  law  it  must  be  taken  to  be  a  yearly  hiring.  But  it 
has  been  holden  that  a  reservation  of  weekly  wages,  without  more, 
is  only  a  weekly  hiring.   But  if  there  were  any  doubt  of  that,  there 
is  another  circumstance  confirmatory  of  that  construction  ;  for  the 
servant  in  the  middle  of  the  year  required  an  advance  of  wages, 
which  the  master  acceded  to  without  any  question ;  a  circumstance 
which  was  scarcely  probable  to  have  happened  if  the  parties  had 
considered  that  they  had  contracted  for  a  year.    These  circum* 
ttaoces  therefore  rebut  any  knpiication  of  law,  that  this  was  a 
yearly  hiring.  —  Lord  Ellen  bo  rough  C.  J.  then  addfed,  that  he 
hoped  it  would  be  understood  in  future,  that  where  nothing  was 
said  in  the  contract  about  time,  but  a  reservation  of  weekly  wages, 
it  was  only  a  weekly  hiring.*-  Order  of  Sessions  quashed. 
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A  hiring  at  6t.  ^^^'  ^^  ^'  ToUishutit  Knights,  H.  T.  47  G.  S.  —  Two  justices, 

per  monthywith  by  an  order,  removed  A^  P.  from  T.  to  A.  -^  The  Sesdons  on 

a  moDth't  appeal,  quashed  the  order,  subject,  &c»    The  pauper,  at  Michael' 

''•g«o^»  mas  1804,  let  herself  to  S.  G.,  of  A.^  at  the  wagej*  of  S/.  if  she 

Ssfflf  toomMy  ^^"^^  *^*y  ^^®  whole  year,  subject  to  determination  on  either  side, 

imd  not  a  con-  upon  payment  of  one  month's  wages,  or  giving  one  month's  warn- 

■trucdTe  yearly  ing.  She  continued  in  that  service  for  one  whole  year  till  Michael^ 
hiring,  and  it  it  mat  1805,  and  then  quitted  the  service,  and  received  her  full  wages, 

no  mora  if  after  Qne  month  after  Michaelmas  1805,  the  pauper  let  herself  to  Mrs. 

i«nring  for  a  jj   ^jf  ^f^  ^  ^  ^^  ^  ^    farmer,  at  6*.  per  month,  xnith  a  month's 

^^uZ'  ^ges  or  a  month's  ^rni^f.  About  &umme^  1806,  H.  re- 
lervant  tliat  if  moved  with  his  family  to  a  farm  at  T.,  and  the  pauper  with  him. 
■be  would  ttau  At  Mickadmas  1806,  her  mistress  told  her  that  if  she  would  stajf 
oth  iho  sliould  011^  ag  there  would  be  some  additional  work,  she  should  have  8f. 
*th*  T  ^^  month,  and  live  on  vaith  a  month's  toages  or  a  month's  warning 
live  on  with  a  ^  More.  To  this  the  pauper  consented^  and  continued  in  the 
monUi's  wages  service  about  six  weeks  longer ;  making  in  the  whole  a  year,  a  fort« 
or  warning  at  night,  and  two  days,  when  her  mistress  dischai^ed  her  on  account 
btfore,  oiher  being  with  child,  and  paid  her  a  month's  wages  in  advance, 

not  having  given  her  a  month  s  warning.  —  Bosanquet,  id  support 
of  the  order  of  Sessions,  argued,  first,  that  the  original  hiring,  ex- 
plained by  the  conduct  of  the  parties,  amounted  to  a  yearly 
niring ;  or  if  not)  secondly,  that  such  a  hiring  took  place  at  AmAaer- 
mas  1806.  The  principles  deducible  from  all  the  cases  are,  that  if 
the  period  of  hiring  be  left  indefinite  the  law  implies  that  it  was 
(a)  Co.  Liu.  for  a  year,  (a)  'Fliat  though,  if  nothing  appear  in  the  contract  as 
^^^'  to  its  duration,  except  a  reservation  of  monthly  or  weekly  wages, 

W.  ^^^  it  will  only  be  deemed  to  be  a  monthly  or  weekly  hiring  (b) ;  yet 
^•J^**".^^^»  that  such  a  reservation  will  not  control  the  implication  of  law,  if 
Rex^vf  Puckle-  ^^Y  thing  appear  in  the  terms  of  the  contract,  or  may  be  collected 
church,  on/i*,  ^'om  the  acts  of  the  parties^,  to  show  that  they  meant  to  contract 
pi.  3S7.  for  a  longer  period  respectively.    But  that  where  the  facts  of  the 

case  are  ambiguous,  the  Court  will  construe  them  consistently 
with  the  conclusion  drawn  by  the  Quarter  Sessions.  First,  it  n 
evident  that  the  original  contract  was  to  be  in  force  longer  than  a 
month,  for  it  could  not  be  determined  without  a  month's  warning, 
or,  what  was  equivalent,  a  month's  wages.  And  as  such  waroing 
might  have  been  given  at  any  day  to  quit  at  a  month  from  that 
day,  and  was  not  restricted  to  a  quitting  at  the  end  of  each  month, 
the  duration  of  the  contract  was  indefinite  ;  and  therefore,  by  con- 
struction of  law,  must  be  deemed  a  general  hiring  for  a  year, 
determinable  by  a  month's  warning  or  wages;  as  vras  said  by 
(r>Witi<,l>l.S01.  Lord  Kenyan  in  Rex  v.  Hampreston  (c),  where  the  hiring  was  to 

serve  at  so  mucli  a  week,  with  liberty  to  part  on  a  month  s  nociee. 
(4).^ir,pU995.  The  only  cases  which  bear  against  this  arc  Bex  v.  Clare  (</),  where, 

though  the  general  terms  of  the  contract  were  the  same  as  dna, 

yet  there  B*as  an  express  exception  of  the  harvest  month ;  and  the 

grounds  of  the  decision  not  appearing  may  be  referable  to  that 

(t)^iiif  »pl.SS6.  exception ;  and  also  Rex  v.  Hanburtf  (r),  where  the  agreemettC 

being  at  d«.  6i/.  a  week,  with  liberty  to  part  at  a  week's  notice,  tlM 
Court  held  it  only  a  weekly  hiring.  But  there  were  circumstancea 
in  the  case  to  show  that  a  yearly  hiring  was  not  in  the  contempla* 
tioD  of  the  parties,  and  the  Sessions  had  drawn  that  conclusioa ; 
Sundays  were  excepted,  and  the  wages  were  regularly  paid  every 
week ;    and   these  circumstances  were   relied  on   in  argument. 
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Secondly^  at  any  rate  there  was  a  general  contract  of  hiring  at 
liliekae&uut  when  the  mistress  told  the  pauper,  that  if  she  would 
itey  ojiy  she  should  have  more  wages,  and  liv€  on  with  a  month's 
wages  or  warning  as  before.  As  in  Rex  v.  MacclesfiM  (a),  where,  (a)Anie^l30S. 
after  a  hiring  of  U  months,  the  roaster  said,  ^<  you  may  as  well 
"  Uaif  OM  an  end  in  your  place ;''  which  was  adjudged  to  be  a 
seneral  hiring,  and  not  to  have  reference  to  the  antecedent  hiring 
for  11  months  only. —  LoaD  Ellinbobouoh  €•  J.  In  the  case 
last  mentioned  Lord  Kenyan  observed,  that  the  master  telling  the 
servant  that  he  might  stay  on  an  end  in  his  place,  meant,  in  the 
part,  of  the  country  where  that  case  arose,  a  hiring  for  an  indefinite 
time.  Here  the  words  an  end  do  not  occur ;  but  instead  of  them 
are  to  be  found  the  words  at  before ;  slie  was  to  live  on  with  a 
month's  wages  or  warning  as  before.  The  cases,  therefore,  are  dis« 
similar.  It  is  impossible,  however,  to  distinguish  tliis  case  from 
that  of  Rex  v.  Hanbury  ;  and,  therefore,  unless  that  decision  can 
be  shown  to  be  mistaken,  it  must  conclude  the  present. — Law- 
rence J.  In  the  case  of  Rex  v.  Hanbury  tlierc  was  no  exception 
of  Sundays  out  of  the  contract ;  but  it  was  only  stated,  that  the 
pauper  did  not  work  on  Sundays,  which  is  no  more  than  what  the 
law  would  have  exempted  him  from  doing.  I  thought  that  case 
had  settled  the  law  so  plainly,  that  no  more  cases  of  this  descrip- 
tion would  have  been  sent  up  to  us.  —  L'ek  Curiam.  Absent 
Grosb  J.  -^  Order  of  Sessions  quashed. 

329.  Rex  V.  Mitcham,  E.  T.  50  G.  3.  12  EaH^  SSL  —  Removal  a  hiring  «t  m 
from  Af.  to  J3L    Order  quashed,  subject,  &c.    The  pauper  being  much  a  wedc 
settled  in  J7«,  was  hired  by  G.,  in  £.,  at  3#.  a  vocek  for  at  long  a  ^^^  l<">g  ■ 
tme  as  his  master  and  himself  could  agree;  and  continued  to  serve  S?!5*^!!I?»' 
under  such  hiring  for  more  than  a  year.     Rex  v.  jS^  Ebbs(b)y  was  ^^^^^  mavt^ 
dtedL  — LoKD   Ellenborougu  C.  J*     That  was  an   indefinite  only  a  weekly 
hiring,  at  the  rate  of  so  much  a  year,  determinable  at  the  end  of  hiring. 

the  Snl  quarter.     This  case  is  nothing  more  than  a  hiring  at  so  (6}Poi/,pl.d61. 

much  a  week,  which,  where. nothing  else  appears  to  the  contrary, 

is  a  weekly  hiring  within  the  rule  laid  diown  in  Rex  v.  Newton 

Toa€y(c)i  and  it  cannot  alter  the  case  by  adding  that  which  must  (c)^yu^pLsi8. 

necesasrily  have  been  understood,  that  the  hiring  was  to  continue 

as  Jong  as  the  master  and  servant  agreed ;  that  is,  from  week  to 

week.— *Le  Blanc  J.     The  case  of  Rex  v.  Hanbury  {d)f  which  (d)Aiae,p\.S26, 

was  subsequent  to  that  of  Hampreston  («),  confirmed  the  rule  laid  {e)Atue,^\.^\. 

down  in  Rex  v.  Newton  Toney.  —  Order  of  Sessions  quashed. 

330.  Rex  v.  Arlington,   f.  T.  53  G.  3.  I  M.  Sf  S.  622.--  Re-  "^"f  i*'^*^!. 
moval  firom  A.  to  H^    Order  quashed,  subject,  Sec.     The  pauper  J^J«*,  and 
was  hired  for  a  year  as  shepherd  to  J.  AT.,  of  fT.,  to  receive  i3s.6d.  to  be  at  liberty 
per.  week  wages,  and  to  be  at  liberty  to  bo  absent  during  the  tobeabeent 
sh|;(Sp -shearing  season,  but  to  find  a  nt  man  at  his  own  expence,  during  the 
tii'.dqhis  work  during  tlie  time  of  his  absence,  but  his  own  wages  »heep-storing 
of  is*.  6d.  a  week  were  to  go  on  during  the  whole  time.     The  J^da fiunm 
paug/sr  served  the  year  in  IV.  accordingly,  was  absent  during  the  at  his  own  ex- 
ibrntrihearing  season,  and  employed  and  paid  a  person  to  tend  jfence,  to  do  hi 
the  flock,  but  occasionally  returned  during  that  period,  and  as-  work  during 
listed. in  the  management  of  it,  especially  on  Sunday,  and  from  ^^J^*™*» 
time,  to  time  gave  directions  to  the   person  employed  by  him.  f"' *".^^ 

n»..f         .    X  •!         T  -r*  I"'  ri    r    waget  to  go  on 

Rex  V.  Emptngham  {g)  was  cited.  —  Lord  Ellenborough  C  J.  duHngihe 
It  has  never  been  determined  that  a  contract  for  service  by  deputy  whole  tine,  will 
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ifi  service  by  himself.  The  distinction  taken  in  all  the  cases  is; 
Whether  the  liberty  of  absence  forms  a  part  of  the  original  con- 
tract, so  as  to  be  an  exception  out  of  it,  or  whether  it  be  by  per- 
mission of  the  master  during  the  continuance  of  the  contract  I  If 
this  hiring  could  be  deemed  to  confer  a  settlement,  the  ponse- 
quence  would  be,  that  a  person  might  gain  as  many  settlements 
as  there  are  40  days  in  a  year.  He  might  hire  himself  to  A,, 
with  liberty  to  be  absent  with  B.  and  C,  and  so  on ;  and  if  he 
could  get  40  days*  service  with  each,  he  might  accumulate  eight 
or  nine  settlements  in  the  course  of  the  year.  Such  a  consequence 
would  be  preposterous.  What  does  this  hiring  really  mean  ?  A 
hiring  for  a  year  is  where  the  servant  is  to  be  under  the  control 
and  command  of  his  master  for  the  whole  year ;  but  here  the 
pauper  was  not  to  be  so,  but  he  was  to  be  at  liberty  to  find  a  sub- 
stitute for  the  sheep-shearing  season.  The  case  will  scarcely 
bear  a  serious  argument*  It  has  been  laid  down  in  Rex  v.  Em- 
pinghamy  and  other  cases,  that  if  it  be  an  exception  out  of  the 
original  contract  at  the  time  of  making  it,  no  settlement  can  be 
gained  under  it ;  here  it  was  an  exception,  and,  therefore,  no  settle- 
ment.—  Order  of  Sessions  confirmed. 
AtervMitin  831.  Rex  -v.  Dodderhill,   M.  T.  55  G.3.   S  M.  &  S.  243.— 

*JM|^<1«7»  Removal  from  D.  to  St.  P.  —  Order  quashed,  subject,  &c.  — 
fVttiewISkf  '^^^  pauper  hired  himself  as  a  servant  in  husbandry  to  one  B.,  of 
wages  of  4<.  ^^'  ^'9  ^o -serve  him  for  the  weekly  wages  of  4^.,  board,  washing, 
board,  washing,  and  lodging,  except  in  the  harvest  month,  when  his  wages  were 
and  Jogging,  to  be  increased  to  10s.  6d.per  week,  and  then  again  to  be  reduced 
S^*  "*  **'®  to  4«.  At  the  time  of  the  niring  nothing  was*said  a^  to  the  length 
wbm^t'wam  ®^  *^™®  *^®  pauper  was  to  continue  in  the  service  of  B.  Under 
wen  to  be  L^  the  above  hiring  the  pauper  served  B,  18  months  in  St^  P., 
enasedto  receiving  the  wages  as  agreed  upon.  —  Lord  Ellenborough, 

lOt.  6d.j)er  C.  J.  I  take  the  rule  of  law  to  be,  that  if  no  particular  time  is 
weijk, andthen  expressed  for  the  continuance  of  the  service,  or  is  reasonably  to 
JI2J^^4«  ^  implied,  a  hiring  for  a  year  is  to  be  intended.  But  it  has  also 
does  not  gain  a  ^^^^  ^^^^  down,  that  a  reservation  of  weekly  wages  imports  a 
settlement,  for  hiring  by  the  week,  unless  the  inference  which  arises  from  the 
that  u  only  a  reservation  of  weekly  wages  be  repelled  by  other  circumstances, 
weekly  hiring.    Where  there  is  liberty  to  part  at  a  month's  notice,  that  imports, 

that  as  there  must  be  a  month  to  determine  the  contract,  the  re- 
servation of  weekly  wages  is  not  to  limit  the  duration  of  the  con- 
tiract,  and  therefore  it  becomes  a  hiring  unlimited  in  duration, 
which  the  law  terms  a  general  hiring  or  a  hiring  for  a  year.  What 
is  the  case  here  ?  The  hiring  is  at  weekly  wages,  except  in  the 
harvest  month,  when  the  servant  is  to  be  paid  according  to  a 
higher  rate  of  weekly  wages  during  that  month  ;  he  is  to  be  paid 
lOs.  6d,  per  weeky  the  parties  contemplating  the  possibility  of  the 
service  continuing  during  the  harvest  month.  If  the  exception 
had  been  **./br  the  harvest  month,''  instead  of  *•  in  the  harvest 
month,"  it  might  have  afibrded  a  more  plausible  argument  that  the 
contract  was  meant  to  endure  at  least  for  the  period  of  a  month ; 
or  if,  instead  of  10$.  6^^  a  week,  it  had  been  stipulated  that  the 
servant  should  receive  2/.  2s.  for  the  month,  that  would  have 
imported  a  consolidated^  month,  and  might  have  repelled,  on  the 
same  principle  as  the  month's  notice,  the  inference  arising  from 
the  reservation  of  weekly  wages ;  but  that  is  not  the  language  of 
this. contract.     All  that  is  stated  here  is  the  payment  of  weekly 
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wages,  which  according  to  the  cases  controls  the  duration  of  the 
contract. — Le  Blanc  J.  I  am  of  the  same  opinion*  The  case 
is  perfectly  clear.  The  pauper  was  hired  as  a  servant  in  hus- 
bandry at  weekly  wages,  which  is  a  weekly  hiring,  because  if  there 
be  nothing  else  to  ascertain  the  duration  of  the  hiring,  the  pay- 
ment of  the  wages  shall  ascertain  it.  Is  there  any  circumstance 
here  to  show  that  the  hiring  was  intended  to  be  for  more  than  by 
the  week?  If  there  be  any  such  circumstance,  then  it  will  be  a 
yearly  hiring,  unless  it  can  be  shown  that  it  was  intended  to  be 
for  a  Jess  period.  Now  the  only  circumstance  is  this,  that  in  the 
harvest  month  the  weekly  wages  were  to  be  increased,  and  after- 
wards reduced.  Is  that  more  than  was  expressed  in  Rex  v.  Ded' 
ham  [a)t  where  the  pauper  let  himself  at  6s.  a  week,  summer  and  (a)jinu,p\.299. 
winter?  That  was  understood  if  the  parties  should  happen  to  go 
on  together  summer  and  winter,  and  %o  it  must  be  understood 
here  if  they  should  continue  until  the  harvest  month.  So  in  Rex 
V.  Mitckam  (^),  a  hiring  at  so  much  a  week  for  as  long  a  time  as  (6)^iiie,pl.329« 
the  master  and  servant  could  agree,  was  held  to  be  a  weekly 
hiring,  being  a  hiring  for  so  long  as  they  could  agree  from  week 
to  week.  Here  it  is  in  effect  so  long  as  the  parties  can  agree,  ' 
and  if  they  should  go  on  to  the  harvest  month,  then  from  week  to. 
week  at  a  hisher  rate  of  wages  during  that  month.  —  Batley  J. 
There  is  nothing  to  show  that  the  master  bound  himself  to  keep 
the  man,  or  the  man  to  serve  the  master,  for  a  year.  The  parties 
were  only  providing,  that  in  case  the  weekly  contract  should  con- 
tinue op  to  the  harvest  month,  the  weekly  wages  should  be  in- 
creased. There  was  no  obligation  either  upon  the  master  or  the 
servant  to  continue  it  beyond  the  week.  —  Order  of  Sessions  con- 
firmed. 

332.   Rex  v.  Lambeth,  T.  T.  55  G.3.  4  M.  Sf  S.  315 — Removal   A  hiring  at  St. 
from  L.  to  E.  G.—  Order  quashed,  subject,  &c.      The  pauper  '^'^^^^i"^ 
was  hired  at  8^.  per  week,  and  2/.  2s.  for  the  harvest,  to  do  any  JJ^^J^/^'J^ 
thing  the  gardener  should  set  him  about,  and  under  this  hiring  he  ^y  ^{^^  ^^ 
served  four  years  in  C.     The  Sessions  were  of  opinion  that  the  gardener  should 
pauper  gained  a  settlement  in  C     But  per  Lord  Ellenborough  set  him  about, 
C  J.    It  does  not  distinctly  appear  whether  the  2/.  2s.  were  to  «  "ot  *  y^'lJ: 
be  paid  de  incremento,  or  were  to  cover  the  whole  harvest.     All  "*"°8» 
that  appears  is,  that  the  hiring  being  by  the  week,  the  parties 
contemplated  that  possibly  it  might  last  through  the  harvest.  — 
Order  of  Sessions  quashed. 

SA:  Rex  V.  Woodhurst,  H.  T.  58  G.3.  \  B.  8^  A.  325.  —  Re-  ^ 
moval  from  St.  I.  to  W.  —  Order  confirmed,  subject,  &c.  —  In  agreed  to  lerra 
the  year  1809  the  pauper,  G.  H.,  being  legally  settled  in  IV,,  was  as  a  briclMna- 
hircd  by  IF.  3f.  of  St.  /.,  brick-maker,  to  work  in  St.  /.,  under  ker  from  m^ 
the  feliowiog  written   agreement :     "  I,  G.  //.,  have  this  day  ^Jj^*^^ 
" agreed  to  serve  fT.  Af.  as  a  brick-maker,  from  Michaelmas  to  gatdJtomke 
*^  Mkkaelmas  again.     The  said  G.  H.  engages  to  make  70,000  70,000  bricks 
"  bricla  at  so  much  for  digging  and  turning,  so  much  for  moulding  at  a  stipulated 
" and  making,  and  so  much  for  running  to  the  kiln."     This  was  price:  Held, 
all  the  contract ;  nothing  was  said  as  to  the  time  he  was  to  begin  '***^  ^^  ^^ 
to  dig;  he  probably  began  in  November,  and  then  worked  on  the  "^'ayear^Wr- 
tttd  kilns  under  that  contract,    not  having  finished  his  70,000  vice  absolutely; 
bricks   till    after   Michaelmas  following.     It  appeared   from   the  but  to  serve  till 
evidence  of  the  master  and  pauper,  that  as  soon  as  the  pauper  had  the  completion 
made  the  70>000  bricks  according  to  his  contract,  his  master  had  of  the  job,  and 
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that  a  nettle-  no  Control  over  him»  and  he  might  go  where  he  pleased,  even  if 
iBcnt  was  not  it  was  a  month  before  Michaelmas,  and  if  he  stopped  and  made 
thereby  gained,  tnore  than  70,000  bricks,  he  was  to  be  paid  for  thfem,  and  the 

master  could  set  him  to  no  other  work  than  brick-making.     This 
was  thfe  custom  of  those  kilns,  but  the  pauper  this  year  did  not 
•   finish  his  contract  till  after  Michaelmas.    The  pauper  lodged  and 
boarded  himself  in  St,  /.,  and  drew  so  much  money  on  account  of 
the  bricks  in  the  winter,  and  so  much  in  the  summer,  and  wbep 
the  bricks  were  all  made,  the  account  was  settled  between  the 
pauper  and  his  master.  —  Lord  Ellenborough  C.  J.     In  this 
case  the  Court  can  entertain  no  doubt.    There  was  not  a  contract 
which,  properly  speaking,  had  relation  to  time.     The  pauper  en- 
gages to  serve  only  until  a  particular  job  be  done ;  if  the  bricks 
were  made  before  the  year  expired,  his  service  would  terminate. 
So  that,  unless  he  finished  the  last  brick  exactly  at  the  year's 
end,  which  would  be  very  Improbable,  he  would  not  serve  for  a 
year.     It  is,  therefore,  a  contract  only  for  that  individual  job,  and 
the  introduction  of  time  into  the  argreement  is  totally  irrelevant. 
—  Order  of  Sessions  confirmed. 
A  pauper  was         334,  /^^j.  v.  Turvei/,  E.  T.  59  G.  3.  2  B.  Sf  A.  520 —  Removal 
r"^S!i*J^"  from   S.  to  7'.  — Order  confirmed,  subject,  &c.  — The  pauper, 
dk^rn^  to^   ^®'"g.  legally  settled  at  T.,  was  hired  by  fV.  B.  of  S.    The  terms  of 
away  a  month     the  hiring  were  a  year  from  Old  Michaelmas  ;  to  go  away  a  month 
at  harvest,  and    at  harvest,  and  make  the  time  after  Michaelmas-   He  went  away  for 
to  make  up  the  n  month  at  harvest,  and  continued  in  his  master's  service  a  month 
^^^^,  ^»-     after  Michaelmas.  —  Abbott  C.  J.     It  has  been  decided  in  this 
Held  that  this    Court,  that  where  there  has  been  a  hiring  for  a  year,  and  a  service 
was  nota  hiring  for  a  year,  although  that  service  has  not  been  under  one  hiring, 
for  a  year,  and    the  servant  gains  a  settlement.     Rut  1  hope  no  rash  genius  will 
no  settlement      ever  carry  the  matter  any  further.     The  only  question  here  is, 
'JJ^^^*"**^        What  is  the  meaning  of  the  word  «*  year  "  in  this  statute  ?    I  ap- 
**"'*'^*  prehend  the  legislature  most  clearly  to  have  meant,  one  entire 

constructive  period  of  S65  days.  Unless  that  were  so,  we  might 
have  to  deduce  a  settlement  of  a  pauper,  by  taking  different  un- 
connected days  and  weeks  from  a  long  series  of  3'cars,  so  as  to 
make  up  in  the  whole  a  year's  service.  And  so  it  would  happen 
that  a  hiring  for  the  month  o^  August ^  for  this  and  11  successive 
years,  would  amount  to  a  hiring  for  one  year.  I  have  often 
lamented,  that  in  so  many  instances  the  Court  has  departed  from 
the  plain  and  literal  construction  of  the  statutes  relating  to  the 
settlement  of  the  poor.  As  far  as  the  authorities  ^o,  I  l;iavc 
always  held,  and  shall  always  continue  to  hold  myself  bound ; 
but,  where  they  are  silent,  I  shall  feel  myself  bound  to  construe 
these  acts  of  parliament  according  to  the  plain  and  popular 
meaning  of  their  words.  For  these  reasons  I  am  of  opinion^  that 
this  order  of  Sessions  should  be  confirmed.  —  Bayley  J,  The 
(fl)^frte,p!.dll.  cases  of  Rex  v.  Buckland  (a),  and  Bex  v.  Bushulme  (b),  are 
(b)Anie^\.S7B.  m  point,   and    the  latter  is    much   stronger    than  the  present. 

For  there,  though  there  was  a  hiring,  which  was  to  last  in  the 
whole  for  four  years,  yet  there  being  no  stipulation  for  H  service 
for  any  one  consecutive  year,  the  Court  held  that  no  settlement 
was  gained.  -^  Holroyd  J.  concurred.  — Order  of  Sessions  con- 
firmed. 
A  pauper  in  335.  jf^x  v.  Edgmoml,  M.  T.  60  G.S.&l  G.  4^.  S  B.  Sf  A.  107. 

^J2uy'3l!j^    —  Removal  from  M.  to  E.    Order  confirmed,  subject,  &c.     The 


SkCT.  5.J  OV   PARTICULAR   HIRINOS*  £69 


respondents  having  proved  a  settlement  in  £^  the  appellants  put  agrccdtow 
in  an  i^reement  entered  into  by  the  pauper  with  Messrs.  J.SpE^  J-  ^'  <^  Mtk^ 
who  were  bricklayers  and  plasterers  at  Sioie-upon-Trent,  and  l*/""*  ^ff  *?•• 
contended,  that,  having  served  under  it  for  a  year  and  a  half,  he  S^Tli  should 
had  gained  a  settlement  by  hiring  and  service  in  that  place.    The  neglect  his 
agreement  was  dated  Julif  9,  1803,  and  recited  that  the  pauper,  mioter's  bun- 
in  consideration  of  certain  wages,  did  agree  to  aerve  Messrs.  nen^orloeeaiiy 
J.  &  E.  from  the  day  of  the  date  thereof,  for  the  term  of  three  **"•  *^°  ^  ^'^ 
years,  if  be  should  so  lon^  live.    And  it  then  stated,  that  Messrs.  JJI^'JIJ^'d"- 
t/.  &  E.  did  agree  to  .provide  for  the  pauper  during  the  first  year  \^  tbefint 
oT  the  said  term  the  sum  of  1S«.  per  week ;  but,  in  case  he  should  yew ;  then  that 
neglect  his  master's  business,  or  lose  any  time  on  his  own  account,  «/•  -S*  should 
in  any  one  week  during  the  first  year  of  the  term,  then  he  con-  deduct  from  Ins 
sented  that  Messrs.  J.  &  E.  should  be  allowed  to  deduct  from  his  p™?^^^"" 
weekly  wages^  in  proportion  to  the  time  neglected  or  lost  on  his  udX^  amcd 
own  account.    And  Messrs. «/.  &  E.  agreed,  that  in  case  the  pau-  that  be  would 
per  should  earn  any  over-work  in  any  one  week  during  the  first  w  wages  in 
year  of  the  said  term,  then  they  would  pay  him  wages  for  such  proportion  to 
over-work,  equally  in  proportion  to  his  daily  wages,  or  weekly  JSJ  iTaT      - 
wages^  during  the  first  year  of  the  term.     Tliere  were  similar  sti-  J^r  might  do*' 
pulations  for  the  second  and  third  years  of  the  term,  the  rate  of  in  any  one 
wages  only  being  altered  for  each  year.    The  agreement  also  con-  week.  ^  There 
tained  the  following  clause.     "  And  it  is  hereby  mutually  agreed  were  similar 

"  upon,  by  and  between  all  the  said  parties,  that  in  case  they  •f*P'"'»"®°*  f"^ 
«£  1..  "^     I   *u         u  •.       r  iT     •  ^u     the  second  and 

<<  cannot  work  through  severity  of  weather  in  any  one  year,  in  the  ^i^  y^„  of 

'*  wioter  ume*  during  the  said  term  of  three  years,  then  the  said  the  term ;  and 
*'  t/.  Si  E>  shall  pay  no  wages  unto  the  said  pauper  during  such  it  was  also 
«  severity  of  weather,  but  shall  and  will  permit  and  suffer  the  agroed,  that  in 
"  said  pauper  to  employ  himself  in  any  other  business  whatever  ^**®  they  could 
"  durii^  such  severity  of  weather  with  respect  to  frost." —  Ab-  S^Jj^sererity 
BOTT  C.  J.     It  appears  to  me,  that  in  this  case  no  settlement  was  of  weather  in 
gained  by  this  service ;  for  the  agreement  contains  in  substance  any  one  year, 
an  engagement  by  the  pauper  to  work  only  during  certain  hours  ip  ^^  winter 
in  each  day ;  and  I  do  not  see  what  remedy  the  master  could  have  ^"^*'_^*^j*** 
had,  supposing  the  pauper  had  refused  to  work  after  the  usual  ^^  ™es  diw^^ 
hours.     It  is  necessary  that  there  should  be  a  covenant  to  serve  igg  uiat  time^ 
for  the  whole  year ;  but,  taking  the  whole  of  this  agreement  to-  buipshould 
gether,  it  seems  to  me  only  to  contain  a  promise  to  serve  for  a  permit  the  pau- 
part  of  the  year.     I,  therefore,  think  that  the  Sessions  have  come  Pf  tofmpW 
to  the  correct  conclusion  in  this  case,  and  that  we  ought  to  con-  oth^TburiiiCTs 
firm  their  order,  —r  Bayley  J.  The  rule  of  law  is,  that  if  there  be  whatever : 
an  express  exception  in  the  contract,  it  will  not  confer  a  settle-  Held,  that 
ment ;  bat  if  it  be  not  so,  although  by  the  usage  of  trade  certain  these  were  ex- 
exceptions  are  impliedly  introduced*  still  they  will  not  prevent  a  V'J^^  excep- 

settJement.     The  question,  therefore,  is,  whether  there  be  in  this  *l!?°*'"l    ®  ^ 
M.       ^  *  ^»  1   -^  ^  ...L  *.  M.'L.         contract :  ana 

coDtractany  express  exceptions;  and  it  seems  to  me,  that  there  that  the  pauper, 

clearly  is  one,  namely,  the  period  of  frost.     The  contract,  it  is  to  by  serring  a 

be  observed*  is  general,  and  not  confined  to  a  service  in  the  parti-  year  under  it, 

cnlar  trade  of  a  bricklayer ;  and,  at  the  conclusion  of  the  agree-  did  "<*  8^"  * 

went,  tliere  is  this  provision,  Uiat  in  case  they  cannot  work  throush  "^^^c™®**** 

severity  of  weather,  in  any  one  year,  in  the  winter  time,  during  the 

terra,  the  master  shall  pay  no  wages  to  the  pauper  during  that 

time,  but  shall  permit  him  to  employ  himself  in  any  other  business 

whatever.     Under  this  contract,  therefore,  he  might  engage  to 

serve  other  persons,  and  so  might  contract  inconsistent  relations  at 

s  4 
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cme  end  the  same  time.     I  think,  therefore,  that  this  hiring  was 

not  BufBcient  to  confer  a  settlement.     The  case  of  Rex  v*  Mar- 

(*>i^Wi«^pL9S3.  iham  (a),  is  distinguishable  from  the  present,  because  there  was  no 

such  express  authority  as  this  to  contract  a  relation  of  service  with 
another  master ;  besides,  that  was  not  a  general  contract  of  ser- 
vice, but  to  serve  in  the  particular  trade  of  a  bricklayer.  Upon 
the  other  pointt  I  am  also  of  opinion,  that  there  is  in  this  agree- 
ment an  express  exception  as  to  part  of  the  year* — HolroybJ. 
I  am  of  the  same  opinion.  There  was  not  a  sufficient  hiring  and 
service  to  gain  a  settlement  in  Stoke^upon-Trent.  Taking  all  the 
parts  of  the  contract  together,  it  seems  to  me  an  express  agree- 
ment to  serve  only  during  the  usual  hours.  The  pauper  does  not 
engage  to  serve  for  more  than  that  period;  for  he  is  to  be  paid 
for  all  over- work ;  and  the  master  cquld  not  compel  him,  under 
this  agreement,  to  serve  more  than  that  time.  As  to  the  other 
point,  I  had,  at  first,  doubts  whether  it  was  sufficient  to  invalidate 
the  settlement ;  but  I  am  now  satisfied  that  it  is.  The  provision 
is,  that  the  pauper  should  be  at  liberty  to  employ  himself  with 
any  other  master  during  the  time  of  frost ;  and  that,  therefore, 
would  impliedly  give  him  a  reasonable  time,  even  af\er  tlie  frost 
was  over,  to  nnish  the  business  he  had  so  undertaken.  Upon 
both  these  grounds  I  think  the  hiring  was  insufficient.  —  Best  J. 
I  am  of  the  same  opinion  on  both  grounds.  The  master  does  not, 
in  this  case,  stipulate  for  an  entice  service  during  the  whole  year, 
but  only  for  certain  hours  during  each  day ;  and  that,  according 
(a)^fiie,p].si9.  to  Rex  v.  Kingstoinford  (b),  invalidates  the  settlement.     As  to  the 

other  point,  the  case  of  Rex  v.  Martham^  at  first  produced  doubts 
upon  my  mind ;  but  I  am  now  quite  satisfied,  that  that  case  is 
distinguishable  from  the  present  in  the  circumstance,  that  here 
the  servant  was  at  liberty  to  serve  another  master  during  the  time 
of  frost.     As  soon  as  the  frost  commenced,  all  control  of  the 
master  over  the  servant  would  immediately  cease.    The  decision 
of  the  Sessions  was  therefore  right.  —  Order  of  Sessions  con- 
firmed. 
Thepoper  WM       336.  Rex  v.  Althome,    T.T.  4?  G.  4.   2  5. 4-  C.  1 12.  —  On  an 
hi^  to  tenre     appeal  against  an  order  of  two  justices,  for  the  removal  o^  f^iggins 
JJJjJjJU^J^}^  and  Elizabeth  his  wife,  from  M.  to  A.,  the  Sessions  confirmed  the 
Miehatinmtf  *     order,  subject,  &c.     **  The  pauper,  who  was  settled   in    A.  at 
1891,  to  Afi-      **  Michaelmas  1821,  agreed  with  Mr.  C,  a  farmer  in  the  parish  of 
chadmas,  18S9,  <<  3/.,  to  live  with  him  as  his  servant  in  husbandry,  from  that 
at  weekly  «<  Michaelmas  till  the  Michaelmas  following*  at  10*.  per  week  for 

he^and'hlTniin-  **  *^®  winter  half  year,  and  ils.per  week  for  the  summer;  and  if 
ter  couid  not  **  ^^  ^^^  ^'^  master  could  not  agree  for  the  harvest  month,  the 
agree  for  the  **  pauper  was  to  harvest  for  himself  where  he  pleased."  Previous 
liarvett,  he  was  to  the  harvest,  the  master  offered  the  pauper  51.  for  the  harvest, 
iifm*7f"*S!l  '^^^ch  he  agreed  to  take  ;  and,  accordingly,  continued  in  his  mas- 
vioudy'to  the'  ^^^*^  service  during  the  whole  year.  —  Peb  Curiam  :  The  service 
harvest,  the  would  not  have  continued  for  the  whole  year,  unless,  afler  the 
master  ofiVred  original  hiring,  a  new  bargain  had  been  made  for  the  harvest 
the  pauper  5/.  month.  There  was  not  then  any  one  hiring  for  a  year ;  and, 
''w^l^^*'  therefore,  although  the  pauper  actually  served  for  a  year,  it  was 
cented  and"       "**'  ^"^^  *  service  as  confers  a  settlement.  —  Order  confirmed. 

c-(Hitinued  in  the  service  the  whole  year  :   Held,  that  this  was  an  exceptive,  and  not  a  conditional 
hhriog,  and  that  no  seulemen.  was  gained. 
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S87.  Rex  V.  PdieiwoHh,  E,  T.  5  G. 4.  SB.  4*  C.  715.  —  Upon  Aiii«AeiB«it 
appeal,  against  an  order  of  two  justices,  whereby  H.  Brindleu  was  re-  ^**  i"*^  ^^^ 
moTed  fr«Mn  P,  to  S^.P.,  Derby ^  the  Sessions  quashed  the  order,  sub-  ?!??L'i***** 
ject,  Ac,  —  The  pauper  derived  her  settlement  from  her  father,  Jtters^ld 
W.  B.,  who  being  legally  settled  in  the  parish  of  SU  P.'s,  Derby^  in  serve  for 'three 
December  1784,  agreed  with  one   fP.  Boohtos,   his  uncle,  then  yev^tit.per 
resident  in  the  parish  of  P.,  to  serve  him  for  three  years,  at   1^«  cUy  when  B 
per  day,  when  he  had  work  for  him  to  do ;  and  when  he  had  not  ^^  ^9^^  *P  ^ 
work  tor  him  he  was  not  to  be  paid  ;  Boolows  told  him  at  the  same  JJ^^  To  ^<wlL 
time  he  should  not  have  work  for  him  all  the  year  round,  par-  ^  ,,„  qq^  ^ 
tfcularly  in  the  winter,  and  that  when  he  had  not  work  for  him  he  be  paid.    At 
might  get  work  from  other  people.     After  making  the  agreement,  ^  ^me  when 
W.  B,  went  to  work  in  the  collieries,  until  the  spring  of  the  *'*®  **^!?™*°' 
year  1785,  and  then  went  to  work  with  his  uncle,  according  to  ^J^JterMuIw^Se 
the  agreement,  and  ^remained  with  him  about  nine  months,  when  lerYaiitUiatbe 
his  uncle  told  him  he  had  no  employment  for  him,  and  he  went  should  notbaTe 
and  worked  several  weeks  with  a  Mr.  Barrett^  of  P.  //.,  as  a  ^ork  for  him 
labouring  man,-  and  after  that,  his  uncle  having  again  work,  he  ^^P^  ^^ 
returned  to  him,  and  continued  to  work  for  him  about  nine  months  mu^-cJil!riy 
longer,  when  he  quitted  him  without  his  leave  and  went  to  B.,  during  the 
from  whence  he  never  returned  to  his  service.     He  never  received  winter,  and     ' 
any  wages  from  his  uncle  when  he  did  no  work  for  him,  and  never  that  when  he 
accounted  with  him  for  any  wages  he  received  from  other  people  ^^  "*^*  ^^ 
when  absent  from  his  service.  —  Abbott  C.  J.     In  this  case  the  miVhtoeTwork 
master  tells  the  pauper  at  the  time  when  he  is  hired,  that  he  shall  from  od^er  p^ 
not  have  work  for  him  all  the  year  round,  particularly  in  the  pie:  Held, 
winter,  and  when  he  had  network  for  him,  he  might  get  work  that  this  was  an 
from  other  people.     This  is  merely  a  hiring  for  so  much  of  the  ««<^tiTe 
year  as  the  master  has  work  for  him.     He  has  the  control  over  ^°*^'  ^^^* 
the  servant  so  long  as  there  is  work  for  him.     As  soon  as  there  is  ing  worked  for 
no  work  the  servant  ceases  to  be  under  the  control  of  the  master,  other  people 
and  is  at  liberty  to  get  work  elsewhere.     We  arc  ail  of  opinion  diuring  the  win- 
that  there  was  not  any  hiring  for  a  year.  —  Order  of  Sessions  }^J  reason  when 

having  at  other  times  worked  for  his  master  during  two  successive  years,  did  not  gain  a  settlement. 

338.  Rex  v.  Lt/dd,  E.  T.  5  G.4.  2B.&C.  754.  —  Upon  appeal   A  pauper  had 
against  an  order  of  two  justices  for  the  removal  of  G.,  his  wife  ****"  '"'*1  ^^ 
and  children,  from  L.  to  T.,  the  Sessions  quashed  the  order,  ^^*^/* 
subject,  &c.  —  In  the  year  1810,  the  pauper  gained  a  settlement  „  i^rokw!**^ 
by  hiring  and  service  in  the  parish  of  T.     On  the  26lh  or  27th  of  The  duty  of  a 
iltigtf^  1819,  the  pauper,  being  then  unmarried  and  having  no  looker  b  to  su- 
diild,  was  hired  to  Mr.  P.,  in  the  parish  of  A/.,  for  three  years,  at  S*''|0**^*® 
20/.  per  annum f  as  looker  and  to  spud  thistles.    (The  duty  of  a  f^g^^i,* 
looker  is  to  superintend  the  flocks  and  fences  upon  the  lands  of  employer, 
his  employer,  and  he  frequently  has  several  masters,  and  works  When  be  i 
for  any  persons  who  may  employ  him,  according  as  his  time  allows.)  hired,  his  i 


The  pauper  went  into  the  service  of  Mr.  F.  on  the  26th  of  October^  Ihlthlf  iilTw 
and  was  married  on  that  day.     He  served  Mr.  F.  for  three  years.  ^^^^I^f^ 
He  did  not  work  for  any  person  but  Mr.  F.  for  the  first  year  and  employmaotfor 
three  quarters  of  his  service,  but  at  the  expiration  of  that  time  he  him,  but  that 
hired  himself  as  looker  to  a  Mr.  R.     During  his  service  with  F.  he  would  em- 
he  did  other  work  for  him  not  belonging  to  his  duty  as  looker,  pW  ^*™ilf 
such  as  turning  mould,  lambing  and  shearing,  for  which  he  was  ^)jd.**H^ 
always  paid  upon- new  and  separate  bargains  on  each  occasion;  was  not  to  do 


maj  work  for 
hit  master,  other 
than  tb«t  be- 
longing to  the . 
office  of  looker, 
without  receir- 
ing  extra 
wages.  During 
the  first  year 
and  three 
quarters  he 
worked  for  his 
mas^  only, 
but  was  always 
paid  extra  for 
any  work  not 
belonging  to 
hb  office  of 
looker:  Held, 
that  there  was 
not  any  hiring 
for  a  year,  and 
that  ^e  pauper 
did  not  gain  a 
aettleoient  by 
service  under 
such  a  hiring. 


A  nuttter  shoe- 
maker made  a 
proposal  to  a 
poor  woman  to 
take  her  son  to 
learn  his  busi- 
the 
to 

him  Ibr  lour ' 
years,  to  board 
and  lodge  with 
hb  mother,  and 
to  have  half 
what  be  earned. 
No  indentures 
wereeweaUedon 
aceowU  ofihe 
poverty  of  the 
mother:  Held, 
that  thb  was  a 
defective  con- 
tract of  appren* 
ticeship,  and 
not  a  contract 
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and  upon  other  occasions  be  did  day-work  as  a  labourer  for  F., 
for  which  he  was  also  paid  by  the  day.  At  the  time  of  the 
pauper's  contract  with  F.y  nothing  was  said  about  his  being  at 
liberty  to  hire  himself  to,  or  work  for  other  masters  during  the 
three  years,  but  F.  said  he  did  not  think  he  should  have  full  em- 
ployment for  the  pauper ;  he  would  employ  him  as  far  as  he  could* 
Whilst  he  was  working  for  other  people,  nis  wife  hoisted  a  signal 
by  putting  a  flag  out  of  the  window,  upon  which  he  considered 
himself  bound  to  quit  his  work  and  attend  to  his  duty  as  looker  to 
F.,  for  which  he  was  originally  hired;  and  he  invariably  returned 
to  F,  when  so  summoned,  and  never  worked  on  any  lands  from 
whence  the  flag  could  not  be  seen  during  the  whole  of  the  three 
years.  He  was  not,  however,  .to  do  any  work  for  F^  other  than 
that  for  which  he  was  originally  hired  as  a  looker,  without  receiving 
extra  wages.  His  agreement  with  R.  was  by  the  acre,  and  he 
bargained  with  him  for  a  year  at  H/.  During  the  whole  of  the 
three  years  he  lived  on  F.  s  land  at  M.  —  Abbott  C.  J.  I  am  o£ 
opinion  that  there  was  not  in  this  case  any  contract  of  hiring  and 
service  for  one  whole  year.  Here  the  master  had  not  the  control 
over  the  servant  for  the  entire  year,  but  only  for  so  much  of  the 
year  as  the  duties  of  looker  required  his  attention.  At  other 
times  he  was  at  liberty  to  employ  himself  in  any  manner  he  pleased, 
either  in  working  for  other  persons  or  for  his  master,  and  when 
he  worked  for  the  latter  he  always  received  extra  pay.  —  Bay- 
ley  J.  In  order  to  gain  a  settlement  by  hiring  and  service  there 
must  be  a  contract  for  one  whole  year,  and  a  service  for  the 
whole  year.  This  is  distinguishable  from  the  cases  cited,  because 
here,  from  the  very  nature  of  the  employment,  it  was  not  likely 
to  fill  up  the  whole  time  of  the  pauper.  Scarcely  ever  more  than 
a  few  hours  each  day  would  be  required.  It  is  very  like  the  case 
of  a  person  employed  to  attend  as  an  occasional  servant,  for  the 
purpose  of  brushing  clothes.  The  master  has  no  control  over 
the  servant  as  soon  as  he  has  performed  the  required  service,  and 
that  takes  up  but  a  small  portion  of  his  time.  —  Order  of  Sessions 
quashed. 

339.  Rex  v.  St,  Margaret's  Kings  Lynn,  M.  T.  7  G.  4.  6  B. 
&  C.  97.  —  Two  justices  removed  J,  C.,  S.  his  wife,  and  their 
five  children,  from  St.  M,  to  IV.  The  Sessions  on  appeal  quashed 
the  order,  subject,  &c.  It  was  proved  that  one  //.,  a  shoemaker, 
a  friend  of  the  pauper's  mother's  family,  applied  to  her,  and 
offered,  if  she  would  agree  to  his  proposal,  that  he  would  take  her 
son,  then  a  boy,  to  learn  his  business,  but  there  were  no  in- 
dentures on  account  of  her  poverty.  The  pauper  was  to  serve  for 
four  years,  to  board  and  lodge  with  his  mother  in  St,  A/.,  and  to 
have  half  what  he  earned.  The  pauper  entered  upon  this  service, 
worked  in  the  shop  with  the  apprentices,  did  not  stay  with  his 
master  on*  a  Sunday ^  and  was  not  required  to  do  any  work  but 
in  the  shop.  The  pauper  continued  in  the  service  four  years, 
boarding  and  lodging  in  St.  M.  Some  time  after  entering  upon 
the  service,  H.  sent  the  following  writing  by  the  pauper  to  his 
mother,  which  was  neither  stamped  nor  signed  :  *^  An  agreement 
"  drawn  up  between  Mrs.  C.  and  T.  //.,  that  the  said  T.  H.  is  to 
*'  find  her  son  «A  C.  work  for  four  years,  and  he  is  to  have  half  what 
'<  he  earns  all  the  four  years ;  and  Mrs.  C.  to  find  her  son  J.  C 
"  everything  else  during  the  four  years."    The  Court  of  Quarter 
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Smiiods  considering  the  pauper  gained  a  Betlleroent  by  hiring,  ^^y^^^  ^oj 
and  «enrice,  quashed  the  order  of  removal.  —  Baylet  J.  I  am  of  comeq^iitly/ 
opinion  that  ^he  contract  between  the  parties  in  this  case,  was  an  that  the  pauptr 
imperfect  ^ntract  of  apprenticeship,  and  not  a  contract  of  hiring,  did  not  sain 
Every  case  of  this  description  must  depend  upon  its  own  pw-  •"!  i^ueiBwit 
ticular  circumstances.  If  from  all  that  passed  between  the  parties  JL^T^^  ""* 
at  the  time  when  the  contract  was  made,  they  appear  to  have  con- 
templated the  relation  of  master  and  apprentice,  then  the  con- 
tract must  be  considered  to  be  one  of  apprenticeship,  and  if  it  be 
an  imperfect  apprenticeship,  no  settlement  can  be  gained  by 
serving  under  it.  If,  on  the  other  hand,  it  appears  that  the  parties 
contemplated  the  relation  of  master  and  servant,  then  it  must  be 
deemed  a  contract  of  hiring,  and  a  settlement  will  be  gained  by 
serving  under  it.  The  payment  of  a  premium  is  strong  evidence 
to  show  that  the  parties  contemplated  an  apprenticeship,  but  it 
is  fiot  decisive,  and  still  less  is  the  absence  of  a  premium  evidence 
to  show  that  the  parties  contemplated  a  contract  of  hiring.  In 
this  case  the  written  agreement  must  be  laid  out  of  consideration, 
because  it  was  not  signed,  and  had  not  the  other  requisites  to 
make  it  binding  on  the  parties.  We  must  look  to  the  original 
bargain  between  (he  master  and  the  mother  of  the  pauper,  in 
order  to  ascertain  the  intention  of  the  parties.  The  object  held 
out  by  the  master  to  the  motlicr  was,  that  he  would  teach  the 
pauper  his  trade  ;  the  pauper  was  to  serve  four  years,  to  board  and 
lodge  with  his  mother,  and  to  have  half  what  he  earned.  In 
ordmary  cases  indentures  of  apprenticeship  are  executed,  but  in 
this  case  they  were  not  executed,  on  account  of  the  poverty  of 
the  mother.  Now,  if  the  parties  had  contemplated  the  relation  of 
master  and  servant  only,  the  execution  of  indentures  would  never 
have  been  thought  on  The  fact  stated  in  this  case  that  in- 
dentures were  not  executed,  only  on  account  of  the  poverty  of 
the  mother,  shows  beyond  all  doubt  that  it  was  the  intention  of 
the  parties  to  contract  the  relation  of  master  and  apprentice,  and 
not  that  of  master  and  servant.  Rex  v.  Little  Bolton  (a),  comes  (a)^n/e,pl.3l& 
very  near  the  present  case ;  there  the  proposal  was  made  by 
the  pauper  to  a  weaver,  that  he  should  teach  the  pauper  to 
work  counterpanes,  but  although  the  object  of  the  pauper  was  to 
be  taught,  the  master  only  agreed  to  teach  him  upon  condition 
that  the  pauper  would  work  for  a  given  time.  Now,  in  many 
instances  the  object  of  the  party  who  hires  himself,  is  to  learn 
a  particular  trade,  and  the  instruction  he  receives  is  a  partial 
remuneration  for  his -services.  In  Rex  v.  Burbach  (A),  the  (*)PM»,pl.5ia» 
stipulation  was,  that  the  pauper  should  work  for  two  years,  and 
have  what  he  got,  allowing  his  master  {inter  alia)  2s.  a  week 
for  teaching  him  the  business ;  that  was  held  to  be  a  contract 
of  hiring  and  service ;  but  there  was  nothing  in  that  case  to  show 
that  the  relation  of  master  and  apprentice  was  ever  contemplated 
by  the  parties.  Here  it  is  manifest  that  a  contract  of  apprentice- 
ship was  contemplated,  and  was  not  completed  only  in  consequence 
of  the  poverty  of  the  mother  of  the  pauper.  That  being  so,  I 
think  that  this  was  an  imperfect  apprenticeship,  and  the  order  of 
Sessions  must  be  quashed.  —  Holroyd  J.  I  am  of  opinion  that 
the  relation  of  master  and  apprentice  was  contemplated  by  the 
parties  io  this  case,  or,  at  least,  that  there  is  not  sufficient  ground 
to  warrant  us   in  concluding  that  the  relation   of.  master  and 
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servant  was  contemplated  by  the  parties.     It  appears  that  ap' 
plication  was  made  by  the  master,  who  was  a  shoemaker,  to  the 
mother  of  the  pauper,  and  he  offered,  if  she  toould  agree  to  his 
«  prqposalf  that  he  would  take  her  son,  then  a  boy,  to  learn  his 

business.  That  was  the  subject  of  the  application,  and  it  was  for 
the  mother  to  consider  whether  she  would  consent  to  the  proposal 
made  to  her.  The  terms  upon  which  the  master  undertook  to 
teach  the  pauper  his  business  were,  that  the  pauper  should  serve 
for  four  years.  Now,  for  what  purpose  was  he  to  serve  for  four 
years  ?  To  learn  the  business.  I  think  that  there  was  not  sufficient 
in  this  case  to  warrant  the  Sessions  in  finding  that  the  relation  of 
master  and  servant  subsisted  between  these  parties.  The  fact 
of  the  pauper's  having  served  the  master  did  not  warrant  them 
in  concluding  that  he  served  in  the  character  of  servant,  and  not 
of  apprentice,  for  mere  service  does  not  constitute  the  relation 
of  master  •  and  servant.  —  Littledale  J.  concurred  —  Order 
of  Sessions  quashed. 

VJ.  Of  customary  Hirings. 

The  hiring  340.  Horsham  v.  Shipley,    M.  T.    12  A.    Fol.  134?.  —  Crovoiey, 

must  be  for  a  the  19th  of  February  1710,  came  from  S.  to  E,  in  //.,  and  bar- 

^^e  *"^  h*  gained  with  him  to  serve  him  till  May-tide,  for  Is.  a  week  ;  and,  at 

InffTrom  Jfav-  M^y'^^<^^*  ^^^  bargained  to  serve  him  till  Lady-day  next,  for  26*. 

day  to  Ladi^  wages  ;  and,  at  Lady-day y  agreed  to  serve  him  till  Ma^-/iWe  next, 

day,  and  from  at  3*.  a  week ;   and,  at  May-tide^  he  agreed  to  serve  him  till 

Lady-day  to  Lady-day  next  for  26*.,  and  then  till  May-tide  next  at  S*.;  and 

^"^^  "i  *^^"  ^^  stB\d  a  fortnight  at  1*.  a  week ;  and  the  question  was, 

A^^^^hsuch'  Whether  this  C  gained  a  settlement  by  this  hiring  and  service? 

hiring  be  the  The  Court  of  Sessions  held  he  did  ;  but  the  Court  o*:  Kino's 

custom  of  the  Bench  were  of  opinion  that  he  did  not;  for  they  said  the  hiring 

country.  and  service  must  be  for  a  year :  and  the  order  of  Sessions  was 

quashed. 

A  hiring  from  34-1.  Pepperharroiv  v.  Frencham,    M.  T.    1  G.  I.   FoL  135. — 

the  3d  Ociober  The  pauper,  1\,  was  hired  on  the  3d  of  October  1711,  by  one  Af., 

*3u-!Sn  *^^' f*i  ^^  '^•'  *"  '^^  parish  of  P.,  to  serve  him  from  the  said  third  day  of 

}^ing*and  ^ '  ^^^^^^^  ""^*^  Michaelmas  then  next,  for  51.  lOs.  wages.     T.  lived 

then  upon  tlie  ^*^^'  ^'  ^^^  Michaelmas  in  the   evening ;    and   then,   upon  his 

request  of  the  master's  request,  he  staid  four  or  five  days  longer;  and  then  re- 

nuster,  a  con-  ceived  his  5/.  10*.  wages.  —  The  Court  of  King's  Bench,  upon 

tinued  service  consideration,  were  all  of  opinion,  that  this  hiring  was  not  suf- 

Sf,^.  Un^  fi««="»  t«  «'>''»  «  settlement.  («) 

a  hiring  for  a  year.  S.  C.  Sett.  &  Rem.  80.  10  Mod.  2S3.  Fort.  322.  cited,  1  Str.  89. 
A  hiring  at  a  342.  Rex  v.  Newton,  -Jf.  I.  U  G.  2.  Burr.  S.  C.  157.  —  A.G., 
h^d'^'^AT  ^'*®  person  removed,  was,  in  the  year  1733,  on  Wednesday  after 
tinmas  toswve  ^^^^f^^^^'day,  being  the  14th  day  of  November,  and  the  day  on 
ftom  that  time  which  the  first  statutes  for  the  public  hiring  of  servants  were  held 
to  die  Martin-  at  K.,  in  the  said  riding,  hired  by  R.  E.  of  A^.,  to  serve  him  from 
mat  fbllowing,  that  day  till  Martinmas-day  following.  A  fortnight  after,  in  pur- 
is  not  a  hiring  auance  of  that  hiring,  he  went  into  the  service  of  £.,  and  remained 

(a)  In  the  report  of  this  case  as  cited  the  year  about,  but  that  it  was  held  no 

in   lUx  V.  Haughton,  1  Str.  83.  it  is  settlement;  and  with  this  fact  8.  C. 

said  that  the  servant,  at  the  master's  Fort.  322.  S.  C.  10  Mod.  293.  agree  ; 

request,  staid  so  long  after  as  brought  but  Sett  &  Rem.  56,  seems  contra. 


SBCT..6.]  OF   CUSTOMARY    HIRtNGS.  ^QQ 

there  till  tome  time  in  the  Spring  following,  when,  by  accident,  he  for  a  year,  al- 
became  lame,  and,  by  the  master's  consent,  left  the  service  for  though  such 
some  weeks,  and  then  returned  and  staid  till  the  10th  day  of  mode  of  hiring 
November  following,  being  the  day  before  Martinmas-day  1734,  ^^^'^^ 
on  which  day  his  master  and  he  accounted,  and  he  left  his  master's  ^, ,  J^^ioo* 
service.  On  the  Wednesday  following,  he  went  to  the  first  statutes 
at  iC.,  where  he  contracted  to  serve  one  «/.  H.  till  Martinmas 
following,  and  received  2s.  6d.  as  earnest ;  but  before  he  entered 
into  his  service,  viz.  on  the  Sunday  following,  H.  sent  him  word 
**  he  was  otherwise  provided,''  and  discharged  him  of  his  contract. 
Tlie  pauper,  on  the  Thursday  following,  being  the  21  st  day  of 
November^  went  to  W.y  in  the  said  riding,  in  which  town  two 
public  statutes  for  the  hiring  of  servants  are,  and,  time  out  of 
mind,  have  been  annually  held ;  one  on  the  first  Thursday  after 
Martinmas^  and  the  other  (commonly  called  the  latter  statutes,  or 
latter  club-day)  on  the  second  Thursday  after  Martinmas-day  f 
and  OD  the  said  latter  club -day,  being  the  said  21st  day  of  Novem* 
ber,  was  hired  by  J,  S,,  an  inhabitant  in  G.,  to  serve  till  Martin- 
mas then  next.  In  pursuance  of  such  hiring,  he  immediately  en- 
tered into  the  service  of  the  said  <$.,  and  served  him  till  the  Mar- 
tinmaS'day  following,  in  the  township  of  G.  The  Sessions  were 
of  opinion  that  A*  G.  did  not  gain  any  settlement  in  G.  by  the 
hirins  with  S.;  but  that  he  gained  a  settlement  at  N.  by  virtue  of 
his  hiring  to  and  service  with  E,;  and  adjudged  accordmgly,  that 
his  last  legal  settlement  was  at  N.;  and  confirmed  the  order  of  the 
two  justices*  —  f  AWKEs  moved  to  quash  these  orders,  for  that 
there  was  neither  a  hiring  for  a  year,  nor  a  service  for  a  year ; 
and  they  are  both  of  them  necessary ;  it  has  been  several  times  so 
adjudged.  —  Page  J.  said,  so  it  had  ;  yc^t,  he  was  afraid,  most  of 
the  hirings  at  statutes  throughout  England  were  of  this  kind. 
Rule  to  show  cause.  —  Upon  showing  cause,  Probtn  J.  observed, 
that  the  case  does  not  state  any  custom  about  these  statute-fairs* 
But  he  had  a  notion,  that  there  had  been  cases  where  the  custom 
and  usage  of  the  country  had  been  stated,  to  hire  from  the  statute- 
fair  till  Martinmas  following ;  and  that  such  hirings  pursuant  to 
the  custom  had  been  allowed  of. —  But  Mr.  Fawkes  alleged, 
that  there  were  cases  which  adjudged  that  if  there  was  such  a 
custom,  it  could  not  control  the  act  of  parliament ;  and  he  parti- 
cularly named  one,  viz.  Rex  v.  South  Cerney*(a)  It  was  now  ad- 
journed. —  On  its  coming  on  again.  Page  J.  said,  he  believed 
great  numbers  of  servants  were  hired  in  many  countries  only  from 
the  statute  fair. —  But  Lee  C.J.  said,  it  could  never  be  supported 
to  be  a  settlement  in  N,,  as  there  was  neither  a  hiring  for  a  year 
nor  a  service  for  a  year.  And,  after  having  conferred  with 
Chapple  and  Wright  Js.,  the  Court,  without  reading  the  order, 
or  Mr.  Dennison's  attempting  any  argument  against  it,  made  the 
rule  absolute  for  quashing  both  orders. 
S43.    Rex  V.    Newstead,  T.  T.    10  G.  3.    Burr.  S.C.  669.—  A  hiring  fVom 

F.D.  hired  herself,  at  Whitsuntide  1767,  to  T.  //.,  an  inhabitant   if'MtfufUUk  to 

WkUmnAU, 

(o)  At  North-Leach  in  Gloucester-  moM-day,     The  pauper   was  hired  on 

shire  are  annually  held  two  mops  or  the  Wednesday  after  Midmelma*~day  to 

meelinga  for  the  hiring  of  servants  ;  serre  to  the  Michaelmas  following ;  and 

the  one  on  the  IT^dn^sdoy  before,  and  lield  that  he  gained  no  settlement.    Rex 

the  other  on  Wednesday  after  Michael-  v.  South  Cemey,  post,  p!.  935. 
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And  housekeeper  in  the  parish  of  H.L^  to  serve  him.  for  a  yeuf 
from  the  said  Whitsuntide  to  the  Whitsuntide  followiDg,  at  certain 
wages.  She  entered  upon  the  service  at  Whitsuntide  1767>  and 
continued  there  till  Whitsuntide  1 768»  accordingly ;  when  she  re- 
ceived a  year's  wages  from  her  master  for  such  service.  It  hath 
been  usual  in  this  country,  to  hire  servants  from  Whitsuntide  to 
Whitsuntide :  and  a  hiring  and  service  from  Whitsuntide  to  Whit^ 
suntide  has  always,  by  the  contracting  parties,  been  deemed  a 
year's  service ;  and  agreeable  thereto,  the  master  hath  always  paid 
the  servant  a  full  year's  wages  for  such  service,  without  any  dimi- 
nution thereof  or  addition  thereto,  and  without  making  any  dis- 
tinction or  difierence»  whether  the  space  of  time  between  the  one 
Whitsuntide  and  the  other  consisted  of  more  or  less  than  365  days. 
.—  The  Codrt  were  unanimous  that  the  pauper  gained  a  settle- 
ment in  //.  /.,  under  this  hiring  and  service.  This  is  stated  to  be 
the  usual  way  of  hiring  servants  in  this  county,  and  such  service 
always  deemed  to  be  a  year's  service.  There  are  many  of  the  clergy 
in  Durham :  they  compute  from  ecclesiastical  dap.  It  is  stated 
as  a  hiring  to  serve  for  a  year,  though  it  is  indeed  .added,  fromi 
Whitsuntide  to  WhitsuntiJe.  Parish  officers  are,  by  43  EUx.  c.  2. 
to  be  appointed  in  Easter-iveekf  or  within  one  month  after  Easter 
(which  is  a  moveable  feast);  yet  they  are  considered  as  executing 
the  office  a  whole  year,  though  it  may  fall  short  of  365  .days. 
There  is  no  case  that  prdves  the  absolute  necessity  that  the  hiring 
should  be  for  exactly  365  days,  (a) 

344.  Rex  v.  Lawther,  H.T.  11  G.  3.  Burr.  SI  C.  674.  —  The 
pauper,  C  N.,  hired  herself  as  a  servant  with  one  W.  T.  of  i/.,  in 
the  parish  of  Z.,  from  Whitsuntide  to  Martinmas  ;  and  before  the 
expiration  of  that  term  hired  herself  again  to  the  said  T.  at  H., 
for  the  succeeding  half  year  from  the  said  Martinmas  to  the  Whit" 
suntide  following ;  and,  in  pursuance  of  these  hirings,  served  T*  at 
H*  for  the  complete  year,  viz.  from  Whitsuntide  to  Martinmas, 
and  from  the  said  Martinmas  to  Whitsuntide^  without  leaving  her 
service ;  and  received  the  two  ha]f-year*s  wages.  The  usual  cus- 
tom of  hiring  servants  in  C.  is  from  half-year  to  half-year.  It  has 
been  the  invariable  practice  of  the  Quarter  Sessions  of  C,  as  long 
as  can  be  remembered,  to  adjudge  the  said  hiring  for  two  suc- 
cessive half-years,  and  service,  in  pursuance  thereof,  for  one  whple 
year  with  the  same  person,  and  in  the  same  place;  to  be  a  settle- 
ment. —  Davenport  argued,  that  here  was  no  hiring  for  a  year; 
and  Mr.  Wallace  candidly  acknowledged,  that  the  order  re- 
moving the  pauper  from  G.iS.  to  L.  on  this  hiring  and  service,  could 
not  be  supported,  there  being  no  hiring  for  a  year,  and  the  orders 
of  removal  were  accordingly  quashed,  (b ) 

345.  Rex  V.  Navestock,  Af.  T.  IS  G.  3.  MSS.  —  The  pauper, 
at  0.  statute-fair,  did,  on  the  day  next  after  Old  Michaelmas-da^, 
viz.  on  the  1 1th  day  of  October  1760,  let  himself  to  5.  P.  of  M,  to 
serve  until  the  Michaelmas  following,  old  style,  at  the  wages  of 
10/.  He  entered  on  the  service,  and  continued  in  it  untd  Old 
Michaelmas-day  following ;  on  which  day  he  received  his  wages 


(a)  See,  upon  this  ix>int,  the  cases  of 
Rex  V.  Newtoo,  aiUef  pi.  242.  Rex  «• 
Nayestock,  as  reported,  Burr.  S.C.719. 
pottt  pi.  345.  and  Kex  v.  Harwood, 
pott,  pi.  347. 


(b)  Burr.  S.  C.  No.  55.  No.  165. 
and  No.  209.  2  Salk.  535.  Foley,  194. 
S.  P. 
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and  quitted  the  service :  it  appeared  to  be  the  custom  and  usage  mtu^dMUOam' 
of  the  country  to  hire  a  servant  at  the  statute-fair,  vix,  the  day  ing,  U  a  biriog 
after  Old  Michaelmas-day  in  the  manner  in  which  this  pauper  was  for  a  jmt,  sun- 
hired.  —  Lord  Mansfield  :     There  must  be  a  hiring  for  a  year.  ^^•">*  ^^  ^^ 
It  has  been  determined  that  a  hiring  from  a  moveable  feast  to  S^J^.*!,?^ 
another  feast  is  a  sufficient  hiring,  bemg  according  to  the  custom  dM^^'dull 
of  the  country,  although  there  should  not  be  S65  days,  (a)    On  be  taken  mdM- 
the  other  hand,  a  hiring  two  days  afler  Miehadmas  to  the  next  mefy. 
Michaeimasy  has  been  determined  no  good  hiring;  and  therefore  B.C. Burr. 719. 
the  question  is,  Whether  here  was  a  hiring  for  a  year?    Great  SeeRexv.  fly- 
crfticism  has  been  made  on  the  tirbrd  Hll;  it  may  or  may  not  be  d«ntoM>iNM^ 
excJusi^e,  according  to  the  subj^t-matter  (A).    How  shall  we  Bulte^'j^Tiw 
constnie  it  here?    The  custom  is  very  material  to  explain  it ;  the  aemtUoni  in 
custom  is  to  hire  from  the  next  day  after  Michaelmas.    If  this  be  Rexv.Har- 
wrong,  there  has  been  no  settlement  gained  in  this  part  of  the  wood,jMif,pL 
country.    How  have  the  parties  construed  this  hiring?   It  is  ^^7. 
certain  diey  have  construea  it  a  hiring  for  a  year.     The  servant  W  See  the  caie 
did  not  want  a  place  till  the  day  after  Michaelmas,  His  service  did  2£f*J?^/'*  - 
not  end  till  then.    Tlie  parties  considered  it  as  a  hiring,  including  j^^q^ 
MichaelmaS'day,  for  the  pauper  was  actually  in  the  service  on  714, andPdir- 
Michaelmas'day,  —  Aston.  J.  It  appears  tliat  the  pauper  entered  ell  on  Powen^ 
on  the  day  after  Michaelmas-daif  ;  "  till'*  is  the  word  relied  on  to  484  to  5S8., 
prove  it  a  hiring  for  less  than  a  year.     How  has  that  word  been  wterethii  point 
understood  ?    'Fhe  pauper  was  in  the  service  on  the  Michaelmas*  "  |^^ "" 
day^  and  took  his  wages :  the  service  explains  the  hiring ;  here  is 
in  effect  a  hiring  for  a  year,  and  a  service  agreeable  to  it.— 
WiLLES  J.    The  custom  of  the  country  in  such  a  doubtful  case 
as  this  must  be  called  in  aid.  —  And  it  was  accordingly  determined 
by  all  the  three  judges  to  be  a  hiring  for  a  year. 

346.  Rex  v.  Syderstone  aim  Bermer,  E.  T,  17  G.  3.  Cold.  19.   A  hiring  ftom 
—  C.  Z>.  being  legally  hired,  lived  with  E,  G.,  at  S.,  as  a  servant  «*«  tecond  day 
in  husbandry,  from  Michaelmas-day  1769  until  Michaelmas-day  ^  ?**/•".***' 
1770.    On  Old  Michaelmas-day  1771,  one  J.  C.  of  A/,  came  to  rf^eneTtyS- 
the  Unicorn  in  M.,  and  asked  Z).  if  he  would  live  with  him,  and  and  service  un/ 
upon  what  terms.     Z>.  asked  8/.  8; .,  which  C.  refused  to  give,  der  ft,  gives  a 
but  offered  him  6/.,   which  D.  refused  to  accept.     Upon   this  letdenient. 
they  parted.     On  the  next  day  (being  the  11th  of  October  1771 )    S.  C.  Dougl. 
between  two  and  three  o'clock  in  the  afternoon,  C  and  D.  were  '^1* 
together  at  the  Royal  Oak  in  M. ;  when  C.  asked  him,  whether 
he  would  take  the  wages  he  had  offered  ;  which  Z>.  again  refused ; 
but,  after  some  conversation,  D.  let  himself  to  C,  as  a  servant 
in  husbandry,  until  the  Michaelmas  following,  for  11,  wages ;  and 
/>.  entered  C.'s  service  on  the  evening  of  that  day,  being  the  11th 
of  OdobeTy  and  staid   in   his  service  until  the  10th  of  October 
followinfi;,   bein^   Michaelmas-day  1772.     On  that  day,   C,  not 
having  finished  harvest,  asked  D,  to  stay  and  help  him  with  his 
harvest ;  and  though  he  thought  himself  at  liberty  to  go,  D,  did 
stay  with  C.  until  the  next  day,  being  the  11th  of  October^  at 
noon ;  and  after  he  had  dined,  asked  C,  for  his  wages ;  where^ 
upon  C.  paid  him  the  said  sum  of  7/.)  and  D,  quitted  his  service^ 
and  did  not  ask  or  receive  any  recompence  for  his  additional 
service.     On  Sunday  the  8th  day  of  October  1775,  D.  was  in 
company,  at  W,^  with  one  R,  S.,  who  was  then  employed  as  a 

(o)  Rex  V,  Newstead,  ante,  pi.  343.  See  Rex  v.  Addey,  post,  pi.  349*,  and 
Rex.  V,  Ulverstone,  post*  pi.  350. 
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labourer  by  Mr.  /?,,  a  farmer  at  S.,  in  JV.  5.  informed  D., 
that  R.  wanted  a  careful  servant,  and  believed  he  could  help  him 
to  the  place.  The  pauper  told  S.,  that  he  might  learn  his  charac- 
ter of  a  person  present  (one  W.  C) ;  and  S.,  after  making  inquiry 
of  C.  concerning  his  character,  told  Z>«  that  if  he  would  come  to 
B,  on  Michaelmas 'da  t/f  he  would  take  care  that  he  should  have  the 
place.  D.,  according  to  his  promise  then  made,  went  to  B.  on 
Michaelmas-day  being  the  10th  of  October  1775,  and  enquired  at 
/S.'s  house,  whether  Mr.  R,  was  at  home.  <S.  told  D.,  that  Mr.  R. 
was  gone  to  A^.,  but  had  desired  that  he  (D.)  would  stay  till  his 
return.  2>.  accordingly  staid  at  a  public- house  at  B.  that  night, 
and  went  to  see  his  father  at  W,  the  next  day ;  and  returned  to 
the  public-house  at  B.  that  night.  On  the  11th  of  October  1775, 
Mr.  P,  of  W*  sent  for  D.  to  hire  him.  D.  sent  word  to  Mr.  P., 
that  he  should  wait  for  /2.*s  place ;  but  that  if  Mr.  R.  and  he  did 
not  agree,  he  would  wait  on  Mr.  P.  Mr.  R.  returned  home  in 
the  evening  of  the  11th  of  October^  and  on  the  next  morning, 
upon  seeing  2>.,  said  to  him,  '<  So,  you  have  stopt  till  my  return !" 
and  after  some  conversation  about  waees,  (Z>.  at  first  asked  9^  9s.) 
he  hired  D.  until  the  Michaelmas  following  for  8/.  Ss. ;  and  2>. 
told  the  said  R,^  that  he  expected  his  service  would  expire  at  the 
Michaelmas  then  next,  whereupon  R.  said,  *'  With  all  mv  heart, 
''80  long  as  you  have  stopt,  it  makes  no  difference  ;  as  I  have  not 
'*  of^en  a  servant  who  stays  with  me  so  short  a  time  as  a 
**  year."  D.  staid  in  the  service  of  R*  at  B,  until  Michaelmas 
last,  when  he  married.  In  the  course  of  the  examination,  D.  was 
asked,  whether  S,  was  usually  employed  to  hire  servants  for  Mr. 
Rf  to  which  Z>.  answered,  he  did  not  know  he  was.  —  Lord 
Mansfield  :  To  be  sure  there  must  be  a  hiring  for  a  year  ;  and 
this  is  one.  Though  he  was  hired  on  the  afternoon  of  the  llth, 
yet  we  shall  say,  that  he  was  hired  at  12  .o'clock  at  night  on  the 
10th ;  for  it  is  settled,  that  the  law  will  not  allow  a  fraction  of  a 
day.  He  served  till  the  tenth ;  that  is,  a  year.  If  a  man  is  bom 
on  the  10th  he  is  of  age  on  the  ninth.  —  And  the  orders  removing 
the  pauper  from  B.  to  S.  were  quashed. 

847.  Rex  v.  Harwood,  T.  T.,  20  G. 3.  CaldAOO.  —  J.B.,  in 
A  hinogat a  ^j^^  ^^^  1774-,  being  then  a  single  man,  and  an  inhabitant,  as  a 
held  three  days  servant  m  husbandry  at  //.,  wantmg  again  to  hire  himself  as  a 
after  Martin"  Servant  in  husbandry,  offered  himself  at  the  Statute  Fair  at  //., 
mas  to  serre  till  where  there  is  a  custom  for  servants  to  hire  at  the  Statutes  day, 
the  Marthimai  qd  the  last  Monday  in  Oct. ;  but  not  meeting  with  a  master  there, 
following,  IS  |jg  vretit  to  the  market  town  of  O.  (about  eight  miles  distant  from 
a  yew  although  ^•i^  where  there  is  a  different  custom  for  servants  to  hire  by  the 
such  a  hiring,  year,  at  two  different  Statutes  ;  one  held  on  the  Friday  before 
according  to  the  Old  MartinmaS'day^  the  other  on  the  Friday  next  after  Old  Mar^ 
ctutomofthe  tinmas-day ;  at  which  latter  Statutes  Fair  they  always  hire  till 
SSS^'^hi^n"  ^^®  ^^  martinmas-day  following,  which  by  the  custom  is  con- 
fer a  ywir.  ""^  sidered  as  a  hiring  for  a  year.  Old  Martinmas-day y  in  the  year 
1  ^"^^i-j  was  on  the  Tuesday:  on  the  PnV/a^  following,  being  the 
^^  •  "^  •  second  Statutes  Fair  above  mentioned,  the  pauper  hired  with 
See  South  ^'  ^'^  to  serve  his  mother,  A.  P.,  in  //.,  till  the  Old  Mariinmas- 

Cemeyp.  ^1/  following;  and  he  did  serve  her  in  H.  till  the  Old  Martinmas- 

Coultsbourn,      day  following.  —  Willes  J.     The  question  is.  Whether  a  hiring 
jtott,  pi.  S55.        for  three  days  less  tl^an  a  year  is  a   hiring  for  a  year  within  the 

meaning  of  this  act  ?     The  cases  cited  are  against  it ;  and  one  of 
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theniy  Itex  v.  Netcton  (a),  is  full  in  point  eveir  against  any  custom  (a)^«/tf,pl.s4'2. 
for  less  than  a  year  having  effect.    As  to  the  two  cases  relied  ,'^j  j^^^  ^^ 
upon  on  the  other  side  (A),  they  do  not  contradict  this  doctrine  :  Navwtock, 
the  first  was  a  hiring  from  one  moveable  feast  to  another ;  the  nnte,  pi. 3-15. 
precise  duration,  therefore,  of  the  service,  might  probably  have  ^^*-'*  ''■  N*^" 
not  been  in  the  knowledge  of  either  party  at  the  time  of  the  con-  *\**gjjf "''' 
tract ;  and  it  might  have  exceeded  a  year.    In  Rex  v.  Navcstock  (c),  \c)Atae  pl.a-lc'. 
the  hnring  being   till  Michaelmas^  the  law,   which  makes  no 
fraction  of  a  day,  included  that  day,  by  which  the  year  was  com- 
pleted.—  AsiiHURST  J.     It  appears  very   extraordinary  to  me, 
that  an  idea  could  be  entertained,  that  a  custom  no  older  than 
King  WiUiam  could  control  an  act  of  parliament,  (d)    The  case  (d)  3  W.  &  M. 
of  Navestock  goes  as  far  as  it  ought,  and  I  should  not  choose  to  c  11.  §  7. 
go  further.  —  Buller  J.     There  is  no  case  in  which  a  hiring, 
which  must  necessarily  be  less  than  a  year,  has  been  adjudged  to 
give  a  settlement;  and  it  would  be  dangerous  to  make  a  new 
precedent  of  that  sort.     The  question  in  Rex  v.  Navestock  was; 
Whether,   on   a  hiring  from  the  day  after  Michael mas^day  till 
Miehaelmas'dayy  that  day  should  be  holden  inclusive  or  exclusive  ? 
A  custom  is  only  ndaterial  to  explain  the  terms  of  a  contract  when 
ambiguous.     In  that  case,  therefore,  it  was  allowed  to  have  its 
weigm ;  but  sll  the  cases  agree,  that  there  must  be  a  hiring  for 
a  year.  —  The  orders,  removing  the  pauper  from  L.  to  //.,  were 
quashed. 

348.    Hex  r.  Skij^aniy  M.  T.  27  G.  3.  1  T.RA90.—  IV.  JK,  AUiringaml 
the  huhband  of  the  pauper,  at  Old  Martinmas  1777,  beiitg  then  service  trom  tbo 
unmarried,  hired  himselt  for  a  year  to  one  J?,  of  *S.,  and  actually  ''oy  nft^  Old 
served  /?.  for  a  year  at  S.,  pursuant  to  such  hiring:  on  the  next  j^X/*^1JJ*|JJJ7- 
dajr  after  Old  Martinmas-da v,  to  toit,  on  the  23d  of  Nov.  1778,  ^\,^f^t^au  fol" 
bemg  then  also  unmarried,  he  hired  himself  to  one  7^  B.  of  iV.,  lowing,  is  a 
to  serve  him  from   thenceforth  until  the    Old   Martinmas-day  hiring  for  a 
following;  and  he  accordingly  entered  into  the  service  of  the  said  Y^^* 
R.  B.  a  few  days  after  such  hiring,  and  continued  to  serve  him  in 
N.   aforesaid,   pursuant  thereto,   until   the    Old  Martinmas-day 
following,  on  which  day,  about  12  o'clock  at  noon,  he  received 
his  full  wages,  and  left  his  master's  house  in  the  evening  of  the 
same  day.-^  Ashhurst  J.     It  is  much  to  be  lamented  that  there 
is  so  much  confusion  in  settlement  cases ;  therefore,  whatever  the 
latest  determination  may  be,  they  ought  to  be  adhered  to.    Now 
the  last  case,  namely,  that  of  Rex  v.  Syderstone  cum  Dermer  (c),  (cr)^/i/<?,pl.c46. 
seems  to  correspond  with  the  present  in  every  point.     Before  that 
a  distinction  had  been  made,  as  where  the  hiring  and  service  had 
been  expressly  found  to  be  for  a  year,  according  to  the  custom  of 
the  countr}'.     But  in  the  last  case  no  such  distinction  was  taken  : 
so  here  there  is  no  custom  stated;  and  "  until"  must  be  taken  to 
be  indu$ixfe.     Therefore  there  was  a  hiring  and  service  for  a  year ; 
ftw  the  pauper's  husband  entered  into  the  service  the  first  day  of 
one  year,  and  served  till  the  first  instant  of  the  next.  —  Buller  J. 
The  only  question  is,  Whether  Martinmas-day  is  to  be  taken 
inchtswe  or  exclusive  f    The  pauper's  husband  was  hired  the  drfy 
9fieT  Martinmas-day,  to  serve  ////  the  Martinmas-day  following. 
From  the  moment  of  the  hiring  he  became  the  servant  of  Ims 
master,  .and  continued  in  the  service  till  Michaelmas-day,    Their 
does  the  word  till  include  the  day?    The  former  cases  have 
decfd«d  that  it  does.     And  if  it  only  included  a  part  of  the  day, 
vol.  II.  T 
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as.tliete  i&  no  fractioa  of  a  day»  the  service  would  be  complftte. 

*—  The  orders,  removing  the  pauper  from  B.  to  S*  were  quashed. 
A  hiring  three  S49.  Rex  v.  Acklei/.  E.  T.  29  G.3.  3  T.  R.  250.  —  The  pauper, 
days  alter  lA-  being  unmarried,  on  Saturday^  13th  Oct.  1787,  being  three  days 
jJ^'^JjJJ^  after  Old  Michadnuu-day^  which  happened  on  a  Wednesday^  was 
fSj^SS^B^T  ^^  ^^  ^-  ^-  ^^  ^-*  "*  ^"®  county  of  Q.,  to  serve  him  until  the  next 
le^p.y«fttto^  Mkhadnuuh  He  accordingly  went  into  such  service,  and  con» 
getfaer  with  a  tinned  therein  till  Saturday  the  11th  of  Oct.  1788,  being  the  day 
■emce  till  the  after  Old  Mickadmas-day  which  (it  being  leap-year)  happened 
^y^  A?"  ®**  *  Fridayy  and  was  paid  his  wages  and  went  awav.  —  The 
mi2dniE365  '  CouRT  were  clearly  of  opinion  that  here  was  no  hiring  for  a  year. 
dn8,.wiU  Boti  It  is  stated  that  the  pauper  three  days  after  Michaelmas^  contracted 
^h  a- settle,  to  serve  till  the  Michaelmas  foUowing;  this  was,  therefore,  a 
ment;  fbrthis  hiring  for  two  days  short  of  a  year.  And  though  this  Court  has 
ii  note  Amn^r  been  extremely  indulgent  in  determining  that  services  which  have 
far  a  year.         been,  in  point  of  fact,  less  than  a  year,  shall  be  sufficient  to  confer 

a,  settlement,  as  where  the  pauper  has  been  absent  with  leave,  &c. 

Jet  they  havQ  b.<i^n  aJways  strict,  in.  regard  to  the  contract  of 
iring. 
Under  a  hiring  850.  Rex  v.  Ulverstone,  E.  T.  38  G.  3.  l^T.  ^*564u  —  The 
ftwn  Whuun-  pgtipec  being  legally  settled  in  iZ.,  was  hired  to  one  M.  if.  of  H., 
S2,^swvSr^  to  serve  from  WhUsuntide  1796  to  Whitsuniide  1797.  She  ac- 
365  dvy,  cordlngly  entered  into  his  service  on  the  Saturday  after  Whit' 

though  less  than  Sunday y  being  the  21st  o^  May  1796,  and  continued  to  serve  him 
the  period  of  the  in  //.  till  the  Thursday  before  the  foUowine  Whitsunday^  being  the 
oonttnKtindie  jgt  of  June  1797,  when  her  master  discharged  her,  she  being 
{s'^bI^^J^  pregnant  of  a  bastard  child,  of  which  she  was  delivered  oo 
coafcr  a  settle*  the  first  of  July  following.  —  Barrow  in  support  of  the  order  of 
ment.  Sessions,   contended  that  as  in  Nexostead  v.  Holy  Island  (a)  a 

(a)^fii^pL948.  hiring  from  Whitsuntide  to  Whitsuntide^  though  less  in  the  par- 
ticular year  than  365  days,  was  holden  to  be  a  sufficient  hiring  fov 
a  year  to  enable  the  pauper  to  gain  a  settlement ;  so  where  it 
appearato  have  been  the  intent  of  the  parties  that  the  hiring 
^ould  be  according  to  such  ecclesiastical  division  of  the  year, 
the  partiea  ou^ht  to  be  holden  to  the  same  term  of  service,  in 
order  to  acquire  a  settlement,  though  it  happened  as  in  this  case 
to  be  more  than  365  days.     But  as  the  pauper  was  discharged 
for  a  legal  cause  before  Whitsuntide  happened  again,  she  could 
not  gain  a  settlement  in  U.  —  Lord  Ken  yon  C.  J.    The  case  ia 
too  plain  for  argument.    The  only  question  is,  Whether  a  service 
for  more  than  365  days  is  not  a  service  for  a  year  ^    The  tena 
ecclesiastical  year  is.  altogether  new,  and  was  never  before  applied 
to  thia  subject,  -p-  Order  of  Sessions  quashed. 
A  statute  fiur         351.  Rex  v.  Standon,   H.  T.  49  G.  3.     10  Easij  576. —  Re- 
^f^  ***^*A        *POval  from  O.  to  S.    Order  confirmed,  subject,  &c.     O.  statute- 
dM^aftv  old      ^^^  '*  ^^^^  yearly  on  tlie  day  after  Old  MickaeUnasy  except  when 
MUmdnuuy        ^^^  Michaelmas  dau  falls  upon  a  Saturday^  and  then  on  the  fol- 

mmjti  III old  lowing  Monday.    At  O.  fair,  1806,  held  on  a  Monday ,  which  was 

Mkkedmat  two  days  after  Old  Michadma$*day  in  tliat  year,  the  pauper  was 
Si'^d^''"  hired  to  serve  W.  C,  of  5.  M.yjrom  ike  fair  day  till  the  Old 
^fa?  being  MicJiaclmas-day Jfbllouiingy  and  served  accordingly.  In  support  of 
held  on  the  ^^  order  of  Sessions,  Rex  v.  Netvstead  was  cited.  (6) »~  Lord  £l* 
MandiM:  Held,  XXMBOROUGH  C.  J.  Thcrc  is  a  clcar  distinction  between  this  case 
that  t  hiring  and  that  relied  upon.  There  the  hiring  was  from  a  moveable  feast 
horn  such  Mon-  to  the  same  moveable  feast  in  the  following  year  ;  here  it  is  from 

(b)  AnfCf  pi.  343. 
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two  cbiyt  after  Old  Michaelmas-daif  to  the  Old  Michadmas^av  ^^^  ^xi  old 
foJJowing.    The  argument  that  this  is  a  good  hiring,  because  it  is  Michadma»-daf 
a  hiring  from  fair-day  to  fair-day,  is  unsupported  by  the  facts  following,  is 
found  by  the  Sessions ;  the  hiring  was  neither  from  Old  Michael*  "^  *  yearly 
nuu-day   to   Old  Michaelmas-daij,  nor  from  fair-day  to  fair-day,  JUhi^^J^e- 
The  cases  upon  this  subject  have  gone  far  enough ;  and  it  ia  ,„^|  ^q  y^ 
necessary  to  look  back  to  the  statute,  which  requires  a  hiring  for  gained, 
a  year.    If  we  allow  these  constructive  hirings  to  go  on,  we  shall 
soon  have  it  contended  that  a  servant  acquires  a  settlement  who 
is  hired  by  the  keeper  of  a  boarding-school,  from  the  breaking  up 
at  Christmas  to  the  breaking  up  at  Christmas^  although  less  than 
a  year  sliould  in  fact  be  comprised  in  the  period.  —  The  other 
judges  concurring,  order  of  Sessions  quashed. 

352.   Rex  v.    Tyrieif,    T.  T.    2  G.  4.     ^  B.  S^  A.  624.  —  Two   A  pauper  hav. 
justices,  by  their  order,  removed  E.P,  and  family  from  A.  to  T.  ing  hired him- 
The  Sessions,  upon  appeal,  confirmed  the  order,  subject,  &c.    P.,  "««  ^j^Aou* 
the  pauper,  hired  himself  at  8/.  and  his  washing,  without  any  time  [?^*  ^lltcred^ 
being  specified,  but  which  the  Sessions  found  to  be  a  general  iato  the  service 
hiring  for  a  year.     The  pauper  entered  into  his 'Service  the  day  the  daj  before 
before  New    Year'S'day^   and   quitted,   with  the   consent  of  his  New-^ear^t^ 
master,  two  days  vSlev  Christmas-day ^  the  usual  time  that  servants,  ''aytnnd  quitted 
in  that  part  of  the  county,  go  into  and  leave  their  places.     The  ^Jir^JmL  re^ 
pauper  received  the  whole  ot  his  wages  at  the  time  of  his  quitting,  ceiviug  his  full 
and  stated)  that  when  he  left,  he  considered  himself  no  longer  wages :  that 
under  the  control  of  his  master.     The    Sessions  confirmed  the  being  the  usual 
order,  and  found  this  to  be  a  hiring  and  service  for  a  year.  —  **"®  that  scr- 
Abbott  C.  J..    As  the  Sessions  have  expressly  found  the  fact  p'JJJJ'Jf^' 
of  a  hinng  and  service  for  a  year,  I  think  we  are  bound  by  it.     I  country  go  into 
cannot  say  that  no  reasonable  person  could  come  to  such  a  con-  and  leave  their 
elusion  upon  the  facts  stated,  although  I  certainly  should  not  places.    The 
hwre  come  to  it  myself.     I  should  have  thought,  that,  in   this  P°^'[i?^"S**' 
case,   diere  was  neither  a  dispensation   with   the  service,    nor  ^^^.^^Tw^k 

,. '      «.«,  '.it_  i_j  contract  which 

a  dissolution   of  the   contract,   but   that  the   contract  had     ar-  ^ad  arrived  at 
rived  at  its  termination,   and  that  before  a  year  had  expired,  iu  termination 
But  still,  as  the  question  was  properly  for  the   determination  before  the  ex- 
of  the  Sessions,  who  have  expressly  found  the  fact   otherwise,  pirationofa 
I  think  their    order  must   be  confirmed.  —  Order  of  Sessions  |^j,„,h.^J^^ 

CWjfinned.  eipressly  found 

it  to  be  a  hiring  and  service  for  a  year,  the  Court  considered  themselves  as  bound  by  tliat  finding. 

VII.  Ofrestrospective  Hiring. 

S53.  Coombe  v.  Westwoodhey^  II.  T.  5G.  1.     Strange,  14^3.-^  A  retrosi>eciive 
In  1715,  Michaelmas-day  happened  to  be  of  a  Thursday.    A  man  MHng,  as  when 
was  hired  upon  the  Saturday  following,  to  serve  from  the  said  ^^^f;^J;^ 
Thursday  after  Michaelmas-day  to  Michaelmas  following.     All   j^^^  and  upon 
this  was  stated  for  the  opinion  of  the  Court.     And  the  first  ques-  the  Saturday 
tion  was,  Whetlier  there  was  a  complete  hiring  for  a  year  ?  for  if  foUowingaman 
the  word  OTirf  be  rejected,  then  there  wants  a  week;  but  if  you  ,7'*;*'»'^    ., 
keep  it  in  and  refer  it  to  Michaelmas-day,  then  by  rejecting  the   yj^^^Xr 
words  after  Michaelmas-day  it  will  stand  as  a  hinng  from  one  Michaelmat^y 
Michaelmas  to  another.—  And  Eyre  J.  tliought  it  might  well  be  to  Micfutelmas 
60,-^  Sed  c€Bieri  contrdt,  for  it  would  be  to  make  it  nonsense,  in  following,*;  is 
contracting  to  serve  for  a  time  past ;  whereas,  if  the  word  said  be  not  a  sufficient 
rejected,  the  rest  is  natural  enough.  —  The  other  question  was,  JI^^ioi. 
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A  hiring  for  a 
year  proposed 
by  the  servant 
on  Miehadmat' 
dtuff  but  not 
accepted  by  the 
master  till  three 
days  after,  Ua 

hiring* 


A  retntpeciive 
hiring,  though, 
according  to 
the  coarse  and 
custom  of  the 
country,  will 
not  gain  a 
■ettlement. 


ac.1.1 

Cas.  No.  156. 


A  reirotpectioe 
hiring  t  as  where 
a  boy  went  upon 
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Whetlier  (admitting  the  hiring  be  complete)  there  was  any  service 
for  a  year  in  pursuance  of  it  as  the  statute  requires,  the  contract 
being  made  upon  the  Sahirday?  —  And  Eyre  J.  said  it  niiglit  be 
intended  he  was  those  two  days  upon  trial,  and  so  the  service 
would  be  sufficient.  But  the  rest  held,  that  such  a  service  would 
signify  nothing,  for  it  is  not  in  pursuance  of  any  hiring ;  there 
roust  Brst  be  a  hiring,  and  tiien  a  service,  and  not  vice  versa  a 
service,  and  then  a  hiring. 

S54.  Rex  V.  Westwell,  T.  T.  3  G.  2.  1  Bar.  K.  B.  354.  —  A. 
ivas  hired  to  live  with  B.  from  six  weeics  after  Michaelmas  to  the 
Michaelmas  following ;  and  before  his  time  was  out  he  offered  to 
live  with  B.  for  another  year  from  that  Michaelmas-da y,  if  he 
would  give,  him  4/.  a  year ;  but,  that  proposal  not  being  agreed 
to,  he  went  away  on  Michaelmas-day  ;  and  three  days  after  the 
roaster  agreed  to  give  him  the  money,  and  then  A,  immediately 
ej9tered  upon  the  second  service,  and  lived  with  B.  till  the  Micliael- 
mas  following.  —  The  Sessions,  upon  an  appeal  from  an  order  of 
two  justices,  adjudged  A,  to  have  got  a  good  settlement  by  this 
service.  —  But  the  Court,  on  a  rule  being  granted,  made  it 
absolute  for  quashing  the  order. 

355.  South  Cerney  v.  Coultsbourn^  E.  T.  5  G.  2.  Editor'* 
MSS.  —  Two  justices  removed  N.  R,,  from  S.  C  to  C,  both  in 
the  county  of  G.  —  The  Sessions,  on  appeal,  quashed  the  order, 
and  stated  the  following  case :  In  the  parish  of  N.  £.,  in  the 
county  of  G.,  two  mopps,  or  meetings,  are  held  in  every  year  for 
the  sole  purpose  of  hiring  servants.  The  first  mopp  is  held  on 
the  Wednesday  preceding  Michaelmas-day^  and  the  other  is  held 
on  the  Wednesday  afler  Michaelmas-day.  The  pauper,  N.  J?.* 
was  legally  settled  in  the  parish  of  S.  C.  /  but  after  he  had  gained 
such  settlement,  and  about  six  years  before  the  present  order  of 
removal  was  made,  he  went  into  the  parish  of  N.  L.,  to  the  mopp 
or  meeting  held  as  aforesaidf  on  the  Wednesday  next  after  Mi" 
ckaelmas'day^  which  said  Wednesday  in  that  year  happened  on 
the  5th  day  of  October,  when  and  where  he  was  hired  by  one 
R,  W.f  for  his  mother  J.  W.,  of  C,  to  serve  her  until  the 
Michaelmas-day  then  next  ensuing.  On  the  Michaelmas-day  next 
ensuing,  the  day  on  which  he  was  thus  hired,  he  desired  to 
be  discharged,  and  Mrs.  W.  accordingly  paid  him  his  wages 
as  for  the  whole  year,  and  he  quitted  licr  service. —  Stevens 
obtained  a  rule  to  bhow  cause,  why  the  order  of  Sessions 
should  not  be  quashed ;  for  that  the  hiring  being  for  a  year, 
according  to  the  custom  of  the  country^  it  ought  to  be  taken  under 
the  custom  a  good  hiring  for  a  year.  —  Page  and  Probyn  Js. 
were  clearly  of  opinion,  that  even  if  this  mode  of  hiring  had 
appeared  upon  the  face  of  the  order  to  be  according  to  the  custom 
of  the  place,  yet  it  was  impossible  to  permit  any  such  custom  to 
prevail,  when  contrary  to  the  direct  and  express  words  of  an  act 
of  parliament.  The  statute  3  W.  &  M.  c.  11.  §  6.  requires  a 
hiring  for  a  year  ;  but  in  this  case  there  was  not  a  hiring  for  a 
year ;  and  whatever  inclination  the  Court  might  feel  to  support 
a  gooil  custom )  it  was  impossible  to  do  it,  either  upon  the  facta 
stated  in  this  order,  or  against  the  directions  of  the  statute. 

356.  Rex  v.  Ham,  M.  T.  25  G.  2.  Burr.  S.  C.  304.  —  R.  P., 
of  the  parish  of  /.,  hearing  that  the  pauper  was  a  likely  boy  to 
serve  him  as  his  postilion,  sent  to  the  paupcr*s  father,  to  have  the 
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paiiper  upon  liking.    After  the  pauper  had  served  P.  eight  weeks  liking,  aiul after 
on  hkingy  P.  hired  him  for  a  year,  to  commence  from  the  begin-  eight  weeks  wm 
ning  of  the  said  eight  weeks.     He  served  P.  in  the  parish  of  /.,  •yp»''«d,  lie  was 
inciiiding  the  eight  weeks,  a  year  and  ten  days,  and  no  longer.  —  '"'«dfi>'*y««'» 
The  Court,  idfter  a  second  argument,  and  taking  time  to  con*  Simriie^riii- 
sider  of  this  case,  which  they  held  to  differ  from  all  the  former  ningof  tl^aiid 
cases,  smd.  The  whole  question  was,  Whether  there  was  a  hiring  eight  weeks, 
for  a  year  ?     It  is  agreed,  that  there  must  be  a  hiring  for  a  year,  ■"d  served  only 
and  a  service  for  a  year,  to  gain  a  settlement,  and  that  a  retro-  ?/**'.  "?**«^ 
spect  will  not  do ;    which  latter  is   the   case  here ;   for  the  lad  thedirht  welk*^ 
came  upon  liking  ;  and  at  that  time  there  is  nothing  stated  of  a  is  not  suffi.    ^ 
hiring  until  eight  weeks  after,  during  which  eight  weeks  both  dent  to  gain  a 
parties  were  at  liberty :    and  they  held  this  to  be  no  settle-  aettlemeot. 
ment.  (a) 

SOT.  Rex  V.  Murdeif,  E.  T.   9^  G.S.     1  T.  R.  694.—  fF.  C,   Ahiringthita 
the  pauper,  was  born  m  the  parish  of  R, ;   and  three  days  after  days  after 
MickaHmas  1782,  was  hired  by  </.  P.,  in  the  parish  of  Af.,  to  ^uAadmat^io 
serve  him  in  husbandry  until  the  Michaelmas JoUtnoing  :  he  served  f^?"*  **"•" 
him  the  whole  of  that  time,  and  received  the  whole  of  his  wages :  SejZdZS^ 
J.  P.,  at  the  time  of  hiring  him,  told  him  he  should  not  belong  to  following,  U^ 
the  parish  of  M.  —  The  Sessions    stated  that  they  were  of  r^troipeaive 
opinion   that  all  such  transactions  on   the  part  of  masters  are  Airtf^.anda 


fraudulent  to  prevent  servants  gaining  settlements  by  virtue  of  »^jyM»  under  It 
their  services,  and  adjudged  that  the  pauper  gained  a  settlement  ]^^S"*  * 
in  M.  by  virtue  of  such  hiring  and  service,  and  confirmed  the 
order  of  justices  by  which  the  pauper  and  his  wife  were  removed 
from  R.  to  Af. —  Ashhurst  J.  This  is  a  very  clear  case:  it  is 
stated  as  a  naked  fact,  that  the  pauper  was  liir^d  three  days  after 
Michaelmas.  It  does  not  appear  to  have  been  a  concerted  scheme 
between  the  parties  to  prevent  the  pauper's  gaining  a  settlement; 
tor  non  constat  that  they  ever  saw  each  other  till  tlie  actual  time 
of  hiring,  which  was  three  days  after  Michaelmas.  This,  there- 
fore, cannot  be  taken  to  be  a  hiring  for  a  year.— Buller  J.  There 
must  be,  by  some  means  or  other,  a  hiring  for  a  year,  and  a  service 
for  a  year,  m  order  to  give  the  servant  a  settlement.  The  question 
of  fraud  only  arises  where  in  truth  there  is  such  a  hiring,  but  the 
parties  endeavour  to  colour  it  in  order  to  prevent  the  pauper's 
fining  a  settlement.  In  such  case  the  Court  may  say  it  is 
fraudulent.  For  suppose  the  master  had  hired  the  servant  three  ^*  «'•  Mil- 
cbys  after  Michaelmas  to  serve  till  the  Michaelmas  following,  and   ^j*^^'*^'  - 

(a)  In  the  ca!>c  of  Rex  v.  Iloddcs*  She  staid  in  (he  service  until  the  day 

•^on,  E.  T.   17G.  :1.  the  pauper  four  after    the    Michaelmas-day   following, 

days  after   Jj^ichadmas-dai/y   went    to  when  her  mistress  paid  her  her  whole 

fioddesdoH  to  inquire  aficr  a  place  at  year's  wages,  and  she  then  quitted  the 

Mr.  VieareSf  but  was  told  by  his  sister  service  with  her  own  and  her  master's 

ihat  slie  believed  she  should  not  keep  a  consent,  and  went    back  to  Chcdiuni, 

Qiaid  at  all.      Tlie  pauper  on  this  went  Tlic  question  was*  given  up  on  Uie  au- 

Wk  to  ClieMhunl ;  but  the  carrier  called  thority  of  tlie  above  case  of  Rex  «.  Ham, 

"n  her  the  day  following,  and  told  her  by  IV Jr.    WaUace,  who  said  it  was  im- 

that  ihc  might  come  if  Mr.  Veares  and  possible  after  that  decision  to  maintain 

^  could  agree.     She  then  went  back,  that  a  retrosjyeclive  hiring  was  good  ; 

and   staid    about    three    weeks  or  a  and  the  Court  said  that  he  surely  could 

month  upon  liking,  without  any  term  not.     S.  C.  Cald.  23;  and  upon  simi- 

Wng  talkod  of;  when  her  aunt  came,  lar  facts,  the  same  admission  was  made 

and  Vesres  liired  her  for  a  whole^ear,  by  INIr.  Bcarcrofl  in  the  case  of  Hex  v. 

at  the  wages  of  14/.  to  commence  from  Marlon,  E.  T.  t31  G.  3.  4  T.  R.  257. 

thi  day  ike  Jirsl  came  to   the  service. 
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had  agreed  with  the  servant  that  he  should  give  in  three  days 
after  the  expiration  of  that  time,  that  would  be  construed  to  be  a 
hiring  and  service  for  a  year.  But  the  roaster  may,  if  he  please, 
hire  a  servant  for  a  less  time  than  a  year,  for  the  express  purpose 
of  preventing  his  gaining  a  settlement.  —  Grose  J.  If  the  opi- 
nion of  the  Court  of  Sessions  amount  to  any  thing,  it  goes  the 
length  of  saying,  that  all  hirings  for  less  than  a  year  are  fraud- 
ulent. It  must  be  admitted,  that  a  master  may  hire  a  servant  for 
six  months  only  ;  and  the  same  reason  will  equally  permit  him  to 
hire  a  servant  for  a  year  short  of  three  days. 

VIII.  Conditional  Hiring. 

A  conditioiua  358.  Rex  v.  Lidney,  T.T.6&7G.  2.  Editor'*  MSS.  —Two 
*"i"°«» •»fo^ »  justices  removed  M.  B.,  single  woraan^  from  the  parish  of  5,  to X. 
^^""^Mid  if  the  '^^®  Sessions,  on  appeal,  confirmed  the  order,  and  stated  the  fol- 
imurter  and  ser  •  lowing  case :  The  pauper,  M.  B,^  about  three  years  before  the 
▼ant  liked  one  order  of  removal  was  made,  went  to  <S.  and  there  hired  herself  to 
another,  to  con-  one  W.  W.f  an  inhabitant  of  the  parish,  upon  the  following  terms, 
tlnneibrayear,  ^'j.,  ^he  agreed  to  live  as  a  servant  with  the  said  W.  W*  "for  a 
is,  if  semce  for  .quarter  Qf  ^  year,  and  if  he^and  she  liked  one  another,  that  then  she 
good  U^ffto*  would  continue  his  servant  for  the  remainder  of  the  year.  The 
gabiaaetde-  wages  agreed  for  were  3/.  a  year.  The  pauper  entered  into  the 
ment.  service  under  this  hiring,  continued  with  her  master  one  whole 

S.C.  2Str.950.  y^^^9  ^^^  received  at  the  year's  end  her  3/.  as  the  wages  for  the 
iSen.CaB!  *  year.  —  Yeates  obtained  a  rule  to  show  cause  why  these  orders 
p.  Si  1.  should  not  be  quashed,  and  contended,  on  showing  cause,  on  the 

Burr. Sett Cks.  authority  of  Rex  v.  Soleberry,  that  the  statute  of  3  fT.  &  M.  c.  II. 
P*i-  is  to  be  construed  in  favour  of  settlements,  because  it  restrained 

that  right  which  every  person  possessed  at  common  law  to  claim 

a  settlement  by  virtue  of  inhabitancy,  and  he  cited  to  this  efiect 

{a)Anie,ip\A09,   the  cases  of  South  Sydenham  v.  Lamerton(a)  and  Rex  v.  Aynhoe»(b) 

(6)Pb«/,pL368.    "^he  contract  in  the  principal  case,  though  made  with  caution, 

evidently  includes  a  year,  as  appears  from  the  circumstance  of  the 
wages.  The  service  under  the  first  quarter  may  be  thought  dis- 
tinguishable from  the  rest,  because  for  that  time  the  contract  was 
n])Bolute  and  binding  on  both  parties,  and  that  after  its  expiration 
it  was  in  the  election  of  either  party  to  determine  the  contract ; 
but  as  neither  of  the  parties  determined  it,  and  it,  in  fact,  continued 
for  the  year,  it  must  be  taken  that  each  of  them  assented  to  its 
continuance,  and  then  that  implied  assent  will  have  relation  back 
to  the  time  of  the  first  hiring,  and  form  an  executed  contract  of 
hiring  and  service  for  a  whole  year,  which  is  all  that  is  required 
by  the  statute  to  gain  this  species  of  settlement. —  Stevens^  on 
the  other  side,  contended,  that  this  hiring  and  service  did  not  gain 
a  settlement.  —  But  Lee  C.  J.,  and  Page  and  Probyn  Js.  were 
of  opinion  that  the  pauper  had,  by  this  hiring  and  service,  giuned 
a  good  settlement;  for  although  the  hiring  was  originall}'^  con- 
ditional, yet  the  condition  being  performed  by  the  continuance  of 
the  relation,  the  contract  shall  be  taken  as  if  absolute,  and  as  if  the 
condition  had  never  existed :  it  is  clear,  that  the  master  and  the 
servant  did  like  one  another ;  it  is  clear,  from  the  payment  of  tlic 
year's  wages,  that  if  this  happened  the  contract  was  to  be  for  a 
year;  and  therefore  the  service  under  it  gains  a  settlement. — 
The  rule  for  quashing  the  orders  was  accordingly  made  absoiute. 

2  • 
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959.  Art  ▼•  Nea>  Wmdsar,  H.  T.  8  G.  2.  Burr.  S.  C.  19.—  AnmmsmM 
Tbemmper  was 'faired  to  senre  Colonel  M.,  at  7*.,  and  was  to  go  togoooeinoiitir 
into  ftis  service  a  month  upon  liking,  and  to  have  5/.  a  year  wages ;  upMi  likings  at 
but  was  to  go  away  on  a  month's  wages  or  a  month's  warning,  to  ^  •  J^^*  ^"^ 
be  at  any  time  paid  or  given  on  either  side  by  the  said  master  or  ^^  ^  ^""^ 
serraiit.     She  continu^  in  her  servfce  near  two  years  withoat  mJnS?*w^i 
any  other  hirm^,  and  received  her  wages  quarterly ;  and  at  the  or  a  month's 
time  she  was  hired  her  settlement  was  in  N.  W»  — X*ord  Hard-  wsmhig,  on 
wiCKE.    The  question  upon  the  merits  of  this  case  is,  Whether  •UNrrnkwa 
the  feet,  as  stated,  be  evidence  of  a  hh^ng  for  a  year  ?  for  if  it  be,  S^/TjJaT^ 
we  must  adjudge  upon  the  same  evidence :  I  think  it  is  ;   or  else  Mrm/ftrs* 
YOU  woidd  overturn  most  of  the  settlements  in  England  upon  jmt  under  it 
mmgs  in  gentlemen's  services.    I  believe  the  ordinary  way  of  wDlgiins 
him^  is  at  so  much  a  year,  and  a  month's  wages  or  a  month's  MttloMot. 
warmng  on  either  side.    I  think  it  is  reasonable,  that  the  having 
5/.  a  year  wages  should  be  understood  as  meant  to  fix  for  how 
long  a  time  the  service  was  to  be,  unless  sooner  determined.    And 
I  tio  not  think  the  limitation  of  its  being  to  cease  upon  a  month's 
wages  Of  a  month's  wamins  on  either  side  will  have  any  efiect ; 
for  that  is  the  common  meUiod.    It  is  expressly  stated,  that  she 
continued  in  her  said  service  near  two  years;   and  her  coming 
upon  Hldiig  for  a  month  does  not  alter  the  case  at  all.    As  to  the 
Unntations  of  a  month's  wages  or  a  month's  warning,  the  case  6£ 
Lidney  v.  Stroude  is  a  strong  case ;  for  that  service  might  have  AnUt  pL  S5s. 
been  determined  at  any  time. ---  Page  J.     I  am  of  me  same  m^*cB«l»> 
opinion,    i  think,  the  having  5/.  a  year  wages  shows  that  it  was  '^'^'^1?^^ 
a  hiring  for  a  year :  It  is  defeasible  indeed  ;  but  so  is  an  absolute  '"^'^ 
and  express  hiring  for  a  year,  wherever  there  is  a  power  to  deter- 
nrnie  it  sooner.  -^  Probyn  J.    The  natural  construction  is,  that 
it  is  a  hiring  for  a  year  at  5/.  wages:  and  it  is  tantamount  ta 
saying,  that  she  was  hired  for  a  year,  at  5/.  a  year  wages.     The 
rest  is  matter  which  is  to  go  in  defeasance  of  the  contract.    Btit 
notwithstanding  those  eventual  limitations,  the  service  actually 
aubsisted  for  near  two  years.    They  might  have  avoided  the  con- 
tract ;  but  they  have  not.  — ^  Lee  J.  was  of  the  same  opinion,  that 
upon  the  face  of  this  special  order,  it  appeared  that  she  was  legally 
fettled  at  T. ;  for  it  is  stated,  that  she  was  hired  to  Colonel  Si.  at 
T.    Now  a  general  hirine  is  a  hiring  for  a  year.    Then  it  is  stated, 
that  she  was  to  have  St.  a  year  wages.    The  contract  depends 
upon  the  first  hiring.     The  parties  had  it  indeed  in  their  power  to 
avoid  the  contract ;  but  they  have  not  done  so.     The  reason  of 
making  a  hiring  for  a  year  requisite,  is  the  credit  of  the  person 
thought  worthy  to  serve  for  a  year ;  and  here  it  is  as  strong ;  for» 
after  trial,  the  master  let  the  service  go  on  for  near  two  years. 
Therefore  the  words  and  intention  of  the  act  are  complied  with  in 
this  case. 

800.  Rex  V.  AthertoHy  H.  T.  16  G.  2.  Burr.  S.  C.  —  R.  i/.,  Abhioglbrs 
being  unmarried,  and  not  having  any  child  or  children,  and  being  ywrt  at  41.  a 
leraTly  settled  in  A.,  was,  in  the  year  1729,  hired  by  T.  B.,  an  ^*|2i£?^*^ 
limabitaot  of,  and  legally  settled  in  JB.,  for  one  year,  at  4/.  wages,  2b«rty  <m  chntr 
payable  quarterly.     And  it  was  agreed  between  the  said  B.  and  ^aeto detv- 
fi^  at  the  time  of  the  said  hiring,  '*  that  either  the  said  master  or  mine  the  co 
"  servant  should  be  loose  from  or  at  liberty  to  determine  the  said  tnct  «t  tbe 


**  contract  or  hiring  at  the  end  of  any  quarter  of  the  said  year;  of  ""y  quarter, 
'*  either  of  them  giving  a  month's  notice  to  the  other."    But  it  ^J^  i/no 

T  4f  •  *    ' 
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such  notice  be  appeared  that  no  notice  of  dissolving  or  determining  the  said 

given,  a  good  hiring  or  service  was  ever  given  by  either  the  master  or  the  ser- 

condUmnal  Mr-  vant ;  and  that  H.  continued  in  hjs  master's  service  in  B,  the 

if^fora  year,  ^vhole  year.     It  also  appeared  that  H.,  at  the  time  of  the  hiring, 

declared,  .that  the  reason  of  the  hiring  being  made  determinable 
at  the  end  of  any  quarter  upon  such  notice  was,  '*  that  he  would 
**  not  be  hired  so  as  to  lose  his  former  settlement." — The  Court, 

(a)^fi/«,p].358.  on  the  authority  of  the  cases  oi  Lidney  v.  Stroude  (a),  and  Rej:  v. 

(b)jinte,^hS59  New  Windsor  (b),  held  it  to  be  a  good  settlement  at  B. 

An  agreement  361.  Bex  v.  St.  Ebb's,  H.  2\  22  G.  2.  Burr.  S.  C.  289.  --  C.  G. 

thut  a  serrant  went  to  H.,  Otherwise  St.  C,  to  be  hired  to  T.  W.,  who  lived  in 

shall  come  for  a  and  was  an  inhabitant  of  the  said  parish  of  H. ;  and  being  asked, 

quarterofayear  What  he  would  give?  he  said,  he  would  not  give  him  more  than 

at  Uie  rate  of  Yie  gave  to  his  former  boy,  which  was  205.  a  year.     He  was  then 

and  if  h^a'nd  ^»red  in  this  manner :  he  was  to  come  for  a  quarter  of  a  year,  and 

his  master  liked  to  have  afler  the  rate  of  20^.  a  year ;  and  if  he  and  his  master 

each  odier,  to  liked  each  other,  was  to  continue  on.     He  continued  a  year  and  a 

continue,  is,  if  |ialf  over  and  above  the  said  quarter,  without  any  further  or  other 

the senricecoir-  hiring,  and  received  his  wages  as  he  had  occasion  for  the  same.  — 

con^donal  Mr..Nares  moved  to  quash  these  orders  ;  for  a  conditional  hiring 

hiring.  ^  a  hiring  for  a  year,  provided  the  condition  be  performed.     Rex 

(c)^ni«,pl.S58.  y»  Lidnei/ (c),  and  Rex  \.  New  Windsor  [d]^  accordingly,  (e)     So 

d)^fUe,pl.359.  that,  upon  the  whole,  the  settlement  is  in  //.,  and  not  in  St.  E. — 

A  rule  to  show,  cause  was  granted,  and  made  absolute,  no  cause 
being  shown,  (g) 

J^^ST"^        362.  Rex  v.  Byher,   T.  T.  4.G.4.  2  J?.  &  C.  114 Upon  an 

hfred*^^a'year  *^PP^^^  against  an  order  of  two  justices  for  the  county  of  Z).,  for 
as  a  driver  in  a  the  removal  of  W.  G,  and  M.  his  wife,  from  the  township  of 
colliery,  at  the  H-,  in  the  said  county  of  Z).,  to  the  township  of  B.,  in  the  county 
wages  of  i«.iod.  o£  N.f  the  Court  of  Quarter  Sessions  at  D.  confirmed  the  order, 
for  a  good  day's  subject  to  the  opinion  of  this  Court,  upon  the  following  case.  Bv 
a^ln^V*  an  indenture,  bearing  date  the  23d  day  of  October  1809,  and  pur- 
hours,  and  2d.  porting  to  be  made  between  J.  P.  of  B.,  in  N.,  of  the  one  part, 
a  day  more  and  the  several  persons  whose  names  or  marks  were  thereunto 
when  that  time  subscribed,  of  the  other  part,  the  said  J.  P.  did  hire  and  retain 
WM  exceeded;  the  several  Other  parties  tnereto,  and  they  did  hire  and  bind  them- 
Jbrfeit**lor6rf  selves  as  workmen  or  servants,  to  be  employed  in  a  certain  col- 
for  every  act  of  ^*^''y  ^^^  the  term  of  a  whole  year,  from  the  21st  day  of  January 
disobedience,  1810,  and  to  serve  J.  P.  in  tne  colliery  for  certain  hire  or  wages 
and  2«.  6d.  jKr  in  the  indenture  mentioned ;  and  J.  P.  did  covenant  to  pay  to 
day  for  lying  every  driver,  for  every  good  and  sufficient  day's  work,  not  exceed- 
ductcd  out^  ^"^  ^^  hours,  in  single-shaft  pits,  (and  2d.  j)er  day  wlien  that  time 
his  wages).  ^^  exceeded,)  l^.  iOd,  And  the  several  persons  hired  and  re- 
There  was  a  tained  by  the  indenture  did  covenant  with  J.  P.  that  each  of  them 
jfroviso,  that  would,  in  their  several  stations,  diligently  perform  and  obey  his 
nothing  in  the  orders  and  directions  as  to  the  manner  of  working  the  colliery^ 
shou?d  be  con-  ^**^  vvork  the  colliery  fairly  and  regularly,  and  as  therein  further 
strued  to  oust  expressed ;  or  in  default  thereof,  should  forfeit  and  lose  (to  be 
the  jurisdiction  retained  out  of  their  wages)  the  sum  of  10^.  6d.  for  every  act  of 
of  the  justices,  disobedience  ;  and  also  the  sum  of  2s.  6d.  per  day  for  lying  idle 
^•ther^'*^*te*  ^po"  each  hewcf,  deputy-cranenian,  on-setter,  sinker,  driver,  or 
servant  from  ^ff-handnian,  to  be  deducted  as  aforesaid  ;  and  for  every  working- 
applying  to  '^*^y  which  tliey  or  any  of  them  so  hired  and  bound  as  aforesaid 

(ffj  Sec  also  Hex  v.    Atliertoii,  nnU',  (/(}  Vide  Burr.  S.  C.  No.  102.    Rex 

l>\.  MSi).       ......  V,  Ham,  rt7»/^,  pl.SSo'.     . 
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should  absent  themselves  from  their  employment,  or'should  neg-'  tbem  in  caw  of 
lect  or  refuse  to  fulfil  and  execute  the  whole  of  the  business  of  an  dlq>utes ;  aod 
usual  days  work,  unless  prevented  by  sickness  or  some  other  f  covenant th«i 
unavoidable  cause,  the  defaulters  should  forfeit  and  lose  (to  be  J^^^^ct  about 
retained  as  aforesaid)  the  sum  of  2s.  6d,  for  every  such  default,   chrisimat 
refusal,  or  neglect ;  all  which  said  forfeitures  and  penalties  should  should  wish  to 
be  deducted  and  retained  out  of  the  wages  or  earnings  of  each  repair  any 
offender  at  the  first  pay  day  next  after  the  offence  should  be  com-  ^pne>  &c-» 
raitted.     And  in  the  said  mdenture  was  contained  a  proviso,  that  ^^  ^i^^lie 
the  indenture  should  not,  nor  should  any  covenant  or  clause  therein  might  stop  the 
contained,  be  construed  to  extend  to  oust  or  exclude  any  justices  workings  for 
of  the  peace  from  any  jurisdiction  or  cognizance  which  the  statute  any  period  not 
law  of  this  kingdom  hath  given  to  such  justices  over  masters  and  2*'**^^^!*'*** 
servants ;  but,  on  the  contrary,  that  each  of  the  said  several  parties  jJSn^^J^T'^ 
thereto  should  be  at  full  liberty,  notwithstanding  any  thing  therein  wages  to  tfie 
contained,  upon  any  breach  of  any  of  the  before-mentioned  co-  pauper,  unleiB 
venants,  to  call  for  and  require  the  aid  and  assistance  of  any  employed  in 
justice  or  justices,  to  compel  the  performance,  or  punish  any  ^^jr^L. 
breach  of  such  covenants,  as  far  as  by  law  they  could  or  might  if  J|^a  condi- 
the  said  indenture  had  not  l^een  made.     And  it  was  further  co-  tional,  and  not 
venanted  and  agreed,  that  in  case  the  said  </.  P,  should  think  it  on  exceptive 
necessary,  at  or  about  Christmas  1822,  to  repair,  alter,  or  amend  contract,  and 
any  engines  or  machines  of  or  belonging  to  the  said  colliery,  or  to  **>f*^  pauper 
remove  or  prevent  any  obstructions  or  hindrance  which  might  Slmt bv sernrnr 
have  happened  to  the  same,  or  to  do  any  other  thing  which  he  under  it  for  the 
the  said  ./•  P.,  his  executors,  &c.  should  think  needful  to  be  done  whole  year, 
in  the  said  colliery,  or  the  working  of  the  same  ;  that  then  it  should 
be  lawful  for  him  to  stop  the  workings  at  all  or  any  of  the  pits  of 
the  colliery  for  any  length  of  time  not  exceeding  in  the  whole  the 
space  of  seven  days,  without  paying  or  allowmg  any  wages  or 
sums  of  money  to  any  of  the  several  parties  who  should  thereby 
be  prevented  from  doing  their  daily  work,  save  and  except  such 
of  them  as  should  be  employed  by  him  in  any  other  work  in  and 
about  the  colliery,  or  otherwise,  who  should  be  paid  or  allowed 
reasonable  wages  for  such  his  or  their  other  work.     This  inden- 
ture was  executed  by  J.  P.  and  by  JV,  G.  the  pauper,  together 
ivith  a  great  number  of  other  workmen,  upon  the  day  it  bears 
«late.    ,fV.  G.  was  retained  and  hired  by  the  said  indenture  as  a 
^Iriver.     He  was  at  that  time  under  age,  unmarried,  and  without 
any  child.     At  the  time  when  the  indenture  was  executed  JV.  G. 
"Was  in  the  service  of  J.  P.,  at  the  colliery,  and  he  continued  in 
liis  service  as  a  driver  for  a  whole  year,  from  the  21st  o^  January 
1810  till  the  21st  of  January  1811,  and  resided  during  all  that 
3'ear  in  the  township  of  B.     There  was  no  evidence,  either  that 
the  pauper,  }V,  G.,  had  or  had  not  incurred  any  penalty  or  for- 
feiture during  his  year's  service  under  the  indenture,  or  that  any 
deduction  had  or  had  not  been  made  from  his  wages.  — Bayley  J. 
The  question  in  this  case  was,  whether  the  hiring  were  conditional 
or  exceptive.     Many  cases  of  this  description  are  to  be  found  in 
the  books,  between  which  the  distinction  is  rather  subtle,  and  at 
first  sight  not  easily  discovered.     Adverting  to  them  all,  the  pro- 
per distinction  appears  to  be  this ;  if  the  bargain  be  originally 
made  for  an  entire  year,  and  terms  are  introduced  applicable  to  a 
continuance  of  the  relation  of  master  and  servant  during  the  whole 
yearj  but  there  is  also  a  provision;  that  in  a  given  event  it  shall 
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be  competent  to  the  parties  to  put  an  end  to,  or  suspend  the  ser* 
vice  lor  a  part  of  the  year,  still  a  settlement  is  gained  if  the  service 
is  actually  performed  for  a  whole  year,  and  neither  party  avails 
hiaaself  of  the  condition.  A  conditional  hiring  is,  for  this  pur- 
pose, the  same  as  an  absolute  hiring,  unless  the  condition  is  acted 
upon.  An  exceptive  hiring  is  one  by  which  the  relation  of  master 
and  servant  will  not  subsist  for  the  whole  year,  unless  some  fur- 
ther arrangement  is  entered  into ;  and  if  by  the  bargain  days  or 
hours  are  excluded  from  the  service,  that  is  an  exceptive  hiring. 
It  has  been  contended  that  here  both  days  and  hours  are  excluded, 
but  we  are  of  a  different  opinion.  The  pauper  was  hired  by 
indenture,  and  it  was  agreed  that  the  master  should  pay  for  every 
good  day's  work,  not  exceeding  14  hours,  (and  2d.  per  day 
when  thnt  time  was  exceeded,)  l^.  lOd.  It  was  said  that  the 
pauper  was  entitled  to  absent  himself  at  the  expiration  of  14  hours, 
and  that  the  master  could  not  compel  him  to  work  any  longer^ 
We  are  of  opinion,  that  the  time  was  only  mentioned  as  the  mea- 
•  sure  of  the  wases ;  that  the  contract  does  not  impose  any  limit 
upon  what  might  reasonably  be  required  by  the  master ;  and  that 
the  relation  of  master  and  servant  continued  during  the  whole 
24  hours.  Upon  the  forfeitures,  also,  we  think  that  the  pauper 
night  not,  upon  payment  of  tliem,  be  absent  if  he  thought  nt,  but 
that  they  were  mserted  to  enforce  regular  attendance ;  and  this 
view  of  It  is  confirmed  by  the  clause  stipulating  that  nothing  in 
the  contract  shall  be  construed  to  abridge  the  power  of  the  ma- 

Ktrates.  Another  clause  has  been  insisted  upon  for  the  appel- 
ts ;  that  relating  to  the  repair  of  the  engine.  If  that  was  an 
exception,  this  was  a  contract  for  a  year,  minus  seven  days.  But 
we  think  it  a  contract  for  a  year,  with  power  to  the  master  to  stop 
the  woik  if  he  thought  fU«  Had  he  done  so,  the  question  would 
have  been  dUferent ;  but  that  is  not  found.  This,  therefore,  was 
a  bargain  for  a  year,  witli  liberty  to  suspend  the  service,  which 
constitutes  a  conditional  and  not  an  exceptive  hiring.  This  dis- 
tinction between  conditions  and  exceptions  is  consistent  with  all 
the  decisions.  In  the  cases  where  a  servant  having  liberty  to  be 
absent,  has  been  held  not  entitled  to  a  settlement,  it  will  be  found, 
Either  that  the  servant  availed  himself  of  the  liberty,  or  that  the 
time  was  necessarily  excepted  out  of  the  original  contract.  This 
*  being  a  conditional  hiring,  and  the  condition  not  having  been 
acted  upon,  the  pauper  gained  a  settlement  in  B.  And  the  order 
of  Sessions  was  tlierefore  right.  —  Order  confirmed. 

IX.  Of  several  Hirings. 

A  service  for  a  S6S.  Rex  v.  OveHon,  H.  T.  10  fV.^  Burr.  S.  C.  549. —  The 
year,  Uioug^  pauper,  B.  B.  was  settled  in  O. ;  and  on  the  25th  day  of  March 
"??^*.^*J]"UJ    contracted  with  one  J.  0.,  of  the  parish  of  S.,  for  the  wages  of  1/. 

if^^"tto  ^®  ^^'^^  ^^^  ^^^^  ^®  ^^  2^^^  ^^y  ^^  ^"^^*  ^^^'7>  "°^*^  Michael^ 
fairings  be  for  a  ^^*  then  next  following ;  and  which  time  she  served  accordingly, 
year.  At  Mickaelmosj  J.  O.  contracted  witli  her  from  the  said  Mifikael' 

S.C.Fort.si6.  mas  for  one  year  ensuing,  for  the  wages  of  IL  lOs.;  and  she 
Sett.  &  Ran.  remained  witli  him  until  some  time  in  the  month  of  April  1698  ;  in 
12  Mfl4  s^m! ^  which  month,  by  mutual  consent,  she  left  her  service ;  and  he  paid 
but  in  ail  of  "  ^^  ^^  proportion  of  her  wages  that  were  then  due,  —  Thb  Sjks- 
them  very  inac*  Sioiis  conceived  that  the  pauper,  by  pontinuiog  more  than  one 
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whole  year  under  tiiis  hiring,  gained  a  settlement  in  the  parish  of  cuntelyfe. 
wS.— •  And  THE  Court  of  King's  Bench  were  of  the  same  opinion;  poried. 
for  the  service  under  the  hiring  for  half  a  year,  and  the  half  m  ^^  ^**"'-  ^^ 
year's  service  under  the  hiring  for  the  year,  answers  the  end  of  the  ^^' 
statute  8  &  9  fVS,  c.  Sa  and  is  a  good  service  for  the  year  (a). 

864.  DuKiford  v.  Ridgtoick,  M.  T.  9  Ann,  Salk.  5S5.— The  Hm hiring ibr 
pauper  was  hired  as  a  servant  to  live  at  R.  for  half  a  yeavy  and  « jfear  mint  be 
after  that  was  hired  i^ain  to  live  there  for  another  nalfyear^  with  |^!?°^5°^ 
the  same  (lerson,  and  thereupon  served  a  year  in  one  continued  |i*|^f'^|[^^^^ 
entire  service,  but  by  several  hirings. —  Per  Curiam  :  It  ought  to  iMngg  Ibr  ht^ 
be  one  entire  contract,  and  one  entire  service ;  the  one  is  required  a^earrndb^H 
by  the  statute  as  well  as  the  other.   Ifa  service  under  several  con*  not  niiBcleat. 
tracts  shall  gain  a  settlement,  one  who  serves  by  the  month,  by  See  Bex  v. 
the  week,  or  by  the,  day,  may,  if  he  continue  a  year,  gain  a  settle**  I^wilicr,  oai^ 
ment ;  one  may  hire  by  the  day  for  charity  ;  but  there  is  danger  P^*^^* 
of  being  chargeable  in  hiring  such  a  person  by  the  year :  for  such 
a  term  as  a  year  it  is  not  supposod  a  master  would  hire  one,  unless 
able  of  body,  and  so  a  person  not  likely  to  become  chargeable.  •— 
Also  the  Chief  Justice  observed,  that  by  the  statute  of£/u.  the 
retainer  of  servants  was  for  a  year;  that  14  Car.  2.  requires 40 
days'  stay,  but  that  this  was  inconvenient ;  for  by  gaining  a  settle- 
ment in  40  dajrs  servants  grew  insolent ;  and  that  the  latter  acts, 
VIZ.  5  &  4  fK.  S.  c.  11.  and  8  &  9  ^.  3.  c.SO.  do  but  turn  the  40 
days'  service  into  a  year's  service,  and  the  hiring  to  be  a  retainer 
for  a  year,  according  to  the  statute  of  Eliz. 

365.  fViehford  v.  Bretfordy  Lent  Assizes^  Salisbury,   11  Ann*  fx^^gg^i^ 
Fort.  Sll.*-A   person,  five   days  afler  Michaelmas   1709,  was  under  a  birii^ 
hired  to  B.  from  tlie  said  five   days  af^er  Michaelmas  1709  to  from  five  dmys 
Michaelmas  1710.   On  MichaelmaS'day  1710  he  departed  from  his  after  Mchad" 
master's  service,  and  was  paid  his  wages  to  that  time.  On  the  next  ^Y^^ 
day  after  his  departure  (b)  he  returned,  and  covenanted  with  his  ^^l^^^^oiA 
said  roaster  to  serve  him  there  for  another  year  ;  but  a  month  or  «  deper^'re  od 
five  weeks  before  the  end  of  the  last  year,  he  departed  from  the  Michaelmas' 
service,  and  the  master  deducted  out  of  the  last  year's  wages  <<ay,  cannot  be 
8*.  for  |hc  month  or  five  weeks  that  was  wanting  of  the  year.  «>"Pled  with  a 
—  Powis,  Judge  of  Assize,  held  this  to  be  no  settlement,  be-  ^"^^ring  for* 
cause  here  was  no  hiring  for  an  entire  year,  nor  service  for  a  ay«ir,madeby 
year  pursuant  to  the  hiring.  tlie  same  master 

the  day  after  the  servant's  departure. 

Si56.  Brightxvell  v.  JVesthalley,  E.  T.  1  G.  1.  Editor'*  MSS. —  Asenriceona 
The  pauper,  J.  S.,  was  hired   to  serve  from  three  weeks  after  *»»nngfrom 
Michaelmas  to  the  Michaelmas  then  next  ensuing,  which  time  he  \i^^ichad' 
regularly  served.     On  the  ensuing  Michaelmas  he  was  hired  again  motto  Michad- 
hy  the  same  master  into  the  same  place,  to  serve  him  for  a  year  ;   fnas,  may  be 
hut  under  this  second  hiring  he  only  served  for  1 1  months.  — The  joined  to  a  ler. 
Court  :  By  the  statute  of  the  S  fT.  &  M.  c.  1 1.  a  hiring  for  a  year,  ^***  ^  **  ^, 
tnd  a  service  of  only  40  days  under  it,  was  sufficient  for  the  ^^^^^^^ 
purpose  of  gaining  a  settlement;  but  by  the  8&9/^.  S.  c.30.  the  ayear/^ 
•OPVfce  must   be  during  the  space  of  one  whole  year.     Now  it  s.C.Foley,l43. 
•ppears  from  the  facts  of  the  present  case,  that  the  words  of  this   iSe8s.Ca8.92. 
^statute  are  satisfied,  for  there  was  a  hiring  for  a  year,  and  a  ]oMod.i9S. 

(a)  Same  point  precisely  determined  Burrows  says,  may  possibly  be  the  same 

in  the  case  of  Rex  v.  Soutli  Moulton,  case  as  Rex  v.  Overton.   SecBurr.S.C. 

1^  Ray.'  426 ;  a  case  the  records  of  550. 

which  cannot  be  found,  but  which,  (6)  See  Rex  ti.  EUiffidd,  ^}ost,pLS75. 
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Andrews,  63.  Service  for  a  whole  year ;  and  although  that  service  was  not  under 
See5T.R.ioo.  the  hiring  for  a  year,  yet  as  the  service  was  never  discontinued, 
{a)Atue,^l363.   we  thinlc  upon  the  authority  of  Overton  v.  Steventon  (a),  and  upon 

considering  the  intent  of  the   legislature  in  the  framing  of  the 
former  statutes  upon  this  subject,  that  the  latter  statute  is  an- 
swered, and  that  the  pauper  gamed  a  settlement  by  this  hiring  and 
service. 
Dittinctmnd  367.  Rex  v.   Houghton^   //.  T.  4G.  1.   S/r.  83.  —  J.  £.,  about 

aepante  hiiings  five  years  before  the  removal,  was  hired  with  R.  T.,  of  i/.,  from 
for  11  months  Ash'Wednesday  until  Christmas^  and  served  him  that  time.  He 
eMhavonot be  then  went  away  from  him,  and  staid  with  his  father  in  R.  for 
tB  temkhT"  *^"^  ^  week.  He  then  returned  to  R.  T.,  and  was  again  hired 
foriTyeilr/™^  with  him  for  11  months,  and  served  him  the  said  11  months.  He 
S:C.Fb]ey,iS7.  ^^^  departed  from  T.,  and  took  his  clothes  with  him,  and  was 
10  Modi  392.  '  absent  one  week.  He  then  returned  to  7*.,  and  was  hired  with 
Cald.lSd.  him  for  II  months,  and  accordingly  served  him,  and  then  left  that 

service,  and  went  to  his  father  in  i2.,  and  staid  about  one  week. 
E,  then  served  one  J.  S.,  of  the  parish  of  i/.,  for  about  three 
weeks.  He  then  returned  to  R,,  where  he  staid  for  above  a 
week,  and  then  returned  to  «/.  S.  to  jF/.,  and  hired  himself  for  11 
months;  and  did  accordingly  serve  within  a  fortnight  or  three 
weeks  of  the  last  1 1  months,  when,  by  agreement  with  S,y  to  avoid 
a  settlement  in  //.,  he  left  him,  took  his  clothes,  and  went  into  the 
parish  of  G.,  and  there  continued  about  a  week.  E,  then  returned 
to  </.  S,,  and  continued  with  him  so  long  as  to  make  up  his  service 
of  the  last  1 1  months.  Three  weeks  before  ChrUtmaSy  E.  hired 
himself  again  to  S.  for  anotlier  1 1  months,  and  served  him  from 
that  time  till  within  three  weeks  of  Michaelmas  following,  and  then 
came  away,  and  married.  —  The  Chief  Justice  :  This  is  plainly 
a  design  to  save  this  parish,  and  I  suppose  all  the  parishioners 
have  agreed  never  to  hire  any  servant  for  a  year.  The  ground  of 
the  statute  relating  to  servants  was,  that  a  person  who  had 
strength  of  body  enough  to  hire  himself  out  for  a  year,  would, 
when  that  year  expired,  be  able  to  support  himself;  and  the  same 
reason  holds  in  the  case  of  apprentices.  I  am  afraid  wc  cannot 
interpose  in  this  case;  but  it  is  proper  the  legislature  should. — 
Pratt  J.  We  must  take  the  law  as  it  stands,  and  follow  former 
resolutions;  for  the  Sessions  have  ever  since  for  the  most  part 
acted  pursuant  to  those  resolutions ;  and  if  Tve  should  do  other- 
wise, it  will  introduce  the  utmost  uncertainty  and  confusion;  and 
little  respect  will  be  paid  to  our  judgments,  if  we  overthrow  that 
one  day  which  wc  resolved  the  day  before.  The  statute  expressly 
requires  a  hiring  and  service  for  a  year ;  and  it  is  admitted  that  if 
Rex  v.^^  vmg-  thei-e  ^ag  but  one  hiring  and  service  for  11  months,  that  would 
pl.4l4.  '  g'v^  "o  settlement ;  and  why  any  subsequent  hirings  of  the  same 

nature  should  gain  him  one  1  cannot  imagine.  The  reason  of  hinng 
servants  at  first  for  1 1  months  only  is,  because  the  servant  may 
prove  idle  and  good  for  nothing,  and  the  master,  as  a  prudent  man 
ought  to  do,  avoids  bringing  a  charge  upon  the  parish  till  he  has 
had  experience  of  the  ddigence  and  fidelity  of  his  servant ;  and 
when  he  has  had  11  months*  experience  of  his  diligence  and 
fidelity,  then,  if  he  hires  him  a  second  time,  that  is  grounded  upon 
his  good  service  during  the  former  hiring ;  but  still  the  second  hiring 
must  be  as  full  as  if  the  first  hiring  were  out  of  the  case.  And  if  the 
first  hiring  were  out  of  the  case,  then  the  second  would  stand  in  the 
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same  peritj  of  reason  with  that  I  mentioned  before,  a  single 
hiring  and  service  for  1 1  months,  which  it  is  agreed  will  give  no  set- 
tlement. If  there  was  any  fraud,  the  justices  should  have  examined 
into  it.  We  cannot  judge  of  the  fact,  but  the  law  upon  the  fact,  (a)   f^)  i  Yen.  sia 
Demand  and  refusal  is  evidence  of  a  conversion  to  a  jury,  but  not  /^x  ^  j^j/ 
to  the  Court.  (6)    If  the  case  of  the  parishes  of  Overton  and  Abr.  523. 
Sltoenton  (c)  was  open  again,  I  should  not  readily  go  into  that   loCo.  56. 
opinion. — The  Court  took  time  to  consider  of  it,  and  at  the  end   Hob.187. 
of  the  term  tlicy  held,  that,  as  the  law  now  stands,  the  several    lY^'^^^* 
hiring*  and  services  that  were  stated  could  give  no  settlement.   Huttiio^' 
They  said,  it  would  be  dangerous  to  depart  from  the  words  of  the  s«lk.'53i. 
statute,  and  if  they  once  did,  they  should  never  know  where  to  (c)jnte,iA36S. 
stop.  (^) 

.  868.  ncxv.  Aynhoe,  Af.  T.  1  G.2.  MSS.  —  A  parishioner  of  Aterricwunder 
A,  was  hired  into  the  parish  of  B,  from  Christmas  to  Michaelmas,  a  hiring  from 
and  tenred  accordingly,  and  at  the  said  Michaelmas  was  hired  Chrittmat  to 
again  bv  the  said  master  for  a  year,  but  served  only  till  Midsum-  Michaelmat 
mer  following :  the  question  was.  Whether  these  services  gained  a  "^^  be  joined 
settlement  at  B.f  —  Prime  argued,  that  the  service  must  be  one  ^^^  Mickad- 
entire  service  in  pursuance  of  the  hiring,  by  the  statute  of  JV,  S.,  mat  to  Chriu- 
by  which  it  is  directed,  that  no  such  person  so  hired  for  a  year  max,  under  a 
shall  be  adjudged  to  have  a  settlement,  unless  he  abide  in  the  fucceisive  hir- 
same  service  during  one  whole  year ;  whereas  this  man  has  con-  '"^     *  ^^'"' 
tinued  but  three  quarters  of  a  year  in  the  same  service,  after  the   ^•^'  ^f^' 
hinng  for  a  year :  the  statute  requires  one  entire  contract,  and  one   s. C.Foley, 144. 
entire  sertice,  as  was  determined  in  the  case  of  Dunsford  v.  Ridg-  Cald.i80.noti8. 
tDict.{e) — Lex,  on  the  other  part,  insisted,  that  the  statutes  do   (e)AHte,^\,364, 
not  reqm're  that  the  service  snould  be  in  pursuance  of  one  entire 
contract  or  hiring ;  and  that,  therefore,  as  there  was  in  this  case  a 
hiring  and  continuance  in  the  same  service  for  a  whole  year,  the 
words  of  the  statute  were  fully  satisfied.     He  mentioned  the  case 
of  South  Sydenham  v.  Lamerton  (g) ;  in  determining  which,  he  ob-  {e)AnUtiB\,\9S. 
served,  that  Eyre  J.  took  notice,  that  a  hiring  for  a  year,  and  a 
service  for  a  year,  though  the  service  was  on  different  contracts, 
woald  gam  a  settlement;  and  that  Parker C,3»  said,  that  it  was 
so,  becanse  the  parish  had  the  benefit  of  his  labour  so  long ;  and 
for  this  further  reason  also,  that  by  serving  so  long  he  had  done 
what  amounted  to  a  notice  in  writing.  —  Lee  mentioned  also  the 
case  of  Ivinghoe  v.  Eolebury,  (h) —  But  Lord  Raymond  C.  J.  said,.  (A)Pof/,pl.4l4. 
That  seemed  a  very  extraordinary. case,  and  must  be  understood^ 
that  the  farmer  lent  his  servant  to  the  assignee,  and  that  the  con- 
tract still  continued  betwixt  the  farmer  and  the  servant,  so  that 
the  servant  might  have  demanded  all  his  wages  of  the  farmer,  not* 
withstanding  the  assignee  had  engaged  to  pay  half;  and  it  was 
agreed,  that  this  was  the  reason  on  which  the  Court  determined 
that  case.     I  do  not  see,  continued  the  Chief  Justice,  why  the 
statutes  are  to  be  construed  in  favour  of  settlements,  when  such 
construction  may  do  a  prejudice  to  other  people,  and  no  service 
to  the  pauper,  who  certainly  is  no  vagrant,  but  has  a  settlement 
•onewhere.     By  the  statute,  there  should  be  a  hiring  for  a  year 
before  the  service ;  but  to  support  the  present  order,  the  service 
may  be   antecedent  to  the  hiring.     The  case  of  Brightwell  r. 
WuthaUey(i)  is  certainly  in  point.     That  case  was  thus:  J.  S.  (i)^»/e,pl.366. 
w«  hired  to  serve  from  three  weeks  after  Michaelmas  1712  to  the 

(</)  But  9CC  Rex  r.  Ivinghoe,  ;)05/,  pi.  414. 
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Michaehnas  1713>  which  time  he  served,  and  jast  before  the  ex* 
phration  of  it,  was  hired  by  the  same  master  to  serve  in  the  same 
pkice  for  a  year  then  next  ensuing,  and  served  accordingly  11 
months ;  and  it  was  held  by  the  Court  in  that  case,  that,  by  the 
S  &  4  W*&  M.,  a  hiring  for  a  year,  and  a  service  for  40  days  i& 
sufficient ;  and  although  by  8  &  9  fV,  3.  the  service  most  be  for  a 
year,  yet,  there  being  a  hiring  for  a  year,  and  a  service  for  a  year, 
the  statute  was  complied  with.  1  am  not  well  satisfied  with  this 
case,  yet  I  do  not  see  how  we  can  get  over  it«  —  Page  J.  I  think 
that  the  time  for  gaining  a  settlement  ought  to  be  accounted  and 
to  commence  from  the  time  of  hiring  for  a  year ;  otherwise,  if  I 
hire  a  man  by  the  week  to  work  in  my  garden,  and  he  lives 
witb  me  1 1  months  upon  these  terms,  and  then  1  hire  him  for  a 
year,  and  he  lives  with  me  another  month,  he  gains  a  settlement* 
—  Reynolds  J.  The  case  of  Brighttvell  is  exactly  in  point.  The 
words  of  the  statute  are  complied  with  ;  and  though,  perhaps^  it  is 
not  exactly  according  to  the  meaning  of  the  legislature,  yet  there 
is  no  material  difference  in  the  reason  of  the  thing;  for  the  to- 
tention  of  the  8  &  9  fF.  S.  was  only  to  realize  the  contract,  that  it 
might  not  be  in  the  power  of  any  one  to  overload  a  parish  with  in- 
h^itants,  by  contracting  with  a  servant  for  a  year,  unless  he  was 
^le  to  maintain  him  so  long,  and  the  servant  able  to  work  during 
the  year. — Probyn  J.  One  of  the  reasons  in  the  determination  CKf 
BrightwM  v.  Westhalley  was,  that  this  statute  was  in  affirmance  of 
the  common  law;  for,  before  the  13  &  14  Car. 2*  a  man  was  not 
removeable  from  the  place  where  he  inhabited,  his  residence  de> 
termining  his  settlement ;  but  that  statute  ascertains  what  space  of 
time  shall  be  sufficient  to  gain  a  settlement,  and  appoints  40  days. 
Then  the  4sW,&  M.  ordains  notice  in  writing  to  make  an  in* 
habitation  of  40  days  a  settlement,  and  enacts,  that  hiring  for  a 
year  with  such  service  shall  be  equivalent  to  notice,  so  that  ¥^ 
MIRcjrok  days'  residence  in  such  service  gains   a  settlement  under  that 

1511.  statute;  and«  therefore,  the  words  *<  such  service,"  in  that  statute, 

cannot  be  taken  now  to  import  a  year's  service  in  pursuance  of,  or 

subsequent  to  the  contract ;  and  the  SSc9  W.  3-,  which  was  made 

to  explain  the  other  statute,  says  only,  <*  shall  continue  in  the  same 

'<  service  during  the  space  of  one  whole  year;"  but  not  the  space 

6S  a  whole  year  aflcr  the  hiring.  —  The  Court  came  into  this 

opinion.     And  the  order  was  quashed,  (a) 

Twoserrices  SG9»  Hanmer  Y,  EUesmere^   M.T.  4  G.  2.    Editor'^  MSS.— 

under  different    Two  justices  removed  R.  F.  from  H.  to  £. — The  pauper  was  hired 

hirings  may  be    into  the  parish  of  f/.  for  one  year^  which  year  he  regularly  served 

connected.  |j^  ^jj^  ^^^  parish ;  and  after  the  said  hiring  and  service,  he  was,  in 

S-C.  iSfr.878.   the  year  1718,  hired  by  one  R.^  in  the  parish  of  £.,  to  serve  him 

sltts  Q^fee*  ^^""*^  Ladv'day  to  the  Christmas  following,  which  he  did,  and  was 

then  hired  by  the  said  R,  for  a  year,  and  served  under  this  second 
hiring  until  the  end  of  May,  making  in  all  above  a  year.  The 
Sessions,  on  appeal,  adjudged  that  this  service,  being  under  several 
and  distinct  hirings,  did  not  gain  a  settlement,  and  stated  the 

(a)  See  Rex  v.   Undcrbarrow,  post,  in  which  some  doubts  of  Dr.    Burm 

pL  377.    where  the    auUiority  of  this  are  cleared  up,  and  it  is  made  highly 

case  was  acknowledged  by  the  Court,  probable  that  the  case  of  Otrrton  and 

See  likewise  a  very  ingenious  note  of  that  of  South  Moulton  are  identically 

Mr.  i7urrow*s  at  the  end  of  that  case,  the  same.  Foi.I55.  Note  by  Mr.  Bott. 
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above  case. — Stiuinge  moved  to  quash  this  order  of  Sessions ;  for 

that  although  the  sutute  S  W.&  M.  cAl.  make  a  hiring  fbr  a 

year, and  the  8&  9  HT.S.c.  30.  make  a  service  for  a  year  necessary 

to  gain  a  settlement,  yet,  it  is  not  necessary  that  the  service  for 

the  vear  should   be  under   one  and  the  same  hiring ;  and    he 

cited  the  cases  of  Rex  v.  Overton  (a)  and  Rex  v.  Brightwdl  (^}  to  (a)^iite,pLd€l3. 

this  effect.  —  The  Court  granted  a  rule ;  but,  on  showing  cause  fb)jf^g  p].s^, 

they  were  clear  that  this  point  was  settled  by  the  cases  cited,  and 

also  Inr  the  case  of  Rex  v.  Aynhoe,  (c) — The  order  of  Sessions  waa  {c)Anuj^\,26B. 

therefore  quashed. 

370.  Eardidand  v.  Leominster^  H.  T.  6  G.  2.  Editor'^  MSS.   Tbe  semce 
—  Two  justices  removed  E.  W.,  a  single  woman,  from  tlie  parish,  under  an  un- 
of  £.  to  the  parisli  of  Z,.,  she  being  pregnant  with  a  child,  which^  P***^  during 
if  born,  would  be  a  bastard,  and,  therefore,  likely  to  become  ^^^'^thSe 
chargeable  to  the  said  parish  of  E.     The  Sessions,  on  appeal,  semceunderA 
quashed  the  order,  and  stated  the  following  case :   The  pauper,  perfect  hiring, 
E.fF^  as  appeared  from  her  testimony  given  upon  oath,  lived  with  unless  under 
./.  S^  in  the  parish  of  Z,.,  as  a  covenant  servant,  from  the  latter  fV^  perfect 
end  of  the  month  of  May  1731  to  the  beginning  of  May  1732,  for  JiSdfna^"' 
the  wages  of  22. 2s,  6d, ;  she  continued  in  her  service  during  the  40  days, 
whole  of  that  time ;  and  a  day  or  two  before  the  expiration  of  the  S.C.Str.  S.C. 
time  for  which  she  was  hired,  she  was  again  hired  by  the  said  J.  &.  iSess.CaB.S26. 
for  a  whole  year,  at  the  wages  of  2/.  5s;  and  continued,  in  tlie 

same  service,  pursuant  to  the  second  hiring,  until  the  middle  of 
the  month  of  Jufy  following,  and  then  went  away  from  her  service 
^witbouther  matter's  consent. — The  Court,  without  any  difficulty^  ^"*  "^  ^^  «'• 
quashed  the  order  of  Sessions,  for  that  there  was  a  hiring  for  a.  pif^''^ 
^ear  and  a  service  for  a  year,  and  it  is  not  necessary  that  the  hiring  i^  jsnot  no- 
«Dd  service  should  be  under  one  and  the  same  contract;  for  if  cessary  for  the 
^here  be  a  continuation  of  the  same  service  of  40  days  afbr  a.  residence  of  40 
Uring  for  a  year,  and  a  previous  service  under  a  different  hirine,  *^l^.**®"^j!*' 
mo  that  there  is  in  the  whole  a  service  for  a  year,  it  is  enough.  ^^  J^  ^ 
"The  order  of  Sessions  was  quashed.  ^^' 

371.  Rex  y.  Fifehead  Magdalen^  M.T.  U  G.2.  Burr.  S.  C.  116.   A  mviceor 
—  W.  T.  hired  liimself  to  one  R.  H.  of  IV.  S.,  from  Midsummer  to  three  quarters 
^Z^M^-dlsy  following,  at  40*.  for  that  three  quarters  of  a  year;  and  ^i,*?*"^^^ 
-^t  the  said  Lady^day  he  received  his  wages  of  40*.,  and  left  his  \^£^^^^^ 
vxiaster's  service:   he  then  went  to  his  &ther*s  house  in  W.&n  Lady-4aumaj 
li^efore  he  and  his  said  master  had  any  discourse  about  continuing  be  joined  to 
^n  his  service,  or  making  any  new  contract.     After  he  had  been.  «  subsequent 
"^itb  his  father  about  one  hour,  his  father  advised  him  to  go  to  his  ^^'^f?  ?"**?  • 
^^oastar,  and  see  if  he  could  not  agree  with  him  for  a  year.     He,.  ^!rS2ou«h 
^accordingly,  went  up  thereupon,  and  met  his  master,  and  agreed  ^fae  semmt 
*^widi  him  for  a  year,  at  SLlOs.  a  year,  and  lived  with  his  master  recdyed  his 
^ut  half  a  year,  viz.  to  Michaelmas  following,  in  pursuance  of  such  wages  at  Latfy^ 
m^CQud  agreement ;  when  his  master  turned  him  away,  and  paid  ^y»  •"d  left 
t^im  only  half  a  year  swages,  which  he  accepted  of,  and  quitted  {J^^^* 
lii«  master's  service*     When  he  went  from  his  master's  house  Aovr,  before  the 
^«  aforesaid,  he  had  no  clothes  but  what  he  wore,  except  a  second  hiring 
^^irt,  which  he  left  at  his  master*s  house  in  JV.  S.  —  Leb  C.  J.  was  made. 

^t  is  now  established,  that  a  hiring  for  a  year,   and  a  service   ^%^:  ?',?** 
^^  a  year,   will   gain  a  settlement,   though  all  the  service  be  '''j^  {'375/ 
^ot  in  pursuance   of  the   first  hiring  for  a  year.     The  reason  ^*  'P ' 
given  by   Lord   Macclesfield  fbr   this   resolution   was,   that  the 
^ords  of  the  acts  of  parliament  were  complied  with^  by  there 
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•  •  •  •  * 

being  both  a  hiring  for  a  year,  ai)d  also  a  service  for  the  splice 
off  a  whole  year,  although  the  whole  service  for  a  year  was 
not  performed  under  the  hiring  for  a  year.  The  intention  of  the 
acts  was  to  prevent  persons  of  no  credit  from  intruding  into 
parishes;  and  the  hiring  for  a  year  was  thought  necessary,  to  show 
that  the  person  had  credit  enough  to  be  hired  for  a  year  by  any 
parishioner  who  had  so  much  confidence  in  him.  And  another 
consideration  was,  the  benefit  received  by  the  parish  from  the 
person's  labour  for  a  whole  year.  These  were  the  reasons  of  the 
resolution ;  and  this  resolution  has  been  adhered  to  ever  since. 
The  only  difference  between  the  cases  adjudged  and  the  present 
case  is,  that  in  the  case  now  before  us  it  is  stated,  that  aflter  the 
servant  had  received  his  wages  for  the  three  quarters  of  a  year, 
and  had  left  his  masters  service^  he  went  to  his  father's,  was 
absent  about  an  hour,  and  then  came  back  to  his  master  and 
•  entered  into  a  fresh  agreement  for  a  year.     Now  I  see  no  reason 

why  this  should  be  loolced  upon  as  a  discontinuance  of  the  service. 
The  servant  was  a  little  doubtful  about  a  new  contract ;  he  went 
to  consult  his  father,  and  in  an  hour's  time  returned  and  made  a 
new  contract,  and  served  as  long  under  it  as  to  make  up,  in  the 
whole,  a  complete  service  for  a  year.  The  sameness  of  the  con- 
tract has  not  been  so  strictly  insisted  upon,  as  to  make  it  absolutely 
necessary  that  it  should  be  under  the  very  same  bargain.  I  re- 
(a). See  post,  member  a  case,  which  I  argued  myself,  Ivinghoc  and  Soledurj/  (a)^ 
pl.4i4.  where  a  shepherd  was  hired  for  a  year  into  /.,  by  a  farmer  who 

quitted  the  farm  to  another  person  before  the  year  was  out,  and 
the  servant  served  out  his  year  with  that  other  person ;  and  be 
was  holden  to  be  settled  in  /. ;  it  being  a  continuance  in  the  same 
service,  under  the  same  hiring,  in  the  same  farm,  and  under  the 
same  contract,  which  had  never  been  dissolved Page  J.  con- 
curred in  the  same  opinion :  and  did  not  look  upon  this  absence  for 
an  hour,  under  the  circumstance  of  going  to  consult  his  father,  to 
be  a  discontinuance  of  the  service  sufficient  to  prevent  a  settlement. 
—  pROBYN  J.  These  acts  require  a  hiring  for  a  year,  and  a 
service  for  a  year :  and  both  requisites  were  here  complied  with. 
The  present  case  was  not  an  absolute  determination  of  the  service ; 
it  was  not  a  total  departure;  he  only  went  to  his  father  for  an 
hour,  leaving  part  of  his  clothes  at  his  master's  house;  and  then 
agreed  with  him  for  a  year,  and  lived  on  with  him ;  so  that  the 
service  actually  continued.  It  is  not  stated  to  be  a  departure 
from  the  service  with  the  consent  of  his  master ;  and  it  is  the 
same  service,  though  performed  under  two  contracts.  —  Ch ap- 
ple J.  also  concurred  m  opinion,  that  this  short  absence,  under 
these  circumstances,  was  no  discontinuance  of  the  service.  He 
thought  this  determination  to  be  agreeable  to  the  former  cases. 
Upon  every  new  contract  there  is  a  sort  of  discontinuance.  The 
last  day  of  the  former  contract  is  the  first  day  of  the  second 
service ;  and  this  was  only  an  hour's  absence  within  the  space  of 
that  same  day ;  therefore  he  remained  a  servant  during  the  whole 
time  of  the  completion  of  his  year. 
A  service  for  372.  Rex  v.  Caverstoall,  E.  T.  31  G.  2.  Burr.  S.  C.  461.  —  S.  B. 
11  months,  was  hired  for  a  year  to  E.  B>  of  T.,  at  5/.  wages ;  and  served  bina 
under  a  hinng  ^\\  yf\i\^\i^  three  weeks  of  the  end  of  the  year ;  when,  on  some 
not^be^n^"'    ^'*P"^®8  arising  betwixt  him  and  his  master,  he  was,  with  his  own 

consent,  discharged  from  his  service,  and  received  all  his  wages, 
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except  what  was  deducted  for  the  three  weeks.     As  soon  as  he  to  a  wrriet  of 
left  this  service,  he  went  to  London,  and  was  absent  about  a  fort-  nx  montfat  oi- 
night.     Upon  his  return,  at  Mrs.  ^/s  request  (his  master  being  der«aecoiid 
then  from  home),  he  went  again  into  their  service;  and  withiaa-  '^""*^-^^i|--» 
week  after  the  expiration  of  the  first  year,  his  master  hired,  him.  l^f^^ 
again  for  another  year;  and  he  served  him,  in  T.,  for  about  six  dearly  dSieoiii. 
months  of  that  second  year,  and  then  left  him.  —  Lord  Mans-  Hnuedftl^boa^ 
FIELD :    The  determinations  upon  the  poor  laws  ought  to   be  {^^^  lecoiid  fair- 
accordiog  to  plain  common  sense,  and  with  the  least  subtlety  SL^I^ij?'* 
possible.     A  hiring  for  a  year  was  necessary  by  the  former  act  (a) :  w^J'JLii,^ 
a  service  for  a  year  was  added  by  the  latter,  (b)    And  where  the   ,  \aA4w  am 
master  gives  leave,  it  is  a  continuance  in  the  same  service;  as  in  ^jj^  §7/      * 
that  case  of  the  herring-fishery,  where  a  man,  with"  his  master's  /ixJ^ow  a. 
consent,  hired  one  to  serve  for  him.  (c)     Sa  where  there  has  been.  ^  ^a  (4*  * 
both  a  hiring  for  a  year  and  a  service  for  a  year,  (though  the  /^\  ^^  'g^  ^^ 
originaK hiring  was  for  Iess>  than  a  year,)  and  the  service  continues,   Goodnettom^  * 
it  has  not  been  required  that  the  hiring  for  the  whole  year  should-  poti,  pi.  431. 
be  strictly  reckoned  from  the  first  moment  of  the  service ;  but  it 
shall  be  considered  as  sufficient,  if  there  are  both  a  hiring  for  a 
year  and  a  service  for  a  year.     In  the  case  of  Fifehead,  the  service 
was  a  continued  service ;  but  here  there  was  a  chasm  of  a  /ort" 
night  or  three  weeks.    The  first  contract  was  absolutely  dissolved  ; 
and  so  continued  for  a  fortnight  or  three  weeks.     Therefore  this, 
last  service  camiot  be  connected  with  the  former  part  of  the  year;- 
for  if  a  chasm  of  a  fortnight  or  three  weeks  be  not  a  discontinuance - 
of  the  service,  it  will  be  hard  to  say  what  is.     Therefore  I  hold, 
that  there  was  no  settlement  gained  at  T.  —  Dennison  J.    The 
true  reason  of  the  liberal  constructions  of  services  for  a  year  has 
been,  because  the  same  service  continued ;  whereas  this,  case  is 
the  very  reverse ;  it  being  expressly  stated,  that  he  was  discharged ; 
so  that  we  cannot  "help  taking  it  to  be  totally  dissolved.     Indeed 
in  the  case  of  Aynhoe  (d),  and  in  that  of  BrightxjoeU  v.  WesU  (<i)^fii»^pLS68. 
haUey(e)j  the  Court  (though  indeed  they  were  upon,  a  construe-  (e)^iiie,pLS66. 
tion  somewhat  strained  too)  determined  them  upon  the  foot  of  the 
service  continuing ;  whereas  this  service  was  totally  at  an  end.— -• 
Foster  J.    The  case  of  Fifeliead  confirms  the  principle  that  the- 
Court  now  go  upon.     There  they  did  not  consider  so  small  an 
interruption  as  one  hour,  or  thereabouts,  as  an  entire  dissolution 
of  the  contract.     But  here  it  is  a  total  dissolution,  and  the  two. 
services  cannot  be  connected :  it  ought  to  be  a  continued  uninter-^ 
nipted  service.  —  Wilmot  J.     The  cases  of  hiring  for  less  than 
a  whole  year,  and  service,  under  such  hiring,  for  part  of  a  year, 
and  then  a  second  hiring  for  a  whole  year,  and  service  for  part  of 
it,  is  indeed  within  the  words  of  the  act,  where  the  whole  service 
toother  amounts,  to  one  whole  year ;  but  here  is  both  a  dissolutioa 
•I  the  contract,  and  also  an  end  of  the  service ;  both  within  the. 
&it  year*;  whereas  in  the  cases  cited  the  service  continued.     The 
case  of  P.  was  only,  as  Lee  C.  J.  expressed  it,  a  hesitation  of  the 
boy  for  an  hour.     Therefore  it  is  plain  that  if  he  had  considered 
it  as  a  dissolution  of  the  contract,  and  an  end  of  the  service,  he 
would  have  held  the  settlement  to  be  bad.    It  is  much  the  best 
way  to  determine  these  cases  upon  the  poor  laws  according  to. 
plain  and  common  sense ;  for  if  once  we  go  upon  niceties  of  con- 
struction, we  shall  not  know  where  to  stop  ;  for  one  nicety  is  made 
a  foundation  for  anotlier>  and  that  other  for  a.  third ;  and  so  00| 
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^  without  end.    Therefore  he  concurred  entirely  with  the  rest  of 

the  Court ;  and  upon  the  same  principle  (a),  that  it  ought  to  be 

an  uninterrupted  continuance  of  the  same  service ;  or  else,  that 

.     .  the  second  service  could  never  be  connected  with  the  former.  •— 

The  order,  removing  the  pauper  from  T,  to  C,  was  affirmed. 

T^pwi^^  373.  Rex  v.   Underbarr<m  and  Bradlej/- Field,  H.  T.  6  G.S. 

^Sa^^    Burr.  S.  C.  545.  -—  A.  AT.,  single  woman,  hired  herself  at  IVhUr- 

^'jJl^JJ^^    suntide  1763,  to  J.  T.  of  C.  and  L.,  to  serve  him  till  the  Whit- 

nuvJbpoomW  ^^^^  1764,  which  method  of  hiring  (from  Whitsuntide  to  Whit^ 

widi  m  amice     suntide)  is  the  usual  course  of  hiring  servants  by  the  year  in  the 

till  jtbe jMgm-      county  of  JF.     In  pursuance  of  this  hiring,  she  served  him  till 

^ngofj^areft     Martinmas  1763,  received  her  wages  for  that  time,  and  quitted 

ttmUgnTSiriBff     ^  service.     At  Christmas  1763,  she  hired  herself  to  the  said 

from  tbe  ITjUb-    ^*  '^•*  ^^  serve  him  at  CandL.,  till  Whitsuntide  1764,  at  1/. 

Miyi^for^        wages;  which  she  received.     At  the  same  Whitsuntide  she  hired 

J^MT*  herself  for  one. year  to  the  said  «/.  T.,  to  serve  him  from  that  time 

till  Whitsuntide  1765,  at  C.  and  L.  aforesaid ;  and  she  continued 
in  her  said  master's  service  at  C.  and  L.  aforesaid,   under  the  said 
hirings,  from  the  beginning  of  January  1764,  till  the  beginning  of 
March   1765;  and  then  quitted  her  said  service,  and  received 
wages  in  proportion  to  that  time ;  being  lame«  and  not  able  to 
serve  him  any  longer.  —  The  Court,  after  great  discussion  of 
the  subject,  and  examining  all  the  cases,  were  of  opinion,  in  con- 
tradiction to  the  reasoning  of  Dr.  Burn,  that  this  pauper  had 
gained  a  settlement  in  C.  .*  and  the  order  of  two  justices,  removing 
the  pauper  from  17.  and  B.  F.  to  C  and  £».,  was  affirmed. 
If  m  servant  be         374.    Rex  y.  Ross,    T^  T.  11  G.S.   Burr.  S.  C.  688.  —  T.    C. 
^red  for  a  year,  hired  himself  for  a  year  to  E,  M.,  and  served  him  in  L,  only  three 
enten  into^an^'    days.     A  difference  arising  between  them,  M.  bid  the  pauper  go 
other  service,      about  his  business.     On  which  he  immediately  ran  away,  and 
quiti  it,  goes  to  quitted  his  service ;  and  hired  himself  to  W,  iw  a  year,  at  2L  IBs. 
w^  mod  Mim      a  year  wages,  and  served  W*  for  six  months  in  Whitchurch.    M. 
mumftohis      thgu  insigied  on  fF.'s  not  keeping  the  pauper  in  his  service.     W. 
serret  so  as'to     paid  the  pauper  his  wages  to  that  time  ;  and  the  pauper  quitted 
make  up  a  jear,  ^^^^  service,  and  went  one  or  two  voyafj^es  up  the  river  Wye^  as  a 
without  making  labourer  to  a  bargemaster,  for  a  fortnight ;  and  thcn»  at  fK.'s  re* 
a  new  contract,  quest,  and  with  M.'s  consent,  returned  into  W*s  service,  without 
u*  ***![^J2  *"^    coming  to  any  new  agreement,  or  making  any  mention  of  wages.  He 
canBoTui  continued  in  W*b  service  in  Whitchurch  seven  months,  being  a  month 

jolaij  over  the  end  of  the  year  for  which  he  was  hired,  in  order  to  make 

out  his  lost  time,  and  then  received  his  wages,  his  master  deducting 
Ts.  6d.  for  tlie  breaking  of  a  plough*  —  Lord  Mansfield  :  Here. 
is  an  absolute  dissolution  of  the  contract,  by  both  master  and 
servant,  at  the  end  of  six  months ;  whereas  the  statute  requires  a 
continuance  in  the  same  service  for  a  whole  year.  Tlie  new 
service  cannot  be  connected  with  the  old  hiring.  —  Aston  J.  In 
this  case,  the  master  and  the  servant  had  nothing  more  to  do  with 
each  other,  after  the  latter  had  quitted  tlie  service  of  the  former. 
It  is  not  like  the  cases  of  small  absences  and  little  excursions> 
which  have  been  overlooked,  and  not  objected  to  by  the  master. 
Those  cases  proceed  upon  the  principle  of  the  contract's  being 
continued  and  not  dissolved ;  whereas  in  the  present  case  it  was 
totally  dissolved.  The  case  of  Caversxuall  v.  Trentham  is  very 
strong  to  this  purport. 

(a)  Reic  «.  Inhabitanti  of  OrOfcombe,  pott,  pi,  391. ;  and  Bum  S.  C  No.  flOi' 
No.Stl5.8.  P.  \™'*^ 


Sect.  9*1  of  several  hirings.  ^g^ 

» 

375.  Rex  v.Ellisfidd,  /f.  T.  17  G.  S.  Cald.A^^^The  pauper  was  Serriwlbra 
hired  oo  the  6th  of  December  1773,  to  J.  D.,  of  the  parish  of  E.,  jenwadmrnm 
to  serve  till  the  Michaelmas  1774.     He  went  into  the  service  the  ^?**TiSJ*  " 
next  day,  and  continued  therein   tiil  nine   o'clock   on   the  said  miinl^Imtit 
MichadmaS'dajfr  Rt  which  time  liis  master  paid  him   his  wages,  meni^if  dw 
and  the  pauper  took  his  clothes,  and  left  his  master's  house  and 
service.  .  About  half  an  hour  afterwards,  his  master  came  to  him 
in  the  said  parish,   and  desired  him   to  stay  with   him :  but  the  ^^^'  °Lu 
pauper  desired  a  sum  for  his  wages,   which  the  master  refused ;  noiBMJhT* 
sayings  he  should  see  him  presently  at  B.  fair,  which   was  held  fhwtiM. 
that  day  for  hiring  servants.     At  the  fair,  at  one  o'clock,  he  there  S.C%I>iMg& 
made  an  agreement  with  the  master  to  serve  him  till  Michaelmas  9^0* 
following,  1775,  and  went  into  his  service  that  evening,   being 
the  evening  of  the  said  Michaelmas-day   1774 ;  and  continued 
therein  for   three    months.      The    pauper   thought    himself   at 
liberty  to  hire    hipoself  to   any   other    person    as  soon  as    he 
left    his  master's  house ;    and    should    have    hired   himself  to- 
any  peivon    who  would  have  given    him   the  wages  he  asked 
of  his   master. —  Lord   Mansfield:    There  is  not  the    differ- 
ence of  an  iota  between  this  case   and    that  of  Fifehead ;  and. 
every  argument  used   there  would  apply  in  the  present.    It  is 
said  there,  as  here,  that  the  pauper  left  his  master's   service,, 
received  his  wages,   and  was  absent  some  time.     He  might  have 
hired  himself  with  any  other  master  during  his  absence.     Upoa 
his  return  he  does  not  agree  to  continue  the  o/c^  service,  but  makes 
a  new  contract  for  more  wages.     There  was,  therefore,  a  complete 
abandonment  and  discontinuance.     The  ground  on  which   the 
Court  went  in  that  case,  and  which  holds  equally  in  the  present, 
was,  that  the  law  will  not  make  a  fraction  of  a  day ;  and   the 
reason  and  justice  of  the  case  is  with  the  settlement.     As  to  the 
interruption    and     discontinuance.     Chappie    J.   observed    very, 
properly  in  the  Fifehead  case,  that  upon  every  new  contract  there  - 
is  a  sort  of  a  discontinuance  ;  and  that  the  law  of  connecting  two 
hirings  within  the  year,   which  was  now  settled,  could  not  have 
been  supported,  where  the  first  period  was   suffered  to   elapse 
before  the  second  contract  was  made,  if  this  were  otherwise.  •— > 
Aston,  Willes,  and  Ash  hurst  Js.  concurred. 

376-  Rex  V.    St.  GUess  Reading,   T.  T.  18  G.  3.  Cald.S^.—  Swricwlonw. 
D;,  on  the  19th  day  of  December  1763,  went  into  the  service  of  ^^^^ 
W^  who  then  kept  the  B,  Intiy  in  St,  M.  in  72.,  under  a  general  ^^^  wbcntbt 
hiring  as  a  post-boy,  and  continued  in  that  service  for  the  space  Mrvaiit,iiitlM 
of  seven  months,  when  he  married.     After  his   marriage  he  re-  comoeacemmt 
matned  in  his  master's  service  in  St.  M.    for  the  space   of  four  ofthtmccted- 
months,  wben  he  took  lodgings  in  the  parish  o£St.  G*  in  R.,   and  'J|gy^^^ 
removed  thither  with  his  wife,  where  he  slept  for  the  space  of  ^ 
seven  months,  continuing  to  serve  his  master  for  the  whole  of  the  ^iiJ^j^^JJU^ 
last-mentioned  seven  months  without  coming  to  any  new  hiring,  ^^^  sss.       * 
and  so  served  his  master  for  the  space  of  18  months  in  the  whole, 
and  then  left  his  service.  —  The  Court  were  of  opinion  that  these 
semces  in  the  successive  years  could  not  be  connected  so  as  to 
ghre  the  pauper  a  settlement  in  the  parish  of  St.  M.,  because 
Boder  a  general  hiring  a  new  hiring  for  a  year  is  presumed  every 
successive  year,  and  at  the  commencement  of  the  second  year, 
the  pauperis  being  a  married  man,  was  incapable  of  hiring  himself 
u  a  aenraot. 
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InciMieor  Sn.  Rex  V.    Underbarrovo  and  BradlyField,    H.  T.  20  G.  3. 

wiig«i  upoD  a  QM.^  65.  —  H.  was  hired  for  one  year  from  WhiUtmiide  1770 
IbTlte^*  to  Whitsuntide  1771,  to  D.  B.,  in  the  township. of  V.  and  B., 
year,  on  Um  daf  for  the" yearly  wages  of  18*.  The  pauper  entered  upon  her  service 
the  first  hiring  accordingly,  and  served  and  lived  with  ^.,  in  U.  am/ 2?.,  under 
fbcajTMr  ended,  the  said  hiring,  till  the  12th  day  of  Mai/  1771 ;  when  he  removed 
and  •  noMfVAl  ^j^  hg^  Jnto  the  township  of  S.,  and  she  there  continued  for 
nSrik  not  ®®^®^  ^*y®  '°  ^'*  service ;  which  completed  her  service  of  one 
•ttcfaa <iuc0n«  7^*"*  under  the  said  hiring,  and  received  her  wages  of  18*.  ;  and 
ijntiafictfofthe  then,  being  under  age,  hired  herself  again  to  the  said  D.  B.  for 
Jtntmrmeen  another  year,  from  Whitsuntide  1771  to  Whitsuntide  1772,  for 
wiU  defeat  a  xhe  yearly  wages  of  25s,;  and,  under  the  said  last-mentioned 
Mttlementun.  firing,  continued  in  the  service  o^,B.,  in  S.,  from  Whitsuntide 
fi.C  Dmitfl  ^*^'7i  till  Candlemas  following;  when,  her  master's  goods  being 
^^.uoug.        distrained  and  sold  for  arrears  of  rent,   she,  by  mutual  consent, 

quitted  her  service,   and  received  her  wages  till   that  time.  — 

Lord  Mansfield:    The  point  is  fully  settled ;  and  we  are  all 

very  clear,  that  this  was  a  continuation  of  the  same  service  with 

an  increase  of  wages. 

Service  under  a       370.    Rex  v.   Baguiorth,   E.  T.  22  G.  3.     Co/e/.  179.  — About 

fairing  for  a  ynir  nine  weeks  before  Old  Michaelmas  1780,  the  pauper  was  hired 

wiU  connect       jjy  //^^  ^f  ji  ^  for  one  week,  at  2s,  6d.  a  week  wages,  and. con* 

piUe^njKMr-     *>""®^  'o  live  in  that  service  in  H.'s  house,  at  R.y  By  the  week, 

▼icei  under  any  ^^^  ^^  Michaelmas,  and  received  her  wages  every  week.    During 

number  of  bir-    that  time  she  considered  herself  at  liberty  to  have  quitted  her 

ingi  from  week    service  at  the  end  of  any  one  week,  and  to  have  hired  herself  to 

to  week,  any  Other  person.     At  Old  Michaelmas  1780,  she  was  hired  for 

a  year  from  that  time,  and  she  served  till  about  a  fortnight  before 
the  following  Old  Michaelmas  ;  when,  being  with  child,  she  was 
desirous  to  conceal  the  knowledge  of  it  from  her  master,  and  ap- 
plied to  her  master  to  leave  her  service ;  and  they  parted  by  con- 
sent, and  he  paid  her  her  wages  up  to  that  time  :  she  was  employed 
in  the  same  manner  during  the  time  she  served  by  the  i%eek  as 
under  the  hiring  after   Michaelmas.  —  Willes  J.  The  question 
raised  upon  the  merits  is   perfectly  clear:  The  pauper  did  not 
live  in  this  family  occasionally,   or  work  under  their  directions 
merely  as  a  day-labourer,  or   char-woman,   but  constantly  as  a 
menial  servant,  and  employed  throughout  in  the  same  services : 
and  a  hiring  for  a  year  with  a  year's  service  in   the  whole,   and 
that  of  a  similar  nature  throughout,  though  it  is  made  up  of  several 
hirings,  (provided  there  be  no  discontinuance)  gives  a  settlement. 
-*-  Buller  J.  Here  is  a  continuance  in  the  service  for  a  year ; 
and  it  has  been  long  settled,   that  where  the  service  ^extends 
throughout  the  year,  you  may  couple  any  number  of  preceding 
.    hirings  and  services  with  a  hiring  for  year.      The   extent  and 
duration  of  the  several  preceding  services,   where  such  services 
have  been  similar,   have  never  been   adjudged  to   vary  the  law ; 
but  there  must  be  one  entire  hiring  for  a  year. —  Ashhurst  J. 
concurred. 
Ifaterrantbo        379.   Rex  v.   Wintersett,   E.  T.    23  G.  3.     Cald.  298.  — The 
taken  ill  on  the    pauper  was  hired  at  B,  statutes,  which  are  held  a  few  days  before 
di^  be  it  hire^  Martinmas,  to  2V  0.,  of  tlie  township  of  S^  for  one  year ;  received 
wfi^iw  a^      •**•  ^^^y^^  godspennt^  ;  and  was  to  have  3/.  3f.  for  his  wages.     Th« 
month  after-       ^^"7  night  of  tne  hiring  he  fell  HI,  and  continued  sick  and  unable 
wards  the  mat-    ^o  gO)  and  did  not  go  into  his  service  till  a  month  q/Ur  MartUmuuj 
ter'iwifereftife  when  he  and  his  mother  went  to  the  master's  house^  who  bdnig 
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home,  th^y  were  shown  to  his  wife,  who  complained  that  to  receift  Um. 
•oper  had  not  come  to  his  service  according  to  tlie  agree-  but,  on  the  miu 
,and  therefore  refused  to  receive  him  :  whereupon  the  pauper's  ▼«>»*«  moiher 
sr  said,  *«  We  must  fall  into  your  will  for  toagesy  and  take  ■■y*"'^.  «n  W» 
E#  you  mU  alloxv  us;*'   and  left  the  pauper  in  his  service,  SIT^^^dllfii 
I  he  continued  until  Martinmas  following ;  when  the  mother  be  l«ftto  the 
ent  for,  and  received  for  4-8  weeks'  wages  after  the  rate  of  master,  he  it  lift 
Lper  week  ;  being  less  than  the  rate  of  the  original  wages*  —  in  the  senrice, 
I  Mansfield:    The  service  never  commenced  under  the  ^^^^^^^^ 
iontract ;  if  it  had,  no  doubt  the  master  must  have  supported  ^^^^^^ 
I  bis  sickness.     But  that  is  not  the  question  ;  the  point  is,  tervuJunw 
be  agreement  acted  upon  here  was  a  fresh  agreement,  when  commeoces 
Borered  from  his  sickness ;   and  the  beginning  of  his  service  under  the  int 
hen.    Under  the  former  the  mistress   refused  to   receive  con*'*^^ 

Then,  considering  the  old  contract  at  an  end,  the  actual 
9  was  for  1 1  months ;  that  is,  to  the  Martinmas  next :   and 
abmitting   to  the  abatement  of  the  month's  wages  at  the 
tf  the  year  is  an  affirmance  of  the  agreement  made  by  his 
sr ;  and  this,  as  rescinding  the  original  agreement,  destroys 
tban  the  legal  or  constructive  service ;   it  shows  also,  that 
was  no  hiring  for  a  year :   so  that  both  the  hiring  and  ser- 
imst  be  considered  as  imperfect  and  ineffectual.  —  Buller  J. 
lervant  be  taken  ill  after  the  service  has  commenced,  the 
r  is  bound  to  support  him,  and  cannot  turn  him  away  on  that 
int.    But  it  is  not  true,  that  the  service  began  under  the 
ODtract:  that  was  executory:  it  was  made  some  days  before 
mmas,  to  commence  at  Martinmas ;  and,  in  fact,  it  never 
renced.    When  the  pauper  went,  they  made  a  new  contract, 
Oder  that  his  service  commenced.  —  Willes  J.  concurred. 
^- Aer  V.  Grendon  Underwood,  T.  T.   23  G.  S.     Cald.  359.   Service  under « 
A,  the  pauper,  was  born  in  D.     At  B,  hiring-fair  1778,  hiring  a  fcw 
iras  the  Friday  before  Michaelmas-day  (old  style),  he  hired  ^*?*.*^*^-. 
If  from  Michaelmas  (old  style)  for  a  year  to  J.  //.,  a  farmer  ^!^f^ 
.  U«9  to  be  his  carter ;   and  had  Is,  earnest,  and  was  to  have  f^^^  iiickad- 
ages,  and  go  into  his  master's  service  the  Wednesday  after  mas  to  Hiidud- 
lehmu-day  (old  style):   the  pauper  accordingly  came  that  ma«,  and  under 
I  the  afternoon  to  his  master's,  at  G.  17.,  where  he  had  some  *  *^°8  "8^ 
bment,  and  his  master  told  him  he  had  hired  another  servant  ^ter^Si 
ipJace  he  had  hired  him  to  do;  but  that  he  wanted  a  man  days  after 
k  and  go  to  plough  ;  and  if  he  liked  that  work  he  might  Michadmaa  till 
tbe  pauper,  thinking  himself  not  well  used,  refused  that  the  J/tcAocfmoi 
c,  and  the  master  told  him  he  might  keep  his  earnest  and  go  *°yj^^"^ 
.Us business;  upon  which  the  pauper  said,  <*  Am  I  at  liberty  ^^2^^,9x2 fotwL 
lire  myself  to  any  other  person  ?"    And  his  master  answer-  different  ler. 
or  in  the  affirmative ;  both  the  master  and  pauper  looking  vice,  will  con- 
themselves  at  liberty  from  their  contract  with  each  other,  nect  to  give  a 
this  the  pauper  left  his  master's  house,  taking  his  clothes  settlement. 
srith  him,  and  went  to  an  alehouse  at  E.,  another  parish  about 
.  mile  from  G.  U, ;  and  in  the  course  of  the  same  afternoon 
aster  met  with  him  at  the  alehouse,  and  hired  him  to  serve 
lace  of  milkman,  and  to  go  to  plough,  and  gave  him  2#.  6rf. 
il,  and  agreed  to  give  him  6/.  6s,  wages,  to  serve  him  from  that 
till  Michadmas  (old  style) :   upon  which  the  pauper  imme- 
^  entered  into  his  service,  and  continued  therein  till  the  next 
ary;  when,  his  master's  carter  having  left  his  place,  his 
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master  hired  him  to  serve  the  place  of  carter  from  that  time  to 
Michaelmas  (old  style),  and  gave  him  1^.  earnest,  and  agreed  to 
give  him  lOs,  6d,  additional  wages ;  and  the  pauper  continued 
that  service  till  the  next  Michaelmas  (old  style),  and  received  his 
wages.  It  was  admitted  upon  the  ai*gument,  and  appeared  upon 
the  almanack,  that  Michaelmas-da^  (old  style)  was,  in  177S,  upon 
a  Sunday.  —  Lord  Mansfield.  In  this  case  it  is  expressly 
stated,  that  on  the  Friday  before  Michaelmas -day  the  pauper  was 
hired  for  a  year  from  Michaelmas.  It  is  then  expressly  stated, 
that  they  stood  in  the  relation  of  master  and  servant  from  Michael* 
mas  to  Michaelmas.  If  so,  it  would  be  repugnant  to  say,  that 
this  was  not  a  hiring  for  a  year.  The  case  itself  contradicts  the 
idea,  that  it  was  a  hiring  from  the  Wednesday  after  Michaelmas. 
Then,  the  absence  was  matter  of  indulgence  on  the  part  of  the 
master;  and  whether  revocable  or  not,  is  so  common  in  these 
transactions,  and  so  reasonable  upon  the  commencement  of  a 
service,  that  it  never  has  been  considered  as  impeaching  or  affect- 
ing the  validity  of  a  contract.  But  under  all  these  circumstances 
I  consider  it  as  an  indulgence  which  the  master  might  revoke : 
what  passed  upon  the  Wednesday  was  a  conversation  respecting 
the  different  kind  of  labour  in  which  the  master  then  proposed  to 
employ  the  servant.  The  servant  gives  up  his  objection;  the 
master  betters  his  wages;  and  the  service  goes  on  and  is  com- 
pleted. It  seems,  therefore,  to  he  a  hiring  and  service  for  a  year, 
without  any  interruption  on  account  of  the  short  disagreement.  — 
(a)^fiif,pl.S79.  WiLLES  J.    The  case  of  Wintersett  (a)  is  very  different  from  the 

present.  There,  after  an  absence  of  a  month,  the  mistress  refused 
to  receive  the  servant  without  a  new  contract ;  under  which  the 
servant  submitted  to  make  a  compensation  to  the  master  for  lost 
time  during  his  absence :  here,  on  the  contrary,  the  master, 
having  disappointed  the  servant  of  the  service  intended,  made  a 
recompence  to  the  servant  by  giving  him  another  service  and  ad- 
ditional wages.  Nice  distinctions,  subtleties,  must  not  be  admitted 
to  deprive  a  man  of  his  settlement.  As  to  the  rest,  as  the  whole 
was  the  transaction  of  a  day,  this  seems  to  be  governed  by  that  o\ 
*  Ellisfield  ;  where  the  Court  would  not  allow  the  fraction  of  a  day. 

—  Duller  J.  Whether  in  this  case  there  was  a  sufficient  service 
or  not  depends  upon  the  hiring.  The  whole,  therefore,  turns 
upon  the  first  question  made,  Whether  here  is  a  hiring  for  a  year  ? 
for,  if  there  was  not,  there  could  be  no  valid  service  for  a  year. 
That  question,  then,  depends  upon  the  terms  of  the  contract  t  and 
in  this,  as  in  all  other  contracts,  by  the  universal  rule  of  expound- 
ing them,  all  the  words  must  have  effect  given  them,  if  pos- 
sible. Now,  the  whole  of  the  argument  on  the  other  side  turns 
on  giving  only  part  of  them  effect.  The  case  states  expressly  a 
hiring  for  a  year :  and  if  you  construe  the  conduct  of  the  servant 
in  not  coming  into  his  service  till  the  Wednesday  as  an  act  of 
right  founded  upon  an  exception  in  the  original  contract,  you 
overturn  that  contract ;  whereas  by  construing  it  as  a  licence  or 
dispensation,  you  give  effect  to  the  whole.  If,  then,  after  the 
hiring  for  a  year,  which  is  expressly  stated  in  the  case,  the  leave 
of  absence  was  given,  absence  oy  leave  is  the  same  thing  as  ser- 
vice. Upon  the  ground  that  the  service  here  never  commenced, 
the  case  of  Winlerseit  has  been  relied  upon ;  but  does  not  Apply- 
In- that  case,  the  pauper  did  not  go  to  his. place  tiJI  a,  month  anei 
his  term  commenced^  and  never  sent  any  notice  why  he  did  not 
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g4>.  There  did  not  appear  to  have  been  any  comikninicatiba  of  any  knid 
between  his  master  and  the  pauper  during  all  that  time,  much  less 
anj  inli'mation  of  his  iHness  and  inability  to  come  :  neither  did  it 
appear,  at  the  time  of  the  new  contract  being  entered  into,  that 
he  insiated  upon,  or  any  way  brought  forward  thia  plea*  There* 
fore,  though  the  act  of  God  discharges  the  obligation  of-  actual 
service,  it  did  not  appear  at  the  point  of  time  to  be  looked  to,  the 
time  when  the  first  contract  was  rescinded,  that  the  case  came 
under  that  rule.  It  follows,  that  the  pauper  was  there  hired  for 
11  months  only,  and  that  no  annual  service  ever  commenced. 

381.    Rex  V.  Sulgrave,  E.  T.    27  G.  3.     1  T.  i^.  778.  —  The  if.ierrwitb* 
pauper,  subsequent  to  his  gaining  a  settlement  at  5-,  was  hired  hired,  and  fare 
the  latter  end  of  November  1785,  to  </.  fF.,  of  fT.,  till  Michaelmas  fnm  Noveinber 
then  next,  at  6/.  10*.  wages.     Two  or  three  days  before  Mickael*  ^^^i^fj"*"*"* 
mas  the  master  offered  him  the  like  sum  for  the  year  ensuing,  JfcAa^^^to/ 
which  the  pauper  did  not  think  sufficient.     On  Michaelmas-day  bUniMilnrofltoi 
the  m4ster  offered  him  7/.  7^.,  and  they  had  agreed  for  waffes  all  to  hire  him 
but  the  expence  of  washing.     The  servant  had  no  intention  of  'rom  Michad- 
leaving  his  master,  and  he  believed  his  nmster  had  no  intention  of  ^^^ot  tar  a  year 
parting  with  him.     He  continued  in  his  master's  house,  and  did  wwaTto  which 
what  waa  to  be  done  as  usual,  but  without  any  obligation,  lodged  hedoM not 
at  his  master's  house,  and  did  not  remove  any  of  his  clothes,  or  agree,  but  r«. 
offer  himself  to  any  other  master,  nor  did  his  master  seek  after  mains  in  the 
another  servant.     He  thought  himself  at  liberty  to  have  left  his  ***'""*,^  *^1 
master  if  any  better  hiring  had  offered.     He  did  not  agree  with  jjj^jjfj*^*^ 
his  master  on  this  day ;  but  the  day  next  but  one,  being  the  second  woridng  as' 
day  after  Michaelmas,  the  pauper  agreed  to  accept  the  71'  Is.  as  ugua],  and  then 
before  offered  him  for  the  year  ensuing.     He  did  not  expect  that  aocepti  the 
his  wages  were  to  be  due  on  the  following  Michaelmas^  but  at  the  offer,  and  aenrea 
expiration  of  the  year,  from  the  day  he  agreed  with  his  master  to  ^^^      u^er 
accept  the  7/.  Ts.;  and  he  continued  in  the  service  till  the  WhiU  the  latter  hiring 
iunttde  following. — Ashhurst  J.  I  think  this  was  a  good  service  in  commencet  on 
W^     AH   that   the    statutes  require    is,    that    there   shall    be  a  tbej/icAacfiiMu. 
hiring  for  a  year,  and  a  continuance  in  the  same  service  for  a  rf^>«>dinay 
year.    Now  the  case  states,  that  in  November  1785,  tlie  pauper  ^*fo^J^ 
was  hired  to  serve  till  the  Michaelmas  following:    that  two  or  service  so  as  to* 
three  days  before  Michaelmas  the  master  offered  him  the  same  gainmaettle- 
wsges  for  the  next  year ;  that  on  Michaelmas-day  he  offered  him  ment. 
7/.  7x«,  and  that  on  the  second  day  af^er  Michaelmas  the  pauper 
agreed  to  accept  the  11.  Is.  which  had  been  before  offered  :  it  is 
further  stated,  that  the  pauper  had  no  intention  of  leaving  his 
master,  and  that  he  did  all  his  master's  work  as  usual.  And  thoush 
he  thought  himself  at  liberty  to  leave  his  master's  service  on  the 
Michadmas'dayy  and  that,  when  he  aigreed  with  his  master  the 
second  day  after  Michaelmas,  he  considered  that  the  year  was  to 
be  computed  from  that  day,  yet  there  was  a  good  hiring  and 
lervice  for  a  year.    If  so,  the  only  question  is.  Whether  there  was 
any  discontinuance  ?  It  appears  from  the  case  that  there  was  not ; 
for  the  servant  continued  in  the  same  capacity ;  he  did  his  work  as 
usual ;  and  if  he  had  continued  to  serve  for  half  a  year  without 
entering  into  any  new  contract,  he  would  have  been  entitled  to  a 
compensation  for  such  services  ;  the  law  would  have  implied  that 
he  continued  under  the  former    agreement,    and    would   have 
measured  his  damages  by  his  former  wages.     Then  he  most  be 
taken  to  have  been  in  the  capacity  of  a  bwed  servant  during  that 
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may  be  gained 
bj  senring  a 
ye^r  under  dif* 
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be  for  a  year, 
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iiot40daff' 
service  under 
the  yearly 
hiring. 

If  A  be  hired 
at  MarHnmoM 
to  serve  in 
husbandry  for 
a  year,  at  8/. 
a  year ;  and  in 
the  middle  of 
the  year  he 
marries,  and 
then  agrees  to 
•enreUsmas- 
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time.     This  is  like  the  case  of  Rex  v.  Crosconihe.  (a)    There  tke 
pauper  was  hired  to  Dr.  Imc^,  who  lived  in  SL  A*,  for  a  year,  and 
he  continued  with  his  roaster  a  quarter  of  a  year  longer  withoot 
coming  to  any  new  agreement,  when  he  removed  with  his  roaster 
into  the  parish  of  St,  C,  where  he  continued  six  months.     There 
was  a  sufficient  continuation  of  the  same  service  so  as  to  give  the 
servant  a  settlement  in  St.  C,     In  that  case  the  servant  was  as 
much  at  liberty  to  quit  his  master's  service  after  the  first  year,  at 
the  pauper  in  this  case  was  on  the  Michaelmas-dai/,  and  it  might 
as  well  have  been  said,  that  in  that  case  there  was  not  a  con- 
tinuance of  the  same  service  ;  but  there  the  pauper  gained  a 
settlement  bv  his  service  in  St.  C.  The  cases  which  were  cited  do 
not  apply ;  n)r  one  was  determined  on  the  ground  of  there  b^ng 
no  fraction  of  a  day,  and  in  the  other  there  was  a  total  discon- 
tinuance of  the  service ;  and  though  the  service  was  only  dis- 
continued for  a  day,  it  could  not  be  coupled  with  the  subsequent 
one  so  as  to  give  the  pauper  a  settlement.  —  Grose  J,     I  agree 
with  the  counsel  who  argued  against  the  rule,  that  two  services 
cannot  be  joined  if  there  be  a  chasm  between  them,  or  if  they  be 
not  ejusdem  generis :  but  in  the  present  case  there  was  no  chasm, 
and  tlie  services  were  ejusdem  generis  :  First,  As  to  the  supposed 
interruption ;  it  is  stated,  that  the  pauper  was  hired  from  No* 
vember  till  the  Michaelmas  following*  and  that  on  the  MichaelmaS" 
day  his  master  offered  him  7/.  7^*  for  the  next  year,  which  he  did 
not  agree  to  accept  till  the  second  day  after  Michadmas ;  but 
I  thiuK  that  the  moment  he  agreed  to  take  the  7l»  7s.,  he  consented 
that  the. year  should  commence 'from  the  Michaelmas -dinff  when 
the  offer  was  first  made.  Then,  as  to  coupling  the  services  :  it  was 
determined  soon  afler  the  passing  of  the  statute  of  8  &  9  fF.  8. 
c.  30.,  in  the  case  of  the  Inhabitants  of  South  Molton,  that  a 
service  for  half  a  year  under  a  hiring  for  a  year  might  be  joined 
with  a  service  for  another  half  year  under  a  hiring  for  half  a  year, 
because  they  were  efusdem  generis :  so  here  the  first  hiring  and 
service  from  November  till  the  Michaelmas  following  may  be  coupled 
with  the  subsequent  one,  as  they  are  both  of  the  same  nature. 

382.  Rex  v.  Adson,  H.  T.  33  G.  3.  5  T.  R.  98.  —  The  pauper 
was  hired  in  C.  S.,  eight  days  after  Old  Michaelmas  1786,  to  the 
Old  Michaelmas  following,  and  continued  in  his  master's  service 
till  the  day  after  Old  Michaelmas-day  1787,  when  he  was  hired 
by  his  master  till  the  Michaelmas  following :  and  under  that  hiring 
he  only  served  10  days.  The  Court  of  Quarter  Sessions  thought 
that  the  second  hiring  was  a  hiring  for  a  year,  but  that  the 
pauper  had  gained  no  settlement  under  it,  as  he  had  not  served 
40  ^a^5  subsequent  to  that  hiring.  —  The  Court  were  of  opinion 
that  the  pauper  had  gained  a  settlement  in  C.  S. 

383.  Rex  v.  Great  Chilton,  T.  T.  34  G.  3.  5  T.  R.  672.  — 
Blakey,  at  Martinmas,  was  hired  by  Grenxvell  of  G.  C,  as  a  servant 
in  husbandry  for  a  year  commencing  from  Martinmas  ;  his  wagef 
were  to  be  about- eight  pounds  a  year,  with  meat,  drink,  washing, 
and  lodging,  in  his  master's  house.  He  entered  upon  his  service  al 
Martinmas,  and  resided  in  his  master's  house  in  G.  C  In  the 
beginning  of  the  ensuing  January,  he  married,  but  continued  as  a 
menial  servant  with  Grenxvell  until  the  May-day  following.  Some 
days  before  May-day,  G.  and  the  pauper  agreed  that  the  paupei 
with  his  wife  should  go  as  a  hind  to  reside  on,  and  manage  aootoei 
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farm  which  G.  had  in  the  same  township  :  this  second  agreement  terMahfad  A»r 
was  for  a  yewr  from  that  May-day^  and  the  pauper  was  to  have  5«.  a  a  j^ax^  from 
week ;  the  house  to  live  in  rent-free,  and  some  other  trifling  per-  that  time,  at  Bi. 
quisites  as  persons  in  that  capacity  usually  have.    And  accordingly  a  week,  and  to 
he  continued  to  serve  G.  as  a  hind  for  two  years  from  May-day^  house  at  anotir 
being  during  all  the  last«mentioned  period  a  married  man. —  Lord  fiu^  belonging 
Kbnyoh  C.  J-     This  case  appears  to  me  not  free  from  difficulty  to  his  master,  a 
and  doubt,  but  upon  the  whole  I  think  that  the  pauper  gained  a  service  under 
settlement  in  G.  C.  To  the  case  of  Rex  v.  St.  Giles's.  Reading  (a),  I  ^  '^^ 
perfectly  accede,  but  that  cannot  decide  the  present  case.     There  ^^^H^^^J^ 
the  pauper  was  hired  generally,  which  the  law  construes  to  be  a  ^Qt. 
hiring  for  a  year,  at  a  time  when  it  was  competent  to  him  to  (a)jfUe,v\'S16. 
acquire  a  settlement  by  hiring  and  service ;   he  was  then  un- 
married ;  when  the  year  expired,  there  was  an  end  of  the  contract ; 
by  contmuing  in  service  after  that  time  the  Court  would  infer  a 
second  hiring  for  anotlier  year  :  but  at  the  end  of  the  first  year  he 
was  a  married  man,  and  was  disabled  from  gaining  a  settlement  by 
a  service  under  a  contract  entered  into  at  that  time.     But  in  the 
present  case  the  pauper  was  unmarried  when  he  made  the  first 
agreement ;  and  though  he  married  in   the  course  of  that  year, 
it  has  been  very  properly  admitted  that  that  alone  did  not  defeat 
his  aettlement,  if  he  served  out  the  remainder  of  the  year  under 
the  original  agreement,  made  before  his  marriage.  But  it  has  been 
contended  that  that  contract  was   dissolved.      I  admit   that,  if 
there  were  an  end  of  the  relation  o9  master  and  servant  when 
the  second  agreement  was  made,  the  pauper  could  not  gain  a 
settlement  in  G.  C,  but  I  do  not  think  that  that  was  the  case. 
^n  alteration  indeed  in  the  man*s  situation  took  place ;  perhaps 
it  was  more  convenient  for  him  to  live  with  his  wife  in  a  separate 
liouse,  than  to  continue  to  live  in  his  master's  family,  and  there- 
fore  it   was  agreed   that  he  should  go  to  another  farm   of  his 
master's  in  the  same  township.     But  that  alone  did  not  put  an 
«ad  to  the  former  contract.     If  a  master  who  had  kept  a  house 
and  an  establishment  of  servants,  chose  to  break  up  housekeeping 
in    the  middle  of  the  year,  and   to  put  his  servants  on  board 
usages,  that  would  not  put  an  end  to  the  relation  between  the 
master  and  his  servants,  nor  defeat  the  settlements  of  the  latter. 
Then  it  was  objected,  that  the  servant's  employment   afler  his 
marriage  was  different  from  that  under  the  original  contract :  but 
I  cannot  discover  much  difference  ;  for  under  both  agreements  he 
uras  to  serve  in  husbandry.     And  even  if  the  nature  of  the  service 
were  varied,  that  would  not  defeat  his  settlement.  A  footman  who 
was  converted  into  a  butler,  would  gain  a  ssttlement  by  com- 
pleting a  year's  service,  notwithstanding  such   a  change  in  his 
station.     In  this  case  also  there  was  a  prolongation  of  the  time  of 
service,  and  he  was  to  continue  half  a  year  beyond  the  period 
originally  agreed  upon ;  there  was  also  an  alteration   of  wages 
adapted  to  his  change  of  situation.     But  I  do  not  think  that  either 
of  these  circumstances  affects  the  case.   The  whole  question  turns 
on  this,  whether  or  not  there  was  a  dissolution  of  the  former  con- 
tract ;  for  if  there  were,  the  second  agreement  was  made  at  a  time 
when  by  law  he  was  disabled  from  gaining  a  settlement  by  hiring 
and  service.     I  speak  with  great  diffidence  on  this  case,  under- 
standing that  the  majority  of  the  Court  are  against  my  opinion. 
But  it  strikes  me  that  there  was  no  end  of  the  relation  of  roaster 
and  servant,  even  for  a  moment,  during  the  whole  time  the  latter 
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oontinued  in  service ;  and  that  as  the  first  contract  was  not  dis- 
solved by  the  subsequent  alteration  of  situation,  the  pauper  gained 
a  settlement  in  G.  C.,  by  serving  more  than  a  year  under  a  yearly 
hiring  entered  into  when  he  was  an  unmarried  man.  Tiie  case  of 
IUjC  v.  Alton  warrants  this  opinion ;  though  that  indeed  appears  to 
be  a  more  doubtful  case  than  the  present,  because  there,  under  the 
second  agreement,  the  pauper  was  to  work  by  the  piece,  which 
seems  to  imply  a  liberty  either  to  work  or  not  as  he  pleased.—- 
AsHHURST  J.  At  first  I  was  inclined  to  think  that  the  former 
contract  was  not  absolutely  dissolved,  and  that  the  second  was 
merely  a  continuation  and  modi6catton  of  it ;  but  on  farther  con- 
sideration I  am  of  opinion  that  the  first  contract  was  entirely  put 
an  end  to  by  the  second.  This  is  very  distinguishable  from  the 
case  of  Rex  v«  Alton,  for  there  the  principal  alteration  was  in  the 
terms  of  the  contract  respecting  wages  ;  the  servant  was  to  be  paid 
by  the  piece  instead  of  by  the  year.  Whereas  in  this  oasc  there 
was  a  variation  also  in  other  circumstances.  Under  the  first 
contract  the  pauper  was  to  live  in  his  master's  house  as  part  of  his 
family,  and  was  to  receive  his  yearly  wages  of  8/. :  under  the  new 
contract  the  terms  were  materially  altered,  the  servant  was  to  go 
into  another  farm  of  his  master's,  he  was  to  receive  weekly  ws^es, 
and  was  to  continue  in  service  for  a  year  from  that  tia»e.  Afler 
the  second  contract,  if  the  master  had  wished  to  compel  the 
servant  to  return  to  his  own  house,  and  to  live  in  his  family  at  the 
former  wages,  the  latter  might  have  resisted  on  the  ground  of  the 
second  contract,  which  shows  that  the  former  one  was  abandoned, 
and  that  the  pauper  was  not  serving  under  it.  Then  if  the  second 
were  a  new  contract,  distinct  from  the  former  one,  the  services 
under  the  two  cannot  be  coupled  for  the  purpose  of  giving  the 
pauper  a  settlement,  because  at  the  time  of  entering  into  tlie 
second  he  was  married.  —  Grose  J.  I  agree  to  the  Alton  case ; 
and  here  if  the  original  agreement  had  continued  in  force,  the 
pauper  would  have  gained  a  settlement  by  serving  a  year  under  it. 
But  the  question  is.  Whether  or  not  there  was  a  dissolution  of  the 
service  and  of  the  first  contract  ?  I  cannot  say  that  the  service  under 
the  second  contract  was  a  service  under  the  first,  because,  on  com- 
paring the  two  contracts  together,  it  appears  that  there  is  a  dif- 
ference in  the  duration  of  the  term,  in  the  kind  of  service,  and 
in  the  wages,  the  former  of  which  is  the  most  material ;  and 
where  two  agreements  are  totally  inconsistent,  the  second  must 
operate  as  a  dissolution  of  the  Arst.  By  the  first  contract  the 
pauper  was  hired  for  a  year,  to  commence  at  Martinmas;  he 
served  under  that  till  M/zy  following,  when  he  made  another 
agreement  with  his  master  for  another  year,  to  commence  at  that 
day.  Suppose  at  the  end  of  the  first  year  the  servant  ha.d  said, 
that  he  would  no  longer  continue  in  his  master's  service,  for  that 
he  had  been  serving  under  the  first  agreement  only,  and  was  not 
bound  to  serve  under  the  second,  there  is  no  doubt  but  that  Uie 
master  might  have  compelled  liim  to  serve  until  the  May  following 
by  virtue  of  the  second  agreement.  This  shows  that  the  second 
agreement  put  an  end  to  the  first.  It  is  not  necessary  to  1^  so 
much  stress  on  the  two  other  instances  of  difference  between  the 
two  contracts,  the  kind  of  service,  and  the  quantum  of  x»ages  ;  I 
rely^  most  on  the  alteration  of  the  term  of  service,  which  I  think  is 
decJSiFe*  •—  Lawrence  J.    It  seems  to  me  that  in  these  cases  no 
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tquestidn  arises  respecting  the  benefit  of  any  particular  settlement 
gained  by  the  pauper,  but  that  tlie  question  must  be  considered 
on  the  facts  as  between  the  two  contending  parishes,  because  if 
the  pauper  be  not  settled  in  one,  the  burden  of  maintaining  him 
and  his  family  falls  on  the  other ;  and  therefore  there  can  be  no 
bias  in  favour  of  one  or  the  other  settlement.  In  order  to  gain  a 
settlement  by  hiring  and  service,  there  must  be  a  hiring  for  a  year, 
and  a  service  for  a  year,  and  the  service  for  the  last  40  days  must 
be  performed  under  a  contract  of  hiring  entered  into  when  the 
pauper  was  unmarried.  Then  the  question  in  the  present  case  is. 
Whether  or  not  there  was  a  dissolution  of  the  first  contract,  and 
not  whether  there  was  a  discontinuance  of  the  service  ?  for  in  Rex 
V.  Si*  Giles* tf  Reading,  the  pauper  continued  all  the  time  in  the 
master's  service ;  and  there  is  no  difference  in  this  respect, 
whether  the  contract  be  put  an  end  to  by  flux  of  time  or  by  agree- 
ment. The  only  way  in  which  it  can  be  considered  that  the 
pauper  gained  a  settlement  in  G.  C.  is,  by  treating  the  second  as 
a  prolongation  of  the  original  contract ;  and  it  has  been  argued 
that  by  the  second  agreement  the  pauper  was  to  serve  until  the 
end  of  the  then  current  year,  and  for  six  months  longer.  But  it 
strikes  me  that  that  is  not  the  fair  construction  of  the  second 
agreement ;  at  the  end  of  the  first  six  months'  service  the  pauper 
did  not  agree  to  serve  for  six  months  af^er  the  end  of  that  year, 
but  for  a  year  to  commence  at  the  time  of  the  second  agreement* 
On  the  whole  it  appears  to  me  that  the  second  contract  was  dis- 
tinct from  the  former  one,  and  put  an  end  to  it,  because  the 
second  was  inconsistent  with  it ;  so  that  the  pauper  gained  no 
settJement  in  G.  C,  because  the  service  for  the  last  40  days 
was  not  performed  under  a  yearly  hiring  entered  into  when  he  was 
unmarried. 

384.  Rex  v.  Sutton,  T.  T.  41  G.  3.  1  East,  656.  —  The  pauper,   A  icnfice  under 
having  gained  a  settlement  in  C,  hired  himself  by  the  week,  to  *h»"ngbythe 
H.  of  S.     Nothing  was  said  about  Sunday  in  the  contract ;  but  ^^  boardinr 
the  pauper  worked  on  that  day  occasionally  when  asked  by  his  and  lodging 
master,  without  receiving  any  additional  wages  :  though  he  some*  himself),  no- 
times  received  some  victuals.     He  received  his  wages  every  Satttr-  thing  being  said 
day  night  or  Sunday  morning ;  and  resided  in  his  master's  house  jbout  5iundoy, 
during  no  part  of  the  time,  but  boarded  himself.     That  at  the  Ji, n*  *!!rikA 

•     *•  r     •  *.u  I.-  *     •     r      •!        >.  ..        •         working  on  ttiat 

expiration  of  nme  months,  on  his  master  s  family  servant  going  jaj  occasion, 
away,  the  pauper  was  hired  in  his  place  for  a  year,  at  12/.  per  ally  when  asked 
annumj  and  served  1 1  months  under  that  hiring.     The  Sessions  *>y  *>"  master, 
being  of  opinion  that  the  pauper  gained  a  settlement  in  S.  under  'f »thout  addi- 
such  hiring  and  service,  confirmed  the  order.  —  Lord  Kemyon  thouirhTle^cSie- 
C.  J.    It  has  now  been  too  long  settled  to  be  recalled,  that  if  times  received  * 
there  be  a  hiring  for  a  year  and  a  service  for  a  year,  though  but  a  Yictua^msjrbe 
small  part  of  the  service  were  performed  under  the  yearly  hiring,  joined  with  atr. 
a  settlement  will  be  gained.     But  an  attempt  has  been  made  to  ^>ce«ndera 
utroduce  a  new  head  of  settlement  law,  of  which  I  have  no  know-  a^eniriMr^*' 
ledge»  under  a  notion  that  only  services  ejusdem  generis,  as  it  has  yant;  soaato 
been  said,  can  be  joined.     That  term  got  into  fashion  some  time  confer  a  settlai. 
ago.     At   that  period   Foster  J.    thought  that  settlements  were  mentbj  fairing 
too   easily  acquired  by  the  construction  which   the  Court  was  *«1  ••rvioa  Ibr 
inclined  to  put  on  the  statute :   but  since  tlien  the  leaning  has  *  ^**'* 
been  in  favour  of  them ;  and  it  has  been  supposed  that  a  person 
oagkt  to  gain  a  settlement  in  that  parish  where  he  has  laboured 
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for  a  certain  time,  as  a  reward  for  his  labour ;  a  strange  idea,  if 

examined;  because  somewhere  or  other  he  must  at  any  rate  be 

maintained  if  he  be  in  wfint  of  it.     I  know  not  how  to  state  this. 

as  a  question  upon  wliich  any  doubt  can  be  made.     The  paupec 

was  hired  by  the  week:   nothing  was  said  about  Sundat/ ;    ituk 

very  seldom  that  there  is :  Why  then  is  that  day  to  be  excluded  ? 

If  a  servant  be  hired  for  a  year,  nobody  doubts  but  that  Sundays 

are  included.     Then  why  not  included  in  a  weekly  hiring,  if- no 

exception  be  made  ?     The  Sessions  have  found  that  there  was  a 

hiring  by  the  week,'  which  must  mean  the  whole  week.     There  is 

nothing  stated  to  show  it  was  otherwise  intended.     The  pauper 

was  paid  sometimes  on  the  Saturday ^  sometimes  on  the  Sunday  ; 

and  whenever  the  master  ordered  him  to  do  any  work  on  the 

Sundayt  he  did  it.     What  is  to  be  concluded  from  thence,  but 

that  it  was  his  duty  to  do  so.     How  do  these  facts  show  that  he 

was  not  under  the  master's  control  on  the  Sundays  as  well  as 

other  days  of  the  week  ?     In  Rex  v.  Wrinston^  it  appeared  from. 

the  circumstances  that  Sundays  were  excluded.     But  it  is  said, 

that  the  services  cannot  be  joined,  because  they  were  not  ejusdem 

gen€ris.    I  really  know  not  what  that  means,  nor  where  the  line  is 

to  be  drawn.     Suppose  a  postillion  was  made  coachman ;  woald 

those  be  deemed  services  ejusdem  generis?     It  is  said,  that  he  was 

first  an  outdoor  servant  and  then  2i family  servant :  but  I  do  not 

know  what  difference  that  made  in  his  services.     Upon  the  whole, 

I  cannot  do  better  than  adopt  what  the  justices  below  have  done  : 

they  have  determined  that  there  was  a  continuing  service  for  a 

year  and  a  hiring  for  a  year,  and  that  he  gained  a  settlement ;  and 

I  think  they  are  warranted  by  the  authorities  in  that  conclusion^ 

—  Grose  J.     First  it  is  objected  that  the  servant  was  not  undei' 

the  control  of  his  master  the  whole  year.     Secondly,  that  the 

services  were  not  ejusdem  generis^  and  therefore  cannot  be  joined., 

^  As  to  the  first,  it  is  said  that  Sundays  were  not  included  in  the 

weekly  hiring.     But  why  not?     The  hiring  was  by  the  week,  and 

nothing  was  said  about  Sunday :  and  he  did  whatever  his  master 

bid  him  do  on  that  day.     What  are  we  to  collect  from  thence,  but 

that  the  parties  considered  that  Sunday  was  included  ?   and  the 

justices  have,  by  their  order,  found  that  it  was.     Then  2dly,  as  to 

the  services  not  being  ejusdem  generis  ;  under  both  contracts  the 

pauper  was  a  servant  in  nusbandry,  only  boarding  in  the  one  case  oat 

of  the  master's  house,  and  in  the  other  boarding  in  it.     Then  what 

is  this,  but  the  same  sort  of  service  throughout  ?  —  Lawrence  J« 

assented.  —  Le  Blanc  J.     I  cannot  see  upon  the  facts  stated, 

that  the  service  under  the  one  hiring  was  of  a  different  nature  from 

that  under  the  other.  —  Order  confirmed. 

A  pauper,  385.  Rex  v.   Daxvlish,    H.  T.  58  G.  3.   1  5.  &  A  280.— 'Re- 

*^***^"P^  moval  from  C.  H.  to  D.  — Order  confirmed,  subject,  &c. —  The 

'^pmUce^p     P*"P®''»  ^y  indenture  dated  Sentember  3,    1804',  was  bound  ap- 

Uivdhenelf       prentice  by  the  parish  ofiicecs  otB.,  to  /?.  P.  of  that  place,  till  she. 

and  lerTed  fbr     should  attain  the  age  of  21 ;   whilst  under  this   indenture  she 

one  mr,  the      served  J,  B.  with  R.  P.'s  express  consent,  for  two  years  in  ■  the 

UMt  four  months  parish  of  /).,  after  which,  in  May^  1812,  she  hired  herself  as  a 

^rherkS^*  yearly  servant   to   Mrs.  ^.  of   C.  H.  for  4/.  a  year..    In  the 

turcthadez.'     September  MXoyritkQ  tlie  indentures  expired.     At  the.  end  of  her 

pired,  and  then    y^^r,  the  pauper  again  hired  herself  for  another  year  to  Mrs.^., 

hired  henelf  to   aod  served  10  months  under  this  last  hiring.  '  There  was  no  in- 
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temipticm  between  the  .tw6  service.    The  first  year's  9ervice  theMmepenoa 
with  Mrs.  !?•  was  without    the  knowledge  and  consent   of  the   for  another 
master.  —  Lord  Ellenborouoh  C.  J.     If  this  were  res  integra,  ^^'^^'^^^ 
there  might  be  some  difficulty  in  admitting  the  principle  that  a  ^eW  ttuutbT* 
Berfice  without  a  cbntract  might  be  coupled  with  service  under  first  service 
one,  so  as  to  gain  a  settlement,   but  that  having  been  decided,   (although  widu 
this  case  ranges  itself  under  the  same  class.     Here,  afler  Sep^  out  the  consent 
iember  1812,  when  the  incapacity  ceased,  the  pauper  became  a  ^  !t^*^^***^**x 
regular  servant  to  Mrs.  B.     There  is  no  interruption  in   that  might  bTcwi.' 
service,  and  she  continued  there  above  a  year  after  that  time ;  p]^  ^||]j  ^j^ 
she  therefore  gained  a  settlement  at  C. //. —  Bayley  J.  con-  service  under 
curred.  —  Abbott  J.     The  first  contract  was  either  valid  or  void ;  the  lastcontnw^ 
if  valid,  then  there  is  a  good  hiring  and  a  good  service;  if  void,  *^  ^^w«h^ 
then  the  first  year's  service  will  be  a  year's  service  under  no  SdSaMttSl 
contract  at  all,  which,  according  to  the  argument,  it  is  adnoitted  ^^nt. 
may  be  coupled  with  the  service  under  the  second  hiring.     In 
either  case  the  settlement  is  at  C.  //. —  Holroyd  J.  concurred. 
-^  Order  of  sessions  quashed. 

386.  Rexy.  FiUongley,  H.  T.  58   G.  3.  \  B.  &  A.  319.  —  Re-  Aaarrfwusder 
moval  from  C.  to  F.  —  Order  confirmed,  subject,  &c.     The  pau-  •  hiring  ftr  ^i 
per.  being  settled  in  the  parish  of  jF.,  previous  to  Old  Michqdmas^  ^^^ISUTIlJ?" 
in  the  year  1812,  was  hired  by  one  W.  H.  of  A.y  from  the  then  ^^ScTj^a 
next  (Hd  Mkhadmasy  for  a  year,  at  ?/•  1 0^*  wages ;  at  the  same  prefious  hiring 
time  the  said  W*  H.  said  to  the  pauper,  that  he  did  not  know  the  for  m  year,  soa* 
custom  of.  the  parish  as  to  hiring  for  a  year  or  51  weeks;  that  to  confer  a 
he  wotdd  inquire,  but  he  believed  it  must  be  for  a  year,  and  hired  ■•^^•■■•«»^ 
him  for  a  year.    The  pauper  entered  into  the  service  in  pursuance 
of  this  contract,  three  or  four  days  afler  which    fT.  if.  (having 
previously  to  the  pauper  coming  into  his  service  ascertained  that 
the  practice  of  the  parish  was  to  hire  for  51  weeks)  asked  the 
pauper  whether  he  would  consent   to   the   hiring  being  for  51 
^weeks,  to' which  the  pauper  consented.   He  continued  in  Mr.  i/.*s 
service  mitil  a  week  before  Old  Michaelmas  in   the   next  year, 
ipphen  the  said  W.  H.  paid  him  the  7/.  10^.  for   his  wages,   and 
asked  him  to  stay  on  till  Old  Michaelmas^  which  he  agreed  to  do 
on  being  paid  for  it ;  he  staid  till  Old  Michaelmas,  and  received 
ii.  6d.  for  that  time.  -'  Lord   Ellenborough    C.  J.      If  the 
statutes  are  to  be  strained  in  any  respect,  it  seems  to  me  that  the 
mind  revolts  much  more  from  coupling  a  previous  service   with  a 
subsequent  hiring  for  a  year,   than  from  the  conclusion   to  be 
drawn  in  the  present  case.    1  think  this  case,  therefore,  within  the 
limits  of  the  former  decisions.     If  it  were  now  for  the  first  time 
under  our  consideration,   I  should  be  disposed   to   pronounce  a 
different  judgment,  but  the  decisions  are  so   numerous  upon  the 
subject,  and  we  should  overturn  so  many  settlements  if  we  were 
to  overrule  them,  that  I  feel  myself  bound  by  their  authority  to 
hold  this  to  be  a  good  hiring   and  service. —  Bayley  J.     I  am  of 
the  same  opinion,  upon  the  ground  of  the  authorities  alone.  There 
is  in  this  case  a  hiring  for  a  year,  and  a  service  for  a  year,  and 
that  according  to  the  decisions  will  be  sufficient  to  confer  a  settle- 
ment. •— Abbott  J.     I  am  of  the  same  opinion,  and  I  think  that 
it  is -better  to  abide  by  the  fixed  and  settled  rule  of  construction 
given  by  the  decisions,  than  to  introduce  any  new  questions  bj 
departing   fVom  them.  —  Holroyd    J.    concurred.— Orc|er  of 
SoBoiis  quashed. 
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ITie  father  of »  ^87.  Rex  ▼.  St.  Mary,  Kidwelly^  E.  T.  5  G.  4,  2  B.S^  C.JSO.^ 
pauper,  aged  14  Upon  an  appeal  against  an  order  of  two  justices  for  the  removal 
years,  agreed  of  IV,  W.,  his  wife  and  children,  from  St,  M.  K.y  in  C,  to  L.^  in 
^  P*"J®  *^  the  same  county,  the  Sessions  quashed  the  order,  subject,  &c.  — 
miJer  l/T  ^"  ^^®  '"*^  ^  ^^^  appeal,  the  appellants  admitted  that  the  legal 
for  teaching  bit  Settlement  of  the  pauper,  W.  W,,  had  been  in  the  parish  of  L., 
trade  to  the  but  contended,  that  he  had  gained  a  subsequent  settlement  by 
pkuperforis  hiring  and  service.  The  appellants  proved,  that  when  fV,  was 
Bbooths.  The  about  14  years  of  age  he  lived  with  his  father,  in  the  parish  of 
19  **ntSi  '^'  ^'*  ^^  '^®  county  of  C,  and  being  desirous  of  being  apprenticed 
under  that  ^o  a  shoemaker,  his  father  agreed  with  one  J.  T.,  a  shoemaker,  in 
Agreement.  the  parish  of  St.  /.,  to  give  him  1/.  is.  for  teaching  his  son,  the 
At  the  end  of  pauper,  the  trade  of  a  shoemaker,  for  12  months,  the  father 
^•tperiod^the  finding  the  pauper  lodging,  and  every  thing  else  during  that 
Ather  agreed  ^jjne^  The  pauper  served  the  whole  12  months  under  that  agree- 
abouldwork  vneiit.  There  was  no  indenture  or  writing,  but  the  pauper  con- 
for  the  shoe-  sidered  it  as  an  apprenticeship,  and  his  father  and  master  treated 
jnakerfor  12  and  spoke  to  him  as  an  apprentice  during  such  12  montlis;  and 
mmtfa^iBali-  his  father  and  master  told  him  there  was  1/.  1^.  paid  for  teaching 
"^liwrt^^  him  the  trade.  The  pauper's  father,  at  the  end  of  the  year,  came 
fintaii  moatlM.  ^  ^"  agreement  with  7".,  that  the  pauper  should  work  with  T.  for 
andid^pti'  1^  months,  making  shoes  at  Sd.  per  pair  the  Brst  half  year,  and  at 
pair  tW  iMt  nx  44.  per  pair  the  remaining  half  year.  The  pauper  worked  with 
amtha;  under  him  about  six  months  under  that  agreement,  and  then  went  away 
™J^^*r  ^^  and  worked  at  several  places,  until  his  marriage,  which  happened 
pSu^^served  1785.  He  soon  afterwards  removed  to  the* parish  o£  St.  M. — 
■Iz  months  Baylby  J.  The  question  in  this  case  is.  Whether  a  settlement  has 
anfy:  Held,  been  gained  by  hiring  and  service?  In  this  case  there  was  a  coo- 
that  this  latter  tract  of  hiring,  but,  under  that  contract,  there  was  only  a  service 
^hc  ^^^^^  ^^^  ^^^  months.  If,  however,  that  service  can  be  connected  with 
sected  with  the  ^^^  service  of  the  preceding  year,  then  a  settlement  was  gained 
aerviceofthe  ^^  the  parish  of  St.  I.  Now,  in  order  to  gain  a  settlement  by 
former  year,  so  hiring  and  service,  the  service  must  be  under  a  contract,  creating 
as  to  give  a  the  relation  of  master  and  servant.  Here,  the  first  contract 
****'h"*"i*"'**  *^''®^ted  only  the  relation  of  teacher  and  scholar,  and  the  service 
first  amement  ^"^^''  *t  not  being  under  a  contract  of  hiring,  cannot  be  coupled 
created  the  re-  ^ith  the  subsequent  service.  Rex  v.  Bilborough  (a)  is  an  authority 
lation  of  teacher  in  point.  There  the  master  agreed,  by  parol  contract,  to  teach 
and  scholar,  and  the  pauper  to  make  stockings  during  the  year,  for  which  he  was  to 

not  tiiat  of  receive  2/.  2*.,  and  the  pauper  was  to  have  his  earninsrs,  paying  his 
master  and  /•^i  n  \      n  «  t    %  »'*/°,. 

aenrant.  and  the  "^^ter  for  the  use  of  the  frame,  &c. ;  and  the  pauper  contmued  m 

whole  year's  the  service  a  year  and  a  half,  and  it  was  contended,  that  the 

aervice,required  pauper  gained  a  settlement  by  hiring  and  service ;  but  the  Court 

to  confer  a  set-  said  that  the  pauper  never  contracted  to  serve  the  master,  and  that 

tlement,  must  ^|,g  Q^\y  agreement  was,  that  the  master  should  teach  the  pauper 

♦^i'L™/**"'  for  a  year.     In  the  present  case,  there  was  no  oblii^ation  on  the 
tract  or  con-  •^/»    i  '  i  i  i  r     i  t_ 

tracts  creating  P^i*t  of  the  pauper  to  serve  the  master,  nor  could  he  have  been 

the  relation  of  punished  for  refusing  to  do  so.     The  relation  existing  between 

master  and  them  was  that  of  teacher  and  scholar.     Now,  although  it  be  clear 

•"■^•"t*  that  services  under  different  hirings  may  be  connected,  so  a&  to 

(a;^ii^ipl.882.  complete  the  year's  service,  yet,  the  whole  of  the  several  services 

contituting  the  year's  service,  must  be  under  a  contract  or  con- 
tracts, creating  an  obligation  to  serve.  In  this  case,  there  wai  not 
any  obligation  on  the  pauper  to  serve  under  the  first  agreement. 
That  service,  therefore,  not  being  a  service  under  a  cottlnct 
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dag  the  relation  of  master  and  tenrant,  cannot  be  oonnected 
Che  f  ubsequent  service ;  and  there  being  only  a  service  of  six 
Kht  under  a  contract  of  hiring,  no  settlement  was  gained.  — 
rLEDALE  J.  In  order  to  gain  a  settlement  by  hiring  and 
ce,  the  service  mu«t  be  for  a  year,  under  a  contract  or  con- 
s  creating  the  relation  of  master  and  servant.  The  pauper 
sd  only  six  months  under  such  a  contract.  The  contract 
sr  which  he  served  during  the  former  year,  created  the  relation 
water  and  scholar,  and  not  that  of  master  and  servant.  The 
\cb  under  that  contract,  therefore,  cannot  be  connected  with 
service  under  the  subsequent  contract,  for  the  effect  of  that 
d  be,  to  enable  the  pauper  to  gain  a  settlement  by  a  service, 
f  under  a  contract  of  hiring,  and  partly  under  a  contract  of  a 
rent  description  ;  whereas  the  entire  year's  service  ought  to  be 
ir  one  contract  of  hiring.  —  Order  of  Sessions  quashed. 

X.  Of  Service  in  different  Places. 

la.  Res  v.  Ashton,    T.  T.    12  A.   MSS.— The   pauper  was   Atervictgdr 
i  for  a  year  in  the  parish  of  A,y  where  she  served  for  half  a  half  •ywui 
,  and  then  the  master  and  she  removed  to  the  parish  of  P.  to  ?^*^'*^**^  ?**^ 
her   farm,    where   she   continued   the   rest   of   the   year.  —  aaotbwrlJiBrlSL 
,KER  CJ.  Before  the  making  of  the  13  &  14  Car.  2.  no  person  with  the  laiii^ 
removable,  nor  by  that  statute  after  40  days  are  expired,  master,  is  tnOh 
by  the  S&^IV.&  M.,  such  40  days  are  to  be  computed  from  ci*"*- 
itice  in  writing,  which  must  be  published  in  the  church.     All   S.C.  FoleyiaiL 
,  however,  extended  only  to  such  persons  as  were  removable.   Sett.&K«ni.8* 
a  servant  coming  into  a  parish  with  his  master  is  not  re- 
able.     The  act  3  &  4  W.&  M.  goes  on  to  make  a  farther  pro- 
n,  that  any  unmarried  person,  &c.  being  lawfully  hired  into 
parish  for  a  year,  such  service  shall  be  adjudged  a  good  set- 
ent.     As  it  stood  upon  this  act,  there  was  a  quaere  what  was 
meaning  of  the  words,  **  such  service  ;'*  whether  such  service 
lid  relate  to  the  contract  for  a  year,  or  to  the  40  days  ?     But 
Blr9  ^.3.  clears  up  that  point,  that  the  words  <<  such  service*' 
a  to  relate  to  the  contract,  and  to  prevent  persons  running 
f  firom  their  service,  but  it  cannot  relate  to  the  40  days.     So 
if  a  person  be  hired  to  a  master  in  one  parish,  and  go  with 
and  serve  him  40  days  in  one,  and  go  with  him  into  several 
t%y  and  serve  40  days  in  each,  and  serve  his  master  for  one 
le  year,  that  parish  in  which  he  continues  last  for  40  days 
•re  the  end  of  the  year,  shall  be  the  place  of  his  settlement ; 
if  he  run  away  from  his  master  during  the  space  of  that  year, 
nins  no  settlement  at  all.     And  the  reason  why  the  40  days' 
oence  gains  a  settlement  is,  because  he  comes  there  with  his 
ter,  and  you  cannot  remove  him  or  her  from  his  or  her  master ; 
.  therefore,  being  once  so  far  settled  that  they  cannot  be  re- 
ed, that  is  accounted  a  settlement.     It  would  be  the  hardest 
t  imaginable  upon  servants  who   come  to  London  with  their 
ters,  and  live  one  half  of  the  year  in  London^  and  the  other 
in  the  country,  to  be  incapable  of  gaining  any  settlement  at 
vrfaich  can  be  done  upon  no  other  construction  of  the  statutes, 
^T  THE  Court.     The  settlement  is  at  P, 

Be.  Rex  v.  Eldersley,  M.T.  4  G.  1.  MSS.  —  A.  hired  himself  If  a  ■anwi  h« 
a  jsear  to  be  warrener,  in  the  parish  of  £.|  in  a  mtrren  tbere>  hired  t»  two 
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masters  in  dif-  to  joint  occupiers  of  it  who  lived  in  two  parishes,  distant  from  the 

ferent  parishes,  parish  of  £.    He  dieted  and  lodged  for  eight  weeics  Wiih  jone  of 

J®?*Jj^J^  hf"  ^^®  occupiers ;  and  for  the  rest  and  last  part  of  the  time  in  the' 

lodges.  warren.  —  Per  Curiam:  His  settlement  is  in  J?, 
^khousefltand       ^^^:  Fevershamv.Gravenny,  T.  T.  5G.I.  Fort.2%1 — ^^  A  maid 

two-thirds  in  ^^  hired  for  a  year  to  a  master,  and  served  for  a  year.    The 

one  parish,  and  house  stood  in  two  parishes.     The  master  lay  in  the  parish 'of -^4., 

one-third  in  and  all  the  service  was  done  to  the  master  in  A.^  but  the  maad  lav 

another,  a  ser-  jn  j^g  parish  of  J5.,  in  the  same  house.  —  The  Cotjrt  referred  it' 

inA«Ii***Mch  '^  Eyre  J.  on  the  assizes;   and    he  conferred  with   two  other 

■he  lodges.  Judges,  and  all  three  were  of  opinion  that  she  was  settled  to  B» 

8  c  FoUt  ids  ^^^^^  she  lay. 

As«%«mhlnKi       ^^^'  ^^^  ^-  ^^'  ^^'^^'*»  Oxford,  T.T.  SG.l.  Burr.  S.  C.m. 

Ibrayearby  — '^^^  pauper,  N-,  was  hired  at  Christchurck,  an  extra-parochial 

a  lodger  in  an  f^ace  in  Oxford,  on  the  I6th  Mai/  1717,  for  one  year,  to  Mrs."  Ci, 

eztntparoehial  who  then  lived,  and   ever  since  hath  lived  with  her  son-in-law, 

place,  who  goes  Dr.  C,  canon  of  Christchurch  College  aforesaid,  as  a  sojourner  or 

with  hermis-  boarder  ;  and  continued  in  her  service  there  till  the  month  of 

•decent  parish  *"*  '^^®  ^9Lme  year ;  when  Mrs.  C  went  upon  a  visit  to  her  "son, 
itfSd^on  a  '  Mi**  '^•>  11^  t^c  parish  of  Faxvlej/,  where  she  continued  three  months 
visit, gains  a  upon  the  said  visit,  and  A^.  with  her  in  her  service  all  the  three 
actdcteent  by  months ;  at  the  end  of  which  the  mistress  returned  to  Christchurch, 
ivmg  the  last  ^^jj  there  the  year's  service  expired,  she  having  served  her  mis- 
^^2*  " '"  ^^^^^  ^^^  whole  year  in  pursuance  of  the  first  hiring.  The  qoestion 
&c!Fole7,]93.  ^^8,  Whether  this  N.  gained  any  settlement  in  Fatoley  Courts  by 
Stra.594.  living  with  her  mistress,  who  was  only  a  visitor? — The  whole 
tet  &  Rem.  Court  were  of  opinion,  that  the  settlement  of  the  servant  does  hot 
^ Si.  r  *'  *^^  depend  on  the  settlement  of  the  mistress  ;  for  if  a  master  or 
8  Mod  5a  mistress  hire  a  servant  for  a  year,  and  afterwards  remove  from  one 
But  see  Rex  V.  Parish  to  another  during  that  year,  it  may  be  properly  said  tliat 
Alton,;x)ii,280.  the  servant  is  hired  in  every  parish  he  shall  go  into  with  his  master 
where  it  is  said  or  mistress,  and  the  parish  where  he  lives  with  his  master  or  nufl- 
by  Lord.  Mans-  ^^ess  the  last  40  days  of  his  or  her  year,  is  the  place  of  his  or  her 
.^Wihat  u«ne^  settlement.  —  Eyre  J.  held.  That  if  a  man  be  hired  in  Ireland  for 
have  at^  this  *  year,  and  afterwards  come  within  the  year,  and  live  in  England 
case' accurately,  for  the  last  40  days  with  his  master,  that  is  sufficient  to  gain  a  set- 
But  note,  the  tlemcnt.  —  Fortescue  J.  said.  The  old  law  was,  that  th^  first " 
report  in  Bar-  night  any  person  came  into  a  town  or  parish  he  was  called  •-. 
'*'?  "  *?"■  stranger,  the  second  night  a  sojourner,  and  the  third  night  aiLin- 
tbe  oriffindT  habitant ;  and  the  order  removing  her  from  St.  P.  to  Fatoletf  Court 
record,  in  con-  was  confirmed, 
sequence  of  what  fell  from  Lord  M. 

.        .  892.     St.  Peter's  Oxford  v.  Chipping  Wycomb,    M.T.    9  G.  1. 

for^un^a  1  S/rfl.528.  — The  master  of  the  Oxford  stage-coaches  hired  a 
hiring  for  a  servant  for  a  year,  to  stay  in  an  inn  in  W*,  where  the  coach  baited, 
year,  in  a  dif-  to  take  care  of  the  horses :  he  lived  there  for  the  whole  year,  but 
ferentpari^  inasmuch  as  the  master  lived  all  the  while  in  O.,  the  Sessions 'ad- 
Sr^ter*""*  judged  the  settlement  of  the  servant  to  be  with  him.— ^Et  pkr 
dwfells,  gains  a  CuRiAM  :  The  oWer  must  be  quashed,  for  the  settlement  »  gained 
settlement  by  the  service,  which  was  in  ^. 

there.     S.C.  Fort.  S15.  *     ' 

The  service  393.  Rex  v.    Whitechapel,  E.T.   11  G.  1.  3f5S.— The  -Ciiae  ' 

need  not  be  Stated,  That  the  pauper  was  hired  for  five  years  at  W.  to  work  ia 

parfbnned  at  |^  class-house,  and  was  to  have  lOf .  a  week  ;  and  to  provide  him- 

tha.plioe  whiars  ,gff  ^^  ^^^  lodging,  &c.    It  was  insisted,  that  the  meirikiDg  of- 
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the  statute  iras  for  menial  servants ;  and  that  this  man  was  not  the  wnnant 

part  of  iiii  master's  fkmilv,  and  might  have  been  removed,  whereas  l*^'*** 

a  servant  is  not  removable.  —  Per  Curiam:  The  act  does  not  S.CFoit3r,14d. 

prescribe  any  terms  to  be  observed  between  master  and  servant.  2Sc«*.Cas.l«>i , 

10  this  case  the  hiring  was  different  from  the  usual  way,  but  he  ®  ^^^^  ^* 

is  still  a  servant*     The  act  requires  a  hiring  and  service  for  a  year 

only,  but  this  is  stronger,  for  five  years,  and  service  likewise  en« 

sued.     If  the^  pauper  had  never  lodged  40  days  in  the  parish  the 

exception  had  beipn  good,  (a) 

39^.  Res  V.  Spitayidds,  M,  T.  11  G.  I.  MSS.  —  The  pauper  a  tervaotwho 
was  hired  in  1680  to  serve  for  five  years,  which  time  he  accord    is  hind  in  om  " 
ii^ly  served  in  the  parish  of  ^4.,  but  lodged  the  whole  time  in  the  pmMi,  and 
parish  of  B.  —  By  the  Court:  He  must  be  settled  at  B,  be-  JSIf^fL 
cause  of  his  inhabitancy  there,     A  man  cannot  be  settled  but  settled  wberths 
where  he  inhabits ;  and  although  the  word  **  inhabit"  is  not  in  the  aerYe*  tha  hvt    • 
dausSe  of  settlements  of  servants,  as  it  is  in  that  of  apprentices,  4o  days, 
yet  it  must  be  understood  so,  because  every  person  that  is  settled   &  C.  8  Mod. 
any  where  must  be  settled  as  an  inhabitant.  S09. 

395.  Bishop's  Hatfield  V.  St.  Peter  s,  H.  T.  1  G.  1.  Editor'*  Aiervantgrfas: 
MSSn  —  The  case  stated,  That  the  pauper,  H»  Z.,  was  hired  by  aseulemant 
A^t  in  the  parish  of  St.  P.*s,  to  serve  him  for  one  year  in  the  where  Um  Ust    ' 
capacity  o^Auntsman.     A.  was  an  inhabitant  of  the  parish  of  St.  ^^^,^_ij 
Anm^Sf  Soho^  and  had  no  settlement,  habitation,  or  place  in  St.  P.%  h^^lSrhM 
except  his  dog^kennel,  but  lived  sometimes  at  his  house  in  fV.f  and  „o  Mttlemcnt 
sometimes  at  his  seat  in  N,     The  pauper  boarded  and  lodged  in  the  pariah, 
with  J.  B.t  in  the  parish  of  St.  P.%  merely  for  the  purpose  of  s.C.  Foley,!  S7. 
looking  afVer  his  master's  hounds.     He  served  out  the  year  in  the  str.794. 
parish  of  Si.  P.'s^  where,  though  he  was  occasionally  absent,  he  See  lUz  t. 
lived  during  the  last  40  days  of  the  year.     These  orders  were  EastIUley,jie«, 
removed  into  the  Court  of  King's  Bench  ;  and  Mr.  Strange,  in  ^^'  ^^* 
lapport  of  the  order  of  Sessions,  contended,  that  a  servant  hired 
for  a  year  could  not  gain  a  settlement  by  serving  in  a  place  in 
which  his  master  had  no  settlement.  —  Mr.  Lacey>  in  support  of 
the  origiiiat  order  of  the  two  justices,  cited  the  case  of  St.  Peter^B, 
OzfinJr.  Ckipping'Wycomb  (A),  where  the  hiring  was  at  one  place  (i)ifn/e,pl.S9S. 
and  the  service  at  another,  and  yet  it  was  held  that  the  pauper 
gained  a  settlement  where  the  service  was  performed ;  and  in  the 
pment  case  both  the  hiring  and  service  were  in  St.  P.*s.  —  The 
Court:  The  order  of  Sessions  must  be  quashed;  this  case  is 
exactly  like  that  of  Chipping- JV^eomb.    This  man  certainly  gained 
t  settlement  in  St.  P.%  though  his  master  never  lived  there. 

996-  Goring  v.  Moltstoorth,  E.  T.  4  G.  2.  1  Bar.  K.  B.  436.  ^''JJJJJ^'j;^ 
—  The  pauper  had  gained  a  settlement  in  the  parish  of  M. ;  but  ^  ^^  by*M!ii- 
afferwards  let  himself  for  a  year,  and  served  for  that  year,  to  two  gating  a  boat 
persons  that  were  partners  in  a  boat,  in  the  parish  of  G.    He  did  from  Goring  to 
not  live  in  the  whole  year  40  days  in  the  parish  of  G.,  but  plied  London^  will 
with  the  boat  in  divers  other  parishes.  —  The  Court  were  of  notgainaiet. 
opiuioDy  that  it  must  be  understood  that  the  servant  did  not  reside  ^ebu IWed^ 
ID  this  parish  for  40  days  in  the  whole  at  any  different  times  ^ays  in  th* 
'"in  tiie  year;  and  then  they  said,  their  opinion  was,  that  this  pariih. 

not  a  good  settlement.  S.  C  Seu.  &  Rem.  S19.    iSeaa.Css,41i^  - 


(•)   In  8  Mod.  S69.    Uiii  case  is  be  lodged  the  whole  time  in  ITAile. 

WMj^y  NMiied.     It  apptiurt  by  Fo-  chapel  except  one  month,  and  that  tbs 

lqr»  IS8.  ttat  Che  ocder  set  forth  that  Court  held  him  to  be  settled  Umto. 
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Aierrice,with  397.  Rex  v.  LadocJc,  E.  T.  1-5  G.2.  Burr.  S.  C.  179.  — J.  H- 
the  executor  of  covenanted  with  2>.  ff.  to  serve  him  for  one  year  in  L.  for  44.  lOs. 
ibfi  ipaster  for  and  served  him,  and  received  the  year's  wages  of  him.  Upon  the 
rfAr*"^'*1r'  expiration  of  the  year,  J.  R.,  the  pauper,  made  a  new  contract 
juJ^JJJJijJh*  ^^^  ^^^  master,  to  serve  him  for  another  year,  for  the  wagea  of 
fitn  where  the  5l.  105.;  and  in  pursuance  of  the  last-mentioned  contract,  served 
fairing  for  a  and  lived  with  //.,  in  Z^.,  till  the  time  of  ff/s  death,  which  hap* 
per  was  made,  pened  about  half  a  year  after  the  last-mentioned  contract  was 
dLSrfthL'****  made.  Upon  the  death  of  the  master,  fV.  H.,  of  Si.  £.,  the 
maatar  does  not  executor  of  D.  ff.,  asked  the  pauper  if  he  was  willing  to  serve 
diiiolf«|tbe  l^i<^  (^^^  executor)  for  the  remainder  of  the  said  last-mentioned 
contni^tj  and  year,  according  to  the  bargain  made  between  the  testator  and  the 
the  tenrajDt  by  said  J.  /^.,  which  J.  R.  agreed  to,  and  thereupon  went  with  and 
sudytervice  served  the  executor  in  St.  E.  during  the  remainder  of  the  year; 
mi^ia^^  and  at  the  end  of  it  received  of  fV.  H.  some  part  of  the  wages 
seeood  p«rbh.  ^^^^  ^^^^  ^"^  ^^  ^^"^  ^^  ^^^  death  of  the  testator,  (who  had  paid 
8iC«S  Su«.  some  part  himself  to  R.,)  and  the  executor  also  paid  R.  the  residue 
1164.  of  the  year's  wages  contracted  for  with  the  testator. —  Lee  C.  J. 

And  lee  Rex  o.  The  first  year's  service  with  D.  //.  is  not  material  to  the  present 
MAlmAfpoit,  case :  the  question  is,  Whether  he  gained  a  settlement  at  Si.  E. 
jflwd^.  by  serving  the  executor?    It  is  agreed,  that  where  there  is  a 

proper  hinng  and  service,  the  place  of  service  for  the  last  40  days 
gives  the  settlement.  The  present  question  depends  upon  8i  &  9 
JV.  3.  c.  30.  §  4.  viz.  Whether  it  be  a.  continuance  for  a  year  ia  the 
same  service  ?  The  words  of  that  act.  are,  '*  Unless  such  person 
**  shall  continue  and  abide  in  the  same  service  during  the  space 
"  of  one  whole  year."  This  case  differs  from  that  of  apprentices  ; 
where  the  settlement  is  gained  by  service  under  the  mdenture. 
There  has  been  no  adjudged  case  of  serving  an  executor  of  the 
master  of  a  hired  servant.  But  I  do  not  know  how  to.  distinguish 
(a)Potf,pl.414.  this  case  from  that  of  Solebury  v.  Ivinghoe(a),  where  the  servant 
served  the  assignee  of  the  farm,  and  the  Court  considered  it  as  a 
continuance  of  the  service  under  a  hiring  for  a  year.  So,  in.  this 
case»  the  contract  is  continued  by  the  executor :  and  the  differ- 
ence of  persons  cannot  be  more  material  in  this  case  than  it  was 
in  that :  nor  does  the  act  of  parliament  require  the  service  to  be 
the  same  as  to  the  place  or  person  ;  but  only  a  continuance  of  the 
same  service.  And  this  is  a  continuance  of  the  same  service,  and 
not  a  new  contract.  Where  there  is  a  hiring  for  a  year,  and  also 
a  service  for  a  year,  they  shall  be  joined  tosether.  I  think  this 
is  the  same  service  ;  viz,  a  hiring  continued.  Tike  the  case  of  Sole- 
hurtf  V.  Ivinshoe;  with  a  difference  only  as  to  the  person. — 
Wright  ana  Demnison  Js.  concurred  in  his  Lordship's  opinion. 
They  held  it  no  new  contract.  The  executor  was  the  represent- 
ative of  the  testator;  and  only  asked  the  servant  if  he  was  wiJh'ng 
to  continue  the  former  contract.  The  contract  was  not  deter- 
mined and  dissolved  by  the  death  of  the  master.  The  servant 
(^.Bilt.139.     was  obliged  to  serve  the  executor ;  and  the  executor  to  pay  him.  {b) 

And  they  agreed  that  this,  being  the  case  of  an  executor,  was  a 

stronger  case  than  that  of  Solebury  v.  Ivinghoe,  where  the  second 

master  was  only  assignee  of  the  farm,  a  mere  stranger. 

■n*^^©^^         898.  Grecntvich  v.  Longdon,  M.  T.   18  G.  2.  Burr.  S.  C.  243. 

~^|^^    — //.  Wn  the  pauper,  was  the  daughter  of  G.  fV.,  deceased ;.  who, 

jFgrthtr.ftpT^    iQ-  bis  lifetimei  hired  bitpself  for  a;  year  and  served  a  year  as  a 
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lif ery  lerfaiH,  at  7/.  wages,  to   one    S.,  of  the  William   and  ii  sufficient  if 
Martf  y^ohx^   who  had  a  house  and  family  at  G.*  and  resided  he  reside  at 
there  wh^n   not  absent   on    the  King  s  service.     S.  made  fre-  d»^«ent*Ime»  - 
^uent  voyages  to  and  from  //.,  and    IV,  always    attended  him  ^  y^      "•  * 
in  the  same ;  but  W.  never  was  4-0  days  together  at  G.,  though   ^^^  ^'^  ^^^^ 
during  his  sarvice  he  was  there  40  days  at  different  times.    The  731/ 
Seasions  adjudged  that  W.  was  settled  in  G.,  under  whose  settle-  Cald;.4Ki43. 
ment  i/«  W,  derived  hers ;  not  having  gained  any  in  her  owa 
right.  — The  order  of  Sessions  was  affirmed. 

399.  Rex  v.    Croscombe,  M.  T.   19  G,2.   Burr.  S.  C.  25S^—  If,  a  quarter  of 
«/•  G.,  the  pauper^  was  born  in  C.,  and  lived  there  with  his  parents  a  ir^arafter  a 
tilt  about  15 ;    then    hired  himself,  being   single,    to    live   with  ^*i""^  "^  ""^ 
Or.  L,^  as  his  servant,  for  a  year,  for  4/.  and  a  livery  ;  and  accords  S^„^J[^^^' 
ingly  lived  with  his  master,  in  the  liberty  of  St.  A.^  during  that  the  servant  aa 
yeaTt  and  had  his  wages  and  livery;  and,  without  coming  to  any  part  of  his 
new  agreement  at  all,  continued  with  his  master,  in  the  liberty,  family,  i«mov«- 
about  a  ouarter  of  a  year  longer.     Then  the  master  took  a  house  *°"?  *'**^I!IL 
above  10/.  a  year  in  the  parish  of  St.  C,  and  with  his  family  (G.,  K^*rL*7!!L 

^1  %_   .  X  '  J  J!    \  •  1  I'i  •     "^     I         the  servant  coo* 

toe  pauper,  being  one)  removed  out  of  the  said  liberty  mto  that  tinues.  to  serve 
house  in  the  parish  o^  St.  C,  where  G.  continued  to  live  with  him  ux  munth ivitbT 
about  six  months  under  the  6rst  contracti  and  was  paid  the  same  out  any  new 
wages,  in  proportion  to  the  time.  —  Lke  C.  J.  observed,  that  the  "^""r*'-^^ 
itatuieof  13  Car.^2.  c.  12  §  1.  authorizes  the  justices,  upon  com-  «|Ili7hiriii«^^^ 
plaint  inade  by  the  churchwardens  or  overseers  within  4rO  days,  to  ^^  f^  paw 
reoaoye  the  pauper  to  that  parish  which  was  his  last  place  of  set-  for  a  yeiu*,  be 
tlement  for  iO  days,  either  as  a  native,  householder,  sojourner,  gains  a  settle* 
apprentice,  or  servant ;  for,  then,  service  for  40  days  gained  a  ™®ot  in  this 
servant  a  settlement.     Then  the  3  &  4  »^.  &  Af.  c.  1 1 .  §  7.  enacted,  J^  i^^^ 
''That  if  any  unmarried  person,  not  having  child  or   children,  Uie  last  40  days, 
'<  shall  be  lavfuJUy  hired  into  any  parish  or  town  for  one  year,  &c., 
"  such  service  siiould  ^ain  a  settlement."     But  this  statute  was 
doubtful  upon  the  service ;  it  being,  that  ^*  such  service*'  should 
g^io  ft  settlement,  though  no  notice  in  writing  should  be  delivered 
m^  published,  as  that  act  required.     The  8  &  9  JV.  3.  c.  30.  §  4. 
evLplained,   therefore,   the  former  act  of  3  &  4  IV.  &  M.  by  re- 
quiring that  it  shall  be  not  only  a  hiring  for  a  year,  but  also  a 
ictfirice  for  a  year,  and  a  continuance  in  the  same  service  durijng 
ijie  y£ar.     "  That  no  such  person  so  hired  as  aforesaid  shall  be 
*'  adjudged  or  deemed  to  have  a  good  settlement  in  any  such 
"  parish  or  township,  unless  such  person  shall  continue  and  abide 
"  iQ  the  same  service  during  the  space  of  one  whole  year.**  (a)  (a)  See  Foley's 
The  two  considerations  of  a  settlement  gained  in  this  way  are,  tlie  P«>or  Laws, 
benefit  to  the  parish,  and  the  labour  of  the  person.     It  is  con-  ^js.  213,  214., 
tenoed  that  the  pauper  in  the  present  case  gained  a  settlement  in  pf  ^ijnmjjj^j 
Si,  A^*8;  and  that  it  shall  not  be  destroyed  by  what  followed.    But  ^^d  the  hiHtory 
I  say,  hei  has  destroyed  that  settlement  and  gained  a  new  one,  by  of  it  are  well 
what  be  has  done  since  ;  for  it  is  certainly  the  same  service ;  and  explaineil  by 
the  last  40  days  of  it  make  the  settlement.     And  by  gaining  a  ^ifi^fji,^ 
latter  settlement,  he  of  course  loses  his  former  one.     His  Lord-  ^j^g^ of  SilTer* 
itbip  said  he  could  not  distinguish  it  from  the  cases  cited,  of  a  ton  and  Ashton, 
hiring  for  a  year  and  a  service  for  a  year ;  which  is  holden  to  gain 
asettlement,  though  the  service  be  not  under  the^ame  hiring: and 
be  tlipught  it  quite  indifferent  in  what  parish  the  service  was, 
sbce  it  was  th^  same  service.     The  three  other  Judges  concurred, 
upon  the  same  principles.— Tub  Couat^  therefore^  w^  una-.  - 
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nimous  that  the  settlement  of  the  pauper  was  in  S^.  C,  where  he 

served  the  last  40  days. 
If  a  person  be  400.  AUon  v.  Elvetham,  E.  T.  30  G.  2.  Editor'*  MSS.  —  The 
STdhiJSdM^'  parish  of  A.,  in  1722  gave  a  certificate  with  R.  C.  the  father  of 
ierrantiiithe  ^'  ^'  junior,  and  E.  the  wife  of  the  said  R.  C.  senior,  to  the 
perish  of  A,  parish  of  E,,  acknowledging  them  to  be  legally  settled  in  the 
end  go  with  his  parish  of  A, :  under  this  certificate  R.  C*  the  father  and  E.  his  wife 
master  to  Scar-  ^ent  into  the  parish  of  E.,  and  dwelt  there  ever  afterwards.  R.  C 
SSie"^^?'^  *°^  junior  was  born  at  the  parish  of  JB.,  after  the  certificate  granted  as 
placMmerely  aforesaid ;  and  neither  C.  the  father,  nor  R,  C.  junior,  did  any  act 
Ibr  the  seeaoD^  to  gain  a  settlement  in  E.  R,  C  junior,  on  the  29th  of  August 
where,  after  re-  1734,  was  hired  for  a  year,  as  a  covenant  servant,  by  Sir  Henry 
aiding  40  days,  Calthorpe,  Knight  of  the  Bath,  in  the  parish  of  E.  At  the  ex- 
Mid^SB*^*^"^  P**"*^^*®"  of  the  year,  he  was  hired  again  as  a  covenant-servant  by 
applies  tohis"  ^^^  ^'  *^  -^•»  ^^^  another  year,  and  served  the  second  year  out ; 
master  there  to  but  the  last  40  days'  service  of  the  second  year,  which  he  Uved 
make  a  new  with  Sir  //.,  was  in  the  parish  of  5.>  in  the  county  of  York.  He 
agreement,  but  did  not  at  the  end  of  the  second  year  quit  the  service  of  Sir  //.  .• 
^iT^^^^  but  at  the  expiration  thereof,  viz.  on  the  29ih  AuguH  1736, 
time  enough  applied  to  Sir  tt  to  make  a  new  agreement  for  another  year ; 
when  we  return  when  Sir  //.  said,  **  It  would  be  time  enough  when  they  returned 
home,"  and  the  *<  home  to  £."  Whereupon  he  continued  on  for  about  six  weeks, 
■errant  COD-       until  Sir  //.  returned  back  from  S.  to  E.^  when  C.  was.  agam 

servSe"iehirna  ^^^^^  ^7  ^V  ^'*  ^^^  *  ^^^^^  y^*""'  *'  advanced  wages,  and  served 
home  with  his  ^®  ^^^  ^^'''^  ^^^^  ^"^  ^"  ^^^  parish  of  E. ;  and  continued  in  the 
master  to  the  service  of  Sir  H.  for  seven  years  more  in  £,,  and  his  wa^es  were 
parish  of  A,  and  advanced  every  year,  by  agreement  between  him  and  Sir  ii.  C 
Jji^j***"'^  After  quitting  Sir  H.*s  service,  he  married  AnnCf  named  in  the 
toad  for  a^  order ;  by  whom  she  had  the  four  children  also  named  in  the  said 
advanced  '  order,  and  now   living.  —  The  Sessions   confirmed  the   original 

wages,  and  order ;  for  that  the  parish  of  A.  gave  the  certificate  under  which 
serves  the  year  the  said  R,  C,  junior  was  born  ;  and  neither  his  father  nor  himself 
accordingly,  he  did  any  act  whereby  to  gain  a  settlement  in  £.—  This  case  was 
ttn^settl  ^""i  *^''6"^^  ^^^  ^^^  term,  and  the  Court  took  jtime  to  ^consider  of  it; 
lu  Sctfbmuffh  ^^^  ^^**  '^'*™  Lord  Manspield  C.  J.  delivered  the  resolution  of 
by  his  40  days*  the  Court:  The  general  question  is.  Whether  Ms  accidental 
jesidence  there,  service  of  40  days  at  S.  acquired  a  settlement  to  the  servant  ?  It 
8.Cjpurr.Sett.  ifi»  immaterial  whether  the  master  has  or  has  not  a  settlement  in  the 
Casr^V^  place  where  the  service  is;  because  that  will  not  prevent  the 

servant  gaining  a  settlement ;  but  the  objection  here  is.  Whether 
the  40  days  at  5.  are  to  be  considered  barely  as  a  continuation  of 
the  service  at  E,  or  a  new  bond  Jide  service  at  iS.  ?  There  are 
several  cases  where  a  servant,  though  locally  absent,  may  yeLbe 
considered  as  continuing  his  service  in  the  place  to  which  he  was 
hired.  So  if  a  servant  be  ill,  and  go  to  Bath  by  the  consent  of 
the  master,  that  would  be  a  continuation  of  the  service.  Therefore 
the  consideration  here  is,  of  convenience  and  inconvenleoce,  of 
justice  and  injustice ;  which  will  have  great  weight,  unieas  there 
are  authorities  which  stand  in  the  way.  J  will  consider  thu, 
first,  under  the  circumstances  of  the  case ;  then,  secondly,  I  will 
consider  the  authorities.  The  general  ground  upon  which  this 
must  be  determined,  if  there  are  no  authorities,  is  this:  sab* 
^tantially,  the  master  lived  at  E. ;  he  hired  his  servant  to  be  a 
servant  there;  die  parish  was  jealous  of  the  servant  comiDg  ia 
there,  and  got  a  certifieate  from  A.    Sir  H.  haoDeni  to  sro  to  & 
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an  a  aofounier  for  a  fmrticular  purpose,  and  not  as  an  inhabitant. 
When  they  are  to  make  an  agreement  for  a  third  year,  they  both 
consider  themselves  as  absent  from  home.  It  would  be  perilous 
for  these  public  places  of  resort  if  such  a  service  were  to  gain  a 
settlement.  Besides,  what  fraud  would  be  brought  upon  parishes^ 
if  aettleinents  might  be  gained  in  this  manner,  when  a  parish  trusts 
to  certificates  ?  Suppose  a  person  in  service  has  an  accident  upon 
the  road  by  breaking  a  leg,  and  he  stays  40  days  at  a  place,  snail 
that  be  a  settlement  ?  Suppose  he  stays  40  days  with  his  master  in 
a  searpan^  beine  windbound,  would  that  gain  a  settlement  ?  The 
master's  abode  liere  is  at  £.,  which  I  lay  great  stress  on.  The 
domicil,  as  the  Civilians  call  it,  of  Sir  H.  was  not  at  S,  I  shall 
next  consider  the  authorities  cited  ;  the  principal  of  which  was  the 
case  of  Si.  Pete/s  in  Oxford  v.  FatioUy.  (a)  The  Court  will  pay  W-Artivpl.591. 
regard  to  former  determinations  for  the  sake  of  certainty  ;  but  if 
an  authority  be  single,  and  plainly  productive  of  inconvenience, 
the  Court  will  in  such  case  over-rule  it;  the  present  authority, 
however,  does  not  at  all  contradict  the  doctrine  I  have  been 
laying  down.  Thia  case  was  cited  to  show,  that  a  passage  or 
transitory  residence  might  gain  a  settlement.  I  shall  state  the 
case  as  it  is  in  Strange;  where  it  is  said,  that  in  the  case  of 
Ruffbrd  it  was  not  doubted  but  that  hiring  into  an  extra-parochial 
place  would  gain  a  settlement.  And  so  Powell  J.  somewhere 
said,  that  if  a  servant  was  hired  for  a  year  in  Ireland,  and  the 
service  vras  performed  here,  it  would  gain  a  settlement.  But  here 
I  cannot  bat  observe,  that  it  is  a  great  pity  that  cases  should  get 
abroad  under  the  sanction  of  great  names,  which  being  taken  fron» 
notes  that  gentlemen  have  taken  only  for  their  own  use,  and  not 
by  an^  public  officer  appointed  for  that  purpose,  are  incorrect 
often  m  the  statement  of  then^  The  present  case,  as  reported  in^ 
Shrangef  is  most  certainly  misreported.  It  is  stated,  that  the 
pauper  was  hired  for  a  year  into  Christchurch,  without  saying  how 
or  under  what  circumstances  her  mistress  lived  there ;  and  that 
her  nustress  went  upon  a  visit  to  Fatoley  Court*  Now  her  mistress 
being  a  single  woman,  could  not  possibly  have  any  abode  in  C. 
but  aa  a  visitor  or  friend.  And  it  is  farther  said,  that  the  only 
doubt  was,  whether  the  settlement  gained  at  C  was  superseded 
or  i|ot?  That  could  not  possibly  be- so.  For  she  could  by  no 
meana  gain  a  settlement  in  C,  which  was  not  only  an  extra- 
parochial  place,  but  a  single  house  only,  having  been  Qnce  ar 
laonastery,  being  in  nature  of  one  of  the  King's  palaces,  which 
may  be  extra-parochial.  I  mention  this  to  show  the  incorrectnesa 
of  caaea,  which  cannot  be  relied  on.  This  case  is  also  in  Fole^ 
215*  and  Cases  of  SettL  159.  reported  differently.  But  all  of  them' 
together  may  serve  to  help  us  to  the  truth,  and  which,  upon 
inquiry,  I  find  to  be  this :  Mrs.  Cooke,  the  nnstress  of  the  servant, 
had  two  daughters ;  one  married  to  Dr.  Clavering,  dean  of  C. ; 
the  ether  to  Mr.  Freeman,  who  lived  at  F.  C.  And  she  lived 
alternately  with  these  two  gentlemeni  her  sons-in-law ;  and  was  as 
much  at  jF.  C.  as  at  C,  and,  as  I  observed  before,  it  was  not 
possible  the  servant  should  be  settled  at  C ;  because  it  was  an 
eatn-parochial  single  house.  This  was,  I  think,  the  only  material 
cited  at  bar;  but  there  is  another  which  I  have  had  men-< 


tioned  to  me.  Bishop's  Hatfield  v.  Si.  Peter's  in  St.  AUanU  (a);  {li)Jnt9,^ln5. 
where  a  hontaman  was  hired  by  one  Mr.  Arnold^  who  lived  aome- 
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A  iiailorboy 
who  hires  tiim . 
wlf  for  a  year 
to  the  boau 
■wain  of  the 
hulks  which  lie 
At  Chatham  in 
the  riTer  Mrd- 
wayt  and  senres 
for  a  year  some- 
times on  board 
one  hulk,  and 
sometimes  on 
board  another, 
sleeping  and 
being  Tictualled 
therein,  may,  it 
seems,  gain  a 
settlement  in 
that  parish 
within  which 
the  hulk  litis, 


times  in  fVestminsier,  and  sometimes  at  Northampion^  and  the 
servant  resided,  where  the  hounds  were  kept,  at  Si*  Alban*s  ;  and 
the  only  question  was.  Whether  tlie  servant  could  acquire  a  settle- 
ment there  by  such  service,  as  his  master  had  none  ?  And  there 
was  no  doubt  but  he  could ;  for  he  came  exactly  within  the  case 
of  a  stage-coachman,  who  was  hired  to  serve  at  fV^comb,  though 
the  master  lived  at  Oxford  ;  where  it  was  held,  that  tlie  servant's 
settlement  does  not  at  all  depend  upon  the  master's.  But  thdt  caie 
was  very  different  from  the  present;  for  the  question  was  not» 
Whether  there  was  a  continuance  of  service  with  the  master  in 
Westminster  or  Northampton  ?  but,  whether  he  was  settled  by 
living  in  that  place  with  the  hounds  ?  and  the  master,  I  suppose, 
might  be  prooably  a  member  of  parliament;  and  might  have  a 
house  to  go  to  for  hunting  merely,  which  is  a  very  common  case 
in  the  neighbourhood  of  London,  However,  there  is  no  precision 
in  the  case  on  which  the  Court  can  rely ;  and,  upon  the  whole,  I 
think  it  not  at  all  inconsistent  with  our  present  resolution,  which 
is,  that  in  the  present  case  the  whole  of  the  service  was  only  a 
continuation  of  the  service  at  E.  However,  I  would  have  it 
observed  in  the  present  case,  that  I  lay  great  stress  on  both  the 
master  and  servant,  considering  E.  as  flieir  home  (a),  as  also  upon 
the  precedent  and  subsequent  service,  and  upon  the  circumstances 
of  the  certi6cate.  And  the  order  of  two  justices,  removing  the 
paupers  from  E.  to  A,f  together  with  the  order  of  Sessions  con- 
firming it,  was  affirmed. 

401.  ReJp  V.  Friendsbury,  T.  T.  9G.3.  Burr.  S.  C.  644.— 
«/.  B,f  when  a  boy,  hired  nimself  at  50s -  per  annum,  for  a  year 
certain,  to  one  S  ,  who  was  a  boatswain  of  the  Chatham  hulk ;  and 
he  continued  in  his  master's  service,  under  the  same  contracti  and 
without  any  fresh  hiring,  for  the  space  of  18  months.  During  all 
that  time,  S.  the  master,  kept  house  and  lived  and  resided  at  Q., 
in  Kent,  with  his  family;  but  the  pauper,  during  the  first  12 
months  of  his  service,  laid  and  victualled  on  board  the  C.  tiulk,  m 
the  river  Medtoay,  when  laid  at  her  moorings  there ;  having  the 
parishes  of  C  and  G.  on  the  east  side  of  the  river,  and  the  parish 
of  F.  on  the  west  side  ;  but  the  hulk  laid  nearest  to  the  parish  of 
C.  About  six  months  before  B.  left  the  service  of  5.,  the  C 
hulk  went  into  C.  dock  to  be  repaired;  and  ^.  was,  duHng  that 
time,  bv  the  order  of  S.,  removed  and  laid  and  was  victualled  on 
board  the  Sterling  Castle  hulk ;  which  likewise  laid  in  the  river  A/., 
having  the  parish  of  G.  on  the  one  side,  and  the  parish  of  F.  on  the 
other ;  but  the  said  hulk  laid  nearer,  by  a  third  of  a  cable's  length, 
to  U,  C,  which  is  in  the  parish  of  F.,  in  K.,  than  it  did  to  the 
parish  of  G.     After  /?.  had  been  on  board  the  S.  C  Imlk  about 


(«t)  In  the  case  of  Rex  v.  Bath  £as. 
ton,  pos/,  pi  408.  it  was  determined 
that  the  pauper,  who  had  been  hired  in 
the  parish  of  Both  Eatton,  and  who 
attended  his  master  and  his  family  to 
Exmouth,  merely  for  the  purpo^  of 
sea-bathing  during  the  season,  for  more 
than  40  doys,  and  was,  aft#r  having 
served  more  than  a  year,  discharged  at 
ExmouUi  from  his  said  service,  was 
thereby  settled  t' Exnumh,  and  the 
case  d^iaguiahed  firom  Bex  ow  Altoo 


by  the  circumstances  above  staC«d. 
See  also  Hex  o.  St.  Andrew^  Holbom, 
H.  24  G.  8.  Cald.  406.,  wbtre  Lord 
Mantfield,  speaking  of  the  case  of 
Alton  V.  Elvetham,  says,  "  There 
"  were  a  variety  of  circiimstancci  In 
**  the  case.  Ft  ietUes  no  generai  frmei- 
**jtles  at  aUi  and  the  fact  of  the  aer- 
**  vant  being  a  certificated  mm,  which 
*'  is  a  statutable  disabili^,  waft  a  ma- 
**  teiial  circuoutance  in  the  csts.'* 
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ihre  mbnChs,  the  C  hulk  (of  which  S.  his  master  still  continued  onboarAoT 
boatsMin)  came  out  of  the  dock,  and  the  pauper  returned  on  which  he  lo 
board  of  her,  where  he  continued  about  a  niontn;  at  the  expir-  liTwandienrti, 
ation  of  which  lime  he  quitted  his  master's  service.    These  several  ^^S!^^^ 
hulks  are  always  afloat,  and  swing  round  with  the  change  of  the  r^sideiuwina' 
tides;  and  the  places  where  thev  laid  were  the  homes  of  each  different parith. 
of  the  vessels  respectively. —  The  Court  sent  the  case  back 
to  the  Sessions  to  be  restated,  and  to  have  the  fact  ascertained, 
**  Whether  the  place  where  the  S»  C.  hulk  lay  was  within  the 
parish  €€  F.  or  not  ?**     But  it  did  not  come  before  the  Court 
again. 

402.  Rex  y.  East  lislei/,  M.  T.  12  G.  S.    Burr,  S.  C.  722.  —  Agnicmiwliois 
•/•  A*  was  hired  at  a  place  called  B,  J9.,  in  G.,  as  a  groom,  for  ^iwlforAfMr 
one  year  certain,  to  the  Earl  of  P.,  (who  had  then  a  scat  at  fF.,)  fg^w^Mmb^^ 
by  one  T.  A,  then  a  servant  to  the  earl,  at  the  rate  of  3/.  3*.,  «»«"*  by  lenriqf 
and  a  livery  for   the  year,   to   look   after    the  earPs  running-  ^\^J^  f^ 
horses,  which  then  stood  at  B.'s  at  B.  B,     He  lived  the  former  ^-^i,  i,,  g^^ 
part   of  that  year  at  B,  /?.,  and  went  from   thence,  with   the  for  the  purpose 
Dorses,  to  the  parish  of  M.  in  8.;  where  he  staid  the  remainder  oftnuninghit 
of  that  year,  within  about  20  weeks  :  and  received  his  year's  wages.  "J""*?]^'^ 
During  all  that  year  he  was  an  attendant  on  the  earPs  running-  "i^^^JS^ 
horses,  and   never  once  was  at  fT.  during  all   that  year.     At  m^n^hM 
the  expiration  of  the  year  he  was  asain  hired,  at  M.,  as  a  groom,  neither  houit 
for  another  year  certain,  to  the  Earl  of  P.,  by  one  J ,  steward  to  nor  land  nor 
the  carl,  at  the  rate  of  6/.  6*.,  and  a  livery,  for  that  year;  still  to  "f^?J^*  "* 
look  after  the  earl's  runnine-horses.     He  staid  with  the  horses  ^"•P"**' 
at  M.  for  some  short  time ;  from  whence  he  went,  with  the  horses, 
to  ^.,  where  he  staid  about  three  weeks,  and  then  went  from 
thence  to  E.  /.  with  the  horses,  where  he  remained  about  10 
weeks.     He  went  with  the  horses  to  Epsom  races,  where  he  staid 
about  10  days.     He  then  returned  with  the  horses  to  ^.,  where 
he  remained  about  three  weeks.     He  then  went  from  thence  to 
3f,  with  the  horses,    where  he  staid  about  20  weeks;    during 
which  his  second  year  expired ;   and  he   received   that  year's 
wages,  and  continued  under  that  last  hiring,  in  the  capacity  of 
a  groom,  and  to  attend  the  earl's  running-horses,  for  another  year, 
without  making  any  fresh  contract.     He  went  from  Af.  to  £.  /• 
with  the  horses,  and  continued  with  them  there,  at  one  W>  P.'s, 
in  the  parish  of  JS.  /.,  for  the  space  of  10  months ;  when  W.  F» 
paid  him  bis  wages  by  the  earl's  orders ;  and  thereupon  he  was  ^ 

discharged  from  the  earl's  service.  During  all  the  said  three  years 
he  never  served  the  earl  in  any  other  capacity  but  as  a  groom,  to 
look  after  and  ride  the  horses ;  and  never  was  once  at  IV.  durinz 
the  last  year,  nor  ever  gained  any  legal  settlement  afterward. 
The  pauper  did  not  serve  the  earl  at  fV.  for  the  space  of  40  days 
together  at  any  one  time,  but  did  serve  him  at  other  places  for 
the  space  of  40  days  together  at  one  time,  E.  /•  is  a  public 
place  for  exercising  and  training  of  running-horses,  and  the  earl 
nad  hot  any  house  at  E.  /.,  nor  any  estate  there.  The  question 
was.  Whether  a  groom,  residing  at  a  public  place  where  his  master 
bad  no  house  or  estate,  merely  for  the  purpose  of  training  race- 
bones,  could  gain  a  settlement  in  that  public  place?  —  The 
Cbtar  were  unanimous  that  this  was  just  the  case  of  the  hunts^ 
Dnm  mentioned  in  the  case  of  Sir  Harru  Cahhorpe'%  slemmt,  ^^iv,  pi.  400. 
and  that  A.  had  gained  a  settlement  in  E.  /l 
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under  A  yearly.  Jhe  pauper,  about  the  latter  end  of  AuguH  1763,  waa  hired  M  M 
***""*'tr*T  t  ^^6"»^^  servant,  for  a  year,  to  the  Rev.  Mr.  R.,  who  then  resided 
40di9i!iit  Ex*  ®^  ^**  house  at  -B.  JB.,  as  his  only  place  of  general  residence.  He 
nunuh^to  which  entered  upon  the  service,  and  served  the  year  and  some  months, 
pkce  he  had  He  served  the  first  part  of  the  year  at  B.  E. ;  but,  about  the.  latter 
accompanied  end  o? April  1764*  he  attended  Mr.  72.,  with  the  rest  of  h&s  family,  to 
**  h  "hS*''  Exmouth,  where  Mr.  R.  went  for  sea-bathing.  Mr.  R.  hired  by  the 
there^ih^s  ^®^^»  *^^  ^^'  ^^  15*'  ^y  ^^  week,  the  whole  of  a  small  lodging-house 
family  and  ^^  '^v  which  belongecf  to  an  innkeeper,  who  kept  it  ready  fumishedy 
lired  in  a  hired  solely  for  the  purpose  of  letting  it  to  strangers;  in  which  he 
bouse  for  the  staid  for  tlie  space  of  10  weeks;  during  the  whole  of  which 
porpMeofm-  x\mQ  the  pauper  served  him  there.  Mr.  R.  then  hired,  by  the 
aeSeroe^t**  week,  lodgings  in  another  house  in  E.  ;  being  obliged  to  quit  the 
-iikmoKM.  former  on  account  of  its  being  engaged  to  a  lady  and  her  niece 

from  £«.,  who  came  to  £.  for  the  same  purpose  of  sea-balhing. 
He  staid  at  the  last-mentioned  lodgings,  and  the  pauper  with 
him,  for  the  space  of  two  months,  except  an  absence  of  about 
three  weeks  on  an  excursion  into  A".,  where  the  pauper  eUended 
him :  after  which  he  returned  to  £.,  and  the  pauper  with  himy 
who  continued  in  his  service  at  E.  till  his  master  discharged  him, 
just  before  his  leaving  that  place,  and  returning  to  his  said  resi- 
dence at  B.  E, ;  which  was,  when  he  gave  up  the  lodging  last- 
mentioned,  at  the  expiration  of  the  said  space  of  two  mootlM.  E. 
is  a  place  generally  resorted  to  by  persons  from  Exeter  and  Z>«  for 
sea-bathing ;  but  merchants  also  resort  to  it  from  Exeter  as  to  a 
village  ;  just  as  merchants  from  L*  resort  to  G.  or  //•  It  was  in 
the  nature  of  ^.,  but  of  inferior  estimation.  No  physician  resided 
at  £  ,  or  nearer  than  Exeter  which  is  10  miles  distant ;  the  bathing 
accommodations  were  extremely  good ;  there  were  balls  there* 
and  a  card  assembly  once  a  fortnight.  —  Lord  Mansfield  deli- 
vered the  unanimous  opinion  of  the  Court,  that  the  pauper's  aet- 
tlement  was  at  E,  This  was  a  common  hiring  for  a  year :  there 
is  nothing  particular  in  it.  And  in  the  case  of  a  common  hiring 
for  a  year,  a  service  with  the  master  for  a  year  gains  a  settlement 
to  the  servant  in  the  place  where  the  last  40  days  of  such  service 
were  performed.  Here  the  service  with  the  master  for  the  last 
40  days  ended  at  E.  There  was  no  continuance  of  service  with 
the  master  afler  the  master's  return  to  B.  E,  In  the  case  of 
(a}^iilrtpl*400.  Alton  v.Elveiham  there  (a)  were  many  particular  circumstances;  the 
servant  was  born  at  Elvethaniy  under  a  certificate  from  A*;  and  could 
not  gain  a  settlement  there  by  his  original  hiring  and  service  in 
that  place  ;  nor  without  a  discontinuance  of  it,  and  a  new  subse- 
quent hiring.  But  no  such  discontinuance  ever  happened  in  that 
case ;  the  service  did  not  end  at  S.;  it  continued.  The  servant  at  jS. 
propm  ed  a  new  agreement  for  another  year;  his  master  said,  it  would 
be  time  enough  when  they  returned  home  to  Elvetham,  Whereupon 
the  servant  continued  on,  for  about  six  weeks,  until  they  returned  to 
«  Elvetham  ;  when  he  waff  again  hired  by  his  master  for  a  third  year» 

and  served  it  out  at  Elvetham^  and  continued  in  his  master's  service 

^  ^^421  4M  ^^^  "®^®"?  y^^^  "'®'®  *°  Elvetham. (b)  So  that  it  was  a  continuation  of 
'^*      '      '      *  the  original  hiring  ;  the  contract  did  not  end  at  S»    The  questiont 

thereibre»  in  that  case  was.  Whether  serving  his  master»  who 
resided  at  &  as  a  sojourner,  for  above  40  days,  should  oain  the 
servant  a  settlement  there,  when  his  former  hiring  a(  Ehe&am  was 
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«ol'diib6nliBiiecl  nor  ended  at  S.»  but,  on  the  contrary,  continued 
and  went  on  until  and  afler  their  return  to  the  roaster's  general 
reaideace  at  E.  f  But  that  case  does  not  lay  it  down  generally, 
.that  no  aervants  can  gain  settlements  at  places  where  people  go 
to  drink  waters,  though  they  serve  their  masters  or  mistresses 
there  for  40  days.  If  it  does,  it  is  wrong ;  for  no  such  general 
rule  ought  to  be  laid  down.  We  are  all  of  opinion,  that  this 
servant,  who  went  with  his  master  to  this  place,  and  served  him 
.  there  for  tiie  last  40  days  of  his  service,  which  ended  at  this  place, 
and  was  not  at  all  continued  at  any  further  time  or  place,  is  legally 
settled  there  by  serving  the  last  40  days  at  it. —  Willes  J. 
strongly  declared  his  assent  to  this  opinion ;  and  added,  that  he 
-hoped  that  it  would  now  be  understood,  that  serving  a  master  40 
days  at  a  public  place  gains  the  servant  a  settlement  at  that  public 
plaoe. 

AM*  Loiweu^.Larutephany  E.  T.  16  G.  3.    Burr.  S,C.S25. —  IftbeKadtiiM 
Em  M*  was  hired  for  a  year  to  «/.  fV.  of  Z,.,  where  his  master  oc-  of  a  Mirrat  be 
cupied  his  own  estate.    He  continued  with  his  master  in  L.  till  alterxMtcljr  in 
some  time  before  St.  Peter* i^ide^  when   his  master  and  family  Jj**??^^^?^ 
removed  to  LaaesSf  in  which  parish  his  master  rented  another  farm  :  ^]||£a„c  for  ^q 
he  continued  with  bis  master  in  Lowess  till  the  16tli  of  January  fol-  succeadTe  dayi 
loifing  altogether,  when  his  master  with  his  family  removed  to  L.  in  either,  but 
The  masteft  after  his  removal  to  Zr.,  constantly  resided  there ;  but  more  than  40 
the  pauper  was  sent  by  his  master  back  to  Lovoess,  to  thresh,  and  ^J*  -"'hlltih!^ 
look  after  his  master's  cattle.     The  pauper  staid  in  Lotoess,  upon  his  ^^  'i^^li^et- 
master's  business,  two  or  three  nights  and  days,  and  eat  and  lodged  tleme^in  Uiat 
there;  and  then  returned  again  to  Z*.  for  two  or  three  days,  or  a  pwish in  which 
week  at  a  time,  and  eat  and  lodged  there;  and  then  returned  hekstterred. 
igain  to  Lowess  in  like  manner  as  aforesaid ;  and  so  continued  between 
the  said  parishes  to  the  end  of  his  year,  which  was  the  17th  of 
May  following.    The  pauper  never  continued  40  days  together 
in  either  of  the  said  parishes  after  the  said  16th  of  January,  but 
he  lived  and  resided  as  aforesaid  more  than  40  days  in  the  whole 
in  each  parisli :  he  resided  most  part  of  the  latter  part  of  his 
service  in  L.^  and  lodged  there  the  last  night ;  and  from  thence 
wenttoIiOto^Minthe  morning,  and  took  some  cattle  of  his  master's 
from  thence  to  the  Hay-Fair,  where  the  pauper  finished  his  ^r- 
vioe.-— The  Court  held  him  to  be  last  legally  settled  in  L. 

405.    Rex  V.  Hedsor,  T.  T.  18  G. 3.  Cdd.Si.--  W.  M.,  the  Aiervant 
pauper,  being  legally  settled  at  B.,  the  place  of  his  birth,  about  sleeping  witb 
10  years  ago,  then  being  unmarried,  was  hired  to  Lord  B.,  of  the  hit  wife  wiUioQt 


mm  the  time  of  his  marriage,  and  till  the  expiration  of  that  ter  liTes,  gains 
year'a  service,  he  lodged  with  his  wife  in  L.  M.  40  nights,  but  «  settlement 
not  successively,  and  did  not  lodge  40  nights  elsewhere  from  ^^^* 
the  time  of  his  marriage  till  the  expiration  of  the  year  in  which  ^^  ^^  ^ 
he  married.     Lord  B.  had  no  property  in  L.  M.    The  pauper  ^^5?"''^' 
did  not  see  Lord  B,  within  the  year  he  married ;  he  never  asked  ^ ' 
his  master's  consent  to  be  absent  for  the  40  nights  in  which  he 
lodged  at  L.  M.,  or  any  part  of  it ;  nor  did  his  master  give  any 
caitnt  for  such  absence.    It  did  not  appear  where  he  lodged 
tHe  last  night  of  that  year  in  which  he  married,  and  which  com- 
plated  hia  service  with  Lord  B*  under  the  hiring  and  service  for 
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a  year.     He  never  performed  any  service  whatever  in  Zr.  M.  oa 

'  •account  of  Lord  B. ;  but  he  continued  to  serve  him  several  yean 

afler  his  marriage.  —  The  Court  were  of  opinion  that  the  cases, 

and  particularly  the  case  of  Rtx  v.  Castleton  had  settled  it ;  and 

the  order  of  two  justices,  removing  the  pauper  from  L*M.U>  //•« 

together  with  the  order  of  Sessions  confirming  it«  were  quashed,  (o) 

Ifflsemint  406.  Rex  v.  Hulland,  E.  T.  21  G.S.  JDotfg:/.  657.  —  At  Whih 

raridepArtof      iuntide  176H,  the  pauper,  who  was  a  blacksmith,  being  then  a 

Ae^inone    single  man,  hired  himself  at  //.,  for  a  year,  to  one  J.  C.,  black- 

^lUMtbv  ^  smith,  who  had  a  house  and  shop  at  5.,  and  another  house  and 

difiWwt  times    ahop  at  ff.,  and  who  resided  occasionally  at  each  place,  but  whose 

and  interrftls,     family  resided  constantly  at  B,    The  pauper  served  the  year. 

making,  when     He  worked  at  the  shop  at  ff.,  and  lay  there  five  nights  in  the 

added  together,  ^^g^k  during  the  year,  except  three  weeks  together  in  the  latter 

dbm^ineuh^his  ®"*^  o^ February  and  the  beginning  of  March  1769,  and  sometimes 

«eM«mratisiii    &  night  or  two  in  the  week  besides,  when  he  lay  at  B* ;  and  on 

die )iviih where  the  Saturday  and  Sunday  nights  the  year  through  he  lay  at  B.^ 

he  ilept  the  last  and  never  at  //.  on  those  nights.     He  never  resided  40  days 

mgtrt.  together  in  either  place ;  but  resided  more  than  40  days  at  each 

H.CCdd.118.    jn  jhg  year,  and  the  last  two  nights  in  the  year  he  resided  at  B. 

— -  It  was  argued*,  that,  where  there  is  a  mixed  residence  of  this 
sort,  the  best  rule  is,  to  count  backwards  in  each  parish,  and  to 
establish  the  settlement  where  you  first  find  40  days.  —  On  the 
other  side  it  was  insisted,  that  the  principle  of  the  determination 
(6}^n/e,p1.404.  IB  Rex  V.  Lowess  [b)  was,  that  the  last  night  of  the  residence  waa 

to  be  connected  with  the  former  service  in  the  same  parisli,  and 

reckoned  as  one  and  the  same;  and  that  the  decision  did  not 

proceed  on  the  majority  of  time  in  the  latter  part  of  the  year.  — 

The  Court  were  of  opinion,  that  these  modes  of  calculation 

were  each  of  them  equally  proper,  but  that  as  the  rule  had  been 

settled  in  Rex  v,  Lowess,  it  would  be  right  to  abide  by  it ;  and 

the  order  of  two  justices,  removing  the  pauper  from,  H.  to  B.y  was 

affirmed. 

If  there  bean  407.  Rex  v.  Iveston,  E,  T.  23  G.S.  Cald.  288.  —  J.  E.,  at  Mar- 

inhabiuncy,       tinmas  1752,  was  hired  by  M  as  a  collier,  to  serve  them  for  one 

under  a  hiring    y^jj^  f^^^  thenceforth.     K.  and  /.  are  two  separate  town^i)>s  in 

^odays^atany    th^  parish  of  £.,  and  maintain  their  own  respective  poor.     The 

interval'  pauper  entered  into  the  service  accordingly,  and  served  out  the 

throughout  the    whole  year :  he  resided  at  K,  when  he  was  so  hired,  and  continued 

yeir,  in  any        there  till  the  May  day  following,  and  then  he  married.    About 

"■NhSl^h^**'     ^*  *^^y^  ^^^^  ^^^  marriage  he  took  a  cottage  in  the  township 

wtbriMT'     ®^  ^'*  ^^^^^  "  "®'  ^^^  distant  from  K. /  and  without  the  privity 

(a)  Rex  V  Nynip«(ield  H.  T.  21  G.S.  who  resided  with  her  falher  io  the  pa- 

Cald.  107.    Lloyd  was  hired  to  Lord  rish  of  Avening.     The  said  JJojfdWj 

Dueie^  and  resided  in  the  parish   of  at  Avening  the  greatest  part  of  the  latt 

f9'oodche8tert  at  Christmas  1771,  as  a  80  days  before  the  time  of  his  quittiiig 

game-keeper :  he  lived  the  year  in  that  his  said  service,  without  the  pririty  or 

service,  and  lay  over  the  stablos  belong*,  consent  of  his  liOrdship,  or  knowledge 


ing  to  his  Lordship*s  house ;  which  of  his  house-steward ;  who  said*  bad 
stables,  where  some  of  the  other  men-  he  known  thereof  he  would  certainly 
servants  lay,  were  in  the  parish  of  have  acquainted  his  Lordship  therewith. 
Nymptfietd.  At  Christmas  1772  he  J^a/c/trtn  had  moved  for  a  rule  to  qoasti 
received  his  year's  wages,  and  continued  these  orders ;  and  now  OmfMl  admit- 
in  the  sameservice  under  the  said  hiring  ting  that  he  could  not  distiMpiish  this 
till  Lady-da^  177S,  when  he  quitted  case  from  that  of  Rex  t>.  Hajbor ;  ptr 
bis  servicie :  in  the  month  of  fdruary  Curianh  Rule  absolute^  add  both  orders 
1773faemarried  AoiiTUyA,  fajsnowwifb,  quaslftd. 
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of  his  B^Mler  retnoired  thither  from  K,  with  his  wife,  where  they  day's  inlwbit- 
contifKied    above    40    days,    and    until    about    14    days    pre-  ancy  shall  hap. 
ceding  tha  expiration  of  hw  service ;  and  then  they  returned  to  K,  P^  ^  *^»  •"<* 
—  Twa  justices  removed  the  pauper  from  N.  to  /.,  and  the  wUh  ^n'^rior 
Sesstoi^  confirmed  the  order.  —  The   Court:    Independent  of  inhaWum^Si 
authorities,  the  rule  as  it  is  recognised  in  Rex  v.  Huiland,  seems  the  course  of 
to  be  agreeable  to  the  construction  of  the  act  of  parliament ;  for  the' year;  end 
the  seirice  is  not  consummate  till  the  last  day  ;  the  servant  shall  ^*'>nw"gl»ut 
therefore  be  settled  in  the  placc^where'he  served  when  it  was  so  Jjjljl^ij^ 
completed.    This  case  is  similar  in  principle  to  that  of  Hex  v.  amount  to  40^ 
Huucnd  (a\  and  precisely  that  of  Rex  v.  Lawess.  (b)     We  have  in  that  piece  the 
laid  down  the  rule,  and  nothing  is  offered  to  impeach  it,  and  we  MtUeveac 
are  all  of  opinion  that  it  ought  to  be  adhered  to ;  and  the  orders  ^^^^clie** 
were  accordingly  quashed,  (c) 

408.  Rex  V.  St.  Andrew's^  Holbom^  H.  T.  24  G.  9.  Editor'^  Where  the  Uat 
3fSS.— This  case  was  first  brought  before  the  Court  in   T,  T.  40  days  art 
2SG.S.  end  then  stated  as  follows :  ^  The  pauper,    fT.  M.,  his  "[^'■^•^'•'* 
wife,  and  children,  were  removed  from  S^.  A.  //.,  to  A.  juxta  B.  Uemenrambe 
The  Sessions  quashed  the  order,  and  stated,  that  the  pauper  fV.  M.  gained,  the  set- 
was  bom  in  A,  juxta  B.f  and,  being  settled  there,  about  1760  tlementisinthe 
became  a  yearly  hired  servant  to  S.,  an  attorney  in  FurnivaFs  Inn^  pl«c«  where  the 
with  whom  he  lived  about  eight  years.    The  usual  place  of  S/s  STt^i^iS  ^° 
residence  was  F.  /.,  but  he  used  frequently  to  go  to  B.  for  his  ,enred!*'* 
health,  when  the  pauper  always  accompanied  him.     His  stay,  on  8.C.Cald.405. 
those  occasions,  was  sometimes  for  four  or  five  months  together. 
He  was  always  in  lodgings  there,  and  generally  on  the  South 
Parade^  m  the  parish  of  St,  J.  in  B.    During  the  latter  part  of 
the  eight  years,  that  is,  during  the  last  three  years,  S,  resided 
rather  more  at  B,  than  at  F.  L  ;  and  the  last  Vime  the  pauper 
was  at  Bn  with  him,  S.  staid  several  months  in  his  usual  lodging 
on  the  South  Parade.     The  pauper  quitted    S.'s  service  in  Mau 
1768,  having  resided  about  four  months  previous  thereto,  that  is 
from  the  Christmas  preceding,  in  F.  /. ;  that  F.  L  is  an  extra- 
parochial  place  :  and  that  the  pauper  has  done  no  act  to  gain  a 
settlement  since  he  left  S.     A  doubt  arising  on  the  argument. 
Whether  a  removal  might  not  be  made  to  F.  I.  ?  the  case  was 
sent  to  be   re-stated,   and   now  came   back  with  this  addition, 
That  F.  I.  is  no  township  or  vill  within  the  meaning  of  the  13  or 
14  Car.2.  c.  12.,  and  that  no  removal  has  ever  been  made  to  it.  — 
STLVEfiTEB  showed  cause :  and  said,  the  birth  settlement  being 


(a)  jinUt  pi.  406. 

\h)  Amie,  pi.  404. 

(c)  The  rule  laid  down  in  this  and 
the  pnceding  cases,  was  considered  as 
Mlymukd  in  the  case  of  Ilex  e.  Great 
Bookfanm,  T.T  86  G.  3.  The  pau- 
per, Jtt»t€9  Longkurstj  was  bom  in  the 
parish  of  l#V«<  Chndon^  in  the  county 
of  Surrey.  At  Michaelmas  1784,  he 
WM  hired  a  yearly  servant  to  Martin 
Bkkmamd,  of  the  parish  of  Fetcham^ 
fcmierj  a|  the  yearly  wages  of  7/. ;  and 
be  served  the  year  out.  He  was  single 
whan  hired ;  but  married  the  January 
aftenrflvds.  He  resided  40  days  in  the 
pmth  of  .FWcAoM  during  his  service, 
«idbs6fes  his  jnaipaga:  tnit  after  bis 


marriage  he  took  a  house  in  Great 
Bookham,  and  slept  constantly  with  his 
wife  in  the  parish  of  Great  Bookham, 
during  the  remainder  uf  his  serrice, 
excepting  the  last  night  of  his  service ; 
on  which  last  night  he  slept  at  his  mas- 
ter's in  the  parish  of  Fetcham  t  and  the 
order  of  two  justices  removing  the  nau- 
per  from  Great  Bookham  to  Fetcham 
was  affirmed  without  any  cause  being 
shown.  See  also  Kex  v.  Sandford,  T. 
T.  36  G.  3.  1786,  I  T.  R.  281.  and 
Rex  t^  Brightbelmstone,  5  T.  R.  188.; 
and  jiottf  chap  9.,  where  the  same  rule 
was  observed,  in  the  case  of  an  appn;n« 
tice.     See  also  Rei  v.  Uodermilbcck, 


A]|^  SXTT^BMEMT  BY  HIRING  AND  S^BTICX.^  .  gCH«  VI* 

at  A.f  any  subsequent  settlement  whatever  would  be  tuflicieot  to 
defeat  this  order  of  removal.  It  was  therefore  immaterial,  whether 
the  pauper's  settlement  should  prove  to  be  at  B^  or  F,  /.•  But 
as  it  now  appeared  that  F.  /.  was  not  such  an  extra-parochial 

Elace  as  a  removal  could  be  made  to,  it  followed  that  the  pauper 
ad  gained  a  settlement  in  B,     It  was  now  settled  by  Rex  v. 
(fi)4fUe,ifi,40S.  Bath'Easton  (a),  that  such  a  service  at  a  place  of  public  resort 

was  sufficient  to  gain  a  settlement,  and  it  was  no  hardship  on  such 
places  that  it  should  be  60  held,  because  the  burthen  was  com- 
pensated by  the  benefit  they  derived  from  the  master's  residence. 
It  would  be  argued  on  the  other  side  from  the  case  of  Rex  v. 
{h)Aid€^sn»   Alton  {h)  commonly  called  the  Scarborough  case,  that  the  aervice 

having  ended  in  a  place  where  no  settlement  could  be  gained,  the 
prior  service  at  other  places  was  thereby  done  away,  and  no  settle- 
ment at  all  gained  by  such  service.  But  nothing  was  more  clear, 
than  that  a  settlement  once  gained  could  only  be  lost  by  another 
settlement.  The  master  removing,  in  this  case,  before  the  end  of 
the  service,  into  an  extra-parochial  place,  could  not  have  any 
other  effect  on  the  settlement  already  gained  by  the  service  at  S., 
than  if  he  had  carried  the  pauper  abroad  with  him,  or  had  lived 
afterwards  at  20  different  places,  but  never  40  days  at  any  one ; 
in  both  which  cases  it  would  be  admitted  that  the  settlement  at^. 
continued.  The  Scarborough  case  was  to  be  considered  as  a 
determination  founded  on  numerous  and  very  particular  circum- 
stances ;  or,  at  most,  as  making  an  exception  as  to  certificate-men, 
which  was  not  to  be  carried  farther.  On  the  other  hand,  the 
(c}^ii<e,pl.268.  case  of  Rex  v.  St,  Peter,  Oxford  (c)  was  exactly  like  the  present ; 

for  there  the  service  began  and  ended  in  an  extra-parochial  place, 
(dSPott,  tit.  ^^^  y^^  ^^  intermediate  service  in  another  place  was  held  to  give 
«  Settlement  bj  a  settlement.  They  also  cited  i2tfx  v,  Petham  {d),  where  an  ap- 
Apprentice-  prentice  to  a  certificate-man  gained  a  settlement  by  serving  m 
"''^P*"  another  parish  under  an  assignment.  —  Bearcroft,  contrit,  did 

not  contend  that  no  settlement  could  be  gained  at  a  watering- 
place  ;  that  point  was  decided  in  the  Bath-Easton  case,  where  it 
was  expressly  said,  that  the  determination  in  the  Scarborough  case 
did  not  go  at  all  on  that  circumstance.  If,  therefore,  the  Scarborough 
case  did  not  determine  that  no  settlement  could  be  gained  at 
watering-places,  the  point  resolved  in  it  must  be,  that  the  settle- 
ment was  defeated  by  the  last  40  days  being  served  in  a  place 
where  a  settlement  could  not  be  gamed.  It  is,  therefore,  pre- 
cisely in  point  to  the  present  case :  for  S.  read  B. ;  and  for  E, 
read  F.  7. ;  and  it  is  impossible  to  distinguish  the  two  cases.  In 
both  a  settlement  would  have  been  gained  at  S,  and  B,  if  the 
service  had  ended  there,  but  was  not  because  the  service  was 
continued  over  to  E,  and  to  F.  7.  —  Buller  J.  having  observed  that 
they  had  compared  this  case  very  exactly  to  Rex  v.  Alton,  desired 
them  to  compare  it  also  to  that  of  St<.  Peter,  Oxford,  They  said, 
the  case  of  St.  P.,  0.  was  prior  to  and  necessarily  over-ruled  by  Uiat 
of  A,,  which  settled,  that  where  the  last  40  days  where  in  a  place 
■^  where  no  settlement  could  be  gained,  no  settlement  was  gained 

any  where  by  that  hiring  and  service.  —  Lord  Mansfield  s  It 
now  appears  that  F.  7.  is  not  a  vill  within  the  13  &  14  Car.  S.  ^  13. 
The  hiring  there  lays  the  foundation  for  a  settlement,  but  none 
can  be  gained  there.  You  must  look  back  to  the  last  place* 
except  F.  L,  where  .40.  days  were  served ;  that  placa  is  Ai  and 
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it  being  rtdw  settled  that  settlements  may  be  gained  at  watering- 
places,  the  settlement  was  gained  there  notwithstanding  the 
Scarborough  case.  Therefore  the  order  of  Sessions  must  be  con- 
firmed. —  Order  confirmed. 

40a  Res  V.  Undermilbeck,  M.  T.  S*  G.  $.  5  T.  R.  387.  —  J-  D.  If «  yewly  ttr- 
the  late  husband  of  the  pauper  A.  Z).,  and   the  father  of  the  two  ▼tntiwre  40 
children,  was  hired  for  a  year  with  J,  B.,  then  of  C,  to  work  as  ^'V"  u!  B*" 
a  waller,  the  latter  end  of  March  or  beginning   of  April   1783,  ^j  arteiwwdi 
for  the  wages  of  10/.  10;.  per  annum.     He   entered   upon  his  returns  to  hii 
service  accordingly,  and  continued  with  his  master  till  about  the  lather's  bouse 
roiddfe  of  December  following;  when  B.,  having  little  to  do  in  his  ««  A  for  the 
business  of  a  waller  in  the  winter  season,  agreed  with  D.  that  he  ^^^^^^ 
might  have  leave  of  absence  for  six  weeks  to  work  for  himself  Z,i,u  ttl^L 
wtierever  he  pleased,  allowmg  \5s,  out  of  his  yearly  wages.     D.  ter*s consent,  ht 
then  went  away  from  his  master  to  his  fathers  house  in  S.,  and  is  settled  io 
continued  there  till   the   beginning  of   February   1784;   being   A.  (aj 
absent  from  his  service  seven  weeks,  one  week  longer  than  he  had 
leave  for.     About  that  time  B.,  the  master,  contracted  with  one 
«/.  B,f  that  he  and  his  servant  D,  would  assist  J,  B,  in  making  some 
fence-walls  in  the  parish  of  P,  ;  they  accordingly  entered  upon 
their  work,  and  /).  continued  with  them  above  40  days,  the  same 
being  till  within  about  three  or  four  days  of  the  end  of  the  term 
for  which  he  was  hired,  when  he  went  away  again  to  his  father's 
house  in  S.,  with  his  master's  consent;  and  whilst  he  so  continued 
in  iS.,  the  year's  service  with  his  master  B.  expired.    During  the 
time  that  D.  worked  at  P.,  he  slept  in  the  parish  of  D.,  but  never 
worked  a  day's  work  in  the  latter  parish.     When   D.  went  the 
last  time  to  ms  father's  house  in  S.,  it  was  on  the  Saturdayy  and 
his  year's  service  would  not  have    expired    till    the   Tuesday 
following.     On  the  Monday  morning  he  went  to  make  up  some 
fence-wall  on  his  father's  account  in  5.,  but  was  unable  to  pro- 
ceed, owing  to  his  being  taken  ill  in  the  afternoon ;  and  he   con- 
tinued out  of  health  for  some  weeks  afterwards.     D,  afterwards 
went  to  his  master,  who  paid  him  his  wages,  deducting  \5s.  for 
the  six  weeks'  absence,  and  2^.  M.  for  the  week  he  was  absent 
more  than  the  six  weeks  agreed  for. —  Lord  Kenyon  C.  J.  It 
has  been  properly  admitted  that  the  contract  was   not  dissolved 
by  the  servant's  absence  for  seven   weeks,   because  the  master 
consented  to  it,  find  received  part  of  the  servant's  earnings ;  and, 
ai  the  service  continued,   in  contemplation  of  law,  during  the 
whole  year,  I  think  the  servant  was  settled  in  S.,  where  he  slept 
the  last  night,  he  having  before  that  time  served  there  40  days 
in  the  course  of  the  year.    For  it  has  been  decided  (6),  after 
nioch  argument,  that  the  last  day's  service  may  be   connected 
with  any  preceding  service  in  the  same  parish,  notwithstanding 
any  intervening  service  elsewhere  for  40  days. 

4ia  Rex  V.  Denham,  H.T.5SG.S.  1  M.&  S.  221. —  Lord  The  40  days* 
Ellsnbohough  C.  J.  in  this  case  delivered  the  judgment  of  the  residence neces- 
Court.  This  was  a  settlement  case  upon  a  removal  from  B,  to  ^  *°  confer  a 
D.,  and  the  question  was  upon  the  residence  necessary  to  confer  a  J[U?!r^d  ir- 
tettlement  by  hiring  and  service.  Whether  it  was  necessary  there  ^ice.  mustbe  ' 
ihould  be  40  days'  residence  within  the  compass  of  a  year,   or  within  the  com- 

(a;8tctiMcaeeofiUxp.Brigbthelm-  (6)    Vidt  Rex  v.    Brighthelmstone^   pw  of  a  year. 

«oae,iT.  iSL  188.  Mnd  poii,tme  StUle-     pott,  pi.  529. ;  and  the  cases  there  cited, 
«<n*%JijfiintfmSf|i.  and  Rex  «^  Satfeotf,  jwif.  pL  461. 
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whether,  if  the  service  were  for  several  years  uniBt^rrupt««Uy»  a 
residence  for  40  days  within  those  several  years,  wquIo  be  suf* 
ficient  ?  The  facts  were  these.  The  pauper  was  hired  to  G«  S* 
and  served  that  year,  at  the  expiration  of  which  he  was  hired  to 
him  for  another  year,  and  served  half  of  it,  and  during  that  yewr 
and  a  lialf  he  was  resident  in  B,  for  40  days ;  but  he  did  not  re« 
side  in  B,  for  40  days,  either  within  the  first  year,  or  within  the 
half  year,  nor  (as  was  admitted)  within  any  one  period  of  a  year 
whilst  he  continued  with  S.  The  Sessions  were  of  opioioa  that 
this  residence  was  not  sufficient,  and  we  think  their  opinion  right. 
By  Stat.  13  &  14  Car,  2.  r.  12.  s.  1.  poor  persons  coming  to  settle 
in  any  parish,  if  likely  to  be  chargeable  to  the  parish,  mw  be  re- 
moved within  40  days  after  they  so  come  to  settle  as  aforesaid ; 
and  it  is  under  this  act  that  40  days*  residence  is  required.  By 
Stat.  1  Jac.  2.  c.  17.  s.  S.  the  40  days'  continuance  in  a  parish,  in- 
tended by  the  stat.  IS  &  14  Car.  2.  to  make  a  settlement,  shall 
be  accounted  from  the  delivery  of  the  notice  in  writing  to  one  of 
the  officers  of  the  parish  to  which  such  poor  person  removes ; 
which  notice,  by  the  stat.  3  &  4  IV.  &  M,c.  II.  s.S,  is  to  be  read 
in  the  church  the  next  Lord*s  da^^  and  registered  in  the.  book 
kept  for  the  poor's  accounts.  By  the  same  stat.  3  &  4  W*  &  M., 
£.11.  s.7*f  if  any  unmarried  person,  not  having  child  or  children, 
shall  be  lawful! v  *'  hired  into  any  parish  or  town  for  one  year, 
**  such  service  snail  be  adjudged  a  good  settlement  therein,  though 
"  no  such  notice  in  writing  be  delivered  and  published  as  aforesaid.'* 
And  by  stat.  S&9  fV. 3.  c.  30*  s. 4.  *<  No  person,  so  hired  as 
''  aforesaid,  shall  be  adjudged  to  have  a  good  settlement  in  any 
*'  such  parisli  or  township,  unless  such  person  shall  continue  and 
*^  abide  in  the  same  service  during  the  space  o£  one  whole  y^ar.^* 
Upon  these  clauses,  settlements  by  hiring  and  service  now  stand. 
JLt  has  been  decided  that  so  as  there  is  a  hiring  for  a  year,  and 
service  for  a  year,  it  is  not  necessary  the  whole  of  the  service 
should  be  under  the  yearly  hiring,  but  service  not  under  a 
yearly  hiring  may  be  connected  with  service  under  a  yearly 
hiring,  and  both  servicer,  if  uninterrupted,  may  be  taken  into  the 
account :  but  it  has  never  been  decided  that  residences  beyond 
the  compass  of  a  year  can  be  connected ;  and  as  the  legislature^  by 
requiring  a  hiring  for  a  year,  and  a  continuance  and  abiding  in 
the  same  service  during  the  space  of  one  whole  yeai^  aeem  to 
have  contemplated  something  which  was  not  to  bo  complete  in 
less  than  a  year,  but  was  to  be  complete  within  that  period,  we 
think  we  abide  most  closely  by  the  words,  and  give  effect  to  the 
roost  probable  intention  of  the  legislature,  by  holding  that  the 
whole  residence  must  be  within  the  compass  of  a  single  year. 
Suppose  the  same  service  to  continue  uninterruptedly  for  20 
years,  and  the  servant  to  sleep  twice  in  every  of  such  20  years  at 
the  same  inn  in  travelling,  and  be  at  that  inn  the  last  night  of  his 
service,  would  it  be  expedient  and  reasonable  that  an  inqui|7  ex- 
tending over  so  long  a  period  of  time  at  detached  intervals  sQouId 
be  gone  into  for  the  purpose  of  ascertaining  the  settlement  of  a 
pauper  ?  What  notice  could  the  officers  of  that  parish  have  had 
that  he  was  come  to  settle  there  ?  And  yet  there  his  aettlferaent 
would  be,  if  we  were  to  hold  that  residence  for  40  days  beyond 
the  compass  of  a  single  year  would  do.  We  are,  therefore,  of 
opiniofi.  that  a.  set,|blepaent  in  B*,in  this  case  waub  uf^  fflw%^^ 
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and  th|U' the  order  of  removal  and  the  order  of  Sessions,  which 
proceeded  upon  the  disallowing  the  settlement,  should  be  con- 
fimied. 

411.  Rexy.MUdenhalU  H.T.  60G.3.  &1G.4.  3^4-^4.374.  In lettleineiit 
—  Two  justices,  by  their  order,  dated  15th  January  1819,  removed  by  hiring  and 
W.  C.  and  S  his  wife,  from  the  parish  of  AT.,  in  S.,  to  A^,  All  Sts ,  "enrice,  the 
in  C.     The  Sessions,  on  appeal,  quashed  the  order,  subject,  &c.—  SSIi?^hi*'*{tJM 
On  the  1st  of  May  1817,  the  pauper  being  a  single  man,  let  him-  ©f  reTt  it*^JnX 
self  as  a  yearly  servant  to  R,  B,,  of  A/.,  in  the  county  of  6\,  and  therefore,  where 
entered  into  his  service  on  the  same  day.     The  pauper  was  cm-  a  aenrmnt,  who 
ployed  by  hia  master  every  day  from  the  commencement  of  his  <lrove  the  mail 
service  up  to  the  5th  of  April  1818,  to  drive  the  mail-cart  to  and  ^jj^ft^ 
from  AT. and  Af,     For  this  purpose  he  started  every  night  from  M,  i^\^\,y  uieyeer 
and  arrived  atM  at  about  1 1  o  clock  in  the  evening ;  and  aflter  deli*  at  N.,  where  be 
vering  the  bags,  &c.,  which  generally  occupied  about  an  hour,  rested  every 


went  to  bed  at  an  inn  in  iV.,  in  a  bed  hired  for  him  exclusively  for  night  during 
a.  year,  and  paid  for  by  his  master.     He  slept  until  about  four  [°*"'®r^V^ 
o'dock  in  the  morning,  when  the  mail-coach  arrived  at  M  from  niiddle'of  the 


L^  and  the  pauper  used  to  get  up  and  receive  the  M.  mail-bags,  night,  and  af- 
and  drive  his  cart  back  to  Af.,  where  he  generally  arrived  about  terwardsra- 
six  o'clock.     He  then,  after  putting  up  his  horse,  &c  ,  went  to  bed  turned  back  in 
10  a  room  provided  for  him  in  his  master's  house  at  A/.,  and  slept  two  ??®  m^wning  to 

nis  master  ■ 

or  three  hours.     He  was  employed  during  the  rest  of  the  day  in  Af.»  ^^^^^  ^^  ^ 
aa  hit  master  chose,  and  sometimes,  which  was  about  eight  or  ten  and  usually ' 
times  in  a  month,  he  did  not  go  to  bed  at  all  at  A/.     He  kept  all  went  to  bed  in 
his  clotheSv  and  took  all  his  meals  in  his  master's  house,  and  the  bis  own  eiclu- 
room  and  bed  in  which  he  there  slept  were  exclusively  appro-  "/^  "^"^  ^^' 
priated  to  him,  and  he  considered  that  Af.  was  his  home,  but  that  i,ou„.  Held 
tie  took  his  night's  rest  at  N,     He  kept  no  clothes,  nor  any  thing  that  hia  pUceof 
eise^  at  JV.,  and  other  persons  occasionally  slept  in  the  same  room  rest  was  in  !Vf., 
there  with  him.     From  the  5th  of  April  1818,  until  the  following  »"<*  that  his 
1st  of  May,  he  never  drove  the  mail-cart  at  all,  but  lived  wholly  in  ^^^™,^^|  "^^ 
his  master's  service  at  A/.     On  the   1st  of  May  1818,  he  quitted 
Mr*  J3.*s  service.  —  Per  Curiam:    Here  the  pauper  was,  by  the 
nature  of  his  service,  compelled  to  wait  a  few  hours  in  the  middle 
of  the  night  for  the  return  of  the  mail.     During  that  time  he  slept 
there;  but  that  sleep  was  not  his  ordinary  and  sufficient  rest,  for, 
ifter  he  returned  to  his  master's  house  at  Af.,  he  went  to  bed  in 
bis  own  room»  which  was  there  provided  for  his  exclusive  use.    He 
did  oot»  therefore,  go  to  zV.  as  to  his  place  of  rest,  and  unless  that 
irere  so»  he  could  gain  no  settlement  there.     Besides,  it  was  for 
the  respondents  below  to  establish  affirmatively  a  settlement  in  M ; 
and  if  Uiat  is  lefl  doubtful,  the  Court  will  not  quash  the  order  of 
Scsaioiis*     But  here,  in  fact,  Af.  appears  to  have  been  the  place  of 
rest  of  the  pauper  during  his  service.     The  order  of  Sessions  is, 
therefore,  right.  —  Order  confirmed. 

412.  Rex  y.  Apeihorpe,    E.T.  SG.^^.    2 /?. 4"  C  892.  —  Upon  Whereapau- 
ippeal   against   an   order  of  two  justices,   for   the  removal   of  per  served 
H.S.  and    R.  his  wife,   from  A.,   in    iV.,  to    S  ,  the   Sessions  under  a  yearly 
qoadied.  the  order,  &c.  subject,  Ac- The  pauper,  //•  5.,  being  -Jl^^Vlan^d 
lettled  m   ii.,  was  hired  about  six  years  ago  by  a  Mr.  G.,  ot  was  again  hired 
^-t  for  a  year,  to  commence  at  Old  Michaelmas,  the  whole  of  jn  the  same 
which  service  he  performed  in  J?.,  sleeping  also  in  tliat  parish,  parish  by  the 
fiefore  the  expiration  of  the  year  Mr.  G.  again  hired  the  pauper  »*"«  master  for 

fiS*  M»:&Hpw«g  OUMichadmoi  to  t»ie  iVw  Mkhaelm^  sue-  IJ^J^'^ 
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(there  being  do  ceeding.  There  was  no  interruption  of  the  service ;  and  I 
interruption  of  the  secoTid  hiring  the  pauper  served  his  master  about  halfii 
theMrvice),Mid  Jn  JJ,,  and  then  reinovea  with  him  to  iS.,  in  which  latter  parh 
i"""H3r  ***"  ^"^^^^^  ^'®  service  under  such  second  hiring,  and  slept  the 
mo^  withhis  *^  nights  in  S.  —  Bayley  J.  I  am  of  opinion  that  the  ord 
niMtv  into  the  Sessions  is  right.  If  the  pauper  gained  any  settlement  A 
periihofByaQd  parish  of  S,f  in  this  case,  it  would  follow,  that  wherever  then 
Mrved-him  once  a  hiring  for  a  year,  and  the  pauper  afterwards  continued 
tiwre:  Held,  ^g  master  as  a  weekly  servant  for  20  years,  and  resided  in  91 
did  not  Mouire  ^^^^^^  parishes,  he  would  be  settled  in  the  parish  where  he  r© 
a  icttlciiiem  in  for  the  last  40  days,  although  at  that  time  ne  were  not  hired 
that  pariUi,  in-  year.  It  appears  to  me  that  the  case  of  Rex  v.  Croscombe  (a) 
aanucbasno  not  bear  upon  the  present  case.  There  the  pauper  hired  hii 
Pf^  jj^  ■*'^'  to  live  with  Dr.  L.  as  his  servant  for  a  year,  for  il,  and  a  Hi 
under  a  yearly  ^®  ^*^  accordingly  live  with  his  master  durifig  that  year,  and  ' 
hiring.  ou^  coming  to  any  new  agreement,  continued  with  his  masti 

(a)Anu  pi  399.  ^^^  Same  parish  about  a  quarter  of  a  year  longer.     The  m 

then  removed  to  another  parish,  and  the  pauper  continued  to 
with  him  about  six  months  in  the  latter  parish  upon  the  tert 
the  first  contract,  and  was  paid  wages  at  the  same  rate.  N<r 
that  case,  at  the  expiration  of  the  first  year,  a  new  hiring  I 
year  was  fairly  to  be  presumed,  from  the  circumstance  ol 
pauper  continuing  in  the  same  service  without  any  alterario 
the  terms ;  and  if  the  service  in  the  last  year  was  to  be  coniid 
as  a  service  under  a  renewed  yearly  hiring,  that  case  does  im 
all  bear  upon  the  present.  That  such  was  the  ground  upon  w 
the  Court  proceeded  in  that  case  appears  from  what  was  sal 
TVUles  J.  in  delivering  the  judgment  of  the  Court  in  The  Kit 
(6)^filf,pl.S76.  St.  Giles,  Reading  (a) ;  "  The  King  v.  Croscombe  does  not  i| 

«<  because  the  Court  presumed  the  continuance  of  the  whole 
"  tract."  There  being  no  authority,  therefore,  bearing  upoi 
subject,  we  must  look  to  the  words  of  the  statute  3  &  4  H^*4 
c.  11.  «.7- :  they  are,  "  if  any  unmarried  person,  not  having  i 
**  or  children,  shall  be  lawfully  hired  into  any  parish  or  torn 
*'  one  year,  such  service  shall  be  adjudged  and  deemed  a  good 
"  tlement  therein"  The  word  therein  refers  to  the  parish  or  I 
into  which  the  party  has  been  hired  for  one  year.  The  settlen 
therefore,  attaches  to  him  in  that  parish  or  town  where  he  h« 
character  of  a  servant  hired  for  a  year.  The  S&9  IV. S»€ 
recites,  "  that  doubts  had  arisen  touching  the  settlement  of 
**  married  persons,  not  having  child  or  children,  lawfully  h 
**  into  any  parish  or  town  for  one  year ;"  and  enacts,  **  thm 
<*  such  person  hired  as  aforesaid  [i.e.  lawfully  hired  into, 
<«  parish  for  one  year),  shall  be  adjudged  or  deemed  to  have  a  | 
*<  settlement  in  any  such  parish  or  township,  unless  such  pei 
"  shall  continue  and  abide  in  the  same  service  during  the  spoe 
"  one  whole  year."  The  latter  statute,  therefore,  requires, 
in  order  to  gain  a  settlement  by  the  hiring  and  service  mentis 
in  the  former  statute  (which  was  a  hiring  into  that  parish  f 
year),  the  party  should  continue  in  the  same  service  for  the  a| 
of  one  w)ioie  year.  The  former  statute  requires,  that  the  conC 
should  be  for  a  year,  and  that  the  service  should  be  under 
contract  of  hiring  there  mentioned.  The  latter  statute  requi 
besides,  that  In  order  to  gain  a  settlement,  the  service  should  % 
tinue  for  a  year.    I  am,  therefore,  of' opinion,  that  a  tcttlea 


Canute  gamed  by. hiring  and  scnrice  in  that  parish  only  where  thci 

par^  tea  the  chjuracter  of  a  8er?ant  hired  for  a  year ;  and  that 

bfliog-aoi  the  pauper,  in  this  case,  did  not  gain  any  settlement  in . 

the  palish  of  S*,  and,  therefore,  tlie  order  of  Sessions  is  ri^ht.  -^ 

UoLflosD  J.    The  case  of  Rex  v*  Croscombe  is  distinguishable 

from  the  proaent^  upon  the  grounds  stated  by  my  brother  Bai/fw*- 

la  thatCBse  LordC. J.Zae,  certainly,  gave  an  extng'udicial 

ofMBioB,.  that  the  service  in  the  second  year  need  not  be  under  any 

coittnct  of  hiridgy  provided  it  was  a  continuance  of  the  same 

service ;  but  when  the  state  of  the  law,  as  it  existed  between  the 

passing  of  the  3&4  W.&M.  c.ll.  and  the  8&9  W.S.  c.90n 

oomea  to  be  considered,  I  think  it  perfectly  clear  that  that  opinion 

damot  be  supported.    By  the  13  &  H  Car,  2.  c.  12*  overseers  were 

authorised  to  remove  a  pauper  to  a  parish  which  was  his  last  place 

of  settlement  for  40  days,  either  as  a  householder,  &c.  or  as  a 

servant.    At  that  time,  therefore,  a  service  for  40  days  conferred 

d  astllemeiit.    The  8  &  4  JF.A  M.c.lL  s.S.  enacts,  that  the  40 

days'  oootiDuance  of  any  person  in  a  parish  or  town^  which  then 

eonferred  m  settlement,  should  be  accounted  from  the  publication 

•f  a  notice  in  writing,  which  he  should  deliver  to  the  church- 

wanlep  os  overseer  of  the  poor,  and  the  latter  was  to  cause  it  to  % 

be  rend  publicly  in  church.    Sect.  6*  provided,  that  any  person 

exeffcisuig  on  annual  office  in  the  parish  during  the  year,  should' 

9Bia>4|oettlei»ent  without  having  delivered  such  notice  in  writing  ; 

and  nibt*7«>enaoted,  that  if  any  unmarried  person,  not  having  any 

ohildor  diUdren,  should  be  lawfully  hired  into  any  parish  or  town 

fer  one  year,  such  service  should  be  adjudged  and  deemed  a  good 

oecttanent  therein,  although  no  notice  in  writing  were  delivered 

nod  publishecL    Now,  the  words  such  service  must  refer  to  a  service 

imder  the  contract  of  hiring  mentioned  in  the  former  part  of  the 

dame ;.  and  if  that  be  so,  this  statute  clearly  required  that  the 

eamoe  should  be  under  a  contract  of  yearlv  hiring.     The  legis- 

latore  in  this  statute  seem  to  have  considered  the  exercising  of  an 

nuBMud  office  in  the  parish  during  the  year,  and  the  being  hired 

into  tiie  parish  for  a  year,  as  equivalent  to  the  notice  to  the  parish 

whieh  ms  required  by  the  former  section.     Inasmuch,  however, 

as  the  exercising  of  the  parochial  office  was  not  sufficient,  to  give  a 

settlement,  unless  it  were  exercised  during  the  year,  doubts  were 

entertained  whether  the  service  under  the  contract  of  hiring 

should  not  also  continue  during  a  year.   If  the  service  for  the  year 

were  Ml  required  by  that  statute,  the  contract  of  hiring  for  the 

year  ia  the  only  circumstance  from  which  the  parish  could  ho 

deemed  to  have  had  notice ;  and  if  so,  it  was  essential  that  the 

camkim  i^uld  be  made  in  the  parish. .  But  doubu  being  enter- 

tained-idkether  service  for  a  year  was  required,  the  S&9  fV,Sm 

e.  50.  was  passed.     Sect.  4.  recites,  that  doubu  had  arisen  touching 

that  setlielnent  of  persons  unmarried,  not  having  any  child  or 

Aiidseiii  lawfully  hired  into  a  parish  or  town  for  one  year ;  and 

then  enacts,  that  no  such  person  so  hired  as  aforesaid  shall  be 

desnsed  to  have  a  good  settlement  in  such  parish  or  township,  un- 

Iflss  such  person  shall  continue  in  the  service  during  tlie  space  of 

aae  whole  year.    The  latter  statute  did  not  intend  to  dispense 

Mh  any  thing  teqnired  by  the  former,  but  to  add  another  quali- 

fiestion^  to  those  already  required  to  confer  a  settlement.    The 

asndee^poken  of  in  the.latter  statute  is  the  same  service  that  was 

VOL.  II.  V 


g^  iXTTLtifiiiT  »T  Hisiira  AJm  •^^'^^■'-    ^^*^'  ^^' 

„  .  ,      '    J _-  '^«r»iee  under  a 

(ti«T.bei«K»o  ceeaing.    There  wai  no  interruptiim  r.'     -   .ir^.  that  in  order  w 

in.«™ptionor  the  aecond  hiring  the  pauper  «er»'       ,  -^j/^f  the  Mrvice  must  be 

tlwMrnce}.w>d  in  B.,  and  then  removed  with  ••       ^i"  /■*Tl„-  „  ,_  owre  was  no 

irM*^"  «""^^''  "^^  «r,ice  under  .  ^;^|^„r/orsSn.  n  Jst, 

Z^^^.  «  ".'ghW >  S.-BAT.-       ^jMS^^  confirmed. 

,f  S.,  in  thir  /    ^^5^^  bv  »  order  of  two  justice 


■  •euliiium  In    vu  the  last  W        j^il^Jr  W-  S.,  was  tiired  bv  the  Rev.  J.  V., 

thtt  puiih,  in.    year.    It  «p'    ^^«5S?r!&  for  a  year,  and  served  the  whole  of 

^rflSSTr.     "">".  "  j^'S^SSiSicofltinued  in  Mr.  F.'b  under  successive 

^tbm.1     ^''"^''^S^/JKsdof  JVoiwiBfiCT-lSll,  *hcn  the  pauper 

uDiltrBjMrir  °"'  "'  *!^>5>!r^rr.  for  anolher  year.     Tlie  pauper  served 

hirioK.  OM  ^^'^S^^pVj^  of  ».  P.,  in  the  city  of  0.,  from  the  said 

{Bj^i«rjl3».  'H*  •'iAr'y>>^l  un»i'  the  14lh  i^nn/  1812.     He  then  accom- 

^''M'  SSfi^^  other  places  till  the  2d  A'ovo«6fr  1&12,  when 

V'^  Smr£A  by  Mr.  V.  for  another  year,  and  he  travelled 

/SSffS*"'"  ''"  '''*  ^'^^  December  1812,  on  which  day 

wffcfli  ^•'  '"  Suttex,   the  appellant  parish,  where  they 

jff^aort  than  40  days,  and  afterwarda  he  accompanied  hi» 

!5**(he  said  parish  of  St.  P.,  in  thq  city  of  O.,  where  they 

S^^  ftw  the  25th  Ft6n,ar»  uu  to   li.e  2d  AprU  I»18,  a 

^^Sa  days,  and  on  the  2d  Amil  181S  left  O.  for  B.,  where 

ftf^'gtinued  until  the  2d  of  May  foltowinj;  (SO  days),  when 

*^ parted  by  mutual  consent. — Abbott  C.  J.     The  settlement 

'jSeP""?^''  "  clearly  at  O. ;  he  was,  undoubtedly,  settled  there 

(*X«^  ••  ^g  2d  of  AprU  1813,  having  resided  there  more  than  40  day* 

/ .  ^(hin  the  last  year  of  his  service,  and  gained  no  subsequent  settle- 

/  ^ent'    It  is  not  necessary  that  the  whole  of  the  residence  should 

],«  under  the  last  year's  hiring.  —  Baylev  J.     I  think  this  point 

'  ^Bf,in  eflect,  decided  in  Am  v./)en^a)n(n),and;?»v.F/ffrn6ra',wlticli 

"*  ivas  before  the  Court  in  1819.     It  has  never  been  decided  thai  the 

40  days'  residence  must  be  under  tlie  last  year's  hiring. — IIolruvd 

and  LiTTLEDALE  Js.  concurred.  —  Order  of  Sessions  quashed. 
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XI.  ()f  Service  with  different  Matters. 
^^unA*  41+-  litx  w.  Ivingkoe,  E.T.  4G.1.  Str.90.—  N.  Y.,  being  Bet- 
'lS<^"  ''*'*  "^  *'■'  ""'  '^t  ^"^A'"^«*I715,  hired  into  the  parish  of/.,  by 
t^,^-^[Z  ^-i  to  serve  him  as  a  shepherd  till  Michaelmat  following:  he 
*Si  »"•'"■?  entered  upon  the  service,  and  continued  with  A',  till  Ladi/'day, 
^f^rcmun-  who  then  paid  him  half  a  year's  wages,  and  leA  the  farm  to  one 
£,  vith  D  8.,  who  entered  and  took  all  the  stock  and  servants,  and,  in  harvcst- 
0fiit^'  t°  time,  took  Y.  off  from  keeping  sheep,  and  set  him  to  harvest- work, 
kH?  he  had  fo^  which  he  paid  him  5s.  extraordinary,  and  at  the  year'n  end  paid 
lij  •'"icr,  Jr  ''''''  '^^  Other  half  year's  wages :  K.,  when  ho  left  the  farm,  never 
J^  be  no  rfii-  'old  Y.  he  was  no  more  hie  servant,  nor  were  there  any  transactioot 
f^im  orihc  between  them  two  towards  dissolving  the  contract :  neither  did  Y. 
arigin"!  liiring.  ever  make  any  new  contract  with  S.  for  the  last  half-year.  —  The 
far*.  317'  Chief  Justice  :   The  statute  requires  two  things;  a  hiring,  and  a 

Sn  S.F' Ilci  D.  continuance   in  the  same  service  for  a  year.     There  can  be  no 
L^ock,  ante,    ^^nhi  but  that  in  this  case  there  is  a  complete  and  perfect  hiring 
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for  a  year ;  but  the  question  turns  upon  the  service.    Half  of  it  iraa 

\ctuaiiy  a  service  to  AT.,  and  the  rest,  in  fact,  was  a  service  to  S.;  but 

ere  being  no  new  contract  with  S.^  nor  any  dissolution  of  the  first 

'Xract  with  A^,  it  seems  considerable,  whether  the  whole  shall  not 

ken  to  be  a  service  to  K,  As,  if  I  lend  my  servant  to  a  neighbour 

▼eek,  or  any  longer  time,  and  he  go  accordingly,  and  do  such 

as  my  neighbour  sets  him  about,  yet  all  this  while  he  is  in  my 

vice,  and  osay  reasonably  be  said  to  be  doing  my  business*    If 

•le  first  contract  be  not  discharged,  it  must  have  a  continuance, 
and  under  it  the  servant  is  entitled  to  demand  his  wages  of  the  first 
master.  And  the  5s,  given  him  by  S.  is  no  argument  to  the  con- 
trary, no  more  than  if,  in  the  case  I  put  before,  my  neighbour  had 
given  my  sei*vant  a  gratuity  for  his  extraordinary  trouble.  What 
agreement  there  was  between  AT.  and  S.  does  not  appear,  but  h^e 
is  no  act  done  by  the  servant  that  shows  his  consent  to  change  his 
master.  And^  therefore,  I  take  this  to  be  a  service  for  the  whole 
year,  pursuant  to  the  first  contract,  and,  consequently,  the  settle- 
ment u  at  /.,  where  the  service  wus.  —  Powys  J.  The  private 
reason  that  I  went  upon  in  Rex  v.  Ilaughton  (a)»  where  it  was  {a)Anu,^t67» 
held  that  several  hirings  and  services  for  11  months  gained  no 
settlement,  was,  because,  if  we  should  once  get  out  of  the  statute, 
there  would  be  no  end,  and  by  the  same  reason  that  we  abated  one 
day  we  might  abate  two,  ei  sic  in  infinitum.  I  think,  in  this  case» 
the  aettlemeat  is  in  /.-—Eyre  J.  And  so  do  I.  This  is  a  contract 
ibr  a  year  between  A*,  and  Y*,  and  not  to  be  dbsolved  during  the 
year  witbeiit  both  their  consents.  There  is  actually  no  consent  on 
one  aidef  and  but  an  implied  consent  on  the  other.  It  weighs 
madua^  with  me  that  S.  paid  the  last  half-year's  wages,  for  I  look 
upon  bun  oolv  as  a  person  to  whom  the  servant  was  lent,  and  there 
h-tib  doubt  but  that  Y.  might  have  demanded  the  wages  of  K* 
The  i^qrira  the  5«.  is  so  far  nrom  being  an  argument  that  the  con- 
tmct  was  &solved,  that  it  is  to  me  a  strong  evidence  of  its  continu- 
aoee;  for  when  S,  goes  to  set  him  about  harvest-work,  **  No,*' 
aeja  he,.  **  I  was  hired  to  be  a  shepherd,  and  had  small  wages  ac- 
«^  fsordingly ;"  and  thereupon  the  other  agrees  to  give  him  5s,  as  an 
ejluiraleDt  for  the  hardness  of  the  work.  —  Fortescue  J. :  The  See  Rei  v. 
diiSciilty. arises  upon  the  word  samCf  which  may  extend  to  master,  Aynhoe,  anUf 
perish,  and  business.  And  taking  it  in  those  senses,  this  case  comes  ^^j^^*'^^ 
within  the  words  of  the  statute;  and  there  can  be  no  doubt  but  which  the  Court 
that  it  comes  within  the  reason  of  it ;  for  he  is  no  more  likely  to  be  dedded  in  this 
chargeable  now,  than  if  he  h^d  actually  served  K,  all  the  year.  caee. 
Upon  the  reasons  which  have  been  given,  I  think,  here  is  the  same 
master,  the  same  sort  of  service  in  the  same  parish,  and  a  continu- 
ance of  the  cohtracli  throughout  the  whole. 

'  4I&:  Mex  V.  Becdes,  E.T.  17  G.  2.  Burr.  S.  C.  230.— E.,  being  A  iervice  with 
settiedat  A,  let  himself  to  C,  a  blacksmith,  in  Z..,  at  the  wages  of  anoth«ppenon 
at  or  SL  lOf.,  to  serve  him  there  for  one  whole  year  from  Michad-  JII-^  SSi^is 
m^  to  Miekaelmas  :  he,  accordingly,  entered  upon  his  service  on  not  a  disaolu!.'' 
the  Miekaelmas-dai/,  and  continued  therein  until  the  Michadmas  tion  of  the  con- 
following :  he  then  again  let  himself  for  another  year  to  his  said  tract 

and  continued  about  10  weeks;  when  he  and  his  master  S.C.Str.iso7. 


ajpeed  to  part,  and  actually  did  part.     Within  the  year  he  worked,   ^^^'' 
with  his  master's  consent,  for  a  week,  with  one  Lincoln^  as  a  jouN  *j^p2«nS»l^ 
ncyman  blacksmith ;  and,  with  the  like  consent,  with  one  Lmoeif  ^^^^ 
tot  a  fortnight ;  and  at  some  times,  not  exceeding  24  hy^ca  «t  Wi 
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one  time,  nor  above  three  days  in  the  whole,  within  the  said  year, 
with  his  master's  consent,  went  off  to  sea,  in  a  filing-boat  belong- 
ing to  M* ;  and  it  was  agreed  between  the  pauper  and  hi.8  master^ 
at  the  tine  of  such  absence,  that  he,  J?.,  should  have  all  the  wages 
he  then  earned,  his  master  deducting,  during  the  time  of  such  ab<r 
sence,  in  proportion  to  his  aforesaid  wagers  of  S/.  or  3/.  IOj..*  Latues, 
Lincoln^  and  Af.,  severally  paid  E,  for  the  time  he  so  worked  with 
Uiem ;  and  he,  £.,  allowed  C^  out  of  his  said  wages,  for  the  time  of 
his  absence :  C  received  no  part  of  the  wages  £.  earned  daring 
his  absence ;  but  only  deducted  a  proportional  part  of  the  wages 
of  Si.  or  3/.  105.  —  Lee  C.  J. :  The  whole  absence  of  the  present 
pauper  in  the  first  year  was  just  three  weeks  and  three  days,  by: 
the  consent  of  his  master;  and  the  money  deducted  out  of  hia 
wages  was  to  be  in  proportion  to  his  absence.  The  parish  of  L. 
have  had  all  that  the  words  or  the  intention  of  the  act  of  parlia- 
ment require ;  for  there  was  a  clear  hiring  for  a  year,  and,  taking 
in  the  ten  weeks  of  tlie  second  vear,  a  service  for  more  than  a  year. 
We  cannot  intend  any  thing  of  a  fraud ;  for  none  is  stated.  The 
(a)  Vhk  3  &  4  question  depends  upon  two  acts  of  parliament,  (a)  Upon  the 
«Aow  a^'so'  ^^E!^^^'^^  *^^  (^)>  *^  ^  "^^  necessary  that  the  service  be  with  the 
o  ft  Q  w  3 '  "^^^^  person ;  it  is  sufficient  if  it  be  with  the  successor  in  the  farm, 
c.  so.         '  '    or  the  assignee.    Therefore  this  act  has  not  been  taken  so  strictly » 

Then  the  agreement  about  the  payment  of  the  wages  as  the  servant 
might  want,  will  not  vitiate  the  contract.     Nor  will  the  contract 
be  dissolved  by  any  thing  hera  stated.    It  is  only  a  licence  of  de- 
parture for  a  certain  time ;  the  contract  remains.    Indeed  where 
the  servant  departed,  by.  consent  of  both  parties,  three  weeks 
before  the  end  of  the  term,  the  contract  was  dissolved ;  as  in  itlie 
(c)  See  a  MS.     case  of  Patoiet  v.  Bumham.  (c)     According  to  the  cases  that  have 
report  of  this      heen  determined,  the  subsequent  service  of  10  weeks  may  be  taken, 
^J^^J^'  in  the  present  case.     The  service  by  the  master's  consent,  with 

another  person,  was  service  of  the  master;  it  is  not  necessary  that 
the  service  be  with  the  same  person ;  nay,  if  it  had  been  without 
the  master's  consent,  yet  the  absence  had  been  dispensed  with,  by 
the  master's  receiving  him  again.  This  was  no  dissolution  of  the 
contract,  but  a  mere  lending  of  the  service  of  his  servant,  than 
which  nothing  is  more  customary  in  liarvest-time ;  and,  by  the 
unanimous  opinion  of  the  Court,  the  orders  removing  the  pauper 
from  L,  to  B.  were  quashed. 

XII.  Of^MApiage  during  Service. 

wJlIT'^  ^  ^^^-  ^^^»g^on  Y.WiUy,  Ei  T.  1  Ann.  Salk.  527.  —  A  servant 
hilwb^^*  came  into  the  parish  of  iS. ;  was  hired  for  a  year ;  and  having  served 
m^rriage^oes  ^a^^-ft-yeaf  of  the  time,  married  a  woman  in  the  parish  of  W.j  and 
not  dinoWe  the  ^^^  question  was,  first,  Whether  the  justices,  on  complaint  of  the 
contract  be-  churchwardens,  could  make  an  order  to  remove  him  to  the  place 
twjen  matter  of  his  last  legal  settlement?  Secondly,  Whether  his  serving  here 
Srel^Wm"*^'  would  not  gam  a  settlement  ?  To  the  first  point  it  was  admitted, 
from  serving  ^^^^  ^^^  contract  between  the  master  and  servant  was  not  dissolved 
out  the  year  in  ^7  ^^  marriage ;  and  admitting  it  might  be  dissolved  by  an  order 
ondtr  to  gain  a  made  on  complaint  of  the  master,  yet  without  that,  and  upon  corn- 
settlement,         plaint  of  the  officers  only,  it  could  not  be  dissolved;  therefore 

Bbodbbicx  (of  counsel)  admitted  that  the  justices  could  not,  in. 
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the  priK^pal  case^  so  remove  him,  as  that  he  could  not  come  to 
aerre  Jiis  master,  but  held  he  might  be  removed,  so  as  Uiat  the 
order  riiould  disturb  him,  and  prevent  a  settlement;  and  this  he 
said  was  a  medium  that  would  neither  prejudice  the  contract,  nor 
evade  the  statute.  He  compared  it  to  an  order  to  remove  on 
14  Car.2*f  before  40  days*  stay ;  in  which  case,  the  very  making  of 
the  order  obstructed  a  settlement;  and  it » may  be  executed  melt 
the  40  days. —  Holt  C.  J.  and  Powell,  contr^  That  an  order  to 
disturb  him,  and  not  to  remove  him,  was  not  within  the  meaning  of 
the  act :  disturbing  him,  without  power  to  remove,  is  vain ;  and  this 
does  not  unsettle,  nor  is  it  like  the  case  of  40  days.  Secondly,  It 
was  questioned,  whether  such  a  stay,  &c.,  would  gain  a  settlement; 
because  the  statute  makes  the  party's  being  unmarried  a  qualifi- 
cation as  well  as  his  stay,  viz.  **  If  any  such  person,  being  unmar- 
'*  ried,  being  hired,  &c.,  such  service,  ftc.,"*  so  that  the  words 
**  such  service**  go  to  all ;  not  only  the  stay,  but  the  state  of  the 
party. — ^To  this  Powell  inclined ;  Holt  C.  J.  contrh*  "  Such" 
is  only  sttch  service  ;  and  the  marriaee  does  not  hinder  the  service. 
The  contract  continues.  Suppose  &e  woman  he  marries  be  of  the 
same  parish,  shall  not  that  gain  a  settlement  ? 

417.  Rex  V.  Clenty  M.T.  1  G.  1.  Folejf,  148. — It  appeared  upon  Homage 
the  order  of  Sessions,  that  one  J.  C.  was  hired  for  a  year  in  the  between  Uie 
parish  of  E»  L.J  being  an  unmarried  man,  for  Si.  iOs*  wages,  about  hiring  and 
the  month  of  August,  and  served  for  the  said  year ;  but  that  about  completion  of 
the  month*  of  Feiruarj/  then  next  following  his  said  hiring,  he  was  ImpSicncn"  "** 
married,  and  continued  after  such  his  marriage,  to  the  end  of  the  s.P.deter- 
said  year,  in  bis  said  service.     Two  justices  removed  this  J.  C.  and  mined  in  the 
his  wife  from  C.  to  E.  L. ;  but,  upon  appeal,  the  Sessions  quashed  same  term  be. 
that  order,  and  stated  the  above  case ;  and  now  the  Court  of  *^^^?^/2r 
King's  Bench  quashed  the  order  of  Sessions,  and  held,  that  the  s^^^ourand 
hiring  for  a  year,  and  service  for  that  whole  year,  though  the  pau-  s^,  Dennis. 
per  married  before  his  year  was  out,  gained  him  and  his  wife  a  set- 

ilemeiK  in  E,  Z. 

418.  Rex  v.  Sutton,  M.T.  I  G.  2.  2  Sess.  Cas.  133 — </.  S,,  beins  If  aaenrant  be 
an  anmanied  person,  and  having  no  child  or  children,  served  A.  ff*  unmarried  at 
from  March  1725  to  March  1726,  and  in  September  intermediate  ^.**"??f  *"* 
he  married,  and  served  out  his  year.     The  question  was.  Whether  rijJ^^iterTOdi 
this  was  a  good  service  to  entitle  him  to  a  settlement ?--- The  wiunot prevent 
Cocrt  held  it  was  good,  and  that  to  be  unmarried  at  the  time  of  bis  gaining  a 
the  hiring  is  the  only  thing  necessary  in  order  to  gain  a  settlement  setuement,  by 
by  the  service,  for  that  tlie  service  is  not  dissolved  by  the  marriage.  «cnring  the  year. 

419.  Rex  V.  Hanburu,  T.  T-  26  &  27  G.  2.  Burr.  S.  C.  322.—  A  master  can. 


The  pauper  was  hired  for  a  year,  from  Michaelmas  to  Michaelmas  ;  •^•^^^''^fjy* 
but  be  came  three  days  after  the  former  Michaelmas:  staid  one  ^7y«Iron 
day  after  the  latter ;  and  was  absent,  at  different  times,  near  a  accountof  iiis 


fortnight,  for  which  absence  6s.  6d.  were  abated  in  his  wages,  having  married 
This  service  was  in  T.    From  thence  he  went  to  H.  ;  where  he  during  the  ser- 
was  hired  for  a  year,  and  served  three  quarters ;  and  then  married  rice  of  such 
a  woman  with  child.     Of  this  his  master  complained  to  a  justice  of  y*^- 
peace.     The  justice  thought  the  matter  complained  of  to  be  a 
sufficient  cause  for  the  pauper's  being  discharged  ;  and  allowed  of 
his  discharge ;  but  made  no  order  in  writing  touching  the  matter. 
The    master  thereupon    discharged    him,   against  the    pauper's 
consent.  —  Lee  C.  J.  said,  the  great  question  was  upon  the  cause 
of  discharge.  Whether  that  was  suflicient?  —  Wright  J.  thpugfat 
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there  wai  not  any  reasrooAble  cause;  for  what  objection  is  the 
marriage  ?  It  is  no  misdcfmeanor ;  and  the  justice  cannot  dis- 
charge but  for  a  misdemeanor.  —  Dbnnison  and  Foster  Js.  He 
cannot  be  thus  discharged  against  his  own  consent.  Consequent]j» 
the  settlement  in  //.  soes  on,  and  is  his  last  legal  settlement. 
If  a  servant  '  420.  Rex  v.  St.  GUes,  Redding^  T.T.  IS  G.  S.  Cald.  54.—  D.» 

imdcragtaetml  being  an  unmarried  man»  on  the  I9th  oi  December  1763,  went  into 
^Hng  BMify  iiie  service  of  fT.,  who  then  kept  the  Bear  Inn^  in  /?.,  under  a 
^a^dS^vT*  general  hiring  as  a  post-boy,  anu  continued  in  that  service  in  tbe 
months,  and  parish  of  St,  M.  for  the  space  of  seven  months,  where  he  married 
than  move  into  his  present  wife,  E.  After  his  marriage  he  remained  in  his 
another  parish,  master's  service  in  the  said  parish,  for  four  months,  when  Ke  took 
and  continue  to  lodgings  in  the  parish  of  St,  G.  in  /?.,  and  removed  thither  with 
ma^ir  di^^  his  wife,  where  ne  slept  for  the  space  of  seven  months,  continuing 
services  cannot  ^^  serve  his  master  for  the  whole  of  the  said  last-mentioned  seven 
be  united,  be-  months,  without  coming  to  any  new  hiring,  and  so  served  him  the 
cause  at  the  space  of  IS  months  in  the  whole,  and  then  left  his  service. — 
commencen^nt  WiLLEs  J.  delivered  the  judgment  of  the  Court.  This  case 
^^^"^  depends  upon  the  construction  of  the  SW.8cM.c.U.§l.  The 
mnied  and  in-  act  was  intended  for  the  benefit  of  unmarried  personr;  and  the 
capable  of  being  principle  of  it  is,  that  the  parish  that  reaped  the  benefit  of  the 
hired.  labour  of  a  man  unencumbered  with  a  family,  ought  to  make  a  pro- 

vision for  that  man»  when  disabled  or  incapable  of  working  tflid 
providing  for  himself,  but  not  for  others  from  whom  they  had  de- 
rived no  benefit;  that  the  burthens  they  were  to  be  subjected 
to  should  be  equal  and  correspondent!  not  unequal  and  dispropor- 
tionate, to  the  benefits  received  from  the  pauper's  labour.  Then 
the  8  &  9  ^.  3.  c.  30.  uses  the  very  same  words  as  the  former 
statute ;  '*  unmarried  persons  not  having  child  or  children."  The 
meaning  of  these  acts  is  obvious  ;  that  the  labour  of  one  man  shall 
not  be  sufficient  to  encounter  a  parish  for  the  maintenance  of  a 
numerous  family.  As  to  the  other  ground,  the  law  is,  as  has  been 
{a)Anu,^\A05.  determined  this  term  in  the  case  of  The  King  v.  Hedsor(a)^BxA  The 
(*>jlni9,pl.4l9.   f^ing  V.  Hanbury\h\  that  marriage  does  not  dissolve  the  contract  if 

it  happen  during  the  year  in  which  a  man  has  been  hired  as  a 
single  man.  To  such  only  the  benefit  of  the  act  was  meant  to  be 
extended  ;  and  for  this  reason,  that  married  persons  ought  to  con- 
tinue in  the  settlement  acquired  previous  to  their  marriage.  If 
there  had  been  a  residence  of  40  aays  in  the  parish  of  S^  G.  at  the 
end  of  the  first  ye&r,  the  pauper  would  have  been  well  settled 
there ;  it  would  have  been  within  the  case  I  have  cited  of  The 
King  y%  Hedsor ;  but  that  is  not  the  present  case.  The  case  of 
(e)i#nff^pl.390.    The  King  y.  Croscombe(c)  does  not  apply ;  1.  Because  that  was  the 

case  of  a  servant  unmarried  during  the  whole  of  the  year.  2. 
Because  the  Court  did  there  presume  the  continuance  €tt  the 
whole  contract.  Here  the  pauper  was  incapable  of  making  a  new 
contract  at  the  commencement  of  the  second  year ;  presumption 
can  go  no  further ;  and  at  that  time  he  was  a  married  man.  In 
this  case,  suppose  at  the  end  of  the  first  year  a  new  agreement  had 
been  made  between  the  master  and  servant ;  a  service  under  that 
could  not  have  given  the  pauper  a  settlement.  Shall  he  then  by 
an  implied  contract  do  that,  which  in  express  and  direct  terms  he 
could  not  do  ?  If  the  original  hiring  were  constructively  to  be 
continued  throughout  the  second  year,  it  might  last  for  20  years ; 
and  parishes,  on  such  a  construction  as  is  contended  for  in  support 
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of  these  orders,  might  be  burthened  by  retrospect  With  families 

frora^  irhose  labour  ^ey  had  received  no  benefit.  » 

421.  Res  y.  AUendaU,  T.  T.  29  G.  3.  3  T.  R.  SS2.  —  D.  was  Marriage  be. 
hired /or  a  ^ear  to  serve  B.  at  A.  from  May-day  1786  to  May-day  tweeothebiring 
1787  as  a  hmd*     It  is  the  custom  in  that  country  to  hire  married  *™**«  ««»• 
nan  as  hiodsy  because  their  wives  are  bound  to  perform  certain  Se*iwTi«'«ii 
sanr^C4M-for  the  master  in  the  time  of  harvest ;  and  when  the  wife  iiot_^ter  tba    ' 
of  a  hind  dies^  he  nmst  hire  a  female  servant  to  perform  suc&  aetdfamt. 
services.    It  was  in  the  contemplation  of  both  the  master  and  the 
servant,  and  perfectly  understood  by  them>  at  the  time  of  hiring, 
that  the  pauper  would  marry  before  he  entered  upon  his  service* 
After  such  hiring^  and  before  the  commencement  of  the  service, 
he  married,  and  entered  upon  his  service  a  married  man,  and 
served  out  the  whole  year  «a  married  man  at  A.  —  The  Court 
aaid  the  4>rincip]e  of  tliis  case  had  been  settled  by  the  case  of 
FarrimgdoH  v.  tvitty  (a),  and  the  case  of  Rex  v.  Bank  Newtofi  (^),  (oMn^»pl*410; 
and  held  his  settlement  to  be  in  A.  (6]^iii8^pL859. 

XIII.  Of  Absence  from  the  Service, 

422.  Rex  v.  Hardingham,  M.  T.   1  Car.  2,  Stiks,  168.  —  An   An  abtence 
inhabitant  dwelling  in  the  parish  of  B.  hired  a  maid  servant  for  a  created  by  Um 
year,  and  covenanted  to  give  her  40  shillings  for  her  wages,  and  ^^?^^  ^  ^^ 
received  her  into  his  service.     The  maid  servant  some  time  after-  J^ter»l«ll  not 
wards  fell  sick,  in  his  service;  and  he  thereupon  turned  her  out  of  impede  a  settle- 
his  service  without  giving  her  any  thing.    The  maid,  for  necessity,  ment. 

in  travelling  from  B.  to  //.,  where  her  friends  lived,  and  where 
she  was  bom,  was  forced  to  beg  for  relief;  whereupon  she  was 
sent  as  a  vagrant  to  //.,  where  she  was  born.  The  vill  of  H.  sent 
her  back  to  J?.,  where  she  was  entertained  as  a  covenant-servant ; 
whereupon  they  of  B*  procured  an  order  of  Sessions  to  settle  her 
at  H.  The  question  was,  Whether  this  was  a  good  order  or  not  ? 
—  Rolls  C.  J.  said,  that  there  seemed  to  be  fraudulency  in  tlie 
master,  to  make  his  servant  a  vagrant,  so  that  he  might  be  rid  of 
her;  but  if  one  beg  meat  and  drink  for  necessity,  in  passing 
between  one  town  and  another,  this  is  not  begging  to  make  one  a 
b^^gar  within  the  statute.  —  The  Court,  therefore,  ordered  that 
the  party  should  be  settled  at  B.,  where  she  was  entertained  for  a 
covenaot^servant,  and  not  at  i/.,  where  she  was  born. 

423.  Rex  v.  Marlborough,  T.  T.  12  TV.  3.  12  Mod.  402.  —  An  If  a  maid. 
order  was  made  by  two  justices  for  the  removal  of  a  servant-maid  lervant  be  dis- 
who  was  got  with  child  within  the  year  in  her  service* —  And  by  ^^^^^^ 
THa  Court,  if  one  hire  a  maid  for  a  year,  and  before  the  year's  -^"bJL. 
end  she  is  got  with  child,  she  shall  not  for  that  be  removea,  but  ^i^'chUdfshc 
shall  serve  out  her  time ;  there  shall  be  a  year's  continual  service  gains  no  settle- 
to  make  a  legal  settlement  for  the  charging  of  a  parish ;  but  till  ment. 

the  year  be  out,  none  shall  disturb  the. party  from  serving ;  and  Cald.ll. 
lince  ahe  is  not  removable  within  the  year,  if  she  leave  her  master 
without  his  consent,  she  may  be  sent  back  to  her  service ;  but 
then  it  is  to  serve  her  time,  not  as  a  charge  to  the  parish.  This, 
however,  is  good  cause  to  discharge  her  of  her  service ;  and  after 
her  master  has  discharged  her,  she  may  then  be  removed,  (c) 

(ti)  TIm  eonclading  sentence  is  not  Mr.  Bott  himself :  and  on  the  autlio- 

in  the  original  report  of  this  case,  and  rity  of  Viner,  title   <*  RemoYal,'*  4.59, 

'«|ipatffl  t»  be  added  aa  the  opinion  of  to  which  he  refers  in  the  former  edition 
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If  muter  and 
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tbranwiifllu  ' 

it  if  a  diasolo- 
tkmof  tbe 


8.  a  Sett  & 
Rem*  84. 
1  Ses8.Cas.87. 
Foley,  187. 
Cited,  Burr. 


If  a  senrant  ab- 
sent himself  by 
reason  of  sick- 
ness, or  to  see 
his  mother,  with 
consent,  or  to 
seek  another 
service,  without 
tbe  consent  of 
his  master,  yet 
he  gainsa  set- 
tlement if  the 
master  take  him 
iato  service 
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. .  Mi.  Fatolety.  Bumkam^  M.  T.  1  0. 1.  Editor'*  AfSSi— Two 
justices  removed  H.  P.  and  his  wife  from  the  parish  of  P.  to  the 
pari^  of  iB.  The  justices  at  Sessions  on  appeal  being  equa)»  the 
order  was  confirmed,  and  the  following  case  sU^ed :  —  The  pauper, 
ti.  P.»  lived  with  his  brother  J.  P.  as  a  covenant<*8ervaBt  for  a 
year  in  ^the  pai*ish  of  P.  Aflter  this  service  had  completely  «e- 
pired>  he  quitted  the  parish  of  P.,  and  went  and  cbv«nanled 
mmself  with  one  12.  il.  in  the  parish  of  B*t  to  serve  him  for  a 
jtax\  but  three  weeks  before  the  expiration  of  the  year,  he 
departed  from  tbe  service  with  his  master's  consent,  and  abated 
^«  out  of  his  wages  for  the  remainder  of  the  year.  On 
ihese  orders  being  removed  into  the  Court  of  King's  Bench,  it 
ttas  contended,  that  the  absence  from  his  service  being  by  mutual 
eonsent,  and  not  occasioned  by  any  thing  involuntary  on  tlie  part 
of  the  servant,  or  by  any  fault  on  the  part  t^  the  master,  it  was 
such  a. departure  as  rendered  the  service  incomplete,  and  therefore 
that  the  orders  settling  him  at  B.  should  be  quashed.  On  the 
other  side  it  was  urged,  that  as  the  case  stated  that  he  was  a 
covenaitZ-servant^  wht^  must  be  presumed  to  be  by  deedy  he  could 
not  be  discharged  by  a  parol  consent,  and  therefore  he  continued  a 
hired  s^rvltnt  during  the  year.  — The  Court.  As  to' the  flur- 
poses  of  settlement,  there  is  certainly  no  diflercnce  between  a 
covenant  by  deed,  and  an  agreement  by  parol.  If  the  hiring  be 
by  covenant,  perhaps  it  is  not  to  be  destroyed  by  such  ccMisent, 
and  an  action  ma^  be  maintained  on  it ;  but  as  to  settlomenty  liere 
is  a  clear  discontmuance  of  the  year's  service.  There  is  ao  fraud 
found,  tkox  is  there  the  appearance  of  any  on  the  part  of  the 
nwster ;  and  can  he  oblige  his  servant  to  gain  a  settlement  nolens 
volens  f  The  statute  of  S  W,&  M,c,l\.  says,  that  he  must  serve 
for  a  year ;  now  this  man  has  not  served  for  a  year.  —  The  ordet* 
was  accordingly  quashed. 

425.  Rex  v.  /J^,  IT.T.  7  G.  1.  1  Sir.  423.  —  W.  was  hired  for 
a  year  by  S.  J.  into  the  parish  of  /.  .*  during  the  year  he  was  sick 
for  six  days,  and  incapable  of  doing  any  service :  afterwards  he 
went,  without  leave  of  his  master,  to  see  his  mother,  and  staid 
away  four  days;  and  three  days  before  his  year  was  up,  he 
asked  leave  of  his  master  to  go  to  a  statute*fair  to  be  hired,  which 
the  master  refused ;  but  the  servant  insisting  he  must  go,  the 
master  replied,  **  I  am  resolved  you  shall  gam  no  settlement  in 
**  this  parish,  and  therefore  if  you  will  go,  it  shall  be  for  good  and 
<<  all.''  *'  No,"  says  the  other,  **  I  will  serve  out  the  year  ;'^  and 
thereupon  he  went,  and  never  returned  during  the  last  three  days  t 


of  this  work,  it  is  only  said,  (from  Uie 
authority  of  Shaw*s  Parish  Law,  3d 
edit.  c.  58.  §  22),  that  in  such  case  a 
juaHce  upon  complaint  of  the  master, 
may  discharge  her ;  and  not  that  there 
IS  any  authority  in  a  master  so  to  dis- 
charge, lliis,  however,  is  only  an  ob- 
scnration  made  by  Mr.  Shaw,  and  b 
omitted  in  the  subsequent  edition  of  his 
work  ;  and  in  tlie  case  of  an  apprentice, 
it  seems  clear  that  tiic  master  may  not 
discharge  of  hi;»  o\yn  accord  ;  but  niubt 
proceed    under   either  the   statute  of 


5  £lis.  c.  4.  §  5.  or  the  20  Q.  2.  c.  |Su 
But  in  the  case  of  a  female. s^mint  un- 
married it  is  now  determined  that  the 
master  may  turn  her  away,  for  this 
cause.  Rex  v.  Brampton, ;mif,  pi.  444.; 
and  by  95  G.  3.  c  101.  all  umamnkd 
women  with  child  are  removable  af 
paupers  actually  chai^eable.  .  Sea  «Ia» 
Rex  V.  Welford,  jioU,  pi.  446.,  that  a 
master  may  turn  away  a  male  servant 
who  h  the  reputed  father  of  a  bastard 
child. 
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when  he  came  to  be  paid,  the  master  deducted  for  the  time  be  again  before 
wat  lick,  and  when  he  went  to  see  hia  mother ;  which  deductions  tbe  year  ex- 
the  servant  agreed  to ;  and  the  master  at  tlie  same  time  abated  P"^* 
6d,  for  the  last  tliree  days,  which  the  senrant  refused  to  allow;  S.C.Sett.& 
hut  the  master  refusing  to  pay  it,  tlie  servant  took  the  rest  of  his  S^^^ 
wages.  —  Pratt  C.  «f-  delivered  the  opinion  of  the  Court.     In  p^J^I.  9(>S. 
this  case  there  is  no  doubt  but  that  there  was  a  complete  and        j^ 
perfect  hiring  for  a  year.     The  only  question  is,  Whetlier  there 
nas  been  socn  a  service  in  pursuance  of  it  as  will  gives  settlement 
to  the  pasty  ?    Three  objections  have  been  made  at  the  bar, 
whicJi   it  will   be   proper   to    take   notice  of.     First,  That    the 
servant  being  sick  for  six  days,  and  incapable  of  serving,  can 
never  gain   a  settlement,   which   is  to  be  acquired  only  by  a 
service  for  a  year ;  but  here,  say  they,  he  did  not  serve  for  six 
days,  and  so  there  wants  so  much  of  a  service  for  a  year.     This 
was  lightly  touched  upon  at  the  bar,  and  surely  there  is  little  in 
it.    A  servant  that  lies  thus  under  the  visitation  of  the  hand  of 
God  which  befalls  him  not  through  his  own  default,  is,  and  must 
be  taken  to  be,  all  the  while  in  the  service  of  his  master :  and  if 
this  exception  were  to  be  allowed,  it  might  prevent  all  the  settle- 
ments in  the  kingdom  :  it  is  not  to  be  presumed,  that  the  servant 
is  less  able  to  provide  for  himself  at  the  year's  end,  because  he 
has  had  a  slight  indisposition   during   the  year ;  and  that  pre- 
sumption of  an  ability  is  the  foundation  of^  making  it  a  settlement. 
Secondly«  It  was  objected,   that  his  going    to  see  his  mother 
withcMit  leave  was  a  desertion  of  the  service,  and  that  the  time  he 
staid  away  took  so  much  off  from  a  complete  service  for  a  year. 
As  to  that  we  are  all   of  opinion,  that  it  will  not  prevent  the 
settlement.    It  was  never  the  intent  of  the  statute,  tliat  if  a 
servant  hi^>pen  to  stay  out  a  night  or  two,  it  should  avoid  the 
settlement ;  but  here,  the  master  taking  him  again,  has  dispensed 
with  his  non-attendance,  so  tlierc   is  nothing  in  that  objection. 
Thirdly,  The  third,  and,  indeed,  the  most  considerable  objection 
was,  that  the  going  away  three  days  before  the  year  was  up,  and 
never  returning  again  during  the  year,  is  a  forfeiture  of  t^e 
settlement.     Now,  though  tliat  would,  primd  faciei  be  a  good  ol>- 
jectkiD,  yet,,  as  this  case  is  circumstanced,  we  are  of  opinion  it 
cannot  prevail.     Consider  how  the  case  stands  with  regard  to  the 
servant ;  he  knew  his  master  designed  to  part  with  him  at  the 
year's  end,  and  therefore  it  was  high  time  for  him  to  look  out  for 
soother  place.     To  this  end  he  applied  in  a  very  proper  manner 
for  leave  to  go  to  the  statute-fair,  which  is  a  place  where,  in  all 
likelihood,  he  might  provide  himself,  and  not  be  obliged  to  lie 
idle  an  the  year,  it  bemg  usual  for  people  in  the  country  to  go 
thither  to  hire  their  servants ;  the  master,  like  an  unreasonable 
Ban,  refused  so  reasonable  a  request,  coupling  it  with  a  de* 
cUration,  that  the  servant  should  gain  no  settlement  with  him, 
which  is  a  badge  of  fraud  on  the  side  of  the  master  that  ought 
not  to  prevail.    As,  therefore,  the  request  was  reasonablev  and 
upon  a  just  ground  on  the  side  of*  the  servant,  and  the  refusal 
unreasonable  on  the  side  of  the  master,  we  think  the  servant's 
gobg  afterwards  without  leave    is  no  forfeiture   of  his  former 
^^ices ;  especially  if  we  take  in  the  declaration  the  servant 
iiiadc  at  that  time,  that  he  would  serve  out  the  year,   and  his  re- 
cusal afterwards  to  allow  the  master  ^,  for  the  last  three  days» 
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which!  plainly  show  that  the  contract  was  not  dissolved  before  the 

end  of  the  year,-  as  was  strongly  insisted  on  at  the  bar.     These 

are  all  the  exceptions  that  were  taken  to  tliis  order.    We  are  all 

i  of  qpinion  tliat  they  are  not  sufficient  to  overthrow  the  settlement ; 

K^  ^ '  -■'        Mdi.  consequently,  that  the  Sessions  have  done  right  in  sending 

IM^MT-  -  ^^*E(U^ndY.  WuthorOey,  T.T.  8G.1.  S^ra.  526.  —  A  ter- 
ippK  out  dr  vant  was  hired  for  a  year,  and  the  day  before  the  year  expired 
JMfBtlie  daj  the  master  told  him,  that,  to  prevent  his  gaining  a  settlement  m 
IwfmtbeyMr  that  parish,  he  should  go  away  immediately ;  which  the  senrmt 
noTmv^ta  refused  to  do,  insisting  to  serve  out  the  year;  whereupon  the 
lenloment.  master  turned  him  out  of  doors.  —  The  Court  held   this  to  be 

such  a  fraud  in  the  master  as  should  not  prevent  the  settlement  of 
the  servant. 
Ifatennntquit  -  427.  Sheeny.  Godalming,  M.T,  lOG.  1.  Editor'*  MSS. — 
baCope  tbe  end  Two  justices  removed  F.  from  the  parish  of  S.  to  G.  The  Ses- 
?r^i^*vu^.  wons,  on  appeal,  quashed  the  order,  and  stated.  That  the  pauper, 
Sium/rimhj^  -^•»  ^®*  hired  for  a  year  at  G.,  and  served  all  that  year,  ex- 
tbe  Miiirr,  he  cept  one  week,  which  he  neglected  to  serve,  on  account  that  he 
0km  00  nttk-  and  his  master  could  not  agree  respecting  the  wages  he  should 
BMnt*  have  for  the  ensuing  year ;    that  he  therefore  quitted  his  service, 

without  any  compiilsion  on  the  part  of  his  master,  a  week  before 
the  year  expired ;  but  that  his  master  paid  him  his  wages  for  tlie 
whole  year.  —  The  Court  held,  that  the  words  in  the  order, 
**  without  compulsion,"  were  to  be  understood  that  he  had  quit- 
ted the  service  by  mutual  consent,  and  that  therefore  the  service 
was  interrupted,  and  that  he  had  gained  no  settlement  thereby  in 
the  parish  of  G.  —  llie  order  of  Sessions  was  affirmed,  (a) 
Ifmnabtence  428.  Rex  V.  Preston^   H.  T.  4G.2.   Editor'*   MSS.  —  Two 

be  procured  by  justices  removed  the  pauper  from  Z>.  ^.  to  P.  The  parish  of  P. 
'""^'Jii^*^^  appealed  to  the  Sessions,  where  the  order  was  confirmed,  and  the 
n^ofd  a  aeu  foji^^^jng  case  stated  :  —  That  C.  H,  was  a  legal  inhabitant  of  the 
Odd.l9S.  parish  of  P. ;  that  afterwards  he  was  hired  for  a  year  to  B.  Z.  of 

Biicr.&C.69.  ^*>  ^^  served  the  said  L.  under  such  hiring  until  five  or  six  (hiys 
liefore  the  end  of  the  year;  and  would  have  served  out  the  whole 
year,  but  that «/.  H,  and  one  or  two  substantial  householders  of 
the  parish  of  B.  gave  him  2/.  2^.  to  leave  his  said  master  and  go 
out  of  the  parish  before  his  year  was  expired,  on  account  of  his 
having  had  banns  of  matrimony  published  in  the  church  of  the 
said  parish,  in  order  to  his  being  married ;  that  the  said  C.  //., 
upon  his  receiving  the  said  2/.  25.,  went  to  his  master  to  receive 
his  wages,  but  that  his  master  insisted  on  deducting  9«.  for 
the  remainder  of  his  year  before  he  would  let  him  go,  and  that  he 
abated  the  same  out  of  his  wages,  and  then  departed  from  his 
service ;  that  the  said  2^.  2«.  were  afterwards  repaid  to  </.  //.  by 
Uie  overseers  of  the  parish  of  J?.,  and  allowed  to  them  in  their 
accounts  out  of  the  poor's  rate  made  for  tlie  said  parish  ;  but  that 
it  did  not  appear  that  the  master  of  the  said  C.  //.  was  privy  to 
the  payment  of  the  21,  2s*  until  after  //.  was  discharged  from  his 
service ;  and  that  he,  the  master,  received  no  benefit  from  tbc 
2/.  2f.  being  allowed  out  of  tlie  poor's  rates,  he  not  being 
rated  to  the  poor  of  the  parish  of  B,  It  was  argued,  on  these 
orders  being  removed  into  the  Court  of  King's  Bench,  that  as  the 

{a)  See  Burr.  S.  C.  69.,  where  it  is  said  that  this  case  was  argued  llurec  titnev, 
and  held  to  be  no  seitlement. 


Sect*  19^]       or  absence  from  the  servicb^    .*  ^| 

SesMomiiad  not  found  the  fact  o^ frauds  the  Court  would  not,  from 
any  sufpiciout  circumstance  in  the  case,  infer  it ;  and  the  case  of 
KempioHY*  PauTs  lValdon{a)  was  cited. — The  Court  :  We  cer-  (a}|\»if,pL6«4. 
taionr  cannot  intend  that  the  fraud  was  practised  upon  this  occanoo; 
for  mud,  being  a  matter  of  fact,  must  be  specially  found  (b);  bufc  (b)  Sjsgcari. 
there  cannot  be  a  doubt  but  that  this  was  done  to  avoid  the  Sl'^ 
seltlemait  of  this  man  m  the  parish.    Upon  the  express  words  of  fj7^4^  -.  • 
die  ttatutOi  however,  it  is  clear  that  he  could  not  sain  a  seUle-  Biinfs!c.5«5. 
meiit.  Air  the  statute  requires  a  year's  service,  and  there  certainly  Rn  v.  WMieo^ 
has  not  been  a  year's  service  in  the  present  case.     But  it  is  im-  ;wif,p1.  M9.    . 
material  to  attend  to  this  point  of  the  case,  for  we  are  of  opinion   ^'  ^*  Haugh- 
that  though  G,  is  in  the  margin  of  this  order,  yet  as  it  docs  not  Ref*^;^^^' 
in  its  recital  say  that  D.  A.  is  in  the  county  of  G.,  or  in  the  nie«^|»ir, 
county  q/bresaiiff  it  is  not  sufficiently  set  forth  that  ihe  parUh  is  pL  447. 
within  ike  countjf, 

429.  RexY.Eaion,  T.  T.  S&9G.2.  Burr.  S.  C.^I.^D.^as  AnabMoctohi 
hired  as  a  servant  to  one  C,  a  settled  inhabitant  in  J?.,  for  a  year,  the  iiiiddl«  of 
from  Martinmas  to  Martinmas;   and  about  the  middle  of  the  ^L^fju^** 
term,  he  absented  himself  from  his  master's  service,  without  his  ^JSVSy^ 
consent,  for  about  three  weeks  together:  and  then,  upon  the  bcftra the v«nr 
demand  of  his  master,  returned,  and  served  out  the  remainder  of  expire, doet  not 
the  year  at  £•  —  Per  Curiam:  The  absence  of  the  servant  for  prevent  a  let- 
the  three  weeks  was  purged  by  the  master's  receiving  him  again ;  dement, 
for  it  ought  to  be  considered  in  this  case  as  a  dispensation ;  and, 
in  strictness  of  law,  he  still  continued  in  the  service  of  the  master, 
notwithstanding  such  absence.     And  besides,  if  we  were  to  be 
over-nice  in  services  upon  this  statute,  it  would  be  attended  with 
very  great  inconveniences ;  for  a  servant  would  not  be  able  to  go 
for  two  or  three  days  to  see  his  friends  without  running  the  risk 
of  forfeiting  his  settlement;  which  would  be  too  hard.  (6) 

4dO.  Bex  V.  Castlechurchy  M.  T.   9G.2.    Burr.  S.  C.  68. —   Ifaserrant 
The  pauper  was  hired  for  a  year  to  JV,  B.  in  C;  and  came  to  leave  hBsenriee 


away  by  his  master's  consent,  and  took  his  clothes  with  hit  abMnce,  he 
fiim,  and  received  his  whole  year's  wages.  —  Lord  Hardwicks  :  thereby  loiee 
I  ahould  think  that  this  is  not  a  good  settlement.     By  8  &  9  ^.  S.,  ^  ttitleinnit. 
^hich  is  an  explanatory  and  declaratoi^  law,  with  negative  words,  it  Str.  lOSii. 
is  enacrted,  **  that  no  such  person  so  hired  as  aforesaid  shall  gain  a  ^^™*  ^^* 
**  settlement  without  continuing  in  the  same  service  during  a  whole 
**  year."  And  we  ought  to  take  care  that  we  do  not  carry  the  equity 
of  construction  so  far  as  to  overturn  the  meaning  and  intention  of 
the  act*    It  is  a  rule  witli  respect  to  explanatory  acts,  not  to 
<:arfy  equitable  constructions  too  far,  and  beyond  what  the  words 
-vrill  justify.     The  legislature  has  in  this  act  expressly  determined 
%he  time  of  the  service :  they  require  that  it  shall  continue  during 
%he  space  of  one  whole  year.    In  the  cases  cited  it  does  not  appear 
^hat  the  contract  was  determined,  (c)     But  in  this  case,  the  facts 
aure  stated  so  as  that,  upon  the  whole,  the  contract  was  determined, 
9nd  the  pauper  ceased  to  be  a  servant  to  the  mas^^er.    If  so  he 
could  not  be  said  to  continue  in  the  service  during  the  12  days 

(6)  Vide  Rex.  t>.  Ozleworth,  ;w*<.  pi.  Rex  t>.  Preston,  ante,  pl.428.     Rex  v, 

432.      Rex  u.   Hanbury,  ;)osf,  pi.  4:W.  Eaton,  riH/r,  pl.4'iO.     Ivinghocu.  Sole- 

Kex  o.  Chriatchurcb,  ;ku<,  pi.  4:J6.  Imry,  ante,  pi.  4M.      Pcppcrbsrrow  r. 

(c)Bumhaini;.  PawlGt,ani<;,'pl.4<J4.  Frendiam,  ante,  pl.Sll. 
Sticfn  f.    Godalming,  ante,  pi.    427. 
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Mentioned  in  ehe  order ;  and  conscqaently  it  was  not  a  service 

for  a  whole  year.    The  case  of  lilip  is  not  an  authority  in  the 

present  case,  hecause  there  was  no  uetemiination  of  the  cotitract ; 

It  being  stated  in  the  order,  that  the  master  refused  to  grre  the 

servant  leave  to  go  to  the  statute ;  and  that  the  servant  declared  he 

would  serve  out  his  year,  and  refused  to  allow  for  the  last  three 

dayto.    And  the  reason  given  by  Lord  C.  J.  Pratt  for  the  opinion 

(a)lStr.4S4.       in  that  case,  is  a  very  eood  reason  (a);  and  shows  that  the  con^ 

mAtmte,  tract  was  not  dissolved  ocfore  the  end  of  the  year,  and  that  the 

pl.  «5*  departure  of  the  servant  to  seek  out  a  new  service  was  not  in  the 

servant  a  desertion  of  his  service.     Fraud  infects  every  thing  in 
these  cases ;  but  where  there  appears  no  fraud,  we  cannot  intend 
it.     If  tliere  be  any  fraud  in  this  case,  it  seems  to  be  in  the 
master,  in  paying  the  servant  bis  wages  even  for  his  absence.     Too 
great  a  latitude  in  these  cases  may  be  very  dangerous ;  because 
tl>ere  will  be  no  knowing  where  to  stop.     I  think,  upon  the  whole, 
that  this  is  no  good  settlement ;  and  that  the  orders  ought  to  be 
quashed.     The  reasons  upon  which  the  Court  has  gone,  in  the 
cases  cited,  are  not  inconsistent  with  either  the  letter  or  intent  of 
the  act  of  parliament ;  because  there  the  contract  subsisted,  no 
act  havine  been  done  to  determine  it.  —  Page  J.  was  of  the 
same  opinion.  —  Probyn  J.  was  of  the  same  opinion.     The  con- 
sent of  the  master  and  servant  cannot  alter  the  express  law.    l^e 
case  of  Islip  is  not  at  all  in  point.     There,  the  contract  was  not 
dissolved  before  the  end  of  the  year.  —  Lee  J.     This  is  a  very 
clear  case.    It  appears  the  servant  went  from  his  service  before 
the  year  was  out,  and  that  the  master  consented  to  it ;  which  is  a 
plain  determination  of  the  service  within  the  year.     No  fraud 
appears  in  the  case :  the  paying  the  wages  for  the  time  of  the 
servant's  absence  might  be  an  act  of  benevolence  in  the  master. 
The  case  of  Islw  differs  from  this .  case ;  because  there  was  no 
determination  of  the  service  within  the  year.     And  the  orders 
removing  the  pauper  from  <S.  to  C,  were  quashed. 
^  liMlatnnnt       43L  Rex  v.  Goodnestone,  T.  T.  19  G.  2.  Burr.  S.  C.  2S1.  —  M. 
UHtefLVMks        being  settled  in  G.,  unmarried,  and  without  child  or  children,  was 
be^Mlha  end    iji^ed  by  J,  W.^  of  A^.,  to  serve  him  from  Michaelmas  1751   for  a 
^th W§mS^  year,  at  8/.  a  year :  he  lived  with  and  served  his  said  master  in 
ter*8  permit.-       N*  till  within  three  weeks  of  Michaelmas-day  following ;  when  he 
sum,  to  the        asked  his  master  to  give  him  leave  to  go  to  the  herring-fishery; 
lierriog-Sshery,  and  his  master  consented  that  he  should  go,  if  he  conld  get  a 
andpraridMa     ^^^  ^^  ^^  jjj^  ^^^.^  ^^  jjjg  ^^^le  master's)  liking.     M.  accordmgly 

serre  during  his  Procured  one  G.  to  do  his  work,  and  agreed  to  give  him  5*.  a  week 
absence,  and  for  the  same,  and  paid  him  the  said  sum  ;  and  brought  the  said 
does  not  return  G.  to  his  master,  and  his  master  approved  of  him;  and  G.  did 
until  three  ^/g  work  in  M  to  the  end  of  the  year.  M.  went  to  sea,  and 
'iS'of ^Bvwr  '^"''^^  *^  ^'^^  ^"^  ®^ ^^^ herring-fishery ;  which  was  about  three 
This abienceh'  ^'^cks after  Michaelmas :  and  what  he  earned  at  the  fishery  was  for 
no  dissolution  his  own  benefit.  When  he  went  to  sea,  his  master  paid  him,  on  his 
of  the  contract,  request,  S/.,  part  of  his  wages ;  but  paid  him  no  more  at  that 
Sir.  1232.  time,  because  he  had  then  no  occasion  for  more  money;  and 
Rex  o.  Wester-  when  he  returned,  his  master  paid  him  5/.,  the  residue  of  the 
^e^g^^aniet  wages  left  in  his  hands.  And  then  M.  made  a  new  agreement  to 
IU?xt;?B€cclcs,  *®^^^  ^^  ^^^  ^'>  ®°^  served  him  about  three  quarters  of  a  year 
ante.pl.  415.  '  "™^"J>  under  the  second  contract Lee  C.  J.  I  cannot  distin- 
guish this  case  from  that  of  Beaks  ;  in  wWich  case,  the  absence 
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wiih  the  maiter's  content  waa  lioldeo  not  to  vitiate  or  dissolve  the 
contract.  So  in  the  case  of  Islip,  it  it  plain  the  Court  did  not 
hold  it  to  a  scrupulous  exactness,  when  there  was  a  hiring  for  a 
year,  though  there  were,  in  that  cate,  many  inttances  of  absence ; 
two  were  ticluiest ;  and  tlie  last  was.  by  a  liberal  construction, 
looked  upoa  as  a  just  cause  of  going  away ;  and,  therefore,  not  a 
dissolution  of  the  contract.  In  the  present  case,  no  dissolution  of 
the  contract  is  stated ;  and  the  master  paid  him  his  wages  for  the 
whole  year.  Here  was  leave  given  by  the  master,  three  weeks 
before  MtcAaeimaSt  to  be  absent  during  the  herring-fishery :  and, 
in  the  mean  time,  he  provided  one  to  do  his  business,  and  received 
his  whole  year's  wages.  The  rest  of  the  Court  concurred  in 
opinion  that  the  pauper  had  gained  a  settlement  in  M 

432.  Rex  v.  Oxleworih^  T.  T.  24  &  ^25  G.2.  Burr.  S.  C.  S02.  —  Abtence  mi 
IL  agreed  with  P.  of  /K.,  clothworker,  to  serve  him  in  the  said  afcountor 
buvneit  for  tluree  years,  at  3*.  a  week  for  the  first  year,  3*.  6d.  a  ^ckn«»J«  iw 
week  for  the  second  year,  and  4f .  a  week  for  the  tiiird  year.     He  tiiTcfmtnwt. 
was  to  work  only  12  hours  in  a  day,  and  to  have  Id.  for  every  ^^^  Alvdcy 
liour  be  should  work  above  the  12  hours;  and  that  P.  should  poUt^.695. 
retain  6d.  a  week  out  of  the  above  wages,  during  the  said  three 
years,  by  way  of  a  deposit  or  security  for  H.'s  performing  his 
agreement ;  but  which  6d.  by  the  week  was  to  be  paid  to  H.  at 
the  end  of  the  term,  if  he  performed  the  agreement,  or  if  P. 
should  discharge  him  of  the  service  before  the  end  of  the  term ; 
hut  was  to  be  kept  by  P.  if  H.  quitted  the  service  before  the  end 
of  the  term  ;  P.  was  not  to  find  or  provide  meat,  drink,  washingi, 
or  lodging,  for  H^  during  the  term ;  and  it  was  understood  between! 
Z'.  .and  H.f  **  that  P.  might  turn  H,  o^t  of  his  service  at  any^ 
«f  time  during  the  term,  paying  the  sixpences  before  retained.  ■ 
Jfim  worked  with  P.  under  the  agreement  £i>r  about  six  montlis^' 
and  then,  being,  ill,  absented  liimself  from  the  service  for  about 
three  months ;  and  then  returned  to  and  was  received  by  P.,  and 
c:oatinued  to  work  for  him  under  the  agreement  till  the  time  of 
Ilia  being  removed,  being  for  about  three  quarters  of  a  year  after 
t.he  return  to  P.    During  the  time  of  his  working  with  P.,  and 
€Llariag  his  sickness,  H.  lodged  in  the  parish  of  fV.^  but  not  in  P.'s 
li4M»e.  —  The  Court  were  of  opinion,  that  this  absence  was  no 
clisaolution  of  the  original  contract. 

4i83«  ^x  V.  HanSuryy  T.T.  26&27G.2.  Burr.  S.  C.S22 Aserriw, 

w4.  was  hired  for  a  year  from  Michaelmas  to  Michadmat ;  he  though  not 
oamtt  three  days  after  the  former   Michaelmas^  and  staid  one  f?™°*?"^il!lj 
cloy  after  the  latter ;  and  was  absent,  at  difiereot  times,  near  a  ^j^  hiriiiff  \nd 
^ortnigbty  for  which  absence  6«.  Qd.  were  abated  in  his  wages.  interrupt«l  by 
*Xhia  service  was  in  T.    From  thence  he  went  to  H. ;  where  he  an  absence  of  a 
Mras  hired  for  a  year  and  served  three  quarters ;  and  then  married  foruiigbt  with* 
^-womaD  with  cnild.     Of  this  his  master  complained  to  a  justice  outthemaiter'a 
of  the  peace.    The  justice  thought  the  matter  complained  of  t<>  ^a^nt  ser- 
l^  a  sufficient  cause  for  the  pauper's  being  discharged;   and  yice,iftbemaB. 
^Uowed  of  his  discharge:  but  made  no  order  in  writing  touching  tcr  confirm  the 
^e  matter.    The  master  thereupon  discharged  him,  against  the  contract  by 
pauper's  consent.  —  Thb  Court   was  of  opinion,  that  Rex  v.  permitting  a 
t^(a)  was  in  point,  as  to  every  thing  but  the  difference  of  the  5Je^,"?w**on 
three  days  being  at  the  beginning  ;  which  does  not  make  any  real  his  rerurn. 

V.  Islip,  anftr,  pi.  425.    See     Castlechurch,  ;x)«^  pi.  439,  Rex  v.  Bee- 
£sftOii>  an/tf,  pK429;  Rex  V.     clcs,  onf?,  pi.  415. 
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&C.SAyer,ioa  (lifTercnce  at  all ;  for  service  has  not  been  taken  strictly  tliough 

Biirr.S.C.ii8.  hiring  haSy  and  the  three  days^  absence  at  the  beginning  of  his 

^^  service  was  purged  by  the  roaster's  receiving  him(/i);  and  they 

were  unanimously  of  opinion,  that  he  was  improperly  discharged 
from  the  service,  and  that  his  last  legal  settlement  was  in  H. 

A  servant, with-  434.  Jtex  v.  CaverswaUf   E.  T.    31  G.  2.    Burr.  S,C,  461. — B. 

in  three  weeks  was  hired  for  a  year»  and  served  a  year,  in  C.     He  afterwards  was 

of  the  end  of  hired  for  a  year  to  E.  B.  of  T.,  at  5/.  wages  ;  and  served  him  till 

the  yesi^  upon  ^i^hju  three  weeks  of  the  end  of  the  year ;  when,,  on  some  disputes 

hismiater^re-  &^>"g  bctwixt  him  and  his  master,  he  was,  with  his  own  consent, 

ceives  his  wages,  discharged  from  his  service,  and  received  all  his  wages  except 

and  is  dis-  what  was  deducted  for  the  three  weeks.     As  soon  as  he  lefl  his 

chargea  with  service  he  went  to  Z.,  and  was  absent  about  a  fortnight.     Upon 

mutysl  oon-       |jjg  rgtunj  gt  Mrs.  B.*s  request,  (his  master  being  then  from  home.) 
sent:  this  IS  a      v  '    .     .   ^      .    .      ^     .      ^        j      •.!•         **      i      /•.       *i_ 

diatdution  of     "^  ^^'^^  again  mto  their  service ;  and  withm  a  week  after  the  ex* 

the  contiact,  piration  of  the  first  year,  his  master  hired  him  again  for  another 
which  cannot  year;  and  he  served  him,  in  T.^  for  about  six  months  of  that 
be  restored  by  second  year,  and  then  lefl  him.  —  Lord  Mansfield  :  When  the  . 
M^^^h^^  master  gives  leave,  as  in  the  fishery  case,  it  is  a  continuance  of  the 
mauer^s  vdfe  8©^^*^®  •  80  where  there  has  been  both  a  hiring  for  a  year  and  a 
before theyear  service  for  a  year,  (though  the  original  hiring  was  for  less  than  a 
expuied.  year»)  and  the  service  continues,  it  has  not  been  required  that  the 

hiring  for  the  whole  year  should  be  strictly  reckonea  from  the  first 

moment  o"^  the  service,  but  it  shall  be  considered  as  sufficient,  that 

there  were  both  a  hiring  for  a  year  and  a  service  for  a  year.     In 

(6)^nte,pl.S7l.  the  case  o£  Fifehead  (b)^  the  sei'vice  was,  in  my  apprehension, 

(and  so  Lord  C.  J.  Lee  and  the  rest  of  the  Court  also  took  it,)  a 
V  continued  service.    But  here  was  a  chasm  of  a  fortnight  or  three 
Weeks ;  and  the  first  contract  was  absolutely  dissolved ;  and  so  coo* 
tinued  for^  fortnight  or  three  weeks.    Therefore,  diis  last  service 
cannot  be  connected  with  the  former  part  of  the  year.     For  if  a 
chasm  of  a  fortnight  or  three  weeks  be  not  a  discontinuance  of  the 
service,  it  will  be  hard  to  say  what  is.    Therefore,  I  hold  that 
there  was  no  settlement  gained  in  T.  —  Dennison  J.  The  true- 
reason  of  the  liberal  construction  of  services  for  a  year  has  been 
because  the  same  service  continued,  whereas  this  case  is  the  very 
reverse,  it  being  expressly  stated,  that  he  was  discharged ;  so  that 
we  cannot  help  taking  it  to  be  totally  dissolved.    Indeed,  in  die 
(b)JnteffiLas8i  case  of  A^nhoe  (c),  and  in  that  of  BrightvoeU  y.  Wesihaliey  (d),  the 
(e)Jnie^366.  Court  (though,  indeed,  they  were  upon  a  construction  rioher 

strained,  too)  determined  them  upon  the  foot  of  the  service  con- 
tinuing, whereas  this  service  was  totally  at  an  end :  therefore,  he 
concurred.  —  Foster  J.  The  case  of  Fifshead  confirms  the  prin- 
ciple that  the  Court  now  go  upon.  Tliere  they  did  not  consider 
so  small  an  interruption  as  one  hour,  or  thereabouts,  as  an  estire 
dissolution  of  the  contract.  But  here  it  is  a  total  dissoltiliany  and 
the  two  services  cannot  be  connected.  Therefore,  he.  concurred ; 
and,  upon  the  same  principle,  that  it  ought  to  be  a  continued  un- 
interrupted service.  — Wilmot  J.  concurred.  The  cases  of  hiring 
for  less  than  a  whole  year,  and  service  (under  such  hiring)  for  part 
of  a  year,  and  then  a  second  hiring  for  a  whole  year,  and  service 
for  a  part  of  it,  is,  indeed,  within  the  words  of  the  act,  where  the 

(a)  But  see  Hawkin  v.  Eastbrooke,  himself  from  his  service  witfaout  his 
8ayer*8  llep.  115.  that  if  a  father  co-  master's  leave,  the  master  takiag'iiim 
venant  that  liis  soa  shall  not  abaent     again  will  nol  save  the  forfoHore. 
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whole  lervice  together  amounts  to  one  whole  year.  But  here  in 
both  a  dusolation  of  the  contract,  and  also  an  end  of  the  service  ; 
both  within  the  first  year  ;  whereas,  in  the  cases  cited,  the  service 
continued.  The  case  of  Fifehead  was  only,  as  Lord  C.  J.  Lee 
expressed  it,  a  hesitation  o^  the  boy  for  an  hour.  Therefore, 
it  is  plain,  that  if  Lord  C.  J.  Lee  had  considered  it  as  a  dissolution 
of  the  contract,  and  an  end  of  the  service,  he  would  have  held 
the  settlement  to  be  bad.  And  it  is  much  the  best  way  to  de- 
termine these  cases  upon  the  Poor  Laws  according  to  plain  and 
Qoxoxnou  sense.  For  if  once  we  go  upon  niceties  of  construction, 
we  shall  not  know  where  to  stop :  for  one  nicety  is  made  a  found- 
ation for  another;  and  that  other  for  a  third';  and  so  on,  without 
end.  Therefore,  he  concurred  entirely  with  the  rest  of  the 
Court ;  and  upon  the  same  principle  (a),  that  it  ought  to  be  an 
uninterrupted  continuance  of  the  same  service ;  or  else,  that  the 
second  service  could  never  be  connected  with  the  former:  and 
tlic  orders  removing  the  pauper  from  'l\  to  C  were  affirmed. 

4S5.  Rex  V.  mther  Hey  ford,  E.  T.  32  G.2.  Burr.  S.CA19 Aberrant,  five 

6.,  before  Michaelmas  1756,  was  hired  for  one  year  to  widow  B.  weekt  before 
of/*.,  and  continued  in  her  service  until  ^ve  weeks  before  Michael^  ***  •"**  ^^^ 
mas  1757 ;  when,  with  his  mistress's  leave,  he  parted  with  her,  and  h^niiSi«»?* 
went  to  work  with  one  Z.,  a  farmer,  at  K,,  and  staid  with  him  i^y^  to  work  iir 
the  said  five  weeks  at  K. :  after  Michaelmas  1757,  he  went  to  his  a  different  pa- 
mistress  B,  for  his  year's  wages,  the  whole  whereof  she  laid  down  ri8h,andoii 
to  him,  and  he  thereout  voluntarily  deducted  10*.  for  his  five  »«*iving  his 
weeks'  absence,  being  the  same  sum  he  had  earned  and  received  Jft^^  the^r 
for  hirfive  weeks  at  A. .-  neither  the  original  contract  nor  any  new  expired,  hevo- 
one,  with  his  mistress  J9.,  was  dissolved  or  made,  save  as  afore-  luntarily  re-    , 
■aid :  if  his  said  mistress  had,  during  the  said  five  weeks,  required  turned  the 
Wm  to  return  to  her,  he  should  have  so  done. —  Lord  Mansfield  "nount  rfthe 
BOW  delivered  the  resolution  of  the  Court :   The  question  turns  ^^^^  durimc 
siiigly  upon  this.  Whether  his  absence  for  five  weeks  was  a  dis-  this  absence, 
•oltttion  of  the  contract  ?     If  he  had  his  mistress's  leave,  it  was  This,  being  an 
not;  if  he  had  it  not,  it  was.     And  we  are  all  of  opinion,  that  it  absence  wUh 
was  only  an  absence  with  leave.     For  it  appears  that  both  parties  fcp«»tf»  i»  no 
e0iifidnf«d  the  contract  between  them  as  subsisting,  and  not  dis'  thTcwSnic^ 
sohed*  '  He  paid  her  the  whole  that  he  had  earned  in  the  five 
weeka  that  he  was  absent ;  that  is,  he  voluntarily  deducted  it  from 
tke  wages  she  laid  down  to  him ;  considering  himself  as  her  servant 
daring  that  time :  for,  otherwise,  the  deduction  would  not  have 
been  a  deduction  of  the  particular  sum  earned  by  him,  but  a  de- 
ddctioti  in  proportion  of  his  whole  year's  wages  to  the  time  of  his 
obaente.    And  he  looked  upon  himself  as  liable  to  be  caUed*back 
irif  bin  the  five  weeks.    Therefore,  it  was  only  a  leave  to  be  absent 
fbr  the  whole  time,  or  for  part  of  the  time,  as  she*  should  cdhhtin 
In^k  sooner  or  later.    Ana  m?  she  did  not  call  him  back  sodner,  it 
was  a  leave  for  the  whole  five  weeks.    It  is  stated,  that  the  man 
wit  willing  to  have  returned  within  the  five  weeks,  and  would  have 
to  done,  if  his  mistress  had  required  him  to  do  it.     And  the  sum 
deducted  was  not  proportioned  to  the  time  o^  his  absence ;  which 

(0).This  principle  was  also  fully  set-  for  a  year,  removed  into  another  parish, 

tied  and  established  in   Rex  v.  Cros-  where  tlie  servant  continued  for  the  re- 

oombep  aniCt  pl*  399.    The  roaster,  and  roaindcr  of  tlie  year;  and  tlw  Couit 

thtsarmotas  part  of  his  family,  a  quar-  held  that  he  gained  a  settlcDieot  by 

ter  of  a  year  aAer  a  hiring  and  tcrvice  inch  hiring  aiidservice. 
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wDiild  have  been  the  measure  of  deduclion,  if  the  eontract  hod 
been  considered  by  them  as  totally  dissolved  and  at  an  end  when 
he  went  away  from  her.  But  the  paying  her  the  exact  sum  that 
he  had  earned,  shows  that  these  five  weeks*  service  was  treated  by 
them  as  a  part  of  the  service  done  to  her*  And  it  is  stated^  that 
the  original  contract  was  not  dissolved,  save  as  af(H*e8aid.  There- 
fore, upon  the  whole  circumstances  specially  stated,  we  are  all  of 
opinion  that  the  contract  was  not  dissolved. 
Aierant,  17  435.  Jiex  v.  Christchurchy  E.T.  33  G.  2.  Burr.  S.C.  iQ*.— On 

^^''^^^  the  24th  of  August  1757,  M.  was  hired  into  the  service  of  G.,  of 
ramoved'f^mn'  ^'»  ^^^  ^  Y^^^  >  ^"^  continued  in  such  service  there  from  that  day 
her  master's  till  the  7th  of  August  following ;  when  she  was  frightened  into  (its, 
bouse  00  ec-  and  thereby  rendered  incapable  of  doing  any  service :  her  master 
count  of  her  being,  taken  very  ill,  and  being  disturbed  by  her  fits,  her  mistress 
Jj^U^J^iJ'^^^  desired  the  sister  of  M.  to  go  with  M.  to  one  Mr.  L.%  in  the 
e^feste* whole  P^^sh  of  S/.  M.,  (where  iVf.'s  sister  then  lived  as  a  servant,)  and 
wages,  but  does  to  request  Mrs.  L.  to  receive  her  into  their  house,  that  she  miglit 
na^KQOMprso  be  there  under  the  care  of  her  sister;  but  if  Mr. L.  refused  to 
**  *|^j^■t^ra  admit  her,  she  was  then  to  bring  her  back  to  her  master's  house 
^mi^year.  agi^^  .  ^p, £,  received  her,  and  she  resided  there  about  6ve  days, 
i^'^^J3i!t1nn*  ^^  '^^°  *^^  ^^  taken  into  the  hospital;  the  day  after  she  bad 
qf  tbso9&raot»    been  received  into  Mr.  Z.'s  house,  she  returned  to  her  master's 

house  to  fetch  away  her  clothes,  and  her  mistress  eave  her  2^.  ; 
which,  with  what  she  had  before  received,  made  up  Uie  full  year's 
wages :  no  words  of  discharge  passed  between  her  and  her  mis- 
tress ;  but  she  looked  upon  herself  as  then  discharged  from  her 
service,  but  believed,  that  had  she  recovered  her  health,  her  master 
.  wfMild  have  received  her  again  into  his  service.  She  continued 
under  the  same  indisposition  till  afler  the  year  was  expired,  and 
'  '  '    •  sever  returned  again  into  G.'s  service ;  and  on  the  17th  of  August 

'  1758»  iier  master  hired  another  servant  in  her  place.  —  Lorp 

Mansfield:  This  case  is  an  additional  proof,  amongst  many 
others,  upon  how  inconvenient  a  foot  the  law  of  settlements  stands. 
This  must  appear  a  very  clear  case  to  any  person  of  common  plain 
sense  and  understanding :  it  is  certainly  a  fair  bondjide  service  for 
a  year,  without  any  frauid  on  either  side,  either  of  the  master  or  of 
ttvs  servant.  If  a  master  give  his  servant  leave  to  go  upon  anv 
other  service,  or  to  be  absent  for  a  short  time,  and  pay  him  h» 
whole  wages,  this  is  a  fair  bond  fide  service.  If  the  servant  be 
taken  ill  by  the  visitation  of  God,  it  is  a  condition  incident  to  hu- 
manity, and  is  implied  in  all  contracts.  Therefore,  the  master  is 
bound  to  provide  for  and  take  care  of  the  servant  so  taken  iU  in 
his  service  (a) ;  and  cannot  deduct  wages  in  proportion  to  the  coo- 
timiance  of  the  servant's  sickness.  Here  the  master  requested 
Mrs.  £..  to  take  in  his  servant ;  the  master  himself  being,  at  the 
same  time,  sick  at  home.  Then  she  was  aflerwards  sent  to  the 
hospital  by  her  master's  consent ;  and  the  master  and  mistress 
paid  her  her  whole  wages,  and  were  satisfied  with  what  was  done. 
Can  any  one  doubt  of  this  being  a  service,  bonafide^  for  a  year? 
Being  sent  to  an  hospital  by  a  kind  master  ought  not  to  hurt  the 
settlement  of  a  servant  visited  by  sickness.  And  I  see  no  dif- 
ference between  such  an  accident  of  sickness  happening  fn  the 

(a)  In  tho  case  of  Newby  v.  Wilt-     an  action  against  the  master  for  roooey 
flWre,  E.   95  O.  S.    B.  R.   the  Court     paid  on  account  of  chinirgioal 
held,  that  an  overset?  cvnnot  maintelfi     liiic^  &c.  Ibr Jiis  ^raHy  senrant^ 


SiCT.  l!i.]  or  ABSENCE  FROM    THE   SERVICE.  S97 

middle  or  liappenitig  at  the  end  of  the  year ;  it  is  equally  the  act 
of  God,  and  witlioutaoy  fault  of  tlie  servant.  —  Denmison  J.  con- 
curred with  his  Lordship,  that  the  illness  of  the  servant  happening 
at  one  part  of  the  year  or  at  another  (being  always  the  act  of 
God),  could  make  no  sort  of  difference.  And  he  was  extremely 
clear  that  this  act  of  God  ought  not  to  prevent  the  servant  from 
gaining  a  settlement.  And  if,  by  the  consent  of  the  master,  she 
be  sent  to  a  hospital,  shall  that  alter  the  case,  and  make  it  different 
from  her  being  kept  at  home  in  the  master's  own  house  ?  Surely 
not.  She  certainly  docs  *'  continue  and  abide  in  the  service*'  of 
her  master;  for  '*  continuing  and  abiding  in  the  service"  means 
"  not  deserting  it  ;*'  and  she  cannot  be  considered  as  having  de- 
serted her  service. — Foster  J.  concurred.  He  said,  that  the  re- 
lation between  the  nuister  and  servant  certainly  continued :  it  was 
not  put  an  end  to  by  this  visitation  of  God.  And  he  observed, 
that  the  sending  her  out  of  the  master's  house  to  Mr.  L.'s,  and  af- 
terwards' to  the  hospital,  was  for  the  ease  of  the  master,  and  for 
his  own  convenience.  —  Wilmot  J.  said,  it  was  the  clearest  case 
that  could  be.  The  distinction  between  the  servant's  absence  in 
the  middle  and  at  the  end  of  the  year,  turns  upon  the  absence  in 
the  middle  of  the  year  being  purged  by  the  master's  receiving  the 
servant  again ;  which  is  not  the  case  oi  an  absence  at  the  end  of 
his  year  when  he  does  not  return.  But  with  regard  to  the  act  of 
God,  illneas ;  it  is  just  the  same  thing,  whether  that  happens  at  the 
beginning,  middle,  or  end  of  the  year :  the  time  makes  no  dif- 
ference in  the  reason  of  the  thing.  And,  in  the  present  case,  the 
servant  being  at  Mr.  L.'s,  or  in  the  hospital,  is  just  the  same  thin^ 
as  her  being  kept  in  the  master's  house,  under  his  own  roof.— And 
the  order  removing  the  pauper  from  C.  to  St,  M.  was  quashed. 

437.  lUx  V.  Frome  Selwoody  T.  T.  6  G.  3.  Burr.  S,  C.  565. --'  a  serrant 
SieNl  was  hired  for  a  year  by   Pranglet/  at  Kings  Weston^  and  wiUiin  lo days 
served  till  within  10  days  of  the  enu  ot  the  year ;  when  he  de-  o*"  the  end  of 
dared  to  his  master,  that  he  did  not  wish  to  be  settled  in  K's  W.  fhc  year  quit. 
and  asked  his  leave  to  go  and  visit  his  relations;  to  which  the  iSJ^^JS^:. 
matter  consented.     After  the  year  was  expired  he  returned  to  coownt,  for  the 
his  master,  and  hired  himself  as  a  day-labourer ;  and  he  continued  purpoie  of 
as  such  with  him  for  about  three  months.     Some  time  afler  his  avoiding  a  set- 
qetara  be  and  P.  made  up  their  accounts,  S.  allowing  for  the  days  ^«>?fn*  »n*»^ 
he  had  been  absent  the  preceding  year  out  of  his  daily  wages.  •—  S^ji^iutio*  " 
The  Court  held  <S.'s  settlement  to  be  in  AT.'x  JF.,  looking  upon  of  Uie  contract, 
tbe  leave  "and  consent  of  the  master  as  fraudulent,  and  a  mere  Q^id  133^ 
etauon  of  the  settlement,  (a) 

4S8.  Rex  V.  Maddingtouy  H.  T.  11  G.  3.  Burr,  S.  C.  675.—   Aaeryanihav- 
Carter  was  hired,  three  weeks  before  Michaelmas^  to  Chandler  of  ing  received  a 
IT.,  to  nerve  him  as  a  carter,  for  a  year,  from  Michaelmas  then  kick  from  one 
next.     About  three  da^s  after  Michaelmas  he  entered   on   his  ^^"J^J^ 
lervice*  and  continued  in  the  same  till  about  three  weeks  before  flervice' about 
the  next  Michaelmas;  when,  having  been  kicked  by  one  of  his  three  weeks 
— "'-^s  horses,    he   went  home  to  his   friends  at    S.,   without  belbro  the  end 


Us  master's  knowledge,  or  asking  his  leave,  to  cure  his  leg;  ®^.^y*^» 
«id  continued  there  during  the  remainder  of  the  year,  and  never  J^JJ^^'IJ^J™*" 
ttturoed  to  his  master,  except  for  his  wages  some  short  time  after  \^^^^  and  "went 
Michaelmasy  when  he  was  paid  the  whole,  except  6s.  which  the  to  hb  friends  to 
master  deducted  on  account  of  the  absence ;  which  the  pauper  cure  bik  leg, 

(ii)  See  Uei  v.  Milwich,  ante^  pi.  30o\ 
VOL.   11.  Z 
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and  did  not  consented  to.  —  The  judges  were  of  opinion,  thut  the  servafti 
niturn  within  sained  a  settlement  by  the  service  here  stated ;  and  they  thought 
tke  year,  but  on  it  to  be  within  the  reason  of  the  determination  of  the  Idip  case,  (a) 
receiTing  his  Here,  the  cause  of  his  going  home  to  his  friends  clearly  and  fully 
^UmistaUir  ^PP^^^  ^^  ^^ve  been  to  cure  his  leg,  which  had  been  hurt  in  his 
hii  abience.  piaster's  service,  and  by  a  kick  from  his  master's  horse.  This  was 
This  departure  a  reasonable  cause  of  absence ;  it  did  not  dissolve  the  contract  nor 
is  no  dissolution  hinder  his  gaining  a  settlement.  The  abatement  of  part  of  his 
of  the  contract,  ^^ggg  ^ng  unreasonable ;  the  master  ought  not  to  have  deducteil 
(a)Ante,pU4S5»  any  thing  upon  this  account.     It  was  not  like  running  away  or 

desertion  of  his  service.  It  is  sufficiently  stated,  that  his  going 
was  grounded  upon  a  reasonable  cause,  to  get  cured  of  his  hurt. 
It  is  not  indeed  precisely  stated,  that  it  was  absolutely  necessary 
for  him  to  go  home  to  his  friends  for  this  purpose,  or  to  continue 
with  them  so  long  as  he  did;  but  the  justices  had  the  whole 
evidence  before  them,  and  if  it  had  been  otherwise  they  would 
probably  have  stated  it.  Here  was  no  fraud.  We  should  lean  in 
favour  of  settlements.  Upon  the  whole,  it  seems  to  be  a  sufficient 
excuse,  and  within  the  principle  of  the  Islip  case. — And  the  order 
of  two  justices,  removing  the  pauper  from  M.to  fF.,  was  affirmed. 

ft^*^S^  on  f^^'  ^^^  ^*  ^^'  "^S^^'  ^'  ^*  ^^  ?•  ^'  Editor  5  MSS.  — 
holidays  and  NichoUs,  when  two  years  of  age,  went  with  his  father  (who  was  at 
Amdayt,  if  that  that  time  settled  at  Redruth)  into  the  parish  of  St.  Agnes;  and 
be  the  custom  wh^n  he  was  about  15  or  16  years  of  a^e  the  father  made  a 
of  the  trade  in  contract  with  one  NankiveU  (who  then  lived  in  the  adjoining 
wUd^  servant  ^^jnsYi  of  P. )  for  his  son  to  work  at  the  said  N.*%  stamps,  situate  in 
year,  will  not  ^^  ^^  parish  of  SU  A,,  (which  stamps  are  mills  wherein  several 
prevent  a  settle-  labourers,  inen  and  boys,  are  employed  in  cleansing  and  raanu- 
ment.  facturing  tin,)  for   one  year,    at  the  yearly  wages   of  5L      In 

pursuance  of  this  contract,  the  said  Nicholls  served  the  said 
NankiveU^  at  his  aforesaid  stamps,  for  the  said  year,  by  working 
therein  daily,  except  holidai^s  and  Sundays^  according  to  the 
custom  of  tinners :  and  his  father  received  his  wages  as  he  had 
occasion  for  it.  But  during  the  said  year  the  said  Nicholls  ate, 
drank,  and  lodged,  with  his  father  in  the  said  parish  of  St,  A.; 
serving  the  said  NankiveU  at  his  stamps  aforesaid,  and  in  no  other 
capacitv ;  nor  ever  became  a  part  of  his  family.  At  the  expiration 
of  the  nrst  year  a  like  bargain  was  made  for  another  year  at  7/.| 
and  a  like  service  under  it ;  and  so  on  for  ,another  year :  but 
during  the  said  last  two  years  also,  said  NfchoUs  served  said 
NankiveU  at  said  stamps,  and  in  no  other  capacity,  continuing  to 
eat,  drink,  and  lodge  with  his  father,  and  never  becoming  any 
part  of  his  master's  family ;  and  having  holidays  and  Sumlays  at 
his  own  command  during  the  three  years,  as  is  usual  for  persons 
hired  in  such  employ. — The  Sessions  ordered  the  paupers  to  be 
reconveyed  from  Redruth  to  St.  A,,  to  be  there  provided  for.  — 
Dunning  objected,  that  Nicholls  gained  no  settlement  at  St.  A., 
and  obtained  a  rule  to  show  cause  why  the  order  of  Sessions 
should  not  be  quashed,  and  the  original  order  affirmed. — Bub- 
land  now  showed  cause:  He  contended,  that  here  was  a  hiring 
for  a  year,  xvithout  any  exception  ;  and  the  service  was  according 
to  the  custom,  and  as  is  usual  for  persons  lured  in  such  employ.  It 
is,  therefore,  a  complete  hiring  and  a  complete  service  in  St.  A. ; 
and  the  paupers  are  legally  settled  there.  In  the  case  of  Mac- 
(fl)-rfw/^,p1.308.  clesfield  (a),  the  hiring  was  with  an  exception  :  here  it  was  without 
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any.  Intfe  eue  of  Aim^'«  Norton  (a),  the  pauner  was  holden  to  (a)/f/i/«,pl.dQ5. 
be  settled  at  Camden,  though  she  spun  only  by  the  stone.  -^  Dun- 
ning replied,  that  this  is  ratiier  the  case  of  a  journeyman  tlian  of 
a  hired  servant.  He  was  resident  with  his  father :  he  was  his  own 
master,  except  as  to  performing  the  stipulated  limited  service  at 
the  stamps.  He  was  only  to  do  that  particular  service;  the 
matter  had  no  right  to  employ  him  in  any  other ;  and  Sundnya  and 
holidays  were  absolutely  his  own,  without  any  control  from  the 
master.  This  contract  is  in  cHTect  the  same  as  that  in  the  Mac- 
clesfiM  case  was.  There  the  pauper  was  to  be  his  own  master, 
and  at  his  own  liberty  the  whole  Sundaji/,  and  all  the  rest  of  the 
other  days  except  the  1  i  hours  :  whereas  the  act  of  3  &4t  IV.Se  M • 
c.  1 1 .  intends  only  such  services  where  the  servant  is  under  the 
command  and  control  oi*  the  master  during  the  whole  year.  The 
uresent  case  is  exactly  like  that  case ;  and  in  this  case  the  ex* 
ception  must  have  been  equally  understood  at  the  time  of  the 
hiring,  though  not  particularly  expressed. —  The  whole  Court 
were  unanimous  that  Nicholh  gained  a  settlement  in  St»  A,  They 
held  this  to  be  an  entire  contract  for  a  year,  toiihout  any  exception 
contained  in  it ;  and  the  service  was  according  to  the  custom  of 
the  country.  And  they  made  a  distinction  between  the  ex- 
ception's being  part  of  the  original  contract,  and  its  not  being  so ; 
the  question  turns  upon  this  distinction.  In  the  case  of  MaC" 
desfield  it  was  part  of  the  original  contract ;  here  it  is  not  so.  And 
they  mentioned  the  case  o?  Bishop's  Hatfield,  [b) — Rule  dis- 
charged, and  order  of  Sessions  affirmed. 

440.  Rex  V.  Bray,    T.  T.  11  G.  3.   Burr.  S.  C.  682.  —  On  Onaliiring 
Thursday  before  Micluielmas-day  1767,  «/•  Hunt  was  hired  for  a  from  MicUad- 
year  to  l^ee,  of  the  parish  of  Bray,  farmer,  as  a  carter,  to  go  into  "««  to  ^Vkt^oc/- 
his  service  on  the  Monday  following,  until  Michaelmas  1768,  for  ^aJ,t^  1^ 
^Ss,i  at  the  time  of  the  agreement  Lee  desired  him  to  go  into  cannot  come 
Mb  service  before  Monday ;  but  //.  said,  It  would  not  suit  him^  UU  the  day  aAcr 
as  he  was  then  in  service:  and  L,  replied,  that  if  he  would  come  Michadmat- 
into  his  service  on  the  said  Monday  morning,  he  would  shift  till  *%»  «*"**  *^° 
that  time:  he  went  into  his  service  on  the  Monday  accordingly;  J|^f^,!f f  *^** 
Michaelmas-day  was  on  the  Saturday  next  after  the  Thursday  on  himself  tlils  U 
which  he  made  the  agreement :  at  the  time  of  the  agreement  the  a  pcrmktiouof 
l^auper  was  in  the  service  of  Lewis  of  South  Stock,  under  a  con-  absence,  and  if 
^TECt  which  expired  on  Michaebnas-dny  1767  ;  which  service  he  left  *>«  continue  his 
on  the  night  of  the  Michaelmas-day  1767;   he  continued  in  the  ^'^Vore^*^ 
Service  of  Z.  till  the  day  Uefi>re  Michaelmas -day  1768;  when  he  ensuing'itfi- *^ 
clesircd  leave  of  his  master  to  go  to  see  his  relation:^  before  he  went  c/uidmas-ilat/, 
o  another  service  :  his  master  deducted  Is,  from  his  wages  for  that  and  tlieu  quit, 
,  and  paid  him  the  residue  :  he  then  went  away,  and  returned  no  •^y  '"»^c  from 


into  the  service  of  L. ;  who,  on  the  pauper's  going  away,  told  jj^^^j^l^c* 

li^tiD,  that  if  he  quitted  the  service  before  Michaelmas-day,  there  of*the  ywHr!*  *^ 

a>iiglit  be  a  dispute  about  his  settlement ;  and  desired  him  to  come 

VmcIc. — Lord  Mansfield  :  This  is  a  hiring  for  a  year,  with  a  dis- 

l^emation  of  the  Arst  day.   The  pauper  thought  he  had  his  master's 

X«ave  the  last  day,  and  had  allowed  is.  for  it;  which  is  more  than  one 

clay's  wages.   Both  master  and  servant  were  clear,  that  at  the  end  of 

^heyear  there  was  only  an  absence  of  one  day ;  and  at  the  beginning 

^f  the  year  the  pauper  had  his  master's  leave  for  being  absent  the 

Brst  day.     But  master  and  servant  meant  it  as  a  settlement.    And 

{h)  Ante,  pi.  rX)7.    Vide  also  Ilex  tu  Buckland  Dcnham,  ante,  pi.  31 1. 
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the  orders  removing  the  pauper  from  Sherficld  to  jBray  were 
affirmed. 
If  •iervant  441.  Rex  v.  RosSj  T.T.ll  G.  3.  Burr.  S.  C.  688.—  T.  C.  hired 

senre  his  master  himself  for  a  year  to  E.  M.,  and  served  him,  in  Z..,  only  three  days. 
'^^  "*  "J^J***^  A  difference  arisi  ng  between  them  about  the  business  the  pauper  was 
noVtf  ^  twif^  employed  in,  M.  bid  the  pauper  go  about  his  business.  On  which 
go  away  for  a'  the  pauper  immediately  ran  away,  and  quitted  his  service ;  and 
fertxught,  it  is  a  hired  himself  to  J.  W.  for  a  year,  at  55s,  a  year  wages,  and  served 
dissolution  of  fp.  for  six  months  in  Whitchurch.  M.  then  insisted  on  JV.*s  not 
^  contract,  keeping  the  pauper  in  his  service.  W.  paid  the  pauper  his  wages  to 
retul^  he  is  ^*'  ^^^^  »  ^^^  '^®  pauper  quitted  that  service,  and  went  one  or  two 
again  received  voyages  up  the  river  JVi/Ct  as  a  labourer  to  a  barge-master,  for  a 
without  any  fortnight ;  then,  at  fT.'s  request,  and  M*s  consent,  returned  into 
new  agreement,  ff^/jj  service,  without  coming  to  any  new  agreement,  or  any  men- 
and  serves  for  tion  of  wages.  He  continued  in  W.'s  service  in  Whitchurch  seven 
more  -"ac  ad-  months,  being  a  month  over  the  end  of  the  year  for  which  he  was 
ditioiul  month  hired,  in  order  to  make  out  his  lost  time ;  and  then  received  his 
being  inxom-  wages,  his  master  deducting  Is,  6d.  for  the  breaking  of  a  plough, 
pensation  of  his  — Lord  Mansfield:  Here  is  an  absolute  dissolution  of  the  con- 
former  absence,  tract,  by  both  master  and  servant,  at  the  end  of  six  months, 

whereas  the  statute  requires  a  continuance  in  the  same  service  for 
a  whole  year.  The  new  service  cannot  be  connected  with  the  old 
hiring. —  Aston  J.  concurred  ;  and  the  order,  removing  the  pau- 
per'from  Whitchurch  to  R.f  was  affirmed. 

A  servant  the         442.  Rex  v.  Potter  Heigham,  T.T.  11  G.  3.  Burr,  S.  C.  690 

day  before  yra  fp".  ^^g  hired  for  a  year  from  Michaelmas  1764?  to  Michaelmas 
^Itd^M^  1765,  by  r.,  of  S.  W. ;  he  entered  upon  the  service,  and  con- 
todischuve  tinned  therein  until  the  day  before  the  end  of  the  year  ;  when  be 
him,  that  he  desired  his  master  to  discharge  him,  telling  him,  as  he  had  let  him- 
may  have  a  day  self  for  the  next  year  to  a  person  in  a  distant  place,  and  was  re- 
wtth  Us  fHends  moving  further  from  his  friends,  he  wished  to  go  and  sec  them, 
5**""^^!^^'  and  pass  that  day  with  them ;  and  requested  to  have  that  time  to 
ter  to  whom  he  ^^Q^s^^^)  ^^  spend  with  them  ;  and  to  which  the  master  consented ; 
had'  hired  him-  and  he  was,  accordingly,  discharged,  and  then  received  the  whole 
self.  To  this  of  his  wages  save  6^.,  which  he  allowed  to  his  master  for  that.  day. 
the  master  con-  The  question  was.  Whether  W.  did  not  gain  a  settlement  in  5.  WJ 
senmnU^d?^     —  CouRT  held,  that  it  was  not  a  dissolution  of  the  contract, 

charired.    This'  ^"^  ^^  absence  by  leave  of  the  master;  and  the  orders,  removing- 
is  an  absence      the  pauper  from  L.  to  P.  H.  were  quashed, 
with  leave,  and  no  dissolution  of  the  contract.    Rex  v.  Thistleton,  post.  pi.  462. 

A  footman,  two  443,  Rex  v.  Richmondy  E.  T,  13  G.  3,  Burr,  S,  C,  740. — S.  was 

months  before  hired  by  the  year  to  C,  of  R,,  on  the  30th  of  October  1769 ;  and 

m'^rlS^mSd-  ^"  '^®  *^^  ®^  September  1770,  married  a  fellow-servant.     The  wife 

seJvant  inThe  '  ^^^  given  a  month's  warning,  in  August  preceding,  to  quit  the 

family  %frho had  Service;  and  was  to  quit  it  in  September^in  consequence  of  such 

given  warning  warning;  but  was  desired  by  her  master  to  stay  till  the  17th  of 

to  quit,  but  was  October,  which  she  did  ;  and  then  the  master  said  to  S.  (the  hus- 

TM&ilr^^^  band),  that  he   supposed,  as  his  wife  was  going  away,  he  (the 

tnu  future  d«y,  ^"shand)  would  like  to  do  so  too.     The  husband  replied,  he  would 

preceding  the  '  1^1^^  it  better,  if  it  was  agreeable  to  his  master.     His  master  said, 

expiration  of  he  had  no  objection,  as  he   had   another  footman  coming ;  and 

her  husband's  would  pay  him  his  whole  year's  wages :   which  he   accordingly 

d^riiequTttl?  ^'"^^  ^"  *^^  ^^^^'  '"  ^""  ^«  ^^^  ^^^^'  ^"^  ^1^'ch  said  17th  of 
her  service,  and  ^^^obejr,  both  the  husband  and  wife  left  the  service  ;  and  the 
th^  footman,  at    "cw  footman  came  in  the  husband's  place,  on  the  said  17th  of 
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October,  at  night.  —  Lord  Mansfield  :  There  is  no  necessity  of  hit  iiiaiter*i 

an  actual  service  upon  every  day  of  the  year.     The  master  can  P«»po"»J»  ^"^ot 

always  dispense  with  it :  he  can  give  leave  of  absence.     Nay,  if  ^TJJL^*  **"' 

the  servant  is  absent  without  leave,  in  the  middle  part  of  his  year,  d»y^brfOT«*W» 

such  absence  may  be  purged,  as  it  has  been  termed,  by  the  master  time.  This  wm 

receiving  him  again ;  that  is,  the  subsequent  consent  of  the  master  no  diaM>lution 

ratifies  the  act  done,  and  is  given  with  a  retrospect.     I  am  clearly  of  the  contract. 

of  opinion,  that  the  servant  has,  in  the  present  case,  sufficiently 

served  his  whole  year.     The  master  voluntarily  gave  him  leave  of 

absence  for  the  last  13  days;  and  of  his  own  accord  paid  him  the 

whole  year's  wages. — Aston  J.  concurred ;  and  added,  that  there 

is  no  difierence  between  the  end  and  the  middle  of  a  year ;  where 

the  roaster  only  gives  leave  of  absence,  which  is  not  stipulated  for 

in  the  original  coptract.     Indeed,  where  the  absence  is  stipulated 

for  in  the  original  contract,  and  made  part  of  the  original  contract,  as 

an  exception  out  of  the  service,  the  case  is  then  of  a  different  kind ; 

as  in  the  case  of  Rex  v.  Hatfield  (a),  where  a  hiring  for  one  year,  (a)^iite,pl.S95. 

to  wit,  from  Michaelmas  to  Stichaelmas^  with  liberty  to  let  himself 

for  the  harvest-month  to  any  other  person,  was  determined  not  to 

be  a  hiring  for  a  year.     A  part  of  the  year  was  there  excepted  out 

of  the  original  contract;  it  was,  therefore,  only  a  hiring  for  the 

other  1 1  months.     If  the  servant  go  away  in  the  middle  of  the 

year,  and   return  again,  and  the  master  receive  him  again,  the 

master's  taking  him  again  purges,  as  it  is  called,  the  absence, 

though  the  servant  had  not  his  previous  leave  for  it ;  and  shows 

the  master's  consent  to  it,  though  given  subsequently.     Here  the 

whole  year's  wages  were  voluntarily  paid  by  the  master  quite  up  to 

the  end  of  the  year ;  which  confirms  the  master's  acquiescence 

and   approbation.  —  Ashhurst  J.  concurred;  and   particularly 

repeated,  that  the  master's  offering  and  paying  the  whole  years 

wages  was  aproof  of  his  consent. 

444.  Rexy.  Brampton^  H.T,  17  G.  3.  CaldM  —  W.  hired  her-  Theserviceas 
self  to  Z.,  of  jB.,  for  a  year,  and  served  under  that  hiring  till  within  .^*^"  "  ***be  f " 
three  weeks  of  the  encf  of  the  year;  when  her  master,  discovering  J^"™"*Jjnd  ** 
lier  to  be  with  child,  turned  her  away,  and  paid  her  her  year's  therefore,  if  a 
^'ages,  and  half  a  crown  over.  —  Lord  Mansfield:  The  ques-  maid-servant  be 
t.ion  is,  Was  this  contract  dissolved  within  the  year  ?     The  answer  turned  away 
depends  upon  this:  Has  the  master  done  right  or  wrong  in  dis-  ?'*®|^*^'^^ 
^^harging  his  servant  for  this  cause?     I  think  he  did'not  do  wrong.  thryearVor 
The  marginal  note  cited  from  Viner  (b)y  whatever  decree  of  au-  b^ioff  with 
^Jiority  it  may  be  entitled  to,  is  well  warranted  in  phnciple.     If  cbil£  she  gains 
'^he  master  agree  to  the  contract's  going  on,  the  overseers,  it  is  no  settlement 
^rue,  shall  not  take  her  away,  because  she  is  with  child ;  but  shall  ^*"^|J^**' 
^he  master,  therefore,  be  bound  to  keep  her  in  his  house  (c)  ?     To  ^ij^je  wagea 
^io  so  would  be  contra  bonos  mores  ;  and  in  a  family  where  there  are  paid, 
^re  young  persons,  both  scandalous  and  dangerous.    Where  a  ser-  ^^^  ^  AWeley, 
'^^ant's  absence  is  said  to  be  purged  (which  is  an  improper  expres-  po^^  pi.  695. 
^ion),  by  receiving  him   again,  the  receiving  only  explains  and  (ft)  See  arae, 
^bows  the  nature  of  the  absence ;  the  consequence  of  it,  mdeed,  is,  pi.  423  n. 
^hat  such  reception  must  generally  be  considered  as  amounting  to  a  (c)  See  Rex  v. 
dispensation,  and  thereby  subjects  the  master  to  the  payment  of  the  Welford,  pou, 
^holc  wages.    But  the  effect  of  a  positive  act  of  the  master,  that  is,  P*'  ^^^• 
the  dismission  of  his  servant  under  a  criminal  charge,  shall  never 
be  done  away  by  an  implication  arising  from  the  payment  of  his 
>%hole  wages. 
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If  a  master,  a 
week  befbre  the 
expiration  of  the 
year,  is  obliged^ 
irom  unfore- 
seen circum- 
stances, tobreak 
nphoinekeep- 
ing,  and,  in 
consequence 
thereof,  dis- 
misses bisser- 
Tant,  paying  her 
the  full  wages 
to  the  end  of 
the  year,  this  is 
a  dispensation 
with  the  service, 
and  the  servant 
by  such  hiring 
and  service 
gains  a  settle- 
ment. 

But  SCO  Rcz  t;. 
Bray,  jMst,  pl> 
476. 
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{a)AtUrt\il^3. 


If  a. hired  ser- 
vant be  turned 
away  by  his 
master  before 
the  expiration 
of  the  year,  on 
the  fact  of  his 
being  the  father 
of  a  bastard 
child,  be  will 
thereby  lose  his 
settlement. 


445.  Rexy.  &.  Bartholometo,  CornhiU,  E.T.  IBG.S.  CakL^, 
—  (7.  O.  was  hired  by  the  year  to  //.,  in  the  parish  of  Si,  iB.,  on 
the  11th  of  June  1771.  In  the  month  of  April  following,  H.  went 
to  M,9  and  purchased  a  manufactory  there,  and  upon  his  return, 
in  the  same  month,  he  told  all  his  servants  that  he  was  going  to 
reside  at  jVf .,  but  did  not  mention  any  time ;  and  that  they  might 
look  out  for  other  services  if  they  chose,  or  they  might  stay 
with  him  till  he  went  to  Af. .-  U>  O.  did  not  look  out  for  any 
other  service,  but  continued  with  her  master  till  the  4th  day  of 
June  following ;  on  the  evening  of  which  day  her  master  paid  her 
the  whole  year's  wages,  and  gave  her  lOjr.  6d.  over,  and  the  same 
evening  left  L.  and  went  for  M.  .*  H.  did  not  know  in  the  morning 
of  the  4th  of  June  that  he  should  leave  L.  in  tlie  evening,  or  even 
before  the  expiration  of  the  year's  service :  but  his  going  was 
quite  a  casual  matter,  and  depended  upon  circumstances  which  he 
could  not  at  that  time  foresee ;  but  if  he  had  remained  in  L.,  he 
would  have  continued  the  pauper  in  his  service,  as  she  was  a  good 
servant :  the  pauper  went  into  a  new  service  two  days  afler  her 
master  left  L. — Lord  Mansfield:  The  only  question  is,  Whether 
the  servant  continued  bond  Jide  in  her  service  during  the  whole 
year?  To  be  sure  there  is  a  distinction  between  exceptions ^ from 
the  contract  and  disvensations  of  the  service;  but  if  the  case  be  of 
the  latter  description,  and  bond  Jide ^  it  can  make  no  difference 
when  the  servant  is  engaged,  or  where ;  or  whether  the  service 
be  in  the  same  or  another  occupation.  Why,  then,  does  she  quit 
the  service  ?  At  the  desire  and  for  the  convenience  of  her  master, 
who  gave  her  lO^.  6^.  beyond  her  wages,  as  an  equivalent,  no 
doubt,  for  her  board..  It  was  accidental,  and  a  favour  to  the  mas- 
ter. The  case  of  Rex  v.  Richmond  (a)  is  full  as  strong  as  this ;  for 
there  a  new  servant  came  into  the  very  place  which  the  pauper 
had  vacated  upon  a  dispensation  of  his  service.  Fraud  vitiates 
every  thing ;  but  the  justice  as  well  as  reason  of  the  thing  arc  here 
with  the  settlement.  Suppose  she  had  come  from  a  distant 
country,  and  had  no  other  settlement,  shall  she  lose  her  only  one, 
which  she  deserves  so  well  ? 

446.  Rexw.  Welford,  T.T.  18  G.  3.  Cald.57.  —  D.  hired  him- 
self  for  a  year  as  a  servant  to  71,  of  the  hamlet  of  S.y  and  continued 
to  live  with  him  at  <S.,  till  within  three  weeks  of  the  expiration  of 
the  year ;  when  the  master,  on  account  of  a  supposed  criminal 
intimacy  between  the  pauper  and  a  servant-girl  then  big  with  child, 
who  had  lived  with  the  master,  but  was  discharged  from  his  ser- 
vice, insisted  upon  his  quitting  the  service,  and  discharged  him 
accordingly.  The  pauper,  if  his  master  would  have  let  him,  would 
have  staid.  The  master  offered  him  ail  his  wages  except  4«., 
which  the  master  insisted  upon  detaining,  as  a  satisfaction  tor  the 
loss  of  the  pauper's  service  for  the  three  weeks ;  but  which  the 

Eauper  refused  to  allow.  The  pauper,  after  he  was  turned  out  of 
is  service,  went  to  a  justice  of  the  peace,  in  order  to  recover  his 
full  wages;  but  the  justice  telling  him  he  could  not^-recover 
the  whole,  and  the  pauper  having  no  money  to  subsist  upon, 
accepted  the  money  the  master  had  offered  him,  abating  the  4f.  for 
the  three  weeks :  no  order,  in  writing,  was  ever  made  by  any  jus- 
tice or  justices,  for  discharging  the  pauper  from  his  master's  service. 
— Lord  Mansfield  :  Had  the  fact  of  criminality  been  positively 
stated,  to  be  sure  it  would  have  fallen  within  the  principle  of  Rex  v. 


Sect.  IS.}        of  absence  from  the  sbrvicb.  g^g 

Brany>i4m{a)  ;  but  as  the  intention  of  finding  this  fact  is  represented  (a)^iKe,pl.444. 

to  have  been  different  from  the  finding,  and  as  there  might  have 

been  a  more  complete  consent,  the  case  must  go  down  to  be  re* 

stated.    The  case  was  re-stated  at  the  following  Sessions :  the  fact 

of  the  pauper's  criminality  was  positively  found ;  and  the  Sessions, 

at  the  instance  of  the  appellants,  addea  the  fact,  that  this  was  the 

case  of  a  servant  in  husbandry :  this  was  done  with  a  view  of  taking 

it,  in  this  respect,  out  of  the  case  of  Rex  v.  Brampton*    But  the 

case  was  abandoned :  it  never  came  again  into  fVestminster^kail, 

447.  Rex  v.  Westmeon,  M.  T.  22  G.  3.  Cald.  129.  —  On  the  10th  If  a  sfmnt  be 
day  of  October  in  every  year,  (except  when  the  same  falls  on  a  *«lwnintocui- 
Sundayf )  a  fair  for  hiring  of  servants  is  holden  at  C. ;  and  when  ^^J,^'^ n^ 
the  same  falls  on  a  Sundat/,  then  such  fair  is  holden  on  the  next  dSainCTpi«v«it 
day:  in  the  year  1779  the  10th  day  of  October  happened  on  a  him Iram con* 
Sunday;  and  on  the  day  following  (being  the  day  of  holding  such  tinuUig  hisier- 
fair)  ir.  was  hired  by  d.,  of  Y.,  farmer,  to  serve  him  as  a  carter,  ▼•<»,  the  muter 
for  one  year,  at  the  wages  of  8/*  8*.  .•   fV.  entered  into  the  service  S^^ij^S 
on  the  same  day,  and  continued  therein  until  Friday  the  6th  day  endoftheyeeri 
of  October  1780 :  when  he  was  taken  into  custody  on  a  warrant  of  and  tucfa  S^ 
bastardly  on  the  oath  of  R.  H,,  and  was  carried  by  the  officer  who  ohuge  is  a  dn- 
look  him  to  an  inn  at  C,  attended  by  the  parish-officers  of  fV,  .•  "olutfon  of  the 
and  from  thence  to  W ;   and  there  by  the  said  officers  kept  in  ?"J|??*^|!?^ 
custody  until  the  10th  day  of  October:  on  Sunday  the  8th  day  of  Sng a^t, 
October  J  W,  was  married  to  the  said  R,  //.  at  W. :  G.,  on  the  said  tlement 
6th  day  of  October^  at  the  inn  in  C,  settled  with  the  pauper  his 
account  of  wages,  saying,  that  he  might  not  see  him  again ;  and 
deducted  from  his  wages  the  sum  of  \s.  on  account  of  his  not 
serving  him  till  the  end  of  the  year :   his  master  thereupon  said^ 
that  **  thoueh  he  had  no  objection  to  the  pauper's  eaining  a  settle- 
'<  ment  in  the  parish  of  y.,  yet  perhaps  the  other  rarmers  might.*' 
The  master  did  not,  in  any  other  manner,  assent  to  or  dissent  froth 
the  pauper's  absence  from  his  service,  from  the  time  of  his  being 
So  taken  into  custody  for  the  remainder  of  the  year :  the  pauper 
from  the  time  of  his  being  so  taken  to  C.  did  not  return  to  the 
service  of  G.  —  Lord  Mansfield:  It  is  not  necessary  to  enter 
into  the  question  how  far  this  is  a  crime  ;  because  the  master  has 
Dot  ciischarged  the  pauper  upon  that  ground ;  that  it  is  wrong  and 
^n  o^nce  no  man  will  deny  ;  but  whether  to  be  animadverted 
Upon  both  by  the  ecclesiastical  and  common  law  is  not  material 
itere.     To  be  sure,  it  was  not  punishable  as  a  crime  at  common 
law ;  and  the  statutes  seem  only  to  go  to  the  punishment  of  the 
f^arents,  for  the  purpose  of  securine  an  indemnity  to  the  parish. 
JBut  here  this  offence  is  not  assigned  as  the  reason  for  discharging 
%hc  servant;   and  if  it  were,  I  have  no  difficulty  to  say,  that  I 
^liink  a  master,  hiring  a  servant  after  an  offence  committed,  and 
%Jiat  not  in  his  own  house,  shall  not,  at  the  close  of  the  year,  dis- 
charge  him  under  this  pretence;  it  is  not  a  debauching  of  his 
Servant,  or  turning  his  nouse  as  it  were  into  a  brothel.     I  do  not 
1^  on  that  ground,  nor  upon  the  consent  or  implied  agreement  to 
^o  before  the  end  of  the  year ;  for  there  was  none :  it  was  against 
the  intention  of  both  parties  that  it  should  affect  the  settlement ; 
«nd  if  the  case  were  to  go  upon  that,  it  ought  to  be  returned  to 
the  Sessions  to  have  that  fact  stated.     There  was  no  fraud 
intended,  because  there  was  no  agreement :  nor  did  the  master 
mean  either  to  prevent  or  promote  the  settlement ;  but  he  dcductb 
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Hie  consent  of 
A  senrant,  given 
in  exjnress  termi 
to  the  dissolu- 
tio6  of  his  con- 
tracts  uiilen 
fraud  is  stated, 
must  be  con- 
clusive. 


A  servant  dis- 
abled by  an  ac- 
cident in  the 
btginning  of 
the  year,  and 
never  after  re- 
ceived into  the 
service,  gains  a 
settlement. 

S.C.Cald.472. 


a  something,  to  leave  that  question  open,  which  it  was  the  object 
of  other  perepns,  who  were  interested,  to  have  discussed.  The 
true  point  then  is,  supposing  no  wages  paid  and  no  agreement^ 
here  are  four  days  wanting  in  the  service  ;  and  it  is  by  means  of 
his  own  act  that  the  servant  becomes  incapable  of  completing  it. 
His  conduct  is  an  offence  against  morality  and  the  laws,  in  what 
jurisdiction  soever  those  laws  arc  administered ;  and  the  conse- 
quences of  it  are  equivalent  to  a  wilful  absence :  1  therefore  think 
he  did  not  eain  a  settlement.  It  is  well  put,  that,  had  an  action 
been  brought  for  his  wages,  he  could  not  have  recovered  upon  a 
quantum  meruit  for  these  four  days.  —  Ashuurst  J.  There  is 
no  drawing  the  line ;  if  four  days  may  be  dispensed  with,  four 
months  may.  —  Buller  J.  There  must  be  a  service  for  a  year, 
either  actual  or  implied.  Now  here  is  no  actual  service ;  and  the 
case  affords  no  circumstance  that  will  warrant  an  implication.  -— 
WiLLES  J.  concurred :  and  the  order  of  two  justices  removing  the 
pauper  from  W.  to  H.  was  affirmed. 

448.  Rex  v.  Seagrave,  H.  T.  23  G.  3.  Cald.  247.  —  The  pauper 
was  hired  from  Ola  Martinmas  to  Old  Martinmas.  On  September 
the  25th,  he  told  his  master  that  he  was  going  to  be  married  ;  to 
which  his  master  made  no  answer :  he  went  away  on  Saturdays 
and  was  married ;  and  upon  his  return  said,  that  he  had  no  inten- 
tion of  quitting  his  service ;  but  the  master  said,  he  would  not 
employ  him  any  longer ;  and  he  said  he  would  go,  if  he  would  pay 
him  his  year's  wages :  the  master  refused  it ;  and  said,  he  would 
only  pay  him  for  the  time  he  had  served ;  and  asked  him  if  he 
would  take  his  wages  or  go  before  a  justice :  the  master  set  out 
about  his  business  to  his  farm  at  B. ;  when  the  pauper  called  him 
back,  and  said  he  would  take  the  money  for  the  time  he  had 
served;  and  that  he  parted  xvith  his  own  consent,  —  Thb  Court 
thought  that  the  last  words  of  the  case,  as  stated,  were  so  clear 
and  unequivocal  a  dissolution  of  the  contract,  that  they  would  not 
permit  it  to  be  argued. 

440.  Rex  V.  Sharrington,  M.  T.  25  G.  3.  Editor'*  MSS.  — 
The  pauper  being  legally  settled  in  S,  hired  himself  before 
Michaelmas  1782,  for  a  year  to  jF/.,  brewer,  at  L.,  to  drive  a  team, 
and  do  whatever  he  was  bid.  He  was  employed  occasionally  in 
husbandry,  and  after  having  lived  with  his  master  seven  weeks,  as 
he  was  driving  the  beer-waggon,  being  in  liquor,  he  fell  off  the 
shafts,  and  broke  his  thigh.  He  was  carried  by  the  officers  of  the 
parish  iii'here  the  accident  happened  to  the  Norwich  Hospital, 
where  he  continued  29  weeks.  On  quitting  the  hospital  he 
returned  to  //.,  who  refused  to  receive  him,  offering  to  pay  him 
for  the  seven  weeks,  and  to  make  him  a  present,  which  the  pauper 
refused.  He  then  went  to  S.,  and  continued  14  weeks,  and  then, 
by  an  order  of  two  justices  on  the  30th  September  1783,  he  was 
sent  to  H.,  who  then  also  refused  to  receive  him.  The  pauper 
continued  in  L.  at  a  public-house,  and  was,  after  some  time, 
removed  by  an  order  of  two  justices  to  S,  He  did  no  work  for 
H,  after  he  came  out  of  the  hospital,  but  was  and  continued  in- 
capable of  work.  The  Sessions  confirmed  the  order  of  removal  to 
S. :  no  counsel  appeared  to  show  cause ;  and  the  Court,  being 
of  opinion  that  a  setUement  was  gained  by  this  service  at  Xf.>  made 
the  rule  abbolute.  —  Order  quaslied. 
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45a  Jto  V.  North  Cray,  H.  T.  25  G.  3.  Editor'*  MSS.  —  G^  Ab^oce  tat 
his  wife  sod  children,  were  removed  from  K*  D.  to  N.  C,  and  the  *?"1^^|^ 
Sessjoks  confirmed  the  order.     About  17  or  18  years  ago  the  ^^  bjreMon 
pauper,  being^  single*  hired  himself  a  few  days  before  (HdMichad-  of  a'commit- 
ma$-dayt  from  that  Michaelmas  for  a  year,  at  6/.  lOf.  a  year,  to  B.  mcntforgettiiw 
of  Rm  in  Nm  C.     He  went  to  his  master's  on  Michaelmas'dayt  and  •  bMtard  cliil£ 
conUoued  with  him  in  N.  C.  till  eight  or  nine  days  before  the  5^^*"**,*^**^ 
Michaelmas  following ;  when,  being  charged  on  oath  with  being  ^j^^j^}^  ' 
the  faUier  of  a  bastard  child,  likely  to  be  bom  in  and  to  be  charge*  master  was  an 
able  to  N.  C,  he  was  apprehended  by  a  justice's  warrant,  and,  not  ovenecr^  and 
giving  security  to  indemnify  the  parish,  or  entering  into  a  recog-  active  in  the 
nizance  to  appear  at  the  next  Sessions,  he  was  duly  committed  to  f^^H^f*^*' 
Darlford  Bridewell,  his  master  being  then  one  of  the  church-  ^^jetSaTiir 
wardens  of  M  C  and  one  of  the  persons  who  apprehended  him,  aoon  as  the  year 
and  went  with  him  to  the  Bridewell.     The  pauper  continued  in  expired,  on  giv- 
the  Bridewell  till  the  11th  of  October,  and  on  that  day  executed  a  iog  his  own 
bond  to  indemnify  N.  C. ;  and  on  the  same  day  his  master,  with  *^ff-j^i^2S!'' 
the  other  overseers,  went  to  the  Bridewell  to  discharge  him,  and  ™^  cJTaqx 
the  master  paid  him  the  wages  which  he  had  agreed  for,  except 
^,,  which  he  deducted,  contrary  to  the  consent  of  the  pauper,  for 
the  time  he  had  been  in  confinement.     The  pauper  did  not  recol- 
lect giving  any  receipt,  but  a  receipt  was  produced  and  given  in 
evidence,  to  which  he  had  set  his  mark.    (The  receipt  was  set 
out;  it  was  for  61*  6s.  Id,,  in  full  for  wages  from  10th  October  1765 
to  29th  September  1766.)     The  parish-officers  consented  to  his 
discharge  on  the  11th  of  October;  but  the  keeper  of  the  Bridewell 
refused  to  discharge  him  without  a  proper  authority  ;  and  on  the 
I2th  he  was  discharged  by  an  order  of  the  justice  who  had  com- 
mitted him,  which  was  set  out  in  the  case,  and  recited  that  the 
commitment  and  discharge  were  on  the  request  of  S.  //.,  overseer 
of  A^.  C.  —  Leioh,  in  support  of  the  order, x  contended,  that  in 
this  case  the  contract  was  not  dissolved  but  subsisted,  in  the 
opinion  both  of  the  master  and  servant,  till  the  end  of  the  year. 
The  master  would  otherwise  have  paid  the  w^cs  when  the  pauper 
went  from  his  house ;  and  they  endeavoured  to  distinguish  this 
from  the  case  of  Rex  v.  IVestmeon,  (a)     Secondly,    he  argued  (a)i#ii/«,pl.447. 
that  the  behaviour  of  the  master  was  plainly  fraudulent,  and  for 
the  purpose  of  preventing  a  settlement :  he  was  himself  one  of  the 
overseersy  and  active  in  taking  the  pauper  up.     He  lay  by  till 
near  the  end  of  the  year,  and  when  it  was  just  expired,  he  took 
his  l|ODd  as  a  security,  which  he  might  as  well  have  taken  at  the 
commitment.     In  the  case  of  Rex  v.  IVestmeon  the  master  had  no 
concern  in  the  commitment.     The  Court  might  take  notice  of 
fraud,  though  not  expressly  stated,  and  had  done  so  in  Rex  ▼. 
Frome  Selwood.  (b)     But  it  ought  to  be  stated,  the  case  may  be  (6)^iii^,pl.437. 
sent  back.  —  Lord  Mansfield  :     This  case  is  extremely  plain. 
In  fact,  the  pauper  did  not  serve  out  the  year  :  there  is  no  pre- 
tence of  the  master's  consent  to  his  absence  ;  90  colour  of  fraud  : 
he  was  absent  by  reason  of  his  own  fraud.  —  Bullbr  J.  said, 
in  the  course  of  the  argument,  that  there  was  no  actual  service, 
nor  any  fact  from  which  the  Court  could  imply  service.  —  Order 
quashed. 

451.  Rex  v.  North  Basham,  M.  T.  26  G.3.  Editor'^  MSS.^    Pauper,  tfiree 
J.  P,  with  his  wife  and  children  were  removed  from  S,  to  N.  jB.,  days  before  the 

and  TH£  Sessions  confirmed  the  order.     The  case  stated.  That  end  of  the  year, 

'  for  the  purpow 
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of  avoiding  a  22  years  since  the  pauper  was  hired  and  served  for  a  year  in 

settlement,  pro-  j^,  B, ;  that  he  afterwards  let  himself  for  a  year  to  A,  D.,  of 

pows  to  his  £^  n    and  continiwd  in  his  service  at  E,  B.  till  three  days  end  a 

Jy^J^JL^  half  before  the  expiration  of  the  year,  when  he  married  a  female 

w^^udmie  servant,  who  was  then  big  with  child  by  him  :  that  af^er  his  mar- 

before  A  justice,  riage,  the  pauper,  in  order  to  avoid  gaining  a  settlement  in  E,  B., 

the  master  hav-  qj^  wishing  to  be  settled  elsewhere,  went  with  A.  D.,  his  master, 

"»«"®«^«^<^  before  H.  W.y  Esq.  a  neighbouring  justice,  to  be  by  him  dis- 

Ite  18  not  *"  charged  from  his  service ;  and  the  said  justice,  after  hearing  the 

fraudulent,  but  master  and  the  pauper,  did  discharge  the  pauper  from  his  service ; 

a  diiioluticm  of  but  whether  verbally  or  by  order  in  writing  does  not  appear :  that 

the  contract,  the  justice  observing  that  the  pauper  was  a  likely  young  man,  D., 

•"?****  P*"^  the   master,   said  he  was  welcome  to  settle  in  his  parish  if  he 

2^°^       ^  pleased :  the  master  paid  the  pauper  his  year's  wages,  deducting 

s  r  rflld.566     ^*'  ^^*  ^^^  '^®  three  days  and  a  half  which  were  wanting  to  com- 
'   *  *    plete  the  year.     The  pauper  has  lived  ever  since  at  S.,  and  done 

no  act  to  gain  a  settlement. — Mingay  :  The  only  way  of 
establishing  a  settlement  at  E.  B.  is  by  supposing  every  thing 
that  passed  relative  to  the  pauper's  discharge  from  his'  service 
there  to  have  been  fraudulent ;  but  the  Sessions  have  found  no 
fraud,  and  this  Court  will  not  enter  into  such  a  question ;  for  which 
{a)AnU,ii>\A2S.  ^j^^y    relied    on    Rex    v.   Preston  (a). —    Bearcroft,    contra: 

This  Court  is  at  liberty  to  take  notice  of  fraud  when  the  facts  arc 

specially  stated.     There  is  on  the  face  of  this  case  the  strongest 

fraud,  and  it  is  the  stronger  for  being  done  before  a  justice.     And 

{b)A»Ue,p\.457.  they  cited  Rex  v.  Frome  Seltoood  (b)  as  in  point,  and  Rex  v.  Potter 

(c^j4nte,^h442,  Heigham,(c)  —  Lord  Mansfield:  This  was  a  discharge  before 

a  justice  ;  and  it  was  certainly  not  fraudulent  on  the  part  of  the 
master,  for  he  had  no  objection  to  the  settlement.  It  was  a  solemn 
discharge,  by  the  consent  of  both  parties.  —  Order  confirmed. 
A  pauper,  to  452.  Rex  v.  East  Kennett,  M,  T,  26  G.  3.  Editor'^  MSS.— 

avoid  being  s.  C,  his  wife  and  children,  were  removed  from  E.  K.  to  P.  The 
taken  up  for  a  Sessions  quashed  the  order,  and  stated,  That  the  pauper  being 
tcH^martir  »«"^ed  at  E.  K.  &t  Midsummer  1783,  hired  himself  to  C.  of  P. 
he  must  be  of,  ^^  serve  till  next  Michaelmas  ;  at  the  expiration  of  which  term  he 
and  asks  for  hired  himself  for  a  year  to  the  said  C,  at  7/.  wages,  and  served 
money,  which  under  that  hiring  till  some  time  in  Mai/  following,  when,  hearing 
"  5*1*^"  ^""'  ^*^  there  was  a  warrant  out  against  him  for  getting  a  bastard 
away  •  a!^  child,  he  went  to  his  master  and  told  him  he  must  be  off,  and 
fwie  daxfs,  he  asked  him  for  money  to  go  off  with ;  on  which  his  master  paid  him 
returns  for  the  3/.  ISs.  6d,,  and  he  ran  away,  leaving  some  clothes  and  his  thcesh- 
purpose  of  tak-  ing-tackle,  but  was  taken  up  two  or  three  days  after,  and  obliged 
'°8  *way  his  ^^  marry  the  woman.  He  then,  after  nine  days'  absence,  re- 
beinjr  ^koA  to  t"**"®^  ^^  ^'^  master's  house  for  his  threshing-tackle  and  clothes, 
suy,  continues  which  he  had  left  behind ;  upon  which  his  master  said,  '*  Where 
to  the  end  of  the  are  you  going?"  and  the  pauper  answered,  **  I  do  not  know:" 
year.  The  upon  which  the  master  said,  "  You  may  as  well  work  for  me  again 
?°*Tij**^**  !  ^  ^^^  ^^y  other ;"  to  which  the  pauper  agreed,  and  continued  to 
heni^ns  no"  work  there  to  the  end  of  the  year  without  any  fresh  agreement, 
settlement.  ^^^  ^^  the  expiration  received,  including  the  Si.  1 3^.  6d,  before 

8.C.Cald.562.    P^^  ^'™'  ^^^  '^^'  wages,  all  but  2f.  6^.,  which  the  master  deducted 

for  his  absence.  The  pauper,  when  he  ran  away  from  his  roaster, 
never  tliought  of  going  back  to  him,  but  considered  himself  as 
discharged.  —  Morris  showed  cause.  There  was  a  dissolution 
of  the  contract  when  the  pauper  went  away  in  A/a;/  .*  tiie  parties 
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clearly  intended  a  dissolution,  and  the  leaving  his  clothes  behind 
him  only  marks  the  precipitation  of  his  flight.     The  case  is  ex- 
tremeJylike  that  of  Rex  v>  CaverswaU  {a)  ;  the  intention  to  dis-  (a)^n<r,pl.454. 
solve  the  contract  was  in  consequence  of  a  crime  of  the  servant ; 
and   they  mentioned  the  case  of  Rex  v.  Brampton  (b)y  Rex  v.  {b)Anie,pi,444. 
Westmeom  (c),  and  Rex  v.  North  Cray,  (d)    The  conversation  on  (c) j9i/e,pL447. 
the  pauperis  return  plainly  shows  that  the  master  did  not  conceive  (4)^Mitf*pL450. 
he  liad  any  authority  over  him. —  Wilson:  In  Rex  v.  IVestmeon 
and  the  other  cases  of  that  sort  there  was  no  dissolution,  but  a 
breach  of  the  contract  by  absence  in  prison ;  so  that  there  was 
not  a  service  for  a  year.     That  does  not  prove  that  there  was  a 
dissolution  of  the  contract  in  this  case,  where,  independent  of  this 
absence,  there  is  a  sufficient  service,  provided  the  contract  was 
not  dissolved.     There  must  be  a  clear  and  manifest  dissolution,  or 
else  the  subsequent  conduct  will  explain  the  intention,  and  the 
absence  will  be  purged.     If  he  had  run  away  without  leave,  and 
been  received  again,  it  would  have  been  a  continuation  o£  the 
service :  he  does  not  receive  his  wages,  but  gets  money  to  run 
away  with :  the  sum  was  not  equal  to  his  wages :   he  wanted  to 
escape  justice ;  and  if  he  could  not  escape  was  to  continue  ser- 
vant ;   he  came  back  without  a  new  agreement,  and  staid  till  the 
end  of  the  year,  aed  received  T/**  the  original  wages.     They  cited 
Rex  v.  fVooHon   St.  Latjorence  (e),  from  a   note  of  Mr.  WiUon^   (0)Pof<,pl.7ia. 
and  RexY.  Hanhury(g) ;  and  observed,  that  in  Rex  v.  Caverf*  Thiscaieu 
toall  it  was  found  expressly  that  the  pauper  was  discharged.-^  reported  in 
L.ORD  M AMSViELD  h&ving  said,  "  You  forget  two  lines  at  die  end  J^JJj^JjJ  J^ 
of  this  case/'  they  said,  That  part  was  not  material,  being  only  uus  point, 
the  apprehension  of  the  pauper.     To  this   Lohd  Mansfield   r^Wn^ 01.43$ 
replied,  "  They  don't  alter  the  law,  but  they  show  the  fact."  —  ' 

Lord  Mansfield:  It  is  melancholy  that  there  should  be  so 
much  litigation  about  Sessions'  cases.  This  is  a  mere  point  of 
fact.  The  servant  desires  to  be  oif.  How  off?  His  service.  He 
receives  his  wages,  and  if  not  the  whole,  it  was  on  account.  He 
goes  back,  not  on  the  old  contract,  but  for  his  clothes,  and  a  new 
agreement  takes  place.  —  Order  confirmed. 

4«53.  Rex  v.  Gresham,  H.  T.  26  G.3.   1  T,  R.  101.  —  T.  was  if  a  master 
prior  to  Michaelmas  1780,  settled  in  the  parish  of  G.,  when,  at  insist  on  tum- 
the  Holt  Petty  Sessions  next  before  that  Michadmasy  he  let  him-  i°g  a^^y  hi* 
self  for  a  year  at  the  wages  of  3/.  to  Mr.  C.  of  B.  R.y  in  the  same  JS^*"^'^,'"**  |. 
county :  he  duly  entered  upon  his  service  with  C,  and  continued  wages,  which  ^ 
thei^^in  for  about  a  quarter  of  a  year ;  and  upon  some  dispute  the  servant 
between  him  and  his  master,  his  master  insisted  upon  turning  him  takes  up,  and 
away,  and  threw  down  15*.,  which  the  pauper  took  up,  and  went  tlien  goes  away, 
away  to  his  father's  house  in  N.y  where  he  continued  tor  six  days,  *^d  »fter  the 
during  which  time  he  looked  upon  himself  as  a  free  man ;  he  then  ^^<w  returns 
returned,  at  the  request  of  his  master,  and  continued  in  the  service  at  hU  master*s  ' 
to  the  end  of  the  year,  when  his  master  paid  him  21,  5s,f  being  the  request,  and 
remainder  of  his  wages  agreed  for  at  the  Sessions.  —  Lord  Mans-  "cyes  the  re- 
FiBLD  C.  J.     The  absence  of  a  servant  from  his  master's  service  ™"°*^^^'''* 
is  an  equivocal  act,  and  therefore  may  be  explained  by  other  cir-  u^t*purjred^ 
cumstances ;  but  if  it  appear  that  the  contract  has  been  tince  the  subsequent 
dissolved,  it  cannot  be  set  up  by  a  new  agreement.    In  this  case  return ;  for  the 
the  contract  was  absolutely  dissolved :  the  master  insisted  upon  contract,  being 
turning  away  the  servant,  and  paid  him  down  all  his  wages  that   °"**  diwlved, 
were  due :  the  consent  on  the  other  side  is  by  taking  the  money  ^*°"  "^ 
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by  a  subse- 
quent agree- 
ment. 

If,  after  a  hir- 
ing  for  a  year, 
the  master  tells 
tlieslBrvant  that 
he  shall  be  ab- 
sent because  of 
his  Settlement, 
and  that  he 
shall  have  a 
fortnight  at  the 
end  of  the  year, 
to  get  what  he 
can,  and  the 
servant  assent, 
though  under 
an  apprehension 
that  die  master 
would  not 
otherwise  have 
hired  him,  this 
is  tmB^fematioH 
with  the  service 
for  the  time, 
and  not  an  er- 
ception  out  of 
the  original 
contract* 


up :  then  how  did  he  come  back  again  ?  It  was  upon  the  request 
of  the  master ;  there  is  nothing  by  which  the  absence  can  be  ex- 
plained. The  meaning  of  **  purgmg  an  absence"  is  where  the  act 
Itself  is  doubtful. 

4.54.  Rex  V.  Sulgrave{a),  E.  T.  28  G.  S.  ^ST.  R-  376.  —  P.  was 
hired  in  Februari/  by  H.  of  S.,  to  serve  tii^  Old  Michaelmas 
-following,  and  served  him  accordingly.  On  the  Friday  before 
Old  Michaelmas  his  master  asked  him  if  he  ^ould  stay  again  : 
he  said  he  would,  if  they  could  agree  about  wages,  and  asked 
51.  3s.,  which  the  master  thought  too  much.  The  pauper  im- 
mediately set  out  to  go  to  a  statute,  and  having  gone  about  10 
yards,  returned  for  some  things  he  had  forgotten.  He  then  met  his 
master  again,  who  said  he  would  give  him  the  51-  Ss.t  and  gave  him 
Is,  earnest.  —  The  master,  while  he  was  putting  his  hand  in  his 
pocket  for  the  Is,  said,  **  You  shall  go  away  a  fortnight  at 
"  Michaelmas,  because  of  your  settlement ;  and  1  will  give  you 
**  that  fortnight  to  get  what  you  can  ;"  to  which  the  pauper  then 
agreed.  The  pauper  accordingly  went  to  his  father's  and  staid 
a  fortnight;  during  which  time  he  worked  for  C.  in  digging 
•sand  on  //.'s  land,  and  received  from  C  Is.  a.  day ;  and  once  or 
twice  during  the  fortnight  he  ate  at  H,  At  the  end  of  the 
fortnight  he  w^cnt  to  //.  and  continued  to  serve  him  at  S.  till 
Lady-day,  when  H,  removed,  and  the  pauper  with  him,  to  C 
H.  soon  after  died,  and  the  pauper  continued  to  serve  Mrs.  //.  in  C 
till  the  time  when  he  left  her,  and  he  then  received  his  wages  up  to 
that  time  from  a  relation  of  Mrs.  H, ;  and  there  was  nothing  de- 
ducted for  the  fortnight ;  but  he  did  not  remember  what  sum  he 
received.  The  pauper  apprehended  that  his  master  would  not 
have  hired  him,  if  he  had  not  agreed' to  go  away  for  the  fortnight. 
—  AsHHURST  J.  The  rule  established  in  these  kind  of  cases  is 
this,  where  there  is  a  bond  fide  exception  of  part  of  the  time  at 
the  time  of  the  hiring,  that  is  not  a  hiring  for  a  year ;  but  if 
there  be  no  exception  at  the  time  of  makmg  the  original  con- 
tract, then  a  permissive  absence  is  considered  as  a  dispensation 
of  part  of  the  service  by  the  master ;  and  it  does  not  operate  in 
the  same  way  as  an  exception  out  of  the  original  contract,  which 
defeats  the  settlement.  And  the  question,  whether  it  be  one  or 
the  other,  must  depend  on  the  particular  circumstances  of  each 
case.  In  this  case  there  was  a  complete  hiring  for  a  year  at  the 
time.  The  parties  having  disagreed  on  the  terms  proposed,  the 
pauper  went  away  ;  but  on  his  return,  his  master  said  he  would — 
give  him  the  Si,  5s.,  which  he  agreed  to  accept,  and  gave  hi 
Is,  earnest.  It  is  likewise  stated,  that  while  the  master  1 
putting  his  hand  into  his  pocket,  he  told  the  pauper  he  should  g 
away  for  a  fortnight ;  but  the  contract  was  complete  before  that^ 
time,  and  what  passed  afterwards  can  only  be  considered  as  a  dis— ^ 
pensation  with  the  service ;  for  at  that  time  the  master  had 
complete  right  to  his  service  for  a  year,  and  the  pauper  ha 
agreed  to  serve  him  for  that  time,  and  the  Is,  earnest  was  t 
bind  the  agreement  for  a  year  for  the  5/.  5s  ;  otherwise  it  ap— — 
pears  to  be  giving  the  servant  more  than  he  originally  aske<^ 
for  the  whole  year  for  serving  him  for  a  shorter  period.  If  ther^ 
the  contract  were  complete  before  any  thing  was  said  relative  t^y 

(a)  And  sec  Rex  i;.  Bottesford,  ante,  pi.  'J86.   Hex  r.  IMai  kel  Bosworth,  jyos/f 
pK  479. 
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the  fortnight's  absence,  this  was  a  dispensation  with  the  service* 
and  not  an  exception  out  of  the  original  contract.  An  exception 
is  a  stipulation  on  the  part  of  the  person  for  whose  benefit  it  is 
introduced:  but  here  it  was  not  made  on  the  request  of  the 
servant,  but  on  the  offer  of  the  master ;  and  it  appears  that  he 
said  it  was  for  the  express  purpose  of  preventing  the  pauper's 
gaining  a  settlement.  This  is  not  such  a  reason  as  the  Court 
would  give  much  countenance  to.  Whether,  indeed,  the  Sessions 
might  not  have  determined  this  on  the  ground  of  fraud  was  for 
their  consideration.  As  it  is,  there  is  no  occasion  to  go  into 
that  ground,  as  we  are  of  opinion  that  this  was  a  dispensation 
with  the  service.  With  respect  to  the  servant's  apprehension, 
which  is  stated  in  this  case,  that  cannot  vary  the  question ;  we 
are  to  decide  on  the  terms  of  the  contract,  and  not  on  the  ap- 
prehension of  the  pauper.  —  Duller  and  Grose  Js.  of  the 
same  opinion. 

455.  Rex  V.  Keniltvorih,  T.  T.2BG.S.  2  T.  R.  598.  —  B.,  on  if  a  hirtdfler- 
the  10th  of  May  1765,  was  hired  to  C,  of  B,,  for  one  year ;  and  Tuit  be  taken 
on  the  same  day  entered  into   the  service,  and  continued   in   it  uponachwge 
until  the  1st  day  of  April  1766,   when  he   was  taken   up   on   a  **^**"**^^4^ 
charge  of  bastardy,  and  was  married  the  next  day.     His  master  diw'and  ii"" 
did  not  make  any  complaint  against  him,  nor  discharge  him  from  removed  to  his 
his  service.     On  the  3d  of  April  1766,   the  pauper  was  removed  former  parkb, 
from  B.  to  K.  the  place  of  his  birth,   and  was  delivered   to  the  ^y*  return  to 
officers  of  the  parish,  where  he  continued  under  the  order  of  re-  ^  ^"^  *" 
moval  until  the  7th  of  Apnl  1766,  and  then  returned  back  to  B.  wTmSter^ 
into  his  master's  service,  who  willingly  received  him  again ;  and  ceive  him,  and 
he  continued  with  his  master  in  B.  in  such  service  until  the  end  be  lenre  out  the 
of  the  year  for  which  he  was  hired,  and  received  his  full  year's  yfv,  and  is  paid 
wages.—  BuLLER  J.  There  is  no  proposition  in  the  law  of  settle-  ^1^^^^^^' 
ments  more  clear  than  this,  that  an  order  of  removal  unappealed  ^  ,„  inte^up^ 
against  is  conclusive  against  all  the  world  ;  and  this  is  so  clearly  tionoftheaer- 
aod  so  universally  established,  that  it  ought  never  to  be  im-  vice,  and  will 
peached.     At  the  same  time,  the  rule  is,  that  the  order  of  re-  present  his 
moval  though  unappealed  from,  does  not  at  all  affect  a  subse-  g«">»ng*8et- 
queot  settlement.  Then  the  question  here  is.  Whether  the  pauper  hiring* and *"*^ 
gained  any  settlement  in  B,  subsequent  to  the  order  of  removal  ?  service. 
Now  in  this  case  he  did  no  act  by  which  he  could  gain  a  settle- 
ment in  i?.  after  the  order  of  removal.     The  circumstances  of 
the  pauper's  having  been  apprehended  on  a  charge  of  bastardy, 
and  of  his  marriage,  I  lay  entirely  out  of  the  question  ;  for  it  was 
competent  to  the  master  to  receive  him  again  afler  he  was  dis- 
charged out  of  custody,  if  he  pleased :  and  the  servant  might   . 
have  served  his  master  after  he  was  married,  as  well  as  before. 
But  what  1  rely  on  is  this,  that  after  the  order  of  removal,  un- 
appealed from,  the  pauper  could  not  legally  return  to  the  parish 
from  whence  he  had  been  removed  :  it  would  have  been  a  crime 
in  him  to  do  so ;  and  if  he  had  been  indicted  for  such   a  dis- 
obedience of  the  order,  it  would  have  been  no  defence  to  him  to 
We  urged  that  he  returned  for  the  purpose  of  completing  his 
contract.     The  order  of  removal  put  an  end  to  the  service ;  and 
if  he  could  not  return  without  committing  a  crime,  he  could  not 
he  liable  to  an  action  by  the  master  for  not  completing  the  con- 
\      ^ract.     There  is  a  great  difference  whether  the  party  is  disabled 
f:     hy  his  own  act,  or  by  the  act  of  law,  from  performing  his  con- 
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tract ;  he  is  answerable  for  the  former :  but  if  the  law  intervene 
and  say  he  shall  not  complete  the  contract,  it  puts  an  end  to  the 
contract.  Now  in  this  case  the  pauper  returned  after  the  order 
of  removal  to  the  parish  of  B,y  where  he  served  a  month ;  but 
that  could  not  gain  him  a  settlement  there ;  for  the  act  sub- 
sequent to  the  order  of  removal,  by  which  he  was  to  gain  a  settle- 
ment should  be  complete  in  itself.  —  Grose  J.  I  doubt  whether 
the  party  was  liable  to  be  removed ;  but  there  having  been  an 
order  of  removal  unappealed  from,  it  is  decisive :  and  he  has 
done  no  subsequent  act  to  gain  a  settlement. 
If  a  servant  ^56.  Rex  v.  St.  Philip  in  Birmingham,  T.  T.   28  G.3.    2  T.  R, 

hired  for  a  year  534^  —  g^  Q^^  the  pauper,  was  origmally  settled  in  the  parish  of 
^'^ht^^^'te-  ^' '  ^"^  subsequent  to  her  settlement  there  she  was  hired  for  a 
fore  the  cxpira-  Y^^^  ^^  ^"®  ^*  ^'y  *"  ^^®  parish  of  P.  She  entered  on  such 
tion  of  the  year,  service,  and  served  till  within  eight  days  of  the  end  of  the  term, 
to  leave  his  when,  on  account  of  some  difference  between  them,  she  gave  her 
inaBter  at  the  mistress  warning  that  she  would  leave  her  service  at  the  end  of 
*ndA  Mter*  ^®  year.  The  mistress,  on  having  hired  another  servant,  by 
discharffe  him  reason  of  some  impatient  behaviour  of  the  pauper,  discharged  her 
on  the  same  day,  from  the  service,  but  paid  the  pauper  her  full  wages.  The  pauper 
paying  him  his  accepted  the  wages,  and  accordingly  quitted  the  service,  and  left 
full  wages,  the  ^he  parish  eight  days  before  the  year  ended ;  but  she  said  she 
"^tS"** tojS  ^ou'^  YiSLve  served  her  year  if  her  mistress  would  have  let  her.  — 
tnitheendm^  AsHHURST  J.  This  was  not  an  absolute  dissolution  of  the  con- 
the  year,  the  tract.  For  though  it  be  true  that  an  agreement  between  the 
contract  is  not  master  and  servant,  before  the  expiration  of  the  year,  to  put  an 
thereby  dis-  end  to  the  service,  will  defeat  the  settlement  i  yet  if  it  be  not  a 
t^**^  voluntary  agreement  between  the  parties  to  put  an  end  to  the 
vant^settle-  contract,  as  if  the  master  fraudulently  turn  away  the  servant  with 
ment,  for  it  is  a  view  of  preventing  his  gaining  a  settlement,  or  wrongfully  dis- 
merely  dispens-  charge  him  before  the  end  of  the  year,  that  will  not  defeat  the 
ing  with  the  servant's  settlement.  Now,  in  the  present  case,  I  think  that  this 
remainder  of       ^^  ^  mere  wrongful  act  of  the  mistress,  which  was  submitted  to, 

but  not  agreed  to,  by  the  servant.     It  appears  by  the  case,  that 
the  mistress,  on  account  of  the  servant's  behaviour,  turned  her 
away,  but  paid  her  the  whole  wages,  on  which  she  went  away. 
But  we  cannot  infer  from  that,  that  it  was  by  agreement ;  for 
something  should  have  been  stated  in  the  case  to  show  that  it  was 
voluntary  on  the  part  of  the  servant,  and  that  she  consented  to  a 
dissolution  of  the  contract.     But  as  far  as  we  can  collect  from  the 
case,  it  is  t6  be  inferred  that  the  servant  went  away  rather  in 
consequence  of  the  wrongful  dismission  by  the  mistress,  than  by 
her  own  consent ;  for  she  was  desirous  of  serving  the  whole  year. 
On  the  whole,  I  am  of  opinion,  that  this  must  be  considered  as  a 
dispensation  with  the  service ;  and  that  the  pauper  gained  a  set 
tlement  in  B.  —  Buller  J.     This  is  one  of  the  clearest  cases  o 
a  dispensation  with  service  to  be  met  with,  whether  the  conductor 
of  the  servant,  or  that  of  the  mistress  be  considered ;  for  it 
pears  that  neither  of  them  thought  that  she  could  put  an  end  t 
the  service.    The  servant  first  was  desirous  of  going,  and  gave  h 
mistress  warning  that  she  would  leave  her  at  the  end  of  the^ear^ 
because  she  was  conscious  that  she  could  not  go  till  that  time^ 
Then  the  mistress  wishetl,  for  her  own  accommodation,  to  dismis  " 
the  servant  before  the  end  of  the  year ;  but  she  was  convin 
that  she  could  not  dissolve  the  contract  before  the  end  of  th 
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year,   and  therefore  paid  the  servant  the  whole  ycar*s  wages;' 

This  was  dispensing  with  her  service  for  the  rest  of  the  time. . 

The  case  of  Rex  v.  Gresham  (a)  is  clearly  distinguishable  from   (n)yf/i/(r,pl.453« 

the  present.     There,  after   the  pauper  had   been  in  service  a 

quarter  of  a  year,  his  master  insisted  on  turning  him  away,  and 

threw  down  I5s.y  which  was  ail  that  was  due  at  that  time,  and  this 

the  servant  accepted,  and  then  went  away.     There  the  contract 

was  clearly  put  an  end  to ;  and  if  so»  it  could  not  be  revived  again 

by  any  subsequent  agreement ;  for  when  the  pauper  returned,  it 

was  under  a  new  contract ;  and  it  appears  that  the  pauper  thought 

himself  at  liberty  in  the  mean  time.  —  Grose  J.    It  is  clear,  that 

if  the  servant  be  turned  away  by  the  wrongful  act  of  the  master 

before  he  has  served  the  year,  it  will  not  prevent  the  pauper's 

gaining  a  settlement.     Now,  here  this  is  cither  the  wrongful  act 

of  the  mistress,  or  it  is  a  dispensation   with  the  service.     The 

case  o^  Rex  v.  Gresham  is  distinguishable  from  the  present,  for  the 

reasons  given.     This  is  more  like  the  case  of  Rex  v.  Richmond  (6),   (6)^n/r,pl.44:{. 

where  the  pauper  left  his  service  13  days  before  the  expiration  oi* 

the  year,  at  his  niaster*s  request,  but  received  his  whole  wages ; 

and  it  was  held  that  he  gained  a  settlement  by  such  service.  — 

Rule  absolute. 

457-  Rexs.  Si.  Andrew,  Holbom,  T.  T.  28  G.  3.   2  T.  R.  627.   If  a  servant 
—  The  pauper,  M.  R.,  in  June  1782,  was  settled  in  that  part  of  hired  at  yeariy 
the  parish  of  SL  A.  //.,  which  lies  above  the  bars,  in  the  county  ^^^^J^^ 
of  Middlesext  by  hiring  and  service.     About  the  latter  end  of  the   ^^^  ^^^  brfore 
«auic  month,  or  the  beginning  of  the  month  following,  slie  was   the  end  of  the 
liired  as  a  nursery-maid  by  Mrs.  P.,  the  wife  of  C.  P.,  of  St,  M.,  fT.,  year,  upon  the 
at  the  yearly  wages  of  8/.  8s.:  she  continued  in  the  said  service  master's becom- 
till  within  four  or  five  days  of  the  expiration  of  a  year;  when  her  »ng*«n*fw/^» 
master  becoming  a  bankrupt,  and  the  messengers  taking  possession  ^^jj  ^^^^    ^ 
of  the  house,  her  mistress  discharged  her,  paying  her  the  whole  wag^,  the  ser- 
gear's  wages. —  The  Court  were  clearly  of  opinion,  that  the  vice  is  sufficient 
bankruptcy  of  the  master  did  not  dissolve  the  contract  of  hiring  to  gain  him  a 
without  the  servant's  consent ;  and  that  the  pauper  gained  a  set-  settlement 
element  in  St.  M.,  iV.  —  Both  orders  quashed. 

458.  Rex  v.  Grantham,  T.  T.    30  G.  3.     3  T.  R.  754.  —  W.  R.   a  servant  who 
xvas  hired  a  fortnight  after  Martinmas  1784,  by  N,  L.,  of  Am^  is  ill-treated, 
lariner,   to  serve   him  for  a  year  at  the  wages  of  6/.  10«.,  and  and  turned  out 
entered  upon  his  service,  and  continued  therein  about  six  weeks,  o' doors  by  his 
'when,  with  his  master's  permission  he  went  to  assist  his  father,  ^    before  tlie 
^'ho  then  was  ill  in  the  said  parish  of  i^.,  and  with  whom  he  staid  end  of  the  year, 
IS  weeks:  at  the  expiration  of  which  time  he  returned,  in  conse*  and  who  refuses 
^ueoce  of  a  warrant  having  been  obtained  against  him  at  the   (on  his  master's 
:instance  of  his  master,  into  his  service  under  the  original  contract,  "qw^  the  next 
snd  continued  with  his  said  master  until  Sunday  evening,  three  jnto  the  wriice 
^lays  before  the  expiration  of  the  year;   when  his  master  came  does  not  gain  a' 
liome  in  liquor,  abused  the  pauper,  threw  him  down,  and  after-  settlement  by 
^ards  turned  him  out  of  doors.     The  pauper  slept  at  his  father's  urvke,  though 
ihat  night  in  A.,  and  the  next  morning  his  master  would  have  had  ^  naaier  pay 
liim  return  to  his  service,  and  stay  the  remainder  of  the  year,  but  th™wbSry«Ir. 
the  pauper  refused  going  into  his  master's  service  again ;  and  ^^  j^  ^ 
threatened,  that  unless  he  paid  him  the  whole  of  his  wages,  he  Upwell,  /wVf. 
^ould  complain  of  the  ill  usage  he  had  received  to  a  magistrate,  pi.  464. 
^rhe  master  then  agreed  to  pay  him  his  full  year's  wages,  deduct- 
ing for  the  13  weeks  he  was  with  his  father  in  his  illness^  which 
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the  pauper  took,  and  then  left  his  master's  service,  contrary' to  ike 
express  request  of  his  master,  —  Lord  Kenyon  C.J.  'rhe  cir- 
cumstances stated  in  the  case,  that  this  transaction  happened  only 
three  days  before  the  end  of  the  year,  might  have  le<t  us  at  first 
to  suppose  that  there  was  some  fraud  intended  on  the  part  of  the 
master ;  but  none  is  stated.  It  has  been  said,  and  rightly  so,  that 
an  actual  service  is  not  necessary,  for  that  a  constructive  service  is 
sufficient;  but  the  question  here  is.  Whether  we  can  say  that 
there  was  a  constructive  service  for  the  whole  year  ?  and  whether 
the  relation  of  master  and  servant  subsisted  during  that  time? 
If  the  absence  be  for  a  reasonable  cause,  it  is  immaterial  whether 
that  absence  be  at  the  beginning,  the  middle,  or  the  end  of  the 
year.  And  it  has  been  urged,  that  this  was  an  absence  for  a 
reasonable  cause,  on  account  of  the  ill-treatment  of  the  master.  But 
here  there  was  no  animus  revertendi,  which  distinguishes  the  pre- 
sent from  the  class  of  cases  alluded  to.  When  the  servant  was 
ill-used,  though  he  could  not  have  left  the  service  without  his  master's 
consent,  or  tvtthout  applying  to  a  magistrate  to  be  discharged  on  that 
account,  yet  the  master  did  consent  to  the  servant's  leaving  him, 
and  both  parties  agreed  to  put  an  end  to  the  contract.  If  the 
master  had  afterwards  complained  of  the  pauper's  not  serving  him 
for  those  three  days,  the  latter  might  have  answered  by  saying, 
that  the  contract  was  dissolved.  And  if  its  being  absolutely  put 
an  end  to  only  three  days  before  the  expiration  of  the  year  will 
not  defeat  the  settlement,  what  line  can  be  drawn  with  respect  to 
the  time  of  the  service  which  is  necessary  to  give  a  settlement? 
If  one  day,  or  three  days,  may  be  dispensed  with,  any  other  time 
may  be  equally  so.  In  some  cases,  indeed,  where  it  has  been 
equivocal  what  the  transaction  really  was,  and  the  servant  has 
paused  and  considered  whether  he  would  absolutely  quit  the  ser- 
vice or  not,  other  circumstances  have  been  admitted  to  explain 
the  absence  ;  but  here  was  no  suspense,  no  locus  penitentice  ;  for 
both  the  master  and  the  servant  agreed  to  put  an  end  to  the  ser- 
vice. The  master  wished  to  turn  away  the  servant,  though 
unwarrantably;  and  though  the  latter  was  not  bound  by  such  ill- 
treatment,  he  afterwards  consented  to  dissolve  the  contract.  — 
AsHHURST  J.  If  there  be  any  interruption  in  the  service,  hqjr- 
ever  small,  it  will  prevent  the  servant  gaining  a  settlement.  And 
though  an  absence  do  not  necessarily  defeat  a  settlement,  yet  to 
prevent  that  it  must  be  either  with  the  master's  consent,  or  be 
such  as  the  law  will  warrant.  But  this  was  neither ;  for  both  the 
master  and  servant  agreed  to  put  an  end  to  the  service.  And 
though  the  former  at  length  consented  to  give  the  latter  the  whole 
wages,  that  was  not  intended  to  operate  as  a  dispensation  with 
the  remainder  of  the  service,  but  as  a  redemption  of  his  credit.  -^ 
Both  orders  confirmed. 

fe^dT^bef*         *^^'  ^^*  ^'  ^%%^^»'  ^-  '^-    ^1  ^•3-    *  r.  /?.  lOa  —  The 

the  endof  the™  Pauper  being  settled  at  (/.,  by  hiring  and  service,  made  a  bargain 

year  for  which  ^'^^  ^-»  ^^  -^v  ^<^^  &  year,  at  the  wages  of  2/.  IBs.,  and  served 

he  is  hired,  go  till  nine  days  before  the  expiration  of  the  year,  when  he  went  away 

away  in  order  on  a  Sunday  morning,  in  order  to  get  another  place  when  his  year 

to  get  another  should  be  up,  without  asking  any  leave  of,  or  mentioning  k  to,  his 

nexT yw  with-  "^*^*^e''  •  ^^  returned  on  the  Tuesday  following,  about  six  o'clock 

out  a^ing  his  ^^  ^^  moming,  when  he  asked  his  master  what  work  he  should 

masfGr*ii  con-  go  about :  the  master  told  him  he  might  go  and  serve  the  roaster 
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he  had  worked  for  the  day  before.    He  aaw  bis  master  about  an  sent ;  and  on 
hour  afterwards,  who  then  paid  him  his  wages  up  to  that  time  only,  his  return  be- 
No  ooRTersation  passed ;  he  then  went  away,  and  did  not  after*  ^^'^  the  end  of 
wards  return  t  he  Ufished  to  have  staid  out  the  vear,  hut  hie  maeter  ^®  ^'^'  H*® 
wnM  not  let  him — Lord  Kek  yon  C.J.    It  is  now  too  late  to  J^n'^*"^ 
say  that  a  eonetrudive  service^  pursuant  to  a  hiring  for  a  year,  will  away,uid  offer 
not  confer  a  settlement  on  the  servant,  though  I  very  much  doubt  him  his  wages 
whether  a  greater  certainty  on  this  subject  would  not  have  been  "P.^  that  time, 
attained  bjr  attending  strictly  to  the  words  of  the  act  of  parliament ;  ^h^he*ccepte 
however,  m  order  to  preserve  an  uniformity  of  decisions,  we  must  j^uon'tWsab- 
adopt  the  construction  which  has  so  frequently  been  put  upon  it.  Knee  is  a  Ivno- 
But  I  do  not  know  that.it  has  ever  been  decided  that  a  settlement  lution  of  the 
was  obtained,  unless  by  construction  the  relation  between  master  and  contract,  and 
servant  continued  during  the  tohole  year.    The  cases  of  Rex  v.  <l^«ts  the  set - 
Mp  (fl),  and  Rex  v.  Maddington  (b),  which  have  been  relied  on,  |i^^'^t°!^ 
do  not  govern  the  presenL    In  the  former,  the  servant  did  not  to  stay  out  the 
return  until  after  the  expiration  of  the  year ;  and  the  facts  of  that  year. 
case  left  the  question  open,  Whether  or  not  the  relation  between   Rex  v,  Tliistle- 
the  parties  subsisted  during  the  whole  year?    The  Court  there  ton,/)of/.pl.462. 
thought  that  the  master  improperly  refused  his  consent,  and  that   (a)^n/tf,pl.425. 
though  the  servant  were  not  in  the  actual  discharge  of  his  duty  in  (b)AfUe,pL43S. 
his  master's  house,  yet  as  he  was  liable  to  be  called  into  the  mas« 
ter*8  service  during  the  remainder  of  the  year,  that  he  was  con- 
structively in  that  service  down  to  the  end  of  the  year.    But  the 
present  case  differs  from  that,  because  during  the  continuance  of 
the  year  a.  further  act  was  done.    When  the  servant  returned  after 
hia  absence,  the  master  not  only  found  fault  with  him,  but  re- 
fused to  take  him  again  into  his  service :  it  is  true  that  the  servant 
wished  to  continue,  but  both  parties  did  that  which  put  an  end  to 
the  contract ;  the  one  paid,  and  the  other  received  the  wages. 
After  that  period  the  servant  was  no  longer  subject  to  the  con- 
trol of  the  master.     In  Rex  v.  Islip,  the  servant  was  under  the 
master's  control  during  the  whole  year ;  he  was  liable  to  be  called 
into  the  master's  service  whenever  the  master  thought  proper; 
but  here  the  relation  between  the  master  and  servant  was  re- 
scinded before  the  end  of  the  year  by  the  act  of  both  parties  ; 
then  it  is  impossible  to  say  that  the  pauper  was  constructively  in 
the  service  after  that  time.    So  in  the  case  of  Rex  v.  Maddington, 
though  the  servant  left  the  service  three  weeks  before  the  end  of 
the  year,  and  went  to  his  friends,  because  he  was  not  able  to  per- 
form  his  service,  yet  there  was  no  act  done  during  the  year  to  put 
an  end  to  the  contract.     Afterwards^,  indeed,  when  the  master 
paid  the  servant  his  wages,  he  deducted  a  part  of  them ;  but  he 
could  not,  by  an  act  ex  post  facto  deprive  the  servant  of  the 
benefit  to  which  he  was  before  entitled.     But  the  case  of  Rex  v* 
Gresham  lc)i&  extremely  like  the  present ;  there  the  Court  held  (c)^nfo,pl.45S. 
that,  by  uie  act  of  accepting  the  wages,  the  servant  agreed  to  put 
so.  end  to  the  contract.     I  am,  therefore,  of  opinion,  that  there 
could  be  no  constructive  service  in  this  case,  when  the  parties  them- 
idvea,  by  mutual  consent,  put  an  end  to  the  relation  of  master 
ind  servant  within  the  year. —  Ashhurst  J.    It  is  much  to  be 
httented  that  the  distinctions  in  these  kind  of  cases  have  been  so 
nioe  that  it  is  difficult  to  discover  tlie  principles  on  which  they 
have  been  decided.  .  The  question  then  is.  What  is  the  principle 
OR. which  they  have  turned?    I  think  that  will  behest  supported 
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in  thia  case  by  determining  that  the  service  did  not  contibae 
during  the  whole  year.  It  is  not  now  to  be  contended  that  an 
actual  service  is  necessary ;  it  must  be  admitted  that  a  construo 
live  one  is  sufficient,  ti^ut  this  case  is  distinguishable  from  that 
{a)JfUe,^\AiS.  of  Rex  v.  Islip  (a);  for  here  was  a  dissolution  of  the  contract 

before  the  end  of  the  year :  on  the  servant's  return,  the  master 
insisted  on  discharging  htm,  and  offered  his  wages ;  and  though 
the  servant  tvished  to  continue  in  the  service,  yet  he  at  length 
consented  to  put  an  end  to  the  contract,  by  taking  up  those 
wages.  The  acceptance  of  wages  was  a  signifying  of  the  consent  on 
(k)Anu,^\.4S3m  his  part.     And  this  brings  it  within  the  case  of  Rex  v.  Gresham.  (b) 

•—Grose  J.  Though  there  has  been  some  contrariety  in  the 
cases  as  to  what  shall  be  said,  to  he  a  hiring  for  a  year,  yet  it  is 
dearly  settled,  that  if  during  the  year  there  be  a  dissolution  of  the 
contract,  no  settlement  can  be  gained.  Now,  on  the  facts  of  this 
case,  it  is  clear  that  the  contract  was  dissolved  before  the  end  of 
•  the  year.     The  master  refused  to  receive  the  pauper  into  his  ser- 

vice when  he  returned,  to  which  the  latter  made  no  objection,  but 
received  his  wages  up  to  that  day  only.  It  is,  indeed,  stated 
afterwards,  that  the  servant  wished  to  have  served  out  the  re- 
mainder of  the  year,  but  that  his  master  would  not  let  him ;  yet 
it  is  dear  that  at  the  time  when  the  wages  were  paid  both  parties 
consented  to  put  an  end  to  the  contract;  for  it  is  stated,  that 
no  conversation  passed  at  that  time ;  and  though  the  servant  may 
have  wished  to  stay  till  the  end  o^  the  year,  yet  he  did  not  com- 
municate that  wish  to  his  master.  And  the  other  fact  stated, 
namely,  that  he  accepted  a  sum  short  of  the  whole  year's  wages, 
shows  that  it  was  understood  by  both  that  they  intended  to  dis- 
solve the  contract.  This  case  is  distinguishable  from  those  of 
(c}yfnie,pl.4d8.    ^^*  v.  hlivj  and  Rex  v.  Maddington  (c),  for  the  reasons  already 

given  ;  and  it  is  like  that  of  Rex  v.  Gresham.  <—  Order  of  Sessiom 
quashed. 
If  a  servant  be  460.  Rex  v.  East  Sheffbrd^  T.  T.  32  G.  3.  4  T.  R.  804-.  —  The 
hired  for  a  year,  pauper,  M.,  was  hired  by  B.,  of  W.^  to  serve  him  from  Michaelmas 
his  running  1790,  to  the  Michaelmas  following,  at  4/.  4*.  wages.  He,  ac- 
Sn*^nff^^sen"'  ^ordingly,  went  to  his  master's  on  the  day  appointed,  and  coo* 
for"is^eek^  tinued  there  eight  weeks,  when  he  ran  away,  and  was  absent  for 
and,  on  his  be-  13  weeks,  during  which  time  he  worked  with  and  received  wages 
ing  fetched  back  from  another  person.  B.  then  apprehended  him  by  a  warrant; 
underajustice*8  but  in  his  way  to  a  justice  asked  him.  Whether  he  would  cooc 
^*ti*°\>au"  ^'^^  ^°  ^**  place  or  -go  to  prison  ?  and  if  he  would  come  back 
h^m^ter  isT  *"^  ?^  ®^  ^"  ^*®  place  as  he  ought  to  do,  he  might.  He  said  he 
a  week  for  the  would  come  back ;  and  his  roaster  asked  him  then,  what  he  shoukl 
time  he  was  ab-  be  willing  to  abate  for  the  time  he  had  been  absent  ?  He  said,  he 
Bent,andre-  thought  Is,  a  week  would  not  huri  him,  which  was  agreed  to ;  and 
serviTOVll  th"  ^®  returned  into  his  service,  and  continued  till  the  end  of  his  year, 
endofUieym,  ^^^^  ^^  received  all  his  wages,  except  the  13*.  which  had  been 
is  not  such  an  *  agreed  to  be  deducted. — Lord  Ken  yon  C.  J.  If  the  whole  con- 
absence  as  dis-  tract  were  dissolved  when  the  servant  absented  iiimself,  and  a  new 
solves  the  ori-  one  entered  into  on  his  return,  I  agree  that  the  pauper  coukl  not 
ginai  contract,     ^j^  ^  settlement  by  serving  under  it.    And,  therefore,  the  question 

IS,  Whether  the  service  after  the  pauper's  return  was  pedannied 
under  the  old  or  a  new  contract?  This  is  one  of  the  many  cases 
in  which  we  have  to  regret  that  the  words  of  the  statute  have  been 
departed  from:  but  as  there  is  a  series  of  adjudged  cMes^  tiie 
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principle  of  which  applies  to  Che  present,  it  is  too  much  for  us  to 
evertom  tbem ;  though,  if  the  question  were  now  to  arise  for  the 
fint  time,  perhaps,  we  should  make  a  different  determination.  It 
haabeen  decided,  that  absence  at  the  beginning,  the  middle,  or  the 
tad  of  the  jear,  may  be  dispensed  with,  either  with  the  consent  of 
the  Piaster,  or  for  an  excusable  cause.  In  Rex  v.  HaHimry(a)^  it  {a)Anu,^\ASS, 
was  held,  tlian  an  absence  for  a  fortnight  did  not  defeat  the  settle- 
ment, though  the  wa^s  were  deducted  for  that  time ;  now,  it  is 
impoaaible  to  distinguish  this  case  from  tl^  in  principle.  It  has 
been  said,  howe?er,  that  the  absence  in  that  case  was  for  a  shorter 
period  Shan  in  the  present ;  but  I  wish  that  those  who  used  such 
an  argument  would  have  drawn  the  line,  and  given  us  the  ne  piut 
aftrcu  Probably,  if  the  first  case  afler  the  statute  had  arisen  upon 
an  absence  of  13  weeks,  the  Court  would  have  started  at  the 
qaeation-;  but  the  Court  have  gone  on  step  by  step,  and  havine 
held  that  service  for  a  fortnight  may  be  dispensea  with,  I  think 
we  are  bound  by  the  principle  of  those  cases  to  say,  Uiat  this  • 

paoper  gained  a  settlement  in  W,  by  hiring  and  service ;  for,  on 
Ids  return,  he  was  received  again  into  his  master's  service,  where 
he  continued  under  the  old  contract.  There  is  no  pretence  to  say 
that  he  entered  into  a  new  contract ;  and  the  master's  object  in 
apprehending  him  by  a  warrant  was  to  compel  him  to  complete 
toe  service  under  the  old  contract.  —  Buller  J.  and  Grosb  J. 
were  of  the  same  opinion.  . 

461 .  Rex  ▼.  Suiton,    T.  T.   34>  G.  S.  5  T.  R.  657.  —  Boardman  a  servant  who 
resided  with  bis  fiither,  as  part  of  his  family,  upon  part  of  a  tene-  is  deprived  of 
ment  of  about  9tf.  per  annum^  in  Bold^  and  was  hired  for  a  year  ^»  reason  4o 
to  Beekdi,  of  &,  which  he  served  in  S.,  and  then  returned  to  his  ^J'^rST  *** 
flither  in  BM  at  Christmas.    At  Candlemas  following  he  attained  ^^  ^  takmn^' 
the  age  of  21,  and  having  remained  with  his  father  from  the  time  home  by  his  fii- 
of  his  leaving  Becketfs  service,  he  continued  with  him  as  part  of  ther  in  another 
his  family,  being  employed  in  husbandry  without  any  agreement  as  parish^  but  re- 
to  service  until  Chnstmas  afterwards,  his  father  allowing  him  what  ^^Se^^^hdlT' 
he  thought  fit.     He  was  then  hired  for  a  year  by  K.y  m  G.  5.,  to  ^^^  ^^^  ,^ 
serve  in  husbandry  at  the  wages  of  7/*105.,  and  5s,  more  in  case  by  this  absence 
his  OMSter  approved  of  his  service ;  he  continued  in  that  service  lose  his  settle. 
ODtil  he  was  unfortunately,  by  the  visitation  of  God,  deprived  of  nwnt  in  tiw 
his,reaaon,  about  the  month  of  October  or  beginning  of  November  »■•*»•  psnsh. 
next' following,  at  which  time  his  father  became  acquainted  with 
his  situation,  and  very  soon  afterwards  fetched  him  away,  taking 
Um  home  to  Bold^  and  in  two  or  three  weeks  afterwards  came  and 
rec^ved  the  wages  of  7/*10f.,  but  not  the  5s.;  and  the  father 
afterwards  kept  him  at  home  as  part  of  his  family  for  about  10 
years  in  BM^  where  the  father  lately  died ;  the  son,  during  all 
that  time,  as  well  as  since,  continuing  in  the  same  unfortunate 
Aoation.  —  Lord  Kenton  C.J.     The  cases  that  have  already 
bten  decided  on  this  subject  have  settled  the  principle  on  which 
star  judgment  must  proceed  in  this  case.    As  this  is  a  removal  from 
BM  to  S.,  all  that  we  are  called  upon  to  decide  in  this  case  is. 
Whether  or  not  the  pauper  be  now  settled  in  5.  ^  and  whether  the 
•ettlement  which  he  gamed  in  that  place  has  or  has  not  been  su- 
peneded  by  a  subsequent  settlement  ?  for  any  question  that  may 
hereafter  arise  between  the  parishes  of  Bold  and  G.  8.  will  not 
sfiict  the  case  now  before  the  Court.    It  is  stated  in  the  case  that 
the  pauper  was  hired  for  a  year  in  G.  &;  that  he  continued  hi  that 
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service  as  long  as  he  was  capable  of  performing  it ;  but  that  in  the 
course  of  tlie  year  he  was  deprived  of  his  reason,  and,  coose* 
quently,  rendered  incapable  of  discharging  his  duty  to  his  master. 
But  in  the  consideration  of  questions  of  this  kind,  it  is  immaterial 
whether  the  servant's  incapacity  to  perform  his  service  proceed 
from  an  infirmity  of  body  or  of  mind.  Where,  indeed,  the  servant  • 
commits  a  crime,  the  master  may  apply  to  a  justice  to  have  him 
discharged;  but  if  no  such  application  be  made,  the  relation  of 
master  and  servant  subsists.  In  this  case  there  being  no  fault  in 
the  servant,  nor  any  application  to  a  magistrate  to  discharge  him, 
(for  which  indeed  there  was  no  cause),  1  am  clearly  of  opimonthat 
the  relation  of  master  and  servant  continued  during  the  whole 
year,  and,  consequently,  that  the  pauper  acquired  a  settlement  by 
that  service.  If  he  had  recovered  his  reason  before  the  expiration 
of  the  year,  the  master  might  have  been  compelled  to  receive 
him  again  into  his  house.     It  was  said  by  Lord  Mansfield  in 

(o)i^fiir}Pl.436.   Rex  V.  Christchurch  (a),  that  the  absence  of  the  servant  on  account 

of  sickness  will  not  prevent  his  gaining  a  settlement,  and  that  it  is 
immaterial  whether  or  not  such  absence  happen  in  the  middle  or 
at  the  end  of  the  year.   With  regard  to  the  case  of  Rex  v.  Sharring' 

(i>)Ante,p\A49^  ton  (6),  though  it  was  not  argued,  it  appears  that  the  Court  exer- 
cised their  judgment  upon  it,  and  I  subscribe  to  the  doctrine  of  it.  ' 
These  observations  are  sufficient  to  dispose  of  this  case ;  but  there 
is  another  question  behind,  and  as  probably  the  magistrates  below 
will  be  called  upon  to  make  another  order,  I  will  say  a  few  words 
upon  it  for  the  sake  of  their  information.  That  quesUon  is, 
Whether,  supposing  the  pauper  gained  a  settlement  by  reason  of 
his  service  with  K.,  he  is  settled  in  G^S.y  the  parish  where  the 
master  lived,  and  where  the  service  was  in  contemplation  of  law 
performed,  or  in  Bold,  where  the  father  lived,  and  received  bis 
son  for  the  last  40  days  of  the  year  ?  And  upon  this  question  I 
have  as  little  doubt  as  on  the  other  point ;  being  of  opinion  that 
the  settlement  is  in  G.  S,f  where  the  service  was  m  law  performed, 
though  the  servant  did  not,  in  point  of  fact,  reside  there  the  last 
40  days  in  the  year.  In  general,  the  servant  is  settled  in  the 
parish  where  he  serves  the  last  40  days ;  but  I  consider  the  re- 
sidence with  the  father,  under  these  circumstances,  as  a  residence 
in  a  hospital.  We  should  thwart  our  own  feelings,  and  act  con- 
trary to  humanity  and  principles  of  public  policy,  if  we  were  to 
determine  that  the*^  father  in  this  case  brought  a  burden  on  1»8 
parish,  by  receiving  his  son  into  his  house  from  motives  of  ten- 
derness and  affection.  And  it  must  be  remembered  that  this  is  not 
a  case  sui  generis  ;  there  are  others  that  stand  in  pari  ratione* 
In  general,  a  bastard  is  settled  in  the  parish  where  he  is  bom ;  but 

(c)  Ante,  ^hio.    ^^^^  ^^  't)orn  in  a  gaol  (c),  or  house  of  correction  (d),  his  aettle- 

(d)  Anu,  pi.  s.    ™®°'  ^*  i*^  ^**  mother's  parish.    And  I  think  that  the  case  of  Rex 

v.  Sharringtpn  goes  some  way  to  warrant  my  opinion  in  this  case; 
for  I  cannot  consider  the  pauper's  residence  with  his  father  as  a 
performance  of  service  with  his  master;  he  was  there  diverso 
intuilu,  in  order  to  recover  from  his  illness,  and  not  for  the  pnrp^te 
of  serving  his  master.  I  am,  therefore,  clearly  of  opinion,  that 
the  pauper's  former  settlement  has  been  superseded  by  the  sabse- 
quent  one  which  he  gained  in  G.  S — Ashhurst  J.  It  is  enough 
for  the  decision  of  this  case,  that  the  pauper  is  not  settled  in  ;S.— 
Gross  J.  The  principal  question  is,  Whether  or  not  the  pauper's 
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indispotitfon  dissolved  the  relation  of  master  and 
'f?  What  was  said  by  Lord  Mansfield  in  the  case  a1- 
;Ok  and  in  several  others,  is  certainly  true,  that  the  illness 
servant,  whether  it  happen  at  the  beginning,  in  the  middle, 
le  end  of  the  year,  does  not  operate  as  a  dissolution  of  the 
:t  between  master  and  servant.  The  master  is  bound  to 
ire  of  his  servant  during  illness,  if  the  latter  insist  upon  it. 
r.  the  servants  illness  do  not  put  an  end  to  the  contract,  it 
I  undl  the  end  of  the  year ;  and  here,  in  fact,  it  did  subsist ; 
Mter  so  considered  it,  and  paid  the  whole  year's  wages; 

the  sum  of  5s.  was  not  given  ;  that  was  not  to  form  part 
wages,  but  was  to  have  been  given  as  a  bounty,  if  the 

approved  of  the  servant's  conduct.  If  the  service  under 
itract  with  K.  were  performed,  it  was  not  performed  in  S.  ; 
It  is  sufficient  to  warrant  us  to  decide  that  the  pauper  is  not 

io  S,  It  is  not  absolutely  necessary  to  say  where  the 
'  M  settled,  whether  in  Bold  or  in  G.  S.,  but  for  the  reasons 

Lmy  Lord,  it  may  be  proper  to  give  our  opinion  upon  that 
»;  and  I  perfectly  agree  that  the  settlement  is  in  G.  <S., 
the  master  lived.  The  case  of  Rex  v.  Sharrington  is  strong 
lort  of  this  doctrine.  If  we  can  find  any  case  that  warrants 
a  opinion,  we  ought  to  adopt  it ;  though  even  without  the 
ity  of  that  case,  I  think  we  ought  not  to  consider  the  re- 
}  with  the  father  under  these  circumstances  as  a  performance 
service,  so  as  to  give  a  settlement  in  the  father's  parish, 
msequences  o£  such  a  determination  would  be  highly  incon- 
t ;  for  then  a  father  would  be  afraid  of  receiving  a  sick  son, 
at  out  in  service,  into  his  own  house,  lest  he  should  thereby 
i  burden  upon  his  parish.  —  Lawrence  J.  declared  himself 
fame  opinion.  —  Both  orders  quashed.  —  Letcbstek  then 
d  to  what  was  said  by  Lord  Mansfield  in  Rex  v.  Alton  (a),  (a)AiUe,jfh3l7. 
irmatory  of  the  opinion  now  delivered  on  the  second  point ; 
KMe  a  person  in  service  has  an  accident  upon  the  road  by 
kiog  a  leg,  and  he  stays  40  days  in  a  place,  shall  that  be  a 
ement?" 

.  Rex  V.  Thistleton,  H.  T.  35  G.  3.  6  T.R.  185.— iV.,  being   If  a  yearly  set- 
at  r.,  was  hired  to  R.,  of  K.,  from  Martinmas  1792  to  Mar-  '''^\^ 
1793 ;  he  entered  upon  the  service,  and  before  the  ter-  J,^J*d^^g 
m  of  the  year  he  went   to  Billesden  statutes,  which  are  year  hire  him- 
Michaelmas,  and  hired  himself  to  i/.,  of  JE^.,  to  enter  into  self  to  a  second 
vice  from  //.  fair  (19th  October),  if  R,  would  let  him  come  master,  provid- 
ind  if  R.  refused,  then  he  was  to  come  at  the  expiration  of  *^^  ^^^  J"^ 
IT  with  R.    The  next  day  after  the  statutes  the  pauper  asked  '*'^"^„a  j},^*^t 
iter  whether  he  could  let  him  go ;  his  master  told  him  he  ^^^^^r  a  week 
ooC  spare  him,  he  must  get  a  new  servant  first.     Some  time  afterwards  con- 
e  hired  a  new  servant,  and  then  the  master  said,  «•  I  have  »ent  and  pay 
a  new  servant,  you  may  go  now,  I  have  not  work  for  you  him  his  whole 
/'     The  pauper  then  went  into  the  house  with  his  master,  to  y***J  ^  di^u- 
\  his  wages,  and  Mrs.  R,  said  to  her  husband,  "  Do  not  tion  of  the  con- 
fit  any  thing  from  his  wages ;"  /i.  replied,  •«  I  do  not  intend  tract  witli  the 
The  master  then  paid  him  his  whole  wages,  and  the  pauper  first  master. 
way.     This  was  about  a  fortnight  before  Martinmas  ;  and   R«  v.  Clay- 
iiper  entered  into  his  new  service  with  H.  in  three  days.—  ^'rjco'"*^* 
Kenyon  C.  J.:  The  distinction  between  the  different  cases  P  ' 
Lhi«  subject  sectus  to  be  this ;  if  the  pauper  be  absent  from 
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Rex  V.  Potter 
Higfaam,  ofilr» 
pl.442. 


If  a  flemnt  be 
taken  ill  five 
dajTS  before  the 
end  of  the  year, 
and  go  home  to 
Ins  mother,  who 
by  his  desire, 
fetches  away  his 
clothes,  and  re- 
ceives the  ycar*8 


the  MHTvice  with  the  concurrence,  remaining,  however,  8ah)ect  to 
the  control,  of  the  master,  he  may  ac(|oire  a  settlement,  became 
this  only  amounts  to  a  dispensation  with  his  service ;  but  if  the 
master  has  once  parted  with  his  control  over  the  servant,  there  no 
settlement  is  gained ;  and  the  receiving  of  tlie  whole  year'a  wages 
does  not  make  any  difference.    In  this  case  the  master  had  given 
up  all  control  over  the  servant ;  he  himself  was  instrumental  in 
enabling  the  servant  to  make  another  contract  with  another  master ; 
and  from  what  passed  between  these  parties,  it  was,  evidently,  the 
intention  of  both  that  the  pauper  should  become  sui  JuriSf  wad 
diould  be  enabled  to  contract  with  another  master.    The  cases,  in 
which  it  has  been  determined  that  a  settlement  was  gained,  notwith* 
standing  the  servant  was  not  in  actual  service  during  the  whole 
year,  proceeded  on  artificial  reasoning,  on  a  supposition  that  the 
relation  of  master  and  servant  continued  throughout  the  year.    But 
that  idea  is  inconsistent  with  what  was  done  in  this  case ;  for  if  that 
relation  had  subsisted  here^  the  master  might  have  insisted  on  the 
pauper's  returning  into  his  service  af^er  the  wages  were  paid ;  but 
he  agreed  not  to  insist  on  that  when  he  parted  with  the  servant.    It 
is  miscalling  this  a  di^ensation  with  the  service;  for  upon  the 
i^eement  to  part,  the  pauper's  liability  to  serve  the  first  master 
ceased.  —  Ashhubst  J.:  The  contract  between  the  pauper  and 
the  first  master  was  absolutely  put  an  end  to  when  the  wages  were 
paid.    The  pauper  hired  himself  to  the  second  master,  provided 
his  first  master  would  give  him  leave ;  the  servant,  accordingly, 
asked  the  consent  of  hb  first  master,  who  refused  at  first*  but  after- 
wards, when  he  had  hired  another  servant,  he  did  give  his  consent, 
and  then  it  was  agreed  that  the  contract  should  be  dissolved ;  for 
the  pauper  could  not  have  two  masters  at  the  same  time.— Gross  J« 
I  doubted,  at  first,  whether  we  should  not  break  in  upon  some 
former  decisions,  if  we  were  to  hold  that  the  pauper  did  not  ^ains 
settlement  in  K. ;  but,  on  further  consideration,  I  do  not  think  it 
will  have  that  effect.     It  is  difficult  to  reconcile  many  of  the  cases 
upon  this  subject  with  the  act  of  parliament ;  but  when  cases  have 
been  decided,  it  is  our  duty  to  aahere  to  them.    It  is  clear  thst 
the  legislature  intended  that  there  should  be  a  whole  year's  service 
in  order  to  confer  a  settlement ;  and  though  the  Court  has  departed 
from  that  strict  line  in  deciding  that  a  constructive   service  is 
sufficient,  we  ought  not  to  extend  that  doctrine,  of  the  original  pro- 
priety of  which  we  entertain   doubts,  farther  than  those  caie« 
require.     And  in  this  case  the  pauper,  when  he  applied  to  his  fint 
master  to  permit  him  to  go  into  another  service,  had  it  in  his  coo- 
tempiation  to  destroy  the  contract  with  the  first  master.     And  if 
we  were  to  say  that  the  service  for  the  latter  part  of  the  year  wi» 
service  performed  under  the  first  master,  we  should  determine  that 
he  was  serving  two  masters  at  the  same  time,  which  would  be  can- 
trary  to  the  statute,  and  absurd. 

463.  Rex  v.  Whittlebury,  M.  T.  36  G.  3.  6  T.  R.  464.  —  The 
pauper  was  hired  for  a  year  by  G.,  of  P.,  and  he  entered  and  con- 
tinued in  the  service  until  within  five  days  of  the  end  of  the  year, 
when  he  went  to  T.  statute,  to  seek  for  a  service  for  the  next  year. 
While  he  was  there,  he  was  suddenly  taken  ill  of  a  fever,  which 
continued  for  six  weeks,  and  he  was  deprived  of  his  senses  during 
part  of  that  time.  He  went  from  T.  statute  to  his  mother ;  but 
neither  he  nor  his  mother  having  any  money  to  mainuin  lum  under 
his  illness,  he,  that  night,  desired  his  mother  to  go  to  his  master  for 


SaCT*  IS.]  OV  ABSBNOB  VROM  THB  IBEVIOB*  859 

hit  UHHuejf  Bod  to  bring  away  his  clothes.  The  mother  went  th^  wj^^  eioept- 
BOflUfc  daVf  and  at  her  return  she  brought  his  money  all  but  U^  ing  i«-  ^o**^. 
which  me  told  him  his  master  had  stopped  for  the  remainder  of  the  ^^.  ^f  ^^"*^ 
year,  and  gave  it  to  him  togetlier  with  his  clothes,  with  which  he  uie'cootni^ 
was  aatiafied ;  and  he  thought  himself  at  liberty  to  hire  himself  to 
aaodier  master,  if  he  had  been  well  enough. — Lord  Kenton  €•  J.: 
There  is  no  doubt  but  that  the  parties  may  put  an  end  to  the  con- 
tract during  any  part  of  tlie  year,  either  at  the  beffinning,  in  the 
nuiddley  or  only  a  day  before  the  end  of  it ;  and  if  they  do  the  ser- 
vant gains  no  settlement,  because  the  act  of  parliament  requires 
that  the  relation  of  master  and  servant  should  continue  during  a 
whole  vear.  It  is  not  necessary  here  to  decide,  whether,  in  every 
caie»  the  receipt  of  wages,  before  the  expiration  of  the  year,  puts 
aa  end  to  the  contract ;  or  whether^  if  a  servant  be  taken  ill  during 
the  year,  the  master  can,  of  his  own  authority,  discharge  him,  and 
pat  an  end  to  the  contract;  or  whether,  in  such  a  case,  justices 
may  put  an  end  to  the  contract ;  but  it  is  stated  in  this  case,  tliat 
^e  days  before  the  end  of  the  year  (and  it  is  immaterial  whether 
that  liappened  five  months  or  five  days  before  the  year  expired),  the 
pauper  sent  his  mother  to  his  master  for  his  money,  the  latter  paid 
the  wages  stipulated  for  the  whole  year,  except  1«.,  which  he  de- 
ducted because  the  whole  year's  service  was  not  performed.  As 
far,  therefore,  as  the  master  had  the  power,  he  did  put  an  end  to 
the  contract  before  the  end  of  the  year :  he  had  no  right  to  deduct 
li.,  but  on  the  ground  that  the  pauper  did  not  continue  his  servant 
until  the  end  of  the  year.  Then  what  was  tlie  conduct  of  the  ser- 
vant ?  He  received  tliis  money,  saying,  that  he  was  satisfied ;  andJt 
alsoappeara,  that  he  thought  he  might  have  hired  himself  to  another 
master  before  the  end  of  the  year.  One  party  said,  I  put  an  end 
lo  the  contract  as  far  as  lies  in  my  power ;  the  other  said,  I  also 
i^ee  to  put  an  end  to  it  as  far  as  respects  mc ;  therefore  both 
parties^  whose  consent  was  necessary,  did  consent  to  dissolve  the 
cantract  before  the  expiration  of  the  year. —  Grose  J.  The 
question  before  us  is  not,  whether  or  not  the  master  alone  could 
have  put  an  end  to  the  contract  on  account  of  the  servant's 
illness ;  but  whether  there  was  sufficient  evidence  of  a  dissolution 
of  the  contract  by  the  consent  of  both  parties.  It  is  a  mere  ques- 
tioQ  of  £Eu:t,  which  I  think  the  justices  should  have  finally  dcter- 
■lined ;  but  having  sent  the  case  here  for  our  opinion,  I  have  no 
abjection  to  give  mine  upon  it.  It  must  be  remembered,  that  at  the 
time  when  the  servant  sent  his  mother  to  his  master  for  his  money, 
his  wages  were  not  due  ;  no  money  was  due  to  him  until  the  year 
expired,  or,  until  there  was  an  end  of  the  contract ;  this  message, 
therefore,  was  an  offer  on  the  part  of  the  servant  to  put  an  end  to 
the  contract.  Then  the  master  paid  the  whole  year's  wages, 
deducting  U.  for  the  rest  of  the  year ;  the  servant  received  this 
together  with  his  clothes,  and  said  that  he  was  satisfied  ;  by  that 
he  signified  his  consent  to  put  an  end  to  the  contract.  —  Law- 
BBMCB  J.  Nothing  could  be  due  from  the  master  to  the  servant  until 
the  completion  of  tlie  year,  or  the  end  of  the  service.  The  servant 
spplied  for  his  money  at  a  time  when  he  was  not  entitled  to  it, 
uolesa  the  master  would  consent  to  dissolve  the  contract:  in 
•Qswer  to  this  application,  the  master  sent  all  that  he  thought  was 
dae;  he  deducted  Is,  for  the  remainder  of  the  year;  and  the 
servant  said  he  was  satisfied.    The  cases  of  Rex  v.  Chrisichureh  (a)  («)^«^»P»-««. 
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r  "iJnt4,iA  461.   ^^  ^^  ^*  '^^^"  (^)«  are  distinguishable  from  the  present.     In  the 
{a)  ni^pi      •   £^1^^^^^^  there  was  a  dispensation  with  the  service ;  and  it  is  imaia- 

terial  whether  the  service  be  dispensed  with  in  the  middle  or  at 

the  end  of  the  year.     And  in  the  latter,  both  parties  did  not  con* 

sent  to  dissolve  the  contract  before  the  end  of  tlie  year ;  but  in 

this  case  they  did.  —  The  order  of  Sessions,  therefore,  quashing 

the  order  of  two  justices,  by  which  the  pauper  was  removed  from 

Whiltlebury  to  P.  was  confirmed. 

A  servant  who,       464'.  Rex  v.  Upmll,  M.  T.  38  G.  8.  7  T.  R.  438.  —  Tlie  pauper 

oo  being  beaten  was  hired  at  Michaelmas  1791,  by  Failes  of  (/.,  for  a  year,  and 

by  her  master      continued  in  his  service  until  within  15  or  16  days  before  the  fol- 

^  eS  t^    lowing  Michaelmas^  when  her  master  kicked  and  beat  her ;  the 

vw  de^res       pauper  complained  to  her  father  of  this  ill-treatment,  and,  in  con- 

her  roaster  to      junction  with   her  father,  required  her  master  to  dismiss    her 

dtfinisa  her,  and  from  his  service,  under  a  threat  of  applying  to  a  magistrate  for 

receives  her        redress  on  account  of  the  assault ;  the  master  then  paid  her  the 

^'^^  iSl^iroes    ^^^^^  ^^  ^®'  wages,  and  told  her  she  might  serve  the  remainder 

Iw^ther^r      ^^  ^^  year,  but  the  pauper  refused  so  to  do,  and  immediately 

dissolves  the        left  the  service.  —  The  Court  said,  it  must  be  considered  as  an 

contract.  agreement  by  both  parties  to  put  an  end  to  the  contract,  several 

days  before  the  expiration  of  the  year,  and,  consequently,  that  the 

pauper  had  gained  no  settlement  in  (7.    And  that  the  case  of  Rex 

(6)^it^,pl.458.  V.  Grantham  (b)  was  decisive  of  the  present. 

A  master  being       465.  Rex  v.  St.  Mar^^  Lambeth,  £.  T.  39  G.  3.  8  T.  R.  236.— 

obliged  to  leave   Walton,  on  the  15th  ot  January  1797,  hired  herself  to  Serie  of  Si. 

his  bouse  seven    Pauly  Covent-Garden,  for  a  year  from  the  18th  of  that  month  ;  she 

d^s  before  the    ^gn^  j^to  his  service  on  the  18th  of  January,  and  continued  in  it 

fbrwhich^he^       until  the  11th  of  January  following,  when  an  information  having 

had  hired  a         been  laid  against  her  master   for  keeping  a  gamiog-houae^  he 

servant,  told       quitted  his  house,  and  told  his  servants  (and  the  pauper  amoB^ 

the  latter  thathe  them)  that  he  had  no  longer  any  occasion  for  their  services,  and 

had  no  further     jjjg^  p^j^j  ^jjg  pauper  her  whole  year's  wages.     The  master  would 

heTKrvicel        ^*^®  ^®P^  ^^  pauper,  except  on  account  of  his  being  so  obliged 

and  paid  her       to  quit  his  house,  and  the  pauper  was   unwilling   to  leave  his 

the  whole  year's  service.  She  then  left  her  master's  house,  and  went  to  her  sister's, 

wages:  the         and  did  not  engage  herself  in  any  new  service  until  after  tlie  year 

master  would      expired,  though  from  the  time  that  her  wages  were  paid,  she  con- 

keS^her^and**     sidered  herself  at  liberty  to  go  where  she  pleased.  —  Lord  Kbn- 

shewasun-        YON  C.  J.     I  cannot  distinguish  the  present  case  from  the  four 

willing  to  leave    that  were  cited  by  the  counsel  in  support  of  the  order  of  Ses- 

the  servii^ :         sions  (c) ;  and  it  was  decided  in  each  of  tliose,  that  it  was  a  dis- 

Helda  dispens-  pensation  with  the  service,  and  not  a  dissolution  of  the  contrtkrt. 

tl^"for  th^  ^  Perhaps  I  should  have  had  some  difficulty  in  saying,  in  some  o^ 

of  the  year.         those  cases,  that  it  was  only  a  dispensation  with  the  service;  but 

(c)  Rex  V.  '^  '^  sufficient  to  sav  that  those  cases  were  so  decided,  and  having 

Richmond,         been  SO  determined,  they  ought  not  now  to  be  shaken.     Bat  the 

atue,  pi.  443.      cases  Cited  by  the  counsel  on  the  other  side  are  distinguishable 

R.V.  SuBar-    {^Q^a  those,  because  in  them  the  contract  was  dissolved  by  the 

pI?44T'^'r.  »!  niutual  consent  of  both   parties.     The   distinction   between  the 

St.  Pliilip,  different  sets  of  cases  is  certainly  a  very  nice  one ;   but  I   think 

Birro:n^hara,      that  this   case  must  be  governed  by  the  four  to  which   I  first 


have  frequently  wished  that,  in  decisions  on  this  subject,    the 
Court  had  always  been  as  strict  in  requiring  a  service  for  the 
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wboleyeirb  as  th^  have  been  in  requtiring  a  hiring  for  a  year, 

beeauM  then  no  question    could   have  arisen  on  constructive 

tervicei*     As,  however,  a  different  rule  has  been  pursued,  and  as 

nice  distinctions  have  been  introduced  in  cases  of  this  kind,  in 

deciding  this  case,  we  must  endeavour  to  find  out  and  adopt  that 

case  which  roost  resembles  the  present.     And  I  think  that  this 

Bioat  resembles  the  four  cases  that  were  first  cited.     In  some 

respecU  this  is  like  that  of  Rex  v.  Si.  Philip,  Birmingham  {a) ;   {^Untt^^siLASe. 

for  I  consider  that  the  servant  was  wrongfully  turned  away ;  the 

master  could  not  continue  any  longer  in  his  house,  and  the  servant 

insisted  oo  having  her  whole  year's  wages,  and  though  she  received 

all  her  wages  she  was  unwilling  So  leave  the  service  :  now  if  it  be 

considered  that  she  was  dismissed  against  her  consent,  there  could 

be  no  dissolution  of  the  contract  by  the  consent  of  both  parties. — 

Lawrsnce  J.     I  think  that  the  four  cases  first  alluded  to  ought 

to  govern  the  present.  —  Lord  Kenyon  then  expressed  a  wish 

that  the  justices  at  the  Sessions  would  in  future  find  the  fact, 

whetlier  or  not  the  parties  put  an  end  to  the  contract  before  the 

expiration  of  the  year. 

466.  Rex  v.  St.  Peter,  Mancroft,  H.  T.  41  G.  3.  8  T.  R.  477.   The  Souont 
—  Gatffert  the  pauper,  was  let  to  Mrs.  Morton  of  the  parish  of  sliould  sute  as 
St.  P.  Af.,  about  a  fortnight  before  Michaelmas  1797,  by  a  letter  *  ^^  (»"  »  ^' 
sent  by  Mrs.  M.  to  the  pauper's  friends,  stating  that  she  gave  3/.  J[^^^^' 
s  year  wages,  on  which  the  pauper  agreed  to  go,  and  sent  to  her  Q,aster  dk- 
mistress  to  let  her  know  when  she  should  come ;  and  in  con-  pensed  with  the 
sequence  of  a  second  letter,  desiring  her  to  come  on  Thursday  the  senrice  bcforo 
11th  day  cX  October,  she  went  to  her  service  on  the  12th  of  that  the  end  of  the 
month  :  oo  her  going  her  mistress  objected  to  her  not  having  S'^'there  were 
come  tlie  day  before,  for  which  the  pauper  gave  as  a  reason,  that  ^  diasolutioti  of 
she  had  only  quitted  her  last  place  late  on  Old  Michaelmas-day.  the  contract  by 
About  three  weeks  after  she  went,  the  pauper  said  to  her  mistress  mutual  consent. 
that  it  was  proper  to  come  to  some  agreement,  as  they  had  never 
had  any  further  than  a  few  lines,  to  which  her  mistress  answered, 
**  You  know  what  wages  I  sent  you  word,  and  as  the  general  way 
^*  is  to  let  for  a  month's  wages  or  a  month's  warning,  I  do  not  wish 
**  to  confine  you  for  a  year  "  but  did  not  sa\r  any  thing  about  not 
choosing  to  hire  for  a  year.     She  received  her  wages  quarterly  ; 
and  about  a  fortnight  before  New  Michaelmas-day  her  mistress 
asked  her,  whether  she  chose  to  go  away  on  New  Michadmas-day 
or  Old-Michaelmas-day?  assigning  as  a  reason  for  her  asking,  that 
she  had  hired  a  new  servant,  who  wished  to  come  to  her  at  Neiv 
Michaelmas.  The  pauper  said  it  was  immaterial  to  her  as  she  had  not 
got  a  place,  and  agreed  to  go  at  New  Michaelmas,  which  she  did ; 
at  which  time  the  other  servant  came  into  her  mistress's  service. 
Her  mistress  was  not  in  a  condition  of  life  to  keep  two  servants ; 
and  if  a  place  had  offered  at  New  Michaelmas  the  pauper  looked 
upon  herself  as  in  a  situation  to  take  it,  though  when  she  first  got 
to  her  mistress  she  considered  herself  as  to  live  with  her  until  Old 
-Michadmas.     On  quitting  her  service  on  New  MichaelmaS'day, 
which  was  a  fortnight  af^er  the  agreement  to  go,  her  mistress  paid 
to  her  the  whole  which  remained  due  of  the  SI.  wages,  although  at 
tlie  time  when  the  pauper  agreed  to  go  away  at  New  Michaelmas, 
nothing   was  said  about  wages.     The  pauper   would  not  have 
objected  to  going  away  at  New  Michaelmas  if  her  mistress  had 
proposed  to  make  a  deduction  (or   the   time,  but  would  have 
mentioned  it  to  her,  and  told  her  she  was  willing  to  stay  till  Old 
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Michaeknas*  The  paujper  liked  to  go  away  at  Nena  Miekadma^ 
rather  than  Old  Michadnuu^ay^  but  would  not  have  staid  after 
Old  Michadmas  if  her  mistress  had  requested  her.  The  pauper 
considered  the  conversation  which  passed  on  the  fortnight  before 
New  Michaelmas  as  a  month's  warning  to  go  away  at  Old  Michael^' 
iNa«.  — When  this  case  came  on  for  argument,  Lord  Kbmyon 
C.  J.  took  an  opportunity  of  expressing  his  regret  that  the  courts 
of  Quarter  Sessions  departed  from  the  rule  formerly  established^ 
by  stating  evidence  instead  of  facts  in  the  special  case :  but  added, 
that  upon  this  case,  as  disclosed,  there  was  strong  evidence  to 
induce  the  Court  of  Quarter  Sessions  to  adjudge  that  the  contract 
between  the  mistress  and  the  seriant  was  dissolved  before  the  end 
of  the  year,  and,  consequently,  that  the  latter  did  not  give  a  settle- 
ment in  St.  Peter^s^  Norwich,  That  the  distinction  established  in 
all  the  cases  was  perfectly  clear ;  that  where  the  servant  continued 
liable  to  serve  during  the  whole  year,  though  the  master  dis- 
pensed (a)  with  the  actual  service  for  any  part  of  it,  the  servant 
gained  a  settlement,  because  the  relation  of  master  and  servant 
subsisted  all  the  year,  and  the  master  might  resume  the  right  to 
the  service  if  he  chose ;  but  that  where  the  parties  absolutely  put 
an  end  to  the  contract  before  the  expiration  of  the  year,  as  in  the 
present  case,  the  service  did  not  gain  a  settlement*  (b)  That, 
though  it  was  at  first  doubted  whether  or  not  the  master  could 
dispense  with  the  service  at  the  end  of  the  year  so  as  to  give  the 
servant  the  benefit  of  the  contract  for  the  purpose  of  a  settlement, 
it  had  been  long  settled  that  it  was  immaterial  whether  the  service 
was  dispensed  with  at  the  beginning,  the  middle,  or  the  end  of  the 
year. —  Grose  J.  The  Court  of  Quarter  Sessions  should  state 
the  result  of  the  endence ;  and  in  a  case  of  this  kind  they  should 
state  the  fact  one  way  or  the  other,  whether  this  were  a  diqpen* 
sation  with  the  service,  or  a  dissolution  of  the  contract.  The 
counsel  in  support  of  the  order  of  Sessions  saying  there  were 
reasons  that  would  probably  induce  the  Sessions  to  decide  that 
there  was  a  dispensation  with  the  service,  the  Court  ordered  the 
case  to  be  sent  down  to  be  re-stated. 
A  servant  hired  467.  Rex  v.  Corsluim,  E.  T.  42  G.  3.  2  EaUy  SOS.  —  The  ca«e 
Jjjj^^y^ ^'  stated,  that  the  pauper's  husband,  Isaac^  was  born  at  Box ;  and 
ma^  some  ^^^^  14?  years  since  was  hired  for  a  year,  and  served  tlie  same  ia 
short  time  be-  ^^^  parish  of  Colerne  :  that  he  was  afterwards  hired  by  Dalmer^ 
tare  the  end  of  of  Corsham,  at  4/.  4«.  per  annum  ;  with  whom  he  continued  to 
the  year,  on  ill  Bcrve  till  within  a  fortnight  or  three  weeks  of  the  expiration  of 
"^^^h"*  "h*!  y^'  *  when,  upon  a  dispute  between  him  and  his  master,  he, 

vw^wacea.  ^^  consequence  of  his  master's  kicking  him,  would  not  stay  ;  but 
imd  Minting  ^^"^  ^^  ^^^^  father's  house  in  Kington  St,  MichaeL  In  the  course 
over:  Held,  of  the  following  week,  and  before  the  end  of  the  year,  he  returned 
that  he  thereby  with  his  lather  to  D**s  house,  and  received  the  whole  of  his  wages^ 
8^"f*°®^^®"  and  2*.  6d.  over  for  himself:  his  master  asked  him  to  stay;  but  he 
inff^refusedlo  >^^used,  and  went  back  to  his  father's  house.  — Lord  Ellbv- 
serreoutthe  BOROUGH  C.  J.  The  cases  of  Rex  Y,  Grantham  (c),  and  /2er  ▼• 
year  when  re-      UpweU  (cf),  have  decided  the  present  question.    In  both  of  them 

quired  by  his 

«»•««'•                     (a)    Vide  Rez  v.   Richmond,  anie,  (6)   Vide  Rex  v.  CasUechurd^  anie^ 

pU  443;     Rex   v.    St.   Bartholomew,  pi.  430;  Kexv.  Gresham,niiltf,pl.453  ; 
ante,  pi.  445 ;  Rex  v,  St.  Philip,  Bir-  Rex  t>.  Grantham,  ante,  pi.  458 ;  Rex 
mingham,  ante,  pi.  456;  Rex  v.  St.  An-  v.  Clayhydon,  459;  and  Rex  v.  Whit- 
drew,  Holbom,  ante,  pi.  457;  and  Rex  tlobury,  ante,  pU  463* 
i».  St.  Jlury,  lAmbetb,  anU,  pL  465.  (c)  Anlte,  pi.  458.     (d)AnU,  pl.464. 
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ikmtewmmpBymeai  by  themaater  of  the  whole  year's  wages*  and 
«  depiffture  from  the  service  before  the  end  of  the  year  against 
the  will  of  the  moster ;  and  in  both  the  Court  held  that  no  settle- 
sneat  was  gained.  There  is  nothing  material  to  distinguish  this 
case  from  those;  and  therefore  it  is  better  to  abide  by  them. 
Whether  there  were  a  dissolution  of  the  contract,  or  a  dispens* 
ation  of  the  service,  is  indeed  a  question  of  fact,  but  of  fact  mixed 
wkb  law  3  and  the  Sessions,  havmg  stated  all  the  circumstances, 
hanre  aeac.tts  the  case,  that  we  may  draw  the  proper  legal  con- 
clusion.-^  Grose  J.  This  is  not  like  the  case  where  the  master 
has  turned  away  the  servant,  to  prevent  his  gaining  a  settlement ; 
for  the  master  wished  him  to  stay,  and  the  pauper  refused  :  then 
the  payment  of  the  whole  year's  wages  by  the  latter  was  merely  to 
prevent  an  action,  and  argues  no  consent  on  his  part  to  dis- 
pense with  the  service.  •—  The  other  judges  concurred.  —  Orders 
quashed* 

468.  Rex  v.  King's  Pyon  (a),  M.  T.  44  G.  3.  4  EaH^  851.— The  a  lerant  hired 
panper  proved  that  she  was  hired  to  Mr.  2>.  of  K.  P.,  to  serve  for  a  year,  four 
hhn  from  (M  May-day  1800  to  Old  Mayday  following,  at  the  «?«>**»  ^^ 
wages  of  2^.  15*.,  and  (if  she  behaved  well)  two  pounds  of  wool :  t^^'J^uT  ^ 
that  she  served   him  for  about  eight  months,  when  a  dispute  charged!^ her 
happened  with  her  master  about  some  stockings  which  had  been  master  upon  a 
burnt*  and  he  dismissed  her  from  his  service :  that  she  applied  to  trivial  dl^ut^ 
a  magistrate,  and  when  before  him  she  was  charged  by  her  master  applied  to  a  ma- 
with  having  neglected  his  feeding  pigs  by  not  giving  them  water^  S^L*b^  'di- 
which  she  denied ;  and  also  respecting  the  burning  the  stockings :  gjr^  of  era- 
Chat  she  was  desirous  of  continuing  in  her  service,  but  her  master  tinuing  in  tbe 
refuaed ;  and  the  magistrate  ordered  her  master  to  take  her  back  MnFice.    Hie 
into  his  service,  or  fay  her  the  tohoie  of  her  xvages  ••  that  he  re-  magutrate  or- 
fnaed  to  take  her  again,  but  paid  her  the  whole  of  the  money,  but  ^^  ^  '^ 
not  the  wool:  that  the  pauper,  from  the  time  she  received  her  back,  or  pay  the 
wages*  offered  herself  as  a  servant  soon  after  to  several  persons,  whole  year's 
On.  cross  examination  the  pauper  admitted  she  had  worn  her  wages.    The 
mittreas's  stockings  once  or  twice,  when  she  was  wet,  but  that  no  master  refused 
<diarge  was  made  against  her  on  that  account  before  the  magis-  ^^     -^^J^**^* 
Crate.    The  same  magistrate  who  made  this  order  of  adjudication  ^holTyear's 
Joined  in  the  order  of  removal.     Tbe  Court  thought  that  the  wages  (but  not 
naiiper^s  master,  by  paying  her  wages,  though  he  did  not  receive  some  wool 
net  again,  dispensed  with  Hie  remainder  of  her  service,  and  there-  ^^ch  he  had 
Awe  confirmed  the  order  of  removal. — Lord  Ellemborough  *^^f^^ 
C  J.    We  are  not  called  upon  to  say  whether  the  magistrate  had  SjbaT^  well}. 
or  Imd  not  a  right  to  discharge  the  servant  from  her  service :  it  is  The  servant 
enough  that  he  proposed  an  option  to  the  master  to  take  the  took  the  money, 
servant  back,  or  pay  her  the  whole  of  her  wages.    The  master  and  tendered 

refused  to  take  her  back,  but  agreed  to  pay  the  whole  wages,  and  ^"f^^HJ^' 
...  t  11  t  iL  1-      J  •  vant  to  otbers : 

Old  pay  them :  and  the  servant  showed  her  assent  to  the  oisso-  n^^  f^^  ^^ 

lution  of  the  contract  by  taking  the  wages  and  offering  her  services  contract  was 

to  other  persons.     Both  parties  gave  Uie  magistrate  the  power  of  tlierebydissoW- 

dissolving  the  contract,  by  showing  their  assent  to  what  he  directed  «d,  and  no  set- 

m  tliat  respect.     Then,  after  all  this,  could  either  the  master  or  „^°^^jj^ 

servant  have  maintained  an  action  against  each  other,  the  one  for  caaeofamei? 

not  performing  the  remainder  of  the  service,  the  other  for  not  dispenwtbn  «k 

employing  her  during  that  time  ?     This  is  the  true  question  to  be  service. 

Considered ;  and  I  should  not  wish  to  carry  the  idea  of  dispens- 

(a)  See  Rcjl  p.  Leigh, ;n>j<,  pi.  471. 
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ation  further  than  it  has  been  already  carried ;  which  in.  maoy 
qf  the  cases  seems  to  me  to  have  been  stretched  as  far  as  ingemiitj 
could  go,  upon  the  false  idea  that  the  servant  had  a  right  to  ac- 
quire in  gaining  a  settlement ;  as  if  he  must  not  have  a  settlement 
at  all  events,  in  one  place  or  another.  I  do  not  mean,  however, 
to  disturb  any  of  the  cases  which  have  been  already  decided ; 
but  I  am  not  inclined  to  carry  the  decisions  further  still  from  the 
plain  words  of  the  act  of  the  S  8c9  fV>  3.  c.SO.,  which  are,  that  no 
servant  shall  gain  a  settlement  **  unless  he  shall  continue  and 
*'  abide  in  the  same  service  during  the  space  of  one  tohole  year,* 
And  it  seems  to  me,  that  when  the  parties  stand  in  such  a  situ- 
ation, .  that  where  neither  the  master  can  compel  the  servant  to 
come  back  into  his  service,  nor  the  servant  can  compel  the  master 
to  take  him  back,  and  neither  of  them  have  any  legal  means  of 
compelling  redress  against  the  other,  there  is  a  dissolution  of  the 
contract.  —  Grose  J.  I  consider  the  master  as  having  taken 
the  option  given  him  by  the  magistrate,  and  choosing  to  pay  her 
the  whole  year's  wages  then,  rather  than  take  her  back  again ; 
this  was  purchasing  the  dissolution  of  the  contract  on  his  part, 
which  she  assented  to  by  taking  the  money  and  tendering  herself 
to  others  as  a  servant.  —  Lawrence  J.  It  is  extraordinary  that 
the  cases  should  ever  have  departed  from  the  plain  words  of  the 
statute  of  King  William^  which  seem  intended  to  exclude  con- 
structive services,  by  providing  that  a  servant  shall  not  gain  a 
settlement  under  a  contract  of  hiring  for  a  year,  unless  he  shall 
"  continue  and  abide  in  the  same  service*^  for  "  one  'whole  year^' 
Now  here  is  nothing  like  an  abiding  in  the  service  for  a  xnhoU  year. 
{a)diue,f\,i.62.  In  the  case  of  Rex  v.  Thistleton(a),  Lord  Kenyon  said,  that  the 

cases  in  which  it  had  been  determined  that  a  settlement  was 
gained,  notwithstanding  the  servant  was  not  in  the  actual  service 
of  the  master,  proceeaed  on  a  supposition  that  the  relation  of 
master  and  servant  continued  throughout  the  year;  but  if  the 
master  had  once  parted  with  the  control  over  nis  servant,  and 
could  not  call  upon  him  for  his  service,  no  settlement  was  gained; 
{b)Ante,\AA66,  and  in  Rex  v.  St,  Peters  {b)  he  laid  down  the  same  distinction, 

and  held  that  to  gain  a  settlement  the  servant  must  continue 

liable  to  serve  the  whole  year.     If  the  pauper  be  absent  with  the 

concurrence  of  his  master,  remaining  subjett  to  his  control,  it  is 

a  dispensation ;  but  if  tlie  master  cannot  resume  the  right  to  the 

pauper's  service,  it  is  a  dissolution.  —  Le  Blanc  J.     We  are 

called  upon  to  carry  the  principle  of  dispensation  of  service  further 

than. any  of  the  cases  have  yet  gone.     For  here  both  parties  go 

before  a  magistrate,   and  agree  to  leave  the  decision  of  their 

dispute  to  him ;  and  he,  hearing  what  is  urged  on  both  sides, 

gives  an  option  to  the  master  to  take  the  servant  back,  or  to  pay 

her  the  whole  year's  wages ;  and  both  parties  go  away  acting  as 

if  they  acquiesced  in  that  determination  of  the  matter :  for  the 

master  does  not  take  the  servant  back  again,  but  gives  her  her 

whole  year's  wages ;  and  she  accepts  the  money,  and  olFers  her 

services  to  other  persons.  —  Orders  quashed. 

A  yearly  ser-  469.  Rex  v.  Sudbrooke,  M.  T.  ^^G'.S.   4  £a^,  356.  —  P.,  the 

▼«nt,  abouta      pauper,  settled  at  S,,  about  the  beginning  of  May  1795,  hired 

fortnight  before  himself  to  F.  of  P.  P.  by  the  month,  at  monthly  wages,  under 

Wnrta>  nUo'   ^*^*^^*  hiring  he  served  near  tliree  months,  when  his  master  saying 

work,  his  mas-    ^^  should  want  hiru.  for  a  continuance,  they  agreed  for  a  year  at 
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181. 12$.  wiges.'   The  pauper  said,  he  considered  the  first  contrdct*  ter  paid  him  his 

at  an  end,  though  he  never  actually  lef^  the  senrice.     He  lived  wkoU  year** 

with  jF.  under  the  yearly  hiring  till  about  the  middle  of  April  ^«g«^  ^he/»  1« 

1796»  when  being  too  ill  of  a  fever  to  do  his  work,  his  master  paid  '€^***  iema, 

him  his  whole  year's  wages,  when  he  le/i  his  master's  service^  and  h^pJJS"*,^* 

went  down  to  the  Lincoln  hospital,  and  never  returned  into  the  never  returned 

service  of  F.  —  Lord  Ellenborouoh  C.  J.    If  there  ever  were  into  his  mM- 

a  statute  which  required  a  strict  construction,  and  where  the  very  ^*^**  sendee : 

letter  of  it  should  have  been  abided  by,  it  was  this  of  the  8  &9  fV.S^  Held,  adwolu- 

cSO. :  for  the  poor  can  receive  no  greater  benefit  by  one  mode  of  JJ^  ,„j  ^"" 

construing  it  than  by  another ;  and  yet  it  is  a  supposed  interest  no  settlement 

of  the  poor  in  extending  the  facility  of  acquinng  settlements  wugunedby 

which  has  introduced  so  much  laxity  in  the  construction  of  this  •u<^h,  hiring  and 

and  other  statutes  of  the  same  sort ;  as  if  they  must  not  have  a  *^^1^* 

settlement  in  some  place  or  another.     And,   therefore,   these 

statutes  ought  to  have  been  construed  according  to  the  strict 

question  of  right  between  the  two  contending  parishes,  one  or 

other  of  which  is  to  bear  the  burthen  of  maintaining  the  pauper. 

That  mode  of  construction,  however,  has  not  been  adopted ;  and 

the  doctrine  of  a  dispensation  of  service  has  been  introduced :  but 

still  that  has  only  been  allowed  where  both  parties  contemplated 

the  continuance  of  the  relation  of  master  and  servant.     But  here 

the  servant  being  ill  and  unable  to  do  his  work,  voluntarily  le/i 

his  maste/s  seroice,  as  it  is  stated  in  the  case,  before  the  end  of 

the  year,  when  his  master  paid  him  his  whole  year's  wages :  we 

mufrt,  therefore,  take  it  to  be  not  only  a  ceasing  to  abidcy  in  the 

words  of  the  act,  but  a  relinquishment  of  the  service  altogether. 

AAer  that,  neither  party  could  maintain  any  action  against  the 

other  for  the  affirmance  of  the  contract,  or  continuance  of  the 

■enrice.     The  servant  who  had  \eft  his  master's  house  and  service 

c6uld  not  have  maintained  an  action  against  the  master  for  not 

taking  him  into  his  service  again :  nor  could  the  master,  who  had 

absented  to  the  other's  departure  and  paid  him  all  his  wages,  have 

compelled  him  to  return  again.     Then  if  neither  had  any  remedy 

Bgainat  the  other  upon  the  contract,  nor  any  compulsory  means  of 

enforcing  its  execution,  it  must  be  dissolved  in  point  of  law.    In 

the  case  ofRexy.  Christchurch  (a),  at  the  time  of  the  servant's  de-  {a)Ante,^\A9b, 

parture,  both  parties  contemplated  the  continuance  of  the  service 

if  the  servant  recovered ;  for  she  was  sent  to  X.'s  at  the  master's 

desire,  and  with  a  request  from  him  to  L.  to  take  her  in ;  and  if  he 

refused,  she  was  to  return  to  her  master's  house.     I  do  not  overlook 

the  circumstance  pressed  upon  us,  that  there  was  an  advance  of 

the  'whole  years  wages  before  the  end  of  the  year ;  but  the  same 

orcnmstance  occurred  in  Rex  v.  Godalmin  (6),  and  Rex  v.  Castle-  (6}^Mie,pl.487. 

ckurch  {c);  and  yet  no  settlements  were  there  holden  to  have  been   (cMn/e  pl.490. 

gained  by  the  servants  who  quitted  their  master's  service  before 

the  end  of  the  year  by  mutual  agreement.  —  Grose  J.    It  may 

Krhaps  be  difficult  to  reconcile  all  the  cases  upon  this  subject ; 
t  according  to  the  construction  of  Lord  Kenyon  on  the  act 
bf  Kinff  fVilliam,  the  relation  of  master  and  servant  must  con- 
tinue during  the  whole  year ;  or,  in  the  words  of  the  act  itself, 
ttere  must  be  a  continuing  and  abiding  in  the  same  service  during 
Cfte  space  of  one  tohole  year^  otherwise  no  settlement  can  be  gained. 
How  here  it  is  expressly  stated,  that  the  servant  left  his  master's 
service  and  went  oown  to  Lincoln  hospital^  having,  previous  to  his 
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going,  received  his  whole  year's  wages.    Then  how  canoreaajr 

that  the  contract  continued^  and  that  the  servant  abided  in  the 

service  during  the  whole  year  ?  — -  Lawrbkcb  J.    In  the  case  of 

{a)AnU^\A^2.  ^^^  ^'  ThistUion  (a),  it  was  holden  that  if  the«aaster  parted  with 

his  control  over  the  servant  before  the  end  of  the  year,  that  made 

an  end  of  the  contract  between  them  ;  and  in  that  case,  and  -Bmd 

(b)Jnu,pl.i90.  ▼•  CaMechurch  (h)t  the  payment  of  wages  for  the  whole  year -was 

holden  to  make  no  difference.  Here,  too,  the  Justices  have  stated 
that  the  servant  left  the  service;  by  which  we  are  not  merely  to 
understand  that  he  left  his  master's  house  ;  for  that  could  not  be 
considered  as  a  leaving  of  the  sendee^  unless  the  contract  were 
(<;]iffiir,pl.436.  meant  to  be  dissolved.    In  Rex  v.  Christchuroh  (c)  it  did  not  appear 

that  the  servant  lefl  the  service  when  she  quitted  her  master*! 
house :  she  was  sent  by  her  master  to  L.'s,  with  his  request  to  take 
her  in ;  and  if  Z.  could  not  take  her  in,  she  was  to  return  to  the 
master's  house;  and  Wilmot  J,  there  considered  that  ^*  the  ser- 
^  vant*s  being  at  L.s  or  in  the  hospital,  was  just  the  same  thing 
«  as  her  being  kept  in  the. master's  house  under  his  own  roof."—' 
Le  Blanc  J.  However  we  may  lament  that  the  words  of  the 
statute  have  been. departed  from,  yet  as  an  extended  constructioa 
of  it  has  been  made  m  some  of  the  cases,  if  this  came  within  the 
words  and  precise  determination  of  those  authorities,  we  most 
have  abided  by  them :  but  unless  it  be  shown  to  fall  within  some 
precise  determination,  the  Court  will  not  extend  the  departure 
still  further  from  the  words  of  the  statute.  I  do  not  found  my 
opinion  upon  the  mere  circumstance  of  the  servant's  leaving  his 
master's  house  to  go  to  the  hospital ;  but  I  think  that  the  partiei 
came  to  a  determination  to  put  an  end  to  the  contract.  The 
servant's  illness  cannot  enable  the  master  to  determine  the  con« 
tract ;  but  if  the  servant  choose  on  account  of  illness  to  go  awKff 
illness  cannot  prevent  him  from  coming  to  an  agreement  with  -lus 
master  to  put  an  end  to  the  contract ;  and  the  question  is,  whether 
they  did  not  so  agree  here.  It  is  stated  that  he  received  Im 
whole  year's  wages,  and  went  away  before  the  end  of  tlie  yeaTf 
and  went  to  Lincoln  hospital,  and  never  returned  to  his  mastef 
again.  Then  are  we  not  to  conclude  that  this  was  done  by  roatoal 
consent  ?  The  case  of  Rex  v.  Castlechurch  shows  that  the  payment 
of  the  lohole  year's  wages  makes  no  difference  if  the  parties  agrSQ 
to  put  an  end  to  the  contract  of  service  before  the  end  of  the 
year.  So  neither  can  it  make  any  difference  that  the  cause  of 
this  was  illness ;  for  though  illness  would  not  enable  one  of  the 
parties  alone  to  put  an  end  to  the  contract,  it  might  still  induce 
them  both  to  come  to  such  an  agreement:  and  here  they  did  so.-  - 

•Hie  pauper  de-       4.70.  Rex  v.  Rushall,  T.  T.  46  G.  3.  7  East,  47 1 Two  justiocsj 

ivndbermotber  by  an  order,  removed  S,  W.^  single  woman,  from  the  parish  ^iW^ 
to  look  out  for  a  in  the  county  of  <$.,  to  the  parish  of  jR.,  in  the  county  of  IF.     ~' 


pl^  f<^  ^'  Sessions  on  appeal  confirmed  the  order,  subject  to  the  opinion  of 

on  th^appli^  this  Court  upon  the  following  case :  The  pauper  being  30  yean 

tionoftomo-  of  age,  and  a  native  of  W.y  and  her  mother  and  other  rebtkns 

ther,  some  time  Hving  near  72.,  some  time  before  Old  Micha^knas-day  1802,  the 

before  Old  Mi-  time  at  which  the  service  in  which  she  was  then  living  at  TF.,  in 

oAof/mos,  said  s.y'was  to  end,  wrote  to  her  mother,  desiring  her  to  look  out  fo» 

riJe  the  pauper  *  P^c^  ^^r  her;  which  she  did,  and  in  consequence  treated .wHh 

Sesame  wages  ^^  wife  of  the  Rev.  K.  P.,  of  72.,  W;  upon  which  Mrs.  jP*4n- 

•s  her  other  ser-  formed  the  mother  that,  she  would  give  her  daughter -tbe-aatno 
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wagwiftthe  did  to  other  lenra^tt,  (being  10l.lOit.  a  yeary  md  fanii,  and  wdt 
"kL  1#.  lor  tea,)  and  wait  till  she  came  down,  and  desired  that  she  till  she  cnne; 
would  come  as  qoickly  as  she  could;  but  the  mother  made  no  but  the  mother 
absolmie  agreemeni  for  her  daughter,  but  afterwards  informed  her  {"^"liJ***" 
that  she  hidgot  a  place  for  her  if  she  liked  it.    The  pauper  left  forh^i^ 
her  service  in  W.  immediately  on  its  expiration,  and  went  into  ter,  though  abe 
IF.  without  delay,  and  arrived  on  Saturday  the  16th  of  October  infonnedber 
at  her  mother's  near  R,  ;  and  on  Monday  the   18th  Mr.P.  ap-  that  she  had  got 
plied  to  her  to  know  if  she  liked  to  come  into  his  service,  saying  ff ^{^j[^'i" 
that  he  wanted  her  to  come  immediately,  as  he  had  company  to  '^i^out  ^  ^^ 
dinner.     She  went  to  Mr.  P.'s  house,  and  then  it  was  for  the  after  out  Mi- 
first  time  agreed  between  Mrs.  P.  and  her,  and  that  the  wages  ckaeimat  the 
should  be  1(V.  lOf.  for  the  year  and   ll.U.  for  tea,  f  which  was  mistreM  applied 
the  same  as  she  had  given  to  her  other  servants)  witn  liberty  of  J"  *®  j^JJP®'^ 
parting  at  a  month's  wages  or  a  month's  warning.     She  then  u^^ to  come 
went  to  work,  and  continued  in   Mrs.  P.'s  service  until   Old  into  herterricc, 
Miekaelmas-day  following.    About  five  weeks  before  that  time  and  they  then 
she  gave  her  mistress  notice  that  she  should  quit  her  service  at  agreed  for  the 
the  next  Old  Michaelmas-day.    On  the  said  Old  Michaelmas-day  ^^"1^' 
1803,  the  pauper  came  to  her  mistress  to  receive  her  wages,  who  wages" tlwMune 
paid  her  the  whole  year's  wages  and  the  1^  l^.for  tea,  but  told  as  other  scr- 
ner  she  wanted  a  week  of  serving  out  her  year.     The  pauper  vants)  wUh  U- 
said  she  was  willing  to  stay  another  week  ;  but  the  mistress  re-  hertif  of  parting 
plied  that  it  did  not  signify,  as  she  had  got  another  servant  in  her  '^  °  nwruh*9 
place,  who  was  then  in  the  house  (which  she^^in  fact  was).     She  ^fHeld'"*' 
then  left  the  house,  and  never  returned  into  the  service  afterwards,  that  the  hiring 
Upon  which  fiu^ts  the  Court  of  Quarter  Sessions  were  of  opinion,  commenced 
that  the  pauper  was  settled  at  R.  —  Lord  Ellenborougu  C.  J.  only  fi-om  the 
Upon  the  first  point,  if  the  justices  had  found  as  a  fact  from  what  *^y  ^''*"  ?!• 
time  the  hiring  commenced,   the  case  would  have  been  clear ;  ^"S^^~2 
but  as  they  have  not  done  so,  we  must  draw  the  inference  from  o„  ^^  terms 
the  facts  stated.    The  mother,  being  desired  to  look  out  for  a  specified,  and 
pla<:e  for  her  daughter,  applied  to  Mrs.  P.  of  R.y  who  informed  not  from  out 
her.  that  she  woulil  give  her  daughter  the  same  wages  as  her  ^jf**'*'"'?^ 
oCher  servants,  and  would  wait  till  she  came ;  but  the  case  ex-  ^^^^^^^ 
preasly  states  that  the  mother  made  no  absolute  agreement  for  her  ^^^^  ^  ^ 
daughter.     And  indeed  there  was  nothing  at  that  time  said  mistress.    And 
«bout  Uie  quantum  of  the  wages,  or  the  time  of  service,  or  about  the  pauper  har- 
^le  -warning,  afterwards  introduced  into  the  contract,  on  which  ""ff  «jje"  • 
^ther  might  relinquish  the  contract.    The  daughter  arrived  at  ^^".  „15!r#^ 

««.      •  °  1      It        ^11  ■■*■•  »      f  »  \  »«•      Tki     vious  notice  to 

Jl»  wout  a  week  after  Old  Mtchaelmas-dayj  when  upon  Mr.  P.  s  q„j(  ^  q^^  jd^^ 
wtplication  to  her  to  know  if  she  liked  to  come  into  his  service,  chaelfmu-da^, 
«ne  went  there ;  and  then  it  was,  as  the  case  states,  for  the  Jirst  which  the  mis- 
time agreed  between  Mrs.  P.  and  her,  that  the  wages  should  be  *^  aecepi^ 
JIO/.  I0#.  for  the  year,  and  1/.  1*.  for  tea,  with  liberty,  which  was  J^J^^^^JJ^^ 
Mkot  before  mentioned,  of  parting  at  a  month's  wages  or  a  month's  ^  come  on  that 
^warning^     This  was  on  the  18th  of  October.    Then  about  five  day,  when  the 
^^reeka  before  Old  Micliaelmas-day  the  pauper  gave  her  mistress  pauper  raceived 
notice  to  quit  at  Old  Michaelmas-day.    The  mistress  could  not  the  whole  year's 
^>bject  to  receive  the  notice,  and  therefore  looked  out  for  another  T^^^i^- 

*  .  1  «  •       1.  au^  upontnemia- 

^enrant:  but  when  the  pauper  went  to  receive  her  wages,   toe  tress  telling  her 

cnistress-  paid  her  the  whole  year's  wages,  but  told  her  that  she  that  she  wanted 

'^ranted  a  week  of  serving  out  the  year.    The  pauper  then  said  aweekofsenr- 

indeed  that  she  was  wilhng  to  stay  another  week;  but  as  the  '"^^Jj^^,^ 

tnistress,  in  consequence  of  the  wanuog  which  the  pauper  bad  J|^  uotber 
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week;  to  which  given  her,  and  which  she  had  ^iccepted,  had  provided  henelf 
the  mistrcM  with  another  servanty  and  did  not  want  two  of  thenift  she  Cold  the 
said  that  it  did  pauper  that  it  did  not  signify*  as  she  had  got  another  servant  in 
JJ^fJg**^y»**  her  place:  on  which  the  pauper  left  the  house.  There  can  be 
another  ^vant  "^  ^uht  upon  this  statement  that  both  parties  agreed  to  put  an 
in  her  phux :  6°^  to  the  contract  before  the  end  of  the  year.  The  servant 
Held,  that  this  gave  above  a  month's  warning  to  quit  at  Old  Michaelmoiy  which 
wasadissolu-  she  had  a  right  to  do,  and  the  mistress  accepted. the  warnings 
**®°  *^^  ^*  and  both  parties  acted  upon  it.  And  this  it  appears  waa,  in  fact^ 
eadof  tJw  year  ^^^^^^  ^^^  CD^  of  ^e  year,  whatever  the  servant  might  have  sup- 
by  the  notice  to  posed  when  she  gave  the  warning.  Now  the  rule  which  the 
quit  given  and  Court  has  laid  down  as  the  test  whether  the  circumstance  at« 
accepted*  and  tending  the  departure  of  a  servant  before  the  end  of  the  year 
notameredis-  amount  to  a  dissolution  of  the  contract,  or  only  to  a  dispensation 
simi^^d  ®^  ^^®  service,  is  whether  the  master  has  the  power  afterwards  of 
conieqiicntly  compelling  the  continuance  of  the  service :  if  he  have  not,  there 
no  lettlement  is  an  end  of  the  contract ;  if  he  have,  but  choose  to  dispense 
wasgunedby  with  it,  it  is  a  dispensation.  If,  after  this,  any  person  had  bar* 
such  hiring  and  |>oured  the  servant  when  the  mistress  desired  her  services,  could 
^^'^^*  she  have  maintained  an  action  for  it  ?     Certainly  not :  and.  that 

is  a  fair  test  that  the  relation  of  master  and  servant  had  ceased  to 
exist.  —  Grose  J.  The  hiring  in  this  case  did  not  commence 
till  the  18th  of  October j  and,  consequently  the  year  would  not  ex* 
pire  till  the  IStli  of  October  following.  But  there  was  a  liberty 
of  parting  at  a  month's  wages  or  a  month's  warning ;  of  whidi 
the  servant  availed  herself,  and  gave  due  notice  to  quit  at  OU 
MichaclmaS'dav*  The  reason  of  that  is  obvious;  for  that  is. the 
usual  time  for  hiring  of  servants  in  that  part  of  the  country,  jbimI 
she  meant  to  look  out  for  another  place.  The  mistress  ooa« 
sidered  it  as  good  notice,  and  procured  another  servant  to  coiae 
to  her  on  that  day.  Here  then  was  a  notice  by  the  servant  to 
quit  a  week  before  the  end  of  the  year,  which  was  accepted  by 
the  mistress,  and  the  servant  quitted  accordingly.  It  is  clear 
then  that  there  was  not  a  year's  service,  and,  consequently,  no 
settlement  gained  by  the  pauper  in  R,  —  Lawrence  J.  On  .the 
first  ground,  there  is  no  pretence  for  saying  this  was  a  hiring 
from  Old  Michaelmas^day.  The  daughter  desired  her  mother  to 
look  out  for  a  place  for  her,  and  she  before  Old  Michaebua 
treated  with  Mrs.  P.  of  R.  on  behalf  of  her  daughter ;  but  no 
absolute  agreement  was  made  at  that  time ;  nor  was  there  any 
till  the  18th  of  Oc/o^er,  y^hen,  Jbr  the  Jlrst  iime^  it  was  agreed 
between  Mrs.  P.  and  the  pauper  that  the  latter  should .  have 
10/.  1  Of.  a  year  wages  and  1/.  If.  for  tea,  with  a  liberty  of  part- 
ing at  a  month's  wages  or  a  month's  warning.  That .  must  bt 
taxen  to  be  a  contract  to  commence yrom  that  time^  there. being 
no  reference  to  any  antecedent  time.  And  in  truth  both  parties 
so  considered  it  at  the  time  of  parting ;  for  when  the  nuBtresB» 
on  paying  her  whole  year's  wages,  told  the  pauper  that  she 
wanted  a  week  of  serving  out  her  year,  the  latter  did  not  dispute 
that,  but,  in  effect,  admitted  it,  and  said  that  she  was  willing  to 
stay  a  week  longer.  The  mistress,  however,  stood,  as  sbo  bad  a 
right  to  do,  upon,  the  warning  which  had  been  given,  and  said 
that  it  did  not  signify,  as  she  had  provided  herseSf  with  another 
servant  in  her  place,  who  was  then  in  the  house .;  on  wjiich  the 
pauper  accepted  her  wages,  and  went  away  before  the  end  <rf 
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the  year.  There  is  clearly  therefore  no  tettlement.  —  La  Blanc 
J;  If  tke  Sessions  upon  this  statement  of  facts  had  found  this 
to  be  a  hiring  from  Old  Mkhadnuu-doff^  it  would  have  been 
bad.'  Bat  it  is  now  contended,  that  the  hiring  commenced,  not 
from  Oid  Mkhadmas-day^  but  from  the  day  that  the  mother 
spoke  to  Mrs.  P.  but  no  agreement  was  then  made ;  the  mistress 
ooly  told  the  mother  what  wages  she  gave,  and  that  she  would 
net  fill  the  place  which  was  vacant  in  her  family  till  her  daughter 
came,  only  desiring  that  she  would  come  quickly.  Then  when 
the  daughter  did  come  the  terms  were  settled,  which  had  not 
been  mentioned  before.  In  the  absence,  then,  of  an}'  reference 
for  the  commencement  of  the  hiring  to  the  prior  time  when  the 
fliother  spoke  to  Mrs.  P.,  we  can  only  say  that  it  was  a  hiring 
from  the  time  when  the  agreement  was  actually  made,  and  the 
temiB  settled  between  the  mistress  and  servant.  Then,  on  tlie 
second  point ;  there  was  a  liberty  to  part  on  a  month's  wages 
or  a  month's  warning ;  which  distinguishes  this  from  all  the 
other  cases  of  dispensation  of  service,  where  the  only  duration 
mentioned  was  for  the  year.  But  here  the  servant  had  an  option 
of  determining  the  authority  of  the  mistress  upon  a  month's 
notice  which  she  availed  herself  of;  and  gave  a  month's  notice  to 
quit  at  Old  MichaelmtU'day :  the  mistress  accepted  the  notice, 
not  as  being  to  quit  at  the  end  of  the  year,  but  as  a  month's 
warning.  And  though  she  gave  the  pauper  the  whole  year's 
wages,  yet  she  pointed  out  to  her  that  she  was  not  entitled  to  so 
iMich,  because  she  wanted  a  week  of  serving  out  her  year.    The 

Etuper  did  Dot  deny  that,  but  offered  to  stay  out  the  week, 
oweverthe  mistress  did  not  consent  to  that,  as  she  had  got 
another  servant,  in  consequence  of  the  other's  notice  to  quit. 
The  pauper,  therefore,  took  her  wages  and  departed  before  the 
end  of  the  year. — Both  orders  quashed. 

471.  Rex  V.  Leigh,  T.  T.  46  G.  3.  7  East,  539.  — Two  justices,  FiTcdayibe. 
by  an  order,  removed  «/.  B.y  //.  his  wife,  and  their  four  children,  fore  the  end 
by  name,  from  the  parish  of  Leigh  to  the  parish  of  C,  both  in  the  of  the  jeer 
Goonty  of   iV.    The   Sessions,  on  appeal,  quashed  the   order,  *'*J[]??|^ 
subject,  &c.  —  The  pauper,  J.  J5.,  being  legally  settled  in  C,  on  ^"^  ,j  ,J^^g 
the  Sist  tA  March  1795,  hired  himself  as  a  servant  in  husbandry  one  dey  from 
for  a  year  to  S. «/.,  of  the  parish  of  Lulsley,  and  agreed  for  6/.  lOf .  his  oMster's 
fcr  the  year's  service.     The  pauper  resided  at  Lulsley  in  y.'s  wnrice  to  look 
senrice  irom  thence  until  the  25th  of  March  1796;  unon  which  **JJ^^JS^ 
day,  by  permission  of  his  master,  and  for  the  purpose  of  seeking  a  )|i,r^riitbe 
new  service  for  the  ensuing  year,  he  went  to  the  mop  (a  meeting  matter  on  loine 
for  the  purpose  of  hiring  servants)  at  B-,  six  miles  from  LtUsley*  tnvial  pmence 
The  pauper  did  not  return  to  his  roaster's  house  till  three  o'clock  Mid  he  abould 
in  the  rooming  of  the  26th  of  March,  when  he  came  home  with  some  V^  ***i„^ 
ribbons  in  his  hat,  which  he  had  purchased.     In  the  course  of  the  ^^J^^^^na  of- 
i«omtng  of  the  26th  his  master  came  to  him,  and  observed,  **  he  feredUma 
^aupposed  masters  were  scarce  at  the  mop,  and  that  he  had  trifle  lesthsn 
^^eiuisted  for  a  soldier,  and  told  the  pauper  he  should  stop  no  *"•  ^"^*'°*". ;. 
•^  looger  tn  his  service."     The  pauper  told  his  master  he  had  not  V^  *  ™° 
filiated  (which  was  the  fact,)  and  that  he  wished  to  stop  his  year  f„^J^7^|  ^m 
%Eit.     But  the  master  said  he  would  not  keep  the  pauper  any  then  reedy  to 
ttnalsr  in  his  service,  and  the  pauper  should  stop  no  longer ;  and  here  Mxcpted 
•%^tfie  same  time  offered  the  pauper  as  wages  for  the  time  he  had  hie  ^*'**V 
erved  something  less  than  61.  1 0*.  which  the  pauper  refused  to  ^•e^  thougfc^ 
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he  would  rather  sccept.    The  pauper  said  he  would  have  accepted  Uie  fall  jear*8 

have  ttaid  out  wages,  if  then  tendered  to  him  by  his  master ;  but  that  he  had 

his  jear ;  fcnd  rather  have  staid  out  his  year.     The  pauper  left  his  master's  house 

'™"^*^^3r  immediately  in  consequence  of  what  had  passed,  and  never  re- 

Jl^^jJ^^  turned  to  it.     On  the  next  day,  the  27th  of  March^  a  summons 

ob^fajsmai-  having  been  taken  out  by  the  pauper  against  his  master,  they  both 

ter  ttdier  to  pay  appeared  before  a  justice  of  the  peace  for  the  said  county ;  upon 

him  die  whole  which  occasion  the  pauper  applied  to  the  magistrate  to  direct  his 

or  to  recore  master  either  to  receive  him  into  his  service  for  the  remainder  of 

^i!!^1b^  the  year,  or  to  pay  him  his  whole  year's  wages :  and  the  magis- 

ramaindcrof  tCBte  verbally  directed  half-a-crown  to  be  deducted  from  the 

thejear:  when  year's  wages  and  retained  by  the  master.    The  pauper  on  the 

^^m^;»t»t«  same  27th  of  March  hired  himself  as  a  servant  to  Mr.  S.  of  B^ 

^I!ir^*^lL  ^^^  ^^  ^^^  ^^^  entered  upon  such  service.     About  a  week  after 

diSirf^jmd  ^®  pauper  went  to  his  former  master,  Mr.  J.,  for  his  wages,  who 

the  aer^nt  P^id  the  full  sum  of  6/.  lOf.    Mr.  J.  some  days  afterwards  implied 

'tbaraupon  Atred  for  a  return  of  the  half-crown  directed  by  the  magistrate  to  be 

kimaefto  an-  deducted,  but  the  same  was  never  returned  to  Mr.  J.    The  Ses- 

^^^^*  ^  sions,  being  of  opinion  that  the  pauper  under  the  circumstaocet 

wMnulnd^  above  stated  had  gained  a  settlement  in  Ltddey  by  hiring  and 

after  the  year  tervice  for  a  year  with  S. «/.»  quashed  the  order.    The  question 

leoeiTed  from  for  the  opinion  of  the  Court  was^  Whether,  under  the  circum- 

hb  first  master  stances  above  stated,  the  pauper  served  a  year  with  S. «/.,  so  as  to 

*""''*^^®    c  eain  a  settlement  in  Xitt^%?— Lord  Ellbnborouoh  C.J. 

tfiifuiis WM a  '^^^  c^"  there  be  said  to  have  been  a  constant  refusal  (»f  the 

dissolution  of  servant  to  put  an  end  to  the  contract  when  he  actually  entered 

the  contract  be-  into  another  service  before  the  time  when  his  first  contract  woukl 

fore  the  end  of  have  expired  ?    That  is  an  insuperable  difficulty.    That  he  did  not 

the  year  by  receive  his  wages  before  the  year  was  out  cannot  vary  the  case ; 

siffi^fied"^  ^'^^  ^^  woyld  mive  received  them  at  the  time,  if  offered.     The  case 

part  of  the  ser-  ^^  King's  Pf/on(a)  is  almost  in  terms  the  same  as  the  present, 

vaot  1^  his  en-  The  magistrate  in  both  cases  was  made  a  sort  of  arbitrator  between 

teringinioan.  the  parties,  and  both  parties  acquiesced  in  putting  an  end  to  the 

other  senrke.  contract  of  master  and  servant.  —  The  other  judges  conciured.  — * 

(a)Jnie,ph  And  Lb  Blanc  J.  added,  that  if  there  were  any  fraud  in  this 

^^^*  case  the  magistrates  must  have  been  a  party  to  it.  —  Order  of  Ses* 

sions  quashed. 

Where  the  472.  Rex  v.  Hardhorn  toUh  Newton,  H.  T.  50  G.  3.  12  East^Sl. 

^^  —  Removal  from  N.  to  £!•    Order  confirmed,  subject,  Ac    The 

Urinff  the  P*"P®'  ,^*f  ^^""^^  ^Y  ^'  ^'  *"  ^'  ^^^  *  7^^  •  ^^^^^  weeks  after 

pgggp^fy^^  tlie  beginning  of  the  year  the  pauper's  master  died,  and  the  farm 

year,  the  hitter,  ^^  continued  on  by  his  widow  and  two  sons,  G.  and  fV,     About 

abiding  in  tiie  three  weeks  before  the  end  of  the  year  the  pauper  fell  out  with 

■•rrice  with  the  G.,  one  of  the  sons,  about  her  work,  because  she  threw  more 

tothTi^rf"*  **"^  "P^'^  ^®  ^^^^  ^^^^  ^®  deemed  necessary,  and  was  by  him 

(be  year,  gains  ^""^^d  out  of  doors,  though  she  was  willing  to  stay.     The  next 

a  settlement  hi  ^y  she  came  again  for  her  clothes,  when  G.  paid  her  4/.  lOt.  as 

the  parish     .  for  her  full  wages.     There  was  a  dispute  about  the  amount  of  her 

^•^■"^     .  wages ;  G.  insisting  that  the  pauper  was  hired  for  4/.  10».  and  she 

iTnolas*an  ^  demanding  5l.  1 5s.    The  pauper,  however,  accepted  4/.  lOi.,  and 

abiding  in  the  ^^^^^  got  any  thing  more,  though  she  employed  an  attorney  for 

serrioe  for  a  ^^at  purpose.    The  pauper,  when  she  came  the  next  day  £ar  her 

year  because  clothes,  offered  to  stay  to  the  end  of  the  year,  but  G.  would  n< 

^*^^2*  ^*  *®^  ^^^'  —  ^^^^  Ellenborough  C.  J.    If,  indeed,  there  were 

(ft  thefhvolous  conflict  of  cases  upon  this  point,  that  would  bring  us  back  to 
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words  of  the  acty  the  true  import  of  which  we  should  have  to  con-  pretence  that 
aider :  bat  there  is  no  material  conflict  of  the  cases,  nor  any  thing  ^«  ■errant 
in  the  construction  contended  for  by  the  respondent's  counsel  ^^^7"^ 
which  will  clash  witli  the  words  of  the  act.    There  must  be  an  ^^  ^^  ^ 
abiding  in  the  service  for  a  whole  year  in  order  to  confer  a  set-  deemed  neces- 
dement :  and  as  far  as  lay  in  the  power  of  the  pauper,  there  was  aary,  turned  her 
on  abiding  in  it  for  a  year ;  but  she  was  wrongfully  and  forcibly  out  ^  <l<K>n 
turned  out  of  door  by  her  master  against  her  will :  and  when  she  ^^  ^a^*nA 
returned  the  next  day  for  her  clothes,  he  gave  her  4/.  10*.  which  of  Seywu-trfle 
he  said  was  the  whole  of  her  wages ;  but  she  did  not  assent  to  being  wiUing 
that,  and  demanded  more,  though  she  took  what  he  was  willing  and  offering  to 
to^ive  her  in  part,  and  offered  to  stay  to  the  end  of  the  year,  stay  to  the  end 
maintaining  her  right  to  her  full  wages.     She  therefore  did  all  she  **^^  y**'»  *~* 
could  to  abide  in  the  service  according  to  her  contract,  and  did  herTloIlhwiA^ 
so,  except  so  far  as  she  was  prevented  by  an  act  of  force.     The  next  day  and 
case   of  Rex  v.  Grantham   (a),   which  is   principally  relied  on  taking  what  the 
to  siiow  the  dissolution  of  the  contract,  is  very  distinc^ishable.  "on  intiated  was 
The  servant  there  having  been  improperly  turned  out  of  doors  by  ^^  '^'**" 
his  master  in  the  first  instance,  took  him  at  his  word,  and  refused  ^i^cordingtotlie 
to  return  to  the  service,  though  invited  by  his  master  so  to  do,  agreement, 
and  when  the  master  at  last  agreed  to  pay  him  his  full  wages,  he  though  the  de- 
left the  service  contrary  to  the  express  request  of  the  master  to  manded  a  larger 

stay Grose  J.      In   the   case   of  Rex  v.    Grantham^    there  »J»nn  as  her  full 

was  an  agreement  by  both  parties  to  dissolve  the  contract  before  ^'^^' 
the  end  of  the  ^ear ;  and  the  same  answer  may  be  given  to  all  the  («)'^'»'*»P*«^^®« 
other  cases  which  have  been  held  to  be  dissolutions  of  the  con- 
tract* But  here  there  is  nothing  like  consent  on  the  part  of  the 
servant.  The  master  turned  her  out  of  doors  against  her  consent, 
and  she  wished  to  come  back  and  perform  her  service  to  the  end 
of  the  year,  but  he  would  not  permit  her.  Therefore,  though  the 
service  was  not  performed,  yet  she  tendered  herself  to  perform  it, 
which  is  equivalent  to  the  performance  of  it  in  law ;  and  the  con- 
tract could  not  be  dissolved  by  the  wrongful  act  of  the  master  in 
turning  her  away.  —  Le  Blanc  J.  The  first  point  which  was 
suggested  has  been  very  properly  abandoned  now ;  for  there  is  no 
doubt  that  tlie  death  of  the  master  afler  the  pauper  was  hired  for 
a  year^  slie  continuing  to  serve  the  widow  and  son  on  the  farm, 
was  a  continuation  of  the  same  service.  Then  with  respect  to  the 
other  point,  it  is  now  too  late  to  recur  back  to  the  strict  words  of 
the  act  of  parliament,  upon  questions  of  dispensation  or  dissolution 
of  the  contract :  a  long  current  of  cases  has  established  tlie  dis- 
tinction :  and  where  the  dissolution  of  the  contract  has  not  been 
assented  to  by  both  parties,  the  Court  has  enquired  into  the  cause 
of  the  master  s  dismissal  of  his  servant.  Now  here  was  a  frivolous 
cause  assigned  by  the  master,  which  would  not  warrant  him  in 
turning  the  servant  out  of  doors  against  her  consent ;  and  she 
offered  to  stay,  but  he  refused  to  permit  her.  It  was  necessary, 
however,  that  she  should  have  her  clothes  and  something  to  main- 
tain her ;  therefore  her  taking  her  clothes  and  what  money  he  was 
wiUing  to  pay  her,  does  not  show  her  consent  to  abandon  the  con- 
tract, which  she  expressly  offered  to  fulfil  to  the  end  of  the  year. 
Then  after  her  departure  she  did  not  hire  herself  into  another 
service  before  the  end  of  the  year,  as  occurred  in  one  of  the  cases 
which  was  held  to  be  a  dissolution  of  the  contract.  Here,  then, 
the  pauper  did  every  thing  she  could  to  continue  in  the  S€rr\c?^r 
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from  which  she  was  wrongfully  discharged:  the  Sessions  have- 
decided  that  it  was  not  a  dissolution  of  the  contract ;  and  I  cannot 
say  that  they  have  decided  wrongly.  —  Baylbt  J.  It  would  be 
much  better  if  the  Sessions  would  decide  the  fact,  whether  of  tfaie 
dissolution  of  the  contract,  or  of  the  dispensation  of  the  service, 
and  abide  by  their  decision,  without  sending  up  a  case  with  the 
evidence  on  which  they  formed  their  conclusion.  In  The  Kingv, 
Grantham  there  was  the  consent  of  botii  parties  at  one  time  to 
put  an  end  to  the  contract,  and  the  master  wishing  the  next  day 
to  retract  his  consent  could  not  alter  the  case.  But  the  question 
here  is,  whether  a  wrongful  act  of  the  master  can  dissolve  the 
contract  without  the  consent  of  the  servant.  It  would  operate 
very  «njustly  if  it  could,  for  then  masters  would  often  be  induced 
to  discharge  their  servants  on  frivolous  pretexts  towards  the  end 
of  the  year,  to  prevent  them  from  acquiring  settlements.  — -  Order 
of  Sessions  confirmed. 

^  "SlTiL'^  ^'^^'  ^^'  ^-  ^'^«'^«^»  ^-  ^-  50  G.  8.  12  East,  482.  —  Re- 
wTySir^  moval  from  W.  to  Af.  Order  confirmed,  subject,  &c.  — The 
plM  for  Us  pauper,  being  settled  at  Af.,  agreed  with  J.  S.  of  ^.,  to  serve  him 
ducharge,^lddi  for  12  months  at  certain  wages,  and  served  his  master  under  the 
tbe  niMCer  re-  agreement  till  within  1 1  weeks  of  the  expiration  of  the  year*  The 
^'^^^"11^^'*  pauper,  not  behaving  as  he  ought,  and  neglecting  his  business,  his 
couid«eran-  ^^^^^  ^^^  ^^  ^^^  ^  dispute,  in  consequence  of  which  the  pauper 
other  mim  in  hif  asked  his  master  to  discharge  him;  but  he  answered  he  would 
irface ;  the  ler-  not,  unless  the  pauper  would  get  another  man  to  stand  in  his  stead, 
vaot  accord-  The  pauper  accordingly  got  fV.  jR.,  to  whom  he  agreed  to  give 
^|yP"*»*'^  U.  11*. 6d.  out  of  his  own  pocket  to  teke  his  place,  besides  his 
onrtain  wi^t  ^*ff®*»  which  were  to  be  paid  to  him  by  the  master.  The  pauper 
agreed  upon  '  stated,  that  when  he  brought  IL  to  his  master,  he  said,  **  If  this  man 
between  them ;  **  does  any  Otherwise  than  well,  I  can  send  for  you  and  make  yoa 
and  then  left  «  serve  your  time  out ;"  to  which  the  pauper  replied,  "  Very  well. 
dMienrice, lyid  Qn  the  contrary,  the  master  stated,  that,  "  he  did  not  recollect 
as  A  daJ^  "  having  said  to  the  pauper  that  he  should  expect  him  to  return ; 
bottierfar the  ''  ^^^  ^^  ^^  '^^^  ^'^  mtention  to  have  him  back ;  and  that  they 
remainder  of  **  parted  on  bad  terms.'*  The  1/.  lis.  6d.  was  paid  by  the  pauper 
the  year.  Theie  to  R.  at  the  time  he  entered  the  service,  and  R.  served  out  the 
ftcti  are  suffi.  remainder  of  the  year  with  S,  at  fV.f  and  received  the  wases  from 
SradiMolutiMi  ^!"*  ^®'*  '^^^  time.  The  pauper,  during  the  remainder  of  the  year, 
of  the  contiact.  ^'^^^  himself  as  a  day-labourer  in  the  adjoining  parish,  and  occa- 
Where  then  SJonally  slept  at  fF.  R,  continued-to  serve  S.  under  a  new  agree- 
if  conllicting  ment  till  the  end  of  the  year —  It  was  contended  against  die 
evidence  for  the  orders  that  the  Sessions  had  received  evidence  of  the  master^s 
ddTuMn^i^  t«/tf»/ioii,  which  was  illegal :  and  they  cited  R,  v.  Goodnestone.  {a) 
tiieydrmwacon-  —  LoRD  Ellenborough  C  J.  The  case  of  R,  V.  Goodnestone 
cludon  one  was  an  express  case  of  dispensation  of  service,  and  the  servant 
way,  the  Court  might  have  returned  within  the  year.  But  let  us  see  whether,  in  this 
j^  not  disturb  cBae^  the  justices  might  not  reasonably  draw  the  conclusion  which 

they  have  done,  that  what  passed  between  the  master  and  servant 
(•)^iiir,pl.4si.  ^3g  a  discharge  of  the  latter.  The  pauper,  in  consequence  of  his  • 
ill  behaviour,' had  a  dispute  with  his  master,  and  desired  to  be 
discharged;  the  master  refused,  unless  the  pauper  would, get 
another  man  to  stand  in  his  stead :  another  man  was  accordingly 
procured,  and  brought  to  the  master.  And  then,  according  to 
the  pauper's  evidence,  the  conversation  between  them  is  this ;  the 
master  said,  "  If  this  man  does  otherwise  than  well,  I  can  send  for 
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*'  you,  and  make  you  serve  your  time  out.*'  The  pauper  an- 
swered, **  Very  well."  In  contradiction  to  this  evidence,  (for  so 
the  Sessions  must  be  taken  to  have  understood  it  by  the  manner 
of  their  stating  the  case;  for  they  say,  on  the  contrary,)  the 
master  swore  that  he  had  no  recollection  of  having  said  to  the 
pauper  that  he  should  expect  him  to  return.  This  was  evidence 
to  impeach  what  the  pauper  had  sworn,  of  which  the  Sessions 
were  to  judge ;  and  then  wnat  follows  is  not  giving  evidence  of  the 
master's  intentions,  but  is  merely  stated  by  the  master,  in  confirm- 
ation of  his  accuracy  in  not  recollecting  what  the  pauper  had 
stated  him  to  have  said ;  as  if  the  master  had  said  that  what  con- 
firmed him  in  supposing  that  no  such  conversation  passed,  was. 
that  he  had  no  intention  to  take  the  pauper  back.  The  Sessions 
evidently  understood  what  the  master  said,  as  importing  a  con- 
tradiction to  the  evidence  of  the  pauper :  and  can  we  say  that 
they  did  wrong  in  drawing  that  conclusion  ?  The  pauper  then 
left  the  service  1 1  weeks  before  the  expiration  of  the  year ;  the 
master  agreeing  to  his  discharge,  upon  his  getting  another  man  to 
serve  in  his  stead,  whom  he  did  procure,  and  who  did  accordingly 
serve :  and  the  pauper  himself  entered  into  another  service.  And 
though  it  is  said  that  the  pauper  might  have  returned  at  a  day's 
notice  if  recalled,  I  do  not  think  that  varies  die  case.  Accord- 
ing to  the  master's  account,  it  was  a  case  of  dissolution  of  the  con- 
tract,  and  the  Sessions  have  drawn  that  conclusion,  and  we  cannot 
sty  that  it  is  wrong.  —  Grose  J.  The  pauper,  upon  the  quarrel 
with  his  master,  applied  for  his  discharge;  the  master  refused, 
unless  upon  condition  that  the  pauper  procured  another  person  to 
serve  in  his  stead,  and  the  pauper  complied  with  the  condition. 
And  then  the  Sessions,  contrasting  the  master's  evidence  with  the 
pauperis,  have  drawn  the  conclusion  that  he  was  discharged,  and 
that  the  contract  was  dissolved ;  and  we  cannot  quarrel  with  that 
conclusion  which  it  was  competent  for  them  to  draw.  —  Le  Blanc 
J.  Though  the  statute  has  said  that  no  settlement  shall  be  gained 
by  a  servant,  unless  there  be  a  contract  of  hiring  for  a  year,  and  a 
lervice  for  a  year  ;  yet  the  cases  have  decided,  that  if  the  servant 
>e  absent  from  the  service  any  part  of  the  year,  with  the  leave  of 
lis  master,  he  shall  still  gain  a  settlement.  Ttiereforc,  it  always 
becomes  a  question  of  fact  in  these  cases.  Whether  the  absence  be 
ccotmted  for  by  a  dispensation  of  the  service,  or  by  a  dissolution 
fthe  contract  of  hiring?  Here  the  Sessions  have  concluded  that 
he  contract  was  dissolved  ;  but  they  have  also  stated  the  evidence 
•n  which  they  drew  their  dSnclusion  ;  and  we  are  now  called  upon 
o  say  whether  that  conclffion  were  wrong.  The  pauper  and  his 
laster  Quarrelled  :  the  pa%er  applied  to  be  discharged,  the  master 
bjecteo,  unless  the  paupfr  got  another  man  to  stand  in  his  stead ; 
c  therefore  consented,  if  the  pauper  did  get  another  man :  the 
miiper  got  another  man  who  served  out  the  time.  Was  it  no,t 
ompetcnt  for  the  Sessions,  on  these  facts,  to  conclude  that  he  wa3 
isfmarged  ?  But  the  pauper  was  asked  what  passed  at  the  time ; 
nd  he  said  that  his  master  said,  that  if  the  man  did  otherwise  than 
''^1,  he  (the  master)  could  send  for  the  pauper,  and  make  him 
erve  out  his  time ;  to  which  the  pauper  assented.  The  master, 
lowever,  when  questioned,  did  not  recollect  any  such  thing  tg 
mie  passed,  and  he  assigned  a  reason  why  it  could  not  probably 
Uive  passed:  and  the  bessions,  taking  the  whole  together,  con* 
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sidered  his  evidence  as  a  contradictioh  of  what  the  pauper  had 
'  sworn  to  have  passed,  and  drew  their  conclusion  accordingly ;  by 

which  it  appears  that  they  did  not  give  credit  to  the  paupers 
account.  Then  it  is  said  tnat  the  pauper  only  engaged  as  a  day- 
labourer,  and  could  have  returned  again  into  the  service  if  recalled, 
but  that  is  no  confirmation  of  his  account,  for  the  time  of  year  did 
not  render  it  likely  for  him  to  engage  in  any  other  kind  of  service. 
There  is  nothing,  therefore,  to  show  that  tne  conclusion  drawn  by 
the  Sessions  was  wrong,  and  unless  we  could  see  clearly  that  it 
was  so»  we  should  not  reverse  it.  —  Bayley  J.  There  was  con- 
flicting evidence  for  the  Sessions  to  decide  upon ;  and  this  beings 
matter  of  fact  rather  than  of  law,  and  they  having  dravirn  their 
conclusion  from  the  evidence,  we  cannot  say  it  is  wrong.  —  Orders 
confirmed. 
A  marteip  con.        474,.  /^j.  y,  Maidstone,  T.  T.    50  G.  3.     12  East,  550.— Re- 

Witowt* "«'  ™®^*^  ^^^^  ^'  '°  ^'  ^^^^^  quashed,  subject,  &c.  The  pauoer 
MTvice  two^ys  ^^^^^  himself  for  a  year  to  S.  T.  of  T- ;  and  entered  upon  W 
belbra  the  ex*  said  service,  and  continued  in  it  till  two  days  before  the  expiration 
piratton  of  his  of  the  year,  when  (he  beins  married  on  that  day)  hU  master  con- 
!••'»  ^  W»  sented  to  his  leaving  his  service,  and  paid  him  his  wages ;  subtract- 
him  his  full  ii^^  nothing  therefrom  on  account  of  his  leaving  his  service,  and 
'  ^^^eo  '  ^^^  pauper  the  next  day  hired  himself  to  another  master.  —  Lord 
Judges,  clearly  Ellenborough  C.  J.  This  was  clearly  a  case  of  dissolution  of 
a  difltolutioD  of  the  contract  of  hiring  ;  and  when  the  legislature  has  ffiven  us  a 
the  contract,  by  ^ule  to  go  by,  it  is  better  to  abide  by  that.  I  should  nave  been 
^iamM^^  sorry  in  any  case  to  have  originated  the  question  of  dispensation 
mifffathave  of  service  ;  but  it  has  been  established  to  a  certain  extent  by  the 
drawn  from  decisions,  and  so  far  let  it  stand  ;  but  I  will  not  extend  it  further, 
these  facts  «  '  Here,  however,  there  is  no  authority  right  or  wrong,  for  extending 
conclusion  that  it ;  for  it  is  stated  that  the  master  consented  to  his  servant's  &ovtiig  ku 
?*  ''nseTwith  *^^*^^ »  *"^  *^  know  not  in  what  stronger  terms  a  servant  couW 
tbeMTviee^f  answer  in  a  plea  to  an  action  by  the  master  against  him  for  desert- 
tbo  serrant  for  ing  his  service ;  the  master  would  undoubtedly  be  bound  by  such 
the  remaining  a  plea,  and  would  not  venture  to  demur  to  it.  Then,  though  the 
day  of  the  year,  opmion  of  the  parties  is  not  to  be  pressed,  yet  their  acts  sre 

material  upon  the  question  of  dispensation  oV  dissolution ;  and 
here  it  is  stated,  that  after  the  pauper  had  left  his  first  masters 
service  he  went  on  the  following  day,  which  was  the  day  before 
the  year  expired,  and  hired  himself  into  the  service  of  a  new 
master.  Here,  then,  we  have  an  express  renunciation  on  the 
part  of  the  master  of  his  rights  over  the  servant  two  days  before 
the  end  of  the  year;  and  the  servanlb  assent  to  this,  signified  by 
bis  departure  from  the  ser^'ice,  and  ^ntracting  the  next  day  a" 
obligation  to  another  master,  in  who4l  service  he  entered  inune- 
diately,  subject  to  all  the  rights  of  tlM  new  master  over  his  ser* 
vants.  How,  then,  can  I  say  in  the  words  of  the  statute  of  WiOittiai 
S  &  9  JfV.S.  c.  30.  that  there  was  a  continuing  and  abiding  by  tiie 
servant  in  the  same  service  during  the  space  of  one  tohok  year,  when 
it  appears  that  that  period  of  service  was  abridged  by  the  two  Isst 
days  of  the  year  ?  It  would,  I  think,  be  contravening  the  dear 
commands  of  the  legislature,  if  we  did  not  hold  this  to  be  a  dis- 
solution of  the  contract.  —  Grose  J  assented.  —  Le  Blanc  J* 
Upon  the  facts  of  the  case,  as  it  appeared  at  the  Sessions,  1  think 
they  would  have  been  well  founded  in  finding,  as  a  fact,  that  this 
was  a  dispensation  of  the  service  on  the  part  of  the  master,  an^ 
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iBot  a  dinalution  of  the  contract;  for,  according  to  tlie  cases, 
it  Is  always  a  question  for  the  Sessions  to  decide,  Whether  the 
consent  of  the  master  to  the  servant's  leaving  his  service  a  few 
dajs  before  the  end  of  the  year  for  a  particular  purpose,  but  paying 
bim  his  whole  year's  wages,  be  a  dispensation  of  the  service  for 
the  reaiaiiider  of  the  year,  or  a  dissolution  of  the  contract  ?  Here 
the  servant  wanted  to  marry,  and  one  entire  day  before  the  end 
of  the  year  the  master  gave  him  leave  to  marry  and  go  away  from 
his  service*  It  was  a  fair  and  reasonable  conclusion  to  draw,  that 
if  the  servant  wished  to  go  away  one  day  before  the  end  of  his 
lervjce  for  the  purpose  of  marrying,  the  master  would  have  no 
nbjection  to  dispense  with  his  service,  and  give  him  a  holiday  for 
that  one  day;  for  it  must  be  observed,  that  the  service  would 
liave  ended  on  the  9th,  and  the  servant  left  his  master's  ser\'ice  on 
the  8th.  But  the  Sessions  not  choosing  to  draw  this  conclusion 
themselves,  which  I  think  they  might  have  done,  send  the  case  to 
uf  upon  the  dry  facts  stated,  and  have  not  found  that  the  master 
did  c;0nsent  to  give  his  servant  a  holiday,  and  to  dispense  with  his 
wrvice  for  the  remaining  day  of  the  year,  but  merely  state  as  a 
bet,  that  the  master  consented  to  his  leaving  his  service.  Under 
these  circumstances,  I  cannot  say  that  the  Sessions  have  done  wrong 
in  quashing  the  order  of  removal  to  T.;  though  I  think  they  might 
bave  drawn  a  different  conclusion  from  the  facts  of  the  case.  — 
Baylby  J.  It  appears  to  me  that  the  Sessions  have  done  right 
in  quashing  the  order  of  removal  as  they  have  done.  In  order  to 
DODstitute  a  case  of  dispensation  of  service,  I  think  the  master 
ihould  have  power  to  recall  the  servant  to  his  service  all  through 
the  year ;  but  where  the  master  agrees  generally  to  let  the  ser- 
nuit  go  away  from  his  service,  without  reserving  to  himself  the 
ijgfat  of  reccing  him  throughout  the  whole  year,  I  think  that  puts 
ID  end  to  the  contract  of  service  altogether.  —  Order  of  Sessions 
aoofirmed. 

475.  Rex  v.  Barton-upon-Irwell  (a),  if.  T.  54  G.  3.    2AL&  S.  Wbert  a  ler- 
IS9.-»Jtevoval  from  P.  to  B.    Order  confirmed,  subject,  &c.  ▼«ot  under « 
rhe  pauper  being  settled  in  5.,  and  being  unmarried,  was  hired  for  ^^J^  Jwo"*^ 
I  year  as  a  servant  to  one  JF.,  of  G.  L.,  whom  he  served  for  about  nioatha,  and 
19  months  there.    After  having  been  in  that  service  about  two  was  then  com- 
Dontha,  being  then  married,  he  was  taken  before  a  magistrate,  on  mitted  and  im- 
he  €H>mplaint  of  his  master,  and  committed  to  the  house  of  cor-  prisoned  under 
lection  for  one  month.     When  he  had  been  in  custody  nine  days,  ^^g^„^^ 
)t  the  instance  of  his  master,  he  obtained  a  discharge  from  his  behaviour  to  his 
inmrisonment,  returned  immediately  to  G.  Z.,  and  served  him  as  master,  and 
^mve.    On  such  return  no  mention  was  made  of  the  terms  on  after  nine  days* 
srhich  he  was  to  serve.     He  received  no  wages  for  the  time  he  imprisonment, 
raa  in  custody.     The  case  then  set  forth  the  warrant  of  com-  gMlkarion'trf 
nitment,  by  which  it  appeared  tliat  the  pauper  had  been  charged  hw  master  dis-1 
ipon  the  oath  of  fT.  with  divers  misdemeanors,  and  not  acting  in  charged,  and 
119  service  as  a  servant  ought  to  do,  and  particularly  in  using  a  returned  to  him 
hone  of  his  master's  in  a  cruel  and  inhuman  manner,  and  also  andsenredhim 
nth  disobeying  and  neglecting  the  orders  of  his  master,  contrary  "     ""^^J^i, 
io  the  statute:   that  the  justice  had  convicted  him  of  the  offence  „^^  ^^j^ 
10  charged  against  him,  and  had  sentenced  him  to  be  imprisoned  terms  on  which 
IB  the  house  of  correction,  and  there  kept  to  hard  labour  for  one  he  was  to  serre^ 
awntb.  —  Paleuf  in  support  of  the  order  of  Sessions  contended  andhesarved 

(o^  Sec  Rex  t*.  Hallow,  jwi,  pK  478. 
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from  ilietiiDe  ^^^  ^^  comtnitment  of  the  pauper  operated  as  a  dissolution  of 
oftlMliiriiigfor  the  contract,'  and  that  as  the  pauper  was  married  at  the  ttine  of 
•bout  19  the  commencement  of  the  second  service,  that  service  could  not 

monUn :  Htld,  be  referred  to  any  new  contract  capable  of  conferring  a  settle- 
l^taenc^'  ment,  and  cited  Rex  v.  North  Cray,  (a)  —  Scarlet,  control,  re- 
inmruonnirat  ^^■'red  to  Stat.  20  G.  2.  c.  19.,  which  empowers  magistrates  to 
w«ra  sot  a  db-  punish  servants  either  by  commitment  to  the  house  of  correction, 
aoltttiaa  of  the  or  by  abating  some  part  of  their  wages,  or  by  discharging  them  from 
contract,  or  their  service. — Lord  Ellbkborouoh  C.  J.  It  would  be  clearly 
""ndon  flf  Ae  J^g*^'"*'  ^^®  policy  of  the  law  if  the  servant  by  his  own  act  of 
■en^Mto  delinquency  should  have  the  power  of  dissolving  the  contract 
prevent  a  settle-  The  justices  have  that  power,  but  they  have  not  exercised  it 
iDtnt,  and  The  imprisonment  of  the  servant  was  so  far  from  being  a  cessa- 

^herafbre  lie  tion  of  the  service,  that  perhaps  his  labour  might  have  been 
mimtfav!^!^  r^<iuired  of  him  by  the  master,  even  while  he  was  in  prison. 
Mruuriuidw^*  Then  what  farther  circumstances  appear  on  this  case?  It  is 
^^elaltbough  itated  that  the  master  deducted  the  wages  for  the  period  during 
he  was  manned  which  the  pauper  was  absent.  But  after  that  period  he  retiims 
wiicnhere-  into  the  service,  (then,  indeed,  he  was  married,  but  he  goes  on 
ml!tor  Mid*  under  the  old  contract,)  and  nothing  passes  between  the  master 
received  no  ^^^  servant  with  respect  to  any  alteration,  or  any  new  contract, 
wages  for  the  during  the  remainder  of  the  19  months.  The  master,  indeed, 
time  be  was  in  had  an  election  to  avoid  the  contract,  but  he  made  his  election  to 
^!*>*^y-  continue  the  pauper  in  his  service,  which  it  was  in  his  power  to  6o^ 

(a}iln<«^pl«450.  Tn  Rex  v.  North    Cray  there  was  an  incomplete  service.  —  Lb 

Blanc  J.  The  pauper,  being  single  when  he  was  hired,  was 
capable  of  gaining  a  setttlement,  and  his  marriage  during  the  year 
will  not  prevent  it.  It  appears,  that  in  consequence  of  his  mis* 
using  a  horse,  a  complaint  was  made  against  him  by  his  master, 
and  he  was  committed ;  but  at  the  end  of  nine  days  his  master 
applies  to  have  him  released,  and  takes  him  back  without  any 
fresh  agreement,  and  he  goes  on  upon  the  footing  of  the  original 
hiring^  until  the  end  of  the  19  months,  but  he  receives  no  wages 
for  the  time  he  was  in  custody.  On  this  statement  I  thiriK  there 
was  not  any  dissolution  of  the  contract ;  the  master  might  have 
discharged  him,  but  he  did  not :  he  must  then  have  returned  on 
the  footing  of  the  old  hiring.  It  is  said,  indeed,  that  there  was 
an  interruption  of  the  ser\'ice,  but  during  the  whole  time  he 
was  subject  to  his  master.  It  was  under  the  authority  of  the 
contract  that  his  master  acted  when  he  punished  him  for  mis- 
conduct ;  therefore  it  was  not  a  dissolution.  The  master  might, 
perhaps,  have  elected  to  dissolve  it,  but  he  has  not  done  so. 
Neither  do  I  think  this  was  an  interruption  of  the  service  to  pre- 
vent a  settlement.  —  Bailet  J.  The  relation  of  master  and 
servant  continued,  notwithstanding  the  commitment  of  the  servant 
procured  by  the  master.  Hie  commitment  did  not  set  free  the 
servant  from  his  contract  to  go  wherever  he  pleased  after  the  im- 
prisonment ceased.  That  would  be  allowing  him  to  avail  himself 
of  his  own  wrongful  act.  Then,  as  to  the  service  during  the 
nine  days,  perhaps  the  servant  could  not  strictly  be  said  to  be 
actually  serving  while  in  prison,  but  there  toas  a  service  for  nuire  than 
a  ^ear  under  a  hiring  for  a  year*  —  Dampier  J.  It  seems  to  me 
that  the  master  had  no  intention  of  dissolving  the  contract,  for, 
instead  of  that,  he  hastens  back  the  return  of  the  servant  by  beg^ 
ging  off  his  punishment  for  the  whole  of  the  period,  except  nine 
days. —  Orders  quashed. 


Sect.  1^]        of'absehcb  from  the  sxrvicb*  gjj 

476.  JBor  v.  Brajh  t.  T.  54 G.  3.  SM.St  &fiO.— Removal  Wbeftibf 
froin  B>  to  G.  M.— Order  quashed,  subject,  Ac.  The  pauper,  being  ttr  of  am 
settled  in  G*  M.y  at  Old  Michaelmas  1806,  hired  himself  for  a  year  under  a  ymxij 


to  one  H.  He  continued  to  hve  with  H.  in  C,  until  28  dajrs  ^"*' **  ^^ 
before  the  expiration  of  the  year,  at  which  time  H.  gave  up  his  ^Jjjl^  "^ 
6inniDg  business,  sold  his  stock  by  public  auction,  and  paid  off  ^p hlMMImtml 


and  discharged  the  pauper,  and  all  the  other  servants  in  husbandry,'  wld  his  itock, 

paying  them  tlieir  full  wages :  and  he  also  then  told  the  pauper  and  paid  off  and 

and  the  other  servants  that  they  might  go  where  they  liked.    The  ^|*^8*^.  **•• 

pauper  having  accepted  his  wages,  took  away  his  clothes  and  S'^JS^^-*** 

left   ///a   house,   and    worked  with  another  person   with   f/.'s  Tanti,  payfaw 

knowledge  during  the  28  days  which  formed  the  remainder  of  tbem  thar  fall 

the  year.— Lord  Ellenborough  C.J.     We  take  it  that  the  waga»  and  tdU 

Sessions  did  hold  this  to  be  a  dispensation ;  but  then  a  question  ""g**!"^ 80 

occura.  Why  did  they  so  ?  What  is  to  be  the  limit  to  this  doctrine  u^STmSTthe 

of  dispensation  if  it  is  to  be  carried  thus  far?    It  should  seem  as  m^t  look  hb 

if  the  master  might,  at  the  end  of  a  day,  or  a  fraction  of  a  day,  if  wago,  left  the 

he  has  no  longer  occasion  for  his  servant,  send  him  away,  and  hone,  and 

thereby  dispense  with  the  whole  year's  service.     But  is  not  this  ^"^"J^f  T[^^ 

absurd ?     Where,  indeed,  the  relation  of  roaster  and  servant  con-  "thSemai^' 

tinuc8«  but  the  master  foregoes  the  benefit  of  actual  service  for  |„*,  know. 

part  of  the  time,  that  has  been  held  a  dispensation ;  but  here  is  ledge,  during 

every  thine  which  can  be  predicated  of  a  dissolution  of  the  con-  the  98  dajrt:  ^ 

tract,  for  uie  master  paid  off  and  discharged  the  pauper  with  the  ^*^' !!|*^,^'* 

rest  of  his  servants,  and  the  pauper  left  the  house,  and  engaged  JTJ^  rflSe  "' 

himself  with  another  master  during  the  remainder  of  the  year.     I  ^nct,  and  it 

cannot  but  say  that  I  am  sorry  for  some  of  the  cases  on  this  appearing, upon 

subject,  which  have  created  such  an  artificial  system.  I  think  that  the  cane  ttated 

not  only  the  decision  of  the  Sessions  in  this  case  is  unreasonable,  ^y  ^^^*^°' 

but  that  several  of  the  cases  on  which  it  professes  to  stand  are  ij!^^:^!^^ 

anreaaonable  also.  —  Le  Blawc  J.    Rex  v.  St.  Bartholometo  (a),  uie  ground  of 

was  under  special  circumstances.    Here  the  pauper,  after  quitting  iu  being  a  dis- 

the  service  of  //.,  worked  under  a  distinct  engagement;  and  pensadon, 

thouffh  not  such  an  engagement  as  would  gain  him  a  settlement,  H^^^^Jf^  ^^ 

still  It  was  inconsistent  with  the  continuance  of  his  former  con-  ?^^^T  "^ 
_-  _       -_,  ,  •       1    •  •        find  tiiat  at  a 

tract.—  Batlet  J.     The  moment  the  pauper  quitted  the  service  f^^  ^^  q^^ 
he  was  to  be  at  full  liberty  to  contract  a  new  relation,  and  he  did  quashed  the 
so.  — Dampier  J.    The  master  pays  him  his  wages,  and  tells  him  order  of  Set. 
to  go  whither  he  liked,  and  the  pauper  accepts  his  wages,  and  '*^^^ 
contracts  a  new  relation  during  the  time.  —  Order  of  Sessions  ia)jtnie,p]A45, 
quashed. 

4T7.  RexY.  Polestvorth,  E,  T.  59G.S.  2B.&  i4.483.— Re-  Where  a  pauper 
rooval  from  K.  to  P — Order  confirmed,   subject,   &c.  — The  ^^^^^"^ 
pauper  was  hired  by  //.  of  P.  for  a  year,  commencing  from  the  J^id^uu  ^"** 
day  after  Faltdey  Air,  the  Tuesday  after  Michaelmas-day,     The  within  a  few 
pauper  remained  in  the  service  at  P.  till  a  fortnight  before  Mi^  days  of  the  end 
ekaeimas  in  the  following  year,   when    he   went  to  Middleton  of  the  year, 
statutes,  having  previously  asked  his  master's  leave,  who  refused  J^*^^?^!?"* 
10  let  him  go  there.    The  following  day  the  pauper  asked  his  i^^*^^ 
Blaster  what  work  he  was  to  do;  the  master  told  him  that  he  ttatutet to Ura 
Biigl't  go  where  he  had  been  the  day  before,  and  that  he  would  himself  for  the 
not  employ  him  any  more.  The  pauper  asked  the  master  to  pay  his  next  year;  and 
wages,  and  said  if  he  did,  he  would  go.     The  master  refused,  and  Jil^^^Wm 
said  he  would  obtain  a  summons,  which  he  did ;  but  neither  of  ^^^  thaTwent 
them  attended  the  magistrate  on  that  summons.    The  pauper  left  before  a  magiV 
his  master's  house  on  the  dav  the  summons  was  served ;  two  davs  irate  with  hik 
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mMtary  and  afterwards,  the  pauper  called  at  his  master's  house ;  and  the  same 
thtncB^nd  to  day  they  hoth  went  to  P.  statutes,  when  the  pauper  hired  himself 
lenre  hit  yew  to  a  new  master,  from  the  day  after  the  next  F.  fair.  On  the  day 
^yt»  ^  ^^^  ^^'  ^*  statutes,  the  pauper  summoned  his  master  before  the  roagts- 
fuSw^wtt  *'^^»  When  before  the  magistrate,  the  pauper,  in  answer  to  a 
"w  lirit^t?^  question  put  to  him  by  the  magistrate,  said  he  was  willing  to  serve 
•lid  did  noi  rcu  his  time  out ;  but  the  master  said  he  would  not  take  him  again.  The 
torn  to  bit  tw*  magistrate  then  directed  the  master  to  pay  the  pauper  his  whole 
^g  ^  ^^^  wages ;  which  the  pauper  took,  and  was  satisfied ;  and  went  to  his 
olRmdio  Ufo  grandfather's,  where  he  remained  till  the  day  after  F.  fair,  when  he 
bimnlf  iBioany  entered  upon  his  new  master's  service.  The  cases  of  Rex  v.  Leigh 
fibril  wrvko  (a)>  and  Rex  v.  KmgM  Pyon  {ft\  were  cited.  —  Abbott  C.  J.  It 
till  thoywr  had  seems  to  me,  that  the  Court  of  Quarter  Sessions  were  quite  right  in 
apind  I  Hdd,  refusing  to  consider  this  as  a  case  in  which  the  contract  between  the 
~'*!^^  oolv  pcu^^^  ^^  dissolved.  There  can  be  no  dissolution  without  a  mutual 
to  a  iammm7  consent  of  the  parties,  or  some  justifiable  cause  of  complaint  on 
tionwiHiliii  the  part  of  the  master;  but  here  he  quarrelled  with  the  pauper 
wrvkalbrilia  without  sufficient  reason,  for  the  pauper  had  done  no  niore  than 
JJ""*"**"  ^  according  to  Rex  v.  IMp  (c),  he  had  a  right  to  do.  There  was, 
StL^haUiento  therefore,  no  justifiable  ground  for  dismisoEd.  Then  is  there  any 
nincdaiiittS-  "mutual  consent  ?  It  appears  that  the  parties  went  before  a  raagis- 
meat*  trate,  and  the  pauper  then  stated  that  he  was  willing  to  continue  in 

(a)^fii^,p1.47l.  ^®  service;   the  master,  however,  peremptorily  refused,  upon 
(b)dniejBL468,  ^^^^h  the  pauper,  after  receiving  his  full  wages,  said  tliat  he  was 
V^_j^jj  40/  satisfied ;  but  ne  neither  contracted  nor  offered  to  contract  any 
[9)Amie^         other  service.     And  I  think  that  there  is  nothing  in  this  case  to 

show,  that  if  on  the  following  day  his  master  had  ordered  the 
pauper  to  return  into  his  service,  he  would  not  have  been  bound 
so  to  do.  I  think,  therefore,  that  the  order  of  Sessions  was 
right. —  Batley  J.  The  case  of  Rex  v.  Islip  seems  to  me  to  be 
in  point.  There  the  servant,  as  in  this  case,  after  having  been 
refused  permission  to  go  to  the  statutes  for  the  purpose  of  getting 
another  place,  went  without  such  permission ;  and  the  master 
refusing  to  receive  him  back,  the  Court  held  that  it  amounted 
only  to  a  dispensation,  and  not  to  a  dissolution  of  the  contract.  In 
the  two  cases  which  have  been  cited,  the  servant  either  contracted, 
or  offered  to  contract,  a  service  with  another  master,  and  that 
materially  distinguishes  them  from  the  present  case,  as  appears 
(a)^>ar,pM7ai  from  Rexv,  Hardhom  mth  Newtony  (d).     The  only  grounds  for 

deciding  in  favour  of  a  dissolution,  are,  either  mutual  consent  or 
some  wrongful  act  of  the  servant ;  but  here  all  that  is  stated  is  a 
wrongful  act  on  the  part  of  the  master.  And  as  to  the  servant 
stating  that  he  is  satisfied,  that  is  easily  to  be  explained ;  for  his 
whole  wages  being  paid,  he  was  satisfied  that  the  remainder  of  his 
service  should  be  dispensed  with. — Holroyd  J.  There  is  nothing 
in  this  case  stated  to  show,  with  sufficient  distinctness,  that  the 
servant  consented  to  put  an  end  to  the  contract.  I  think  that  his 
not  having  contracted  any  other  service  before  tlie  end  of  the 
year  inconsistent  with  his  return  to  that  of  his  master  distinguishes 
this  case  from  those  which  have  been  cited.  ~-  Best  J.  concurred. 
—  Order  of  Sessions  confirmed. 

Wberea  iMui-         ^78.  Rex  v.  HaUoto,   E.  T.  5  G.  4.  2 B.  &  C.  739 Upon  an 

ttr,  who  had  appeal  against  the  removal  of  Hewetty  E,  his  wife,  and  two  children, 
hired  a  senrant  from  P,  to  i/.,  the  Sessions  confirmed  the  order,  subject,  &c. 
for  a  yew,  at      Jhe  pauper,  //ctve/^,  gamed  a  settlement  in  the  parish  of  //. 


Sbct.  is.]       or  ABftftxcE  raoM  the  uaviob. 
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about  14  vom  ago,  by  a  hiring  and  genrice  fiv  a  ymt  in  that  Uk  opimtini 
parisli.  At  the  expiraUon  of  that  service,  the  pauper  weot  into  the  of  1 1  montiw 
serrioe  of  one  P*  of  the  parish  of  jT.,  having  been  previously  madeaeom- 


waggoner's  boy,  from  the  said  Old  Michadmas  to  the  Old  Michael-  iodTSehST 
moM  following,  at  the  wages  of  5/.    The  pauper  went  into  the  under  the  |m>- 
service  of  the  said  P^  according  to  this  hiring,  and  remained  TitioiMofUie 
with  him,  serving  in  the  parish  of  7".,  till  about  a  month  before  the  ^  G-  9*  c.  19. 
Old  Mkkadnuu'daif  at  which  his  service  with  P.  was  to  end,  '*?*>^°"°'|*" 
according  to  the  said  hiring ;  when  disputes  havin^r  arisen  between  ^ ^j^ haamc€ 
P,  and  the  pauper,  in  consequence  of  his  having  charged  the  comctioB  for 
pauper  with  misconduct,  P.  caused  the  pauper  to  be  summoned  one  calender 
to  answer  such  charges  before  P,  G«,  one  or  the  justices  of  the  i>M>ntli,  which 
peace  for  the  county  of  IV.    P.  and  the  pauper  appeared  be-  u^aJlwAr 
fore  P*G^  and  the  complaint  was  accordingly  heara,  and  upoa  ^ofthemr 
the  hearing  it  was  agreed  between  P.  G.  so  being  such  justice  as  for  wfakfa  he 
aforesaid,  and  P's.,  that  the  pauper  should  either  beg  his   (P.)  had  been  Und: 
pardon,  and  be  received  back  into  his  service  again,  or  if  the  Hdd,thBftthie 
pauper  refused  to  beg  his  pardon,  that  he  should  remain  the  rest  ^^^^t^^^^?^ 
of  his  year  in  prison.    The  pauper  refused  to  beg  P/s  pardon,  ISrTiee"^^  * 
whereupon  he  was  committed  to  the  house  of  correction,  to  be  whole  year 
there  kept  to  hard  labour  for  one  calendar  month.     The  year  for  wHhin  the 
which  the  pauper  had  been  so  hired,  expired  two  days  before  the  meaning  of  the 
expiration  of  the  calendar  month  for  which  he  was  committed,  ^f^^'^^'* 
The  pauper  remained  in  the  gaol  during  the  whole  of  that  month,  ^rwunt  tbovby 
and  left  the  gaol  at  the  expiration  thereof.    Durine  the  time  of  gained atMJe? 
his  imprisonment,  the  pauper's  clothes  remained  at  the  house  of  ment. 
P.,  in  21 ;  'and  when  the  pauper  left  the  gaol,  he  went  to  P.'s 
house,  and  took  away  his  clothes,  and  received  from  P.  all  his 
wages,   with   the  exception  of  7«.,  which  P.  deducted  for  the 
time  the  pauper  had  been  in  gaol,  and  he  then  quitted  P.'s 
house.  —  Abbott  C.  J.  I  am  of  opinion  that  there  was  a  com« 
pleCe  service  for  a  year,  notwithstanding  the  commitment  under 
the  20  G.  2.  c.  19. ;  but  I  wish  to  be  understood  as  speaking  of  a 
commitment  under  that  statute  only.    The  second  section  is  for 
the  punishment  of  servants  in  the  character  of  servants.     It  gives 
the  magistrate  power  to  put  an  end  to  the  service,  if  he  thinks  fit : 
when  that  power  is  exercised  it  puts  an  end  to  all  question  of 
settlement.     But  the  statute  gives  another  power  also,  viz.  that  of 
imprisoning  the  offending  party  for  any  period  not  exceeding  one 
month.    If  an  imprisonment  for  a  month,  under  that  provision,  de- 
feats the  settlement,  imprisonment  for  a  week,  or  even  for  a  day, 
must  have  the  same  effect.     There  is  nothing  to  show  that  the 
legislature  contemplated  or  intended  to  produce  such  an  effect.    I 
therefore  think,  that  a  servant  committed  under  the  statute  in 
question  must  be  considered  as  abiding  in  the  master's  service, 
within  the  meaning  of  the  8  &  9  IV.  3.  c.  30.     It  follows,  that  in 
this  case  the  pauper  gained  a  settlement  in  T.,  the  order  of  Ses- 
•ions  must,  therefore,  be  quashed.  —  Baylet  J.  I  am  of  opinion 
that  this  case  falls  within  the  distinction  taken  by  Le  Blanc  J.,  in 
Rex  V.  Barton-upon-IrvoelL  (a)    He  there  says,  '*  It  was  under  the  (a]^fiir,pL475y 
**  authority  of  the  contract  that  his  master  acted  when  he  punished 
'^  him  for  misconduct,  therefore,  it  was  not  a  dissolution*'*    So 
here  the  pauper  was  imprisoned  at  the  instance  of  the  master. 


asQ 
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A  ptuper  was 
hired  to  serve 
for  part  of  a 
year.     Three 
weeks  before 
the  expiration 
of  the  period  of 
sendee,  the 
mistress  asked 
the  pauper  to 
stay  again. 
The  pauper 
replied  that  she 
had  no  objec- 
tion if  thej 
could  agree 
about  wages. 
Hiey  did  agree 
/or  3L  I0s,f 
and  U.  earnest 


The  latter  might  have  pressed  for  a  dissolution  of  the  contract, 
but,  instead  of  that,  there  was  an  understanding  between  him  and 
the  justice,  that  the  pauper  should  either  beg  his  master's  pardon 
or  remain  the  rest  of  the  year  in  prison.  It  has  been  conceded 
that  that  does  not  operate  as  a  dissolution,  and  I  think  it  may  be 
put  either  as  a  constructive  service  or  a  dispensation.  In  the  case 
cited  it  was  held,  that  the  servant  gained  a  settlement,  and  I 
cannot  see  whv  the  imprisonment  should  have  a  different  effect  at 
die  end  from  that  which  it  had  in  the  middle  of  the  year.  It  has 
been  urged  in  argument,  that  the  master*  by  taking  the  servant 
back,  is  to  be  considered  as  dispensing  with  his  service  during  his 
absence.  But  the  contract  not  being  dissolved,  if  the  servant 
were  released  from  prison  before^he  end  of  theyear,  the  master 
would  be  under  the  necessity  of  receiving  him.  For  theae  reasons 
I  am  of  opinion,  that  the  pauper  gained  a  settlement  in  TL,  and 
that  the  order  of  Sessions  must  be  quashed.  — Holrotd  J*  There 
is  a  great  difference  where  the  servant's  absence  from  actual 
service  arises,  as  in  this  case,  at  the  instance  of  the  master,  and 
where  it  is  occasioned  by  any  criminal  act  done  by  the  servant, 
and  independently  of  the  master.  The  ground  of  the  commitment 
of  the  servant  was  absence  from  his  duty  for  a  day  :  possibly  the 
master  might  have  had  a  ri^ht  to  discharge  him  for  that  neglect, 
but  he  neither  did  that  of  his  own  authority,  nor  applied  to  the 
justice  to  do  it,  so  that  the  relation  of  master  and  servant  con- 
tinued. I  think  that  the  service  also  continued,  just  the  same  as 
if  the  occurrence  had  happened  in  the  middle  of  the  year.  The 
servant  being  imprisoned  and  punished  as  a  servant,  might  have 
insisted  upon  going  back  to  his  master,  or  the  master  might  have 
compelled  him.  to  return,  as  soon  as  he  was  discharged  out  of 
custody. —  LiTTLEDALE  J.  In  this  case,  neither  the  master  nor 
the  justice  having  discharged  the  servant,  the  relation  of  master 
and  servant  continued.  Then  the  servant,  when  in  prison,  did  not 
absent  himself  voluntarily  from  the  master's  service.  The  im- 
prisonment was  at  the  instance  of  the  master,  the  servant  might 
still  be  ready  and  willing  to  work  for  him.  I  am,  therefore,  of 
opinion,  that  it  must  be  considered  as  a  constructive  service,  and 
sufficient  to  gain  a  settlement  in  T.  The  order  of  removal  to  H> 
was,  therefore,  bad.  —  Order  of  Sessions  quashed. 

479.  Rex  V.  Market  Bosworth,  E.  T.  5  G.  4.  2B.&  C.757.  — 
Upon  an  appeal  against  the  removal  of  //.  S.,  single-woman,  from 
F.  to  M.  B.,  the  Sessions  confirmed  the  order,  subject,  &c.  —  The 
pauper  was  hired  by,  and  lived  with  Mrs.  IV,  in  the  parish  of  M.B; 
from  Shrove  Tuesday  1821,  until  Old  Michaelmas-day  foWoyrxng, 
Three  weeks  before  the  last-mentioned  day,  Mrs.  W.  asked  the 
pauper  **  to  stay  again,"  to  which  she  replied,  that  she  hacl  no  ob- 
jection if  they  could  agree  about  wages  ;  they  agreed  for  S/.  10<., 
and  If.  earnest  was  paid.  At  the  hiring  nothing  was  said  as  to 
the  time  for  which  the  pauper  was  to  serve.  There  was  no  in- 
terval between  the  first  and  second  service.  A  fortnight  before 
Old  Michaelmas  her  mistress  said  to  her,  **  Hannah^  I  nave  hired 
**  you,  but  mentioned  no  time ;  remember  you  are  hired  for  51 
**  weeks."  To  this  the  pauper  said,  "  Very  well."  The  pauper 
lived  with  Mrs.  W.  until  Old  Michaelmas-day  1822.  She  asked  to 
have  her  iveck  Just  before  Christmas.  Mrs.  fV.  said,  "  You  shall 
•*  Jiave  three  or  four  days  now,  I  cannot  spare  you  the  whole  week." 
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She  staid  away  three  successive  days  and  nights  tlien,  and  had  the  was  paid ;  no- 
other  four  days  at  different  times  during  the  year,  returning  on  *^"E  ^"^  ^^^*^ 
eadi  of  them  to  sleep  at  her  mistress's^  and  her  mistress  save  her  f*^  ^  ^  ^. 
two  or  three  holidays  besides.     She  never  was  absent  without  her  Il^Jt-!!!!!  ... 

•  ..'■',,.  1*1  *         ine  pauper  was 

mistress  s  permission,  and  always  returned  into  the  service,  and  at  to  8erTe,buta 
the  end  of  tlie  year  received  her  wages.  —  Baylbt  J.    The  week  after- 
question  in  this  case  ought  to  have  been  decided  by  the  Court  of  wards  Uie 
Quarter  Sessions,  but  inasmuch  as  great  ex  pence  has  been  incurred  ""^T*  ^^ 
we  will  pronounce  our  judgment  upon  the  facts  stated  in  the  case.  !?  j  ha^^^ 
And  I  am  of  opinion  that  a  settlement  was  gained  in  M,  B,    It  you,  but  men- 
appearsy  that  three  weeks  before  Old  Michaelmas^  the  mistress  turned  no  tima; 
asked  the  pauper  to  stay  again,  to  which  she  replied,  that  she  had  remember  that 
no  objection  if  they  could  agree  about  wages;  they  did  agree  for  J**"-Y*  *"*'?'" 
S/.  lOf.9  and  1«.  earnest  was  paid.    Now,  it  is  quite  clear,  that  that  towhi<±^^e 
constituted  a  general  hiring  for  a  year,  and  the  question  is,  Whe-  pauper  assent, 
ther  the  subsequent  conversation  between  the  mistress  and  the  ed:  Held,  that 
servant  amounted  to  an  alteration  of  the  original  bargain,  so  as  to  ^  was  a  good 
convert  that  which  had  been  a  hiring  for  a  year  into  a  hiring  for  ^un^S  f<>ra 
51  weeks  only,  or  whether  it  was  a  dispensation  by  the  mistress  ^^^* 
with  one  week's  service ?     Now  it  is  laid  down  in  Mr. Nolans 
Treatise  on  the  Poor  Latvs  (a),  that  where  the  absence  of  the  servant  (a)  Vol.  i. 
takes  place  on  the  master's  account  and  at  his  request,  the  Courts  p.  S99. 
have  been  inclined  to  infer  a  dispensation,  inasmuch  as  the  absence 
uriffinat.es  with  him  in  whom  the  power  of  dispensation  is  vested, 
and  is  only  acquiesced  in  by  the  servant.    Now,  apply  that  rule  to 
the  present  case.     There  having  been  a  general  hiring  for  a  year, 
the  mistress  alFierwards  states  to  the  servant  that  she  had  hiredi  her, 
but  that  she  had  mentioned  no  time,  and  desires  her  to  remember 
that  she  was  hired  for  51  weeks.    The  servant  made  no  overture 
to  the  mistress  for  a  change  of  the  original  agreement.   According 
to  the  above  rule,  therefore,  this  ought  to  be  construed  to  be  a 
dispensation:    the  mistress  acknowlec^es  that  there  had  been  a 
hinng,  and  if  she  intended  to  explain  the  original  agreement,  her 
explanation  of  it  was  false ;  for,  in  the  first  instance,  there  is  a 
hinng  for  a  year  at  an  entire  sum  of  3/.  10^.,  and  there  is  no  sti- 
pulatioD  afterwards  that  the  pauper  was  to  be  paid  wages  for  $1 
weeks,  at  the  rate  of  Si.  iOs.  for  the  whole  year.     I  think,  there- 
fore, that  there  was  no  alteration  of  the  original  bargain,  but  that 
there  was  a  dispensation  with  the  service  of  the  pauper  for  one 
week,  and  I  think  that  the  Sessions  were  warrantee!  in  considering 
this  either  a  case  of  dispensation  or  of  fraud.    I  cannot  distinguish 
this  case  from  that  of  Rex  v.  Sulf^rave.  (b)    There  the  pauper  W-^'i'W-  «<• 
was  hired  in  February  to  serve  till   Old  Michaelmas.     On    the 
Friday  before  Old  Michaelmas^  his  master  asked  him  if  he  would 
ftay  again,  the  pauper  said  he  would  if  they  could  agree  about 
wages,  and  asked  5l.5s.,  which  the  master  thought  too  much. 
Afterwards  the  master  said  he  would  give  him  51. 5s..  and  he  gave 
him  Is,  in  earnest;  but  while  he  was  putting  his  hand  in  his 
pocket  for  the  shilling,  he  said,  you  shall  go  away  a  fortnight 
before  Michaelmas^  because  of  your  settlement,  and  that  he  would 
give  him  that  time  to  set  what  he  could,  to  which  the  servant 
assented.    It  was  held  uiat  this  was  a  mere  dispensation  with  the 
service  for  that  time,  and  not  such  an  exception  out  of  the  original 
contract  as  would  make  the  hiring  insufficient  for  the  purpose  of 
gaining  a  settlement;  and  Ashhurst  J.  in  delivering  his  judgment, 
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said,  *^  that  the  contract  was  complete  before  any  thing  was  said 
'<  relative  to  the  fortnight's  absence ;  and  that  this  was  a  dispens- 
**  ation  with  the  service,  and  not  an  exception  out  of  the  original 
**  contract  An  exception  is  a  stipulation  on  the  part  of  the 
**  person  for  whose  benefit  it  is  introduced,  but  here  it  was  not 
*'  made  at  the  request  of  the  servant,  but  on  the  offer  of  tlie 
**  master."  Upon  the  authority  of  that  case,  as  well  as  upon 
general  principles,  I  am  of  opmion  that  the  Sessions  were  vrar- 
ranted  upon  these  facts,  in  coming  to  the  conclusion  that  there  was 
a  hiring  for  a  year ;  and  that  there  was  no  exception  in  the  con- 
tract of  hiring,  but  a  mere  dispensation  by  the  mistress  with  one 
week's  service :  and  I  think,  therefore,  that  the  order  of  Sessions 
ought  to  be  confirmed.  — -  Order  of  Sessions  confirmed. 

XIV.   Of  Evidence  of  Hiring  and  Service. 

the dediimtSon  4^0.  Rex  v.  Nuili^,  E.  T.  12G.S.  Burr.  S.  C.70U  — Two 
ofthe  pauper's  justices  removed  «/•  Jn.  from  N.  to  £.,  but  the  Sessions  quashed 
fltther  made  to  (he  order,  and  stated  the  following  case :  •/.  P.  was  hired,  in  the 
{*"^^/**P**^  presence  of  T.  M.,  since  deceased,  the  pauper's  father,  by  T.  S., 
^iJ'j^j^^^i^  of  the  parish  of  B.f  to  serve  for  a  year  as  under-carter  to  T»  M,; 
yew.aiidaerved  when  it  was  agreed,  that  «/.  P.  and  M.  should  come  into  the 
itinaputicii-  service  of  S.  on  the  dd^y  vSiet  Michaelmas-day  ihexi  next;  that 
lar  pariih,  ii  p.  and  M.  did  accordingly  come  into  the  service  of  S,  on  the  day 
•Annrible  ^^p  Michaelmas-day ;    that  P.  served  S,  during  the  year,  as 

inomi^into^e  under-carter  to  M.  ,•  that  then  P.  and  M.  left  the  service  of  S.  ; 
wttk^ent  of  that  he,  P.,  received  his  year's  wages;  and  that  J*  M.,  the 
hk  KMi.  But  pauper,  never  gained  any  settlement  in  nis  own  right :  That  R.  M., 
fee  Rex  o.  Fry-  the  widow  of  T.  3f.,  deposed,  "  That  her  late  husband,  the  Mi- 

■•JJ^^»  P'*  "  chaelmasHlayt  in  the  morning,  after  T.  M.  left  the  service  of 
W^^ind^xr.  „  2^  ^   ^^  ^^  p^^jg,^  ^f  ^^  j^l^  jj^^  ^^  ^^  jjj^g^  himself  to 

pou,  pi.  8d0.  **  farmer  «/•  S.  in  the  parish  of  Ilsiidd  ;  and  had  likewise  told  her, 
cMiim.  **  that  he  went  into  the  service  of  «/.  S,  in  the  parish  of  /.,  at  the 

*<  Michaehnasy  in  consequence  of  such  hiring;  and  that  he  con- 
**  tinned  in  his  service  till  about  a  month  before  the  Michaelmas 
**  following ;  at  which  time,  to  wit,  about  a  month  before  Michael^ 
"  maS'day^  the  said  S.  turned  him  going ;  and  that  he  also  told 
<*  her,  that  he  was  so  turned  away  because  he  should  not  gain  a 
<<  settlement  in  the  parish  of  /. ;  but  did  not  tell  her  that  t^  said 
'<  «/.  did  give  that  or  any  other  reason  for  turning  him  away." 
And  the  said  R.  further  deposed,  <<  That  T.  M.  frequently  told 
«<  her  he  was  turned  away  against  his  will."  And  the  said  R. 
further  deposed,  «<  That  she  was  married  to  T.  M.  at  Easter^  in 
"  the  year  in  which  T.  Af.  told  her  he  was  in  the  service  of  the 
'<  said  «/.;  and  that  she  twice  saw  him,  during  the  said  year,  in 
'<  the  service  of  the  said  «/. ;  and  during  that  year,  till  his  being 
*<  turned  away,  considered  him  in  the  service  of  the  said  t/."  That 
so  much  of  iR.  iVf.'s  evidence  as  related  to  the  declarations  of  her 
husband's  evidence,  being  considered  by  the  Court  as  mere  hear- 
say, was  rejected,  as  not  being  admissible  in  evidence.  — -  Lobd 
Mansfield  held  the  settlement  in  B.  to  be  sufficiently  proved  : 
there  is  evidence  enough,  both  of  a  hiring  for  a  year,  and  of  a 
service  for  a  year :  besides,  the  Court  should  lean,  he  said,  in 
favour  of  settlemente.  —  Aston  J.  likewise  held  the  settlement  to 
be  in  B. :  he  thought  the  hiring  for  a  year  in  that  parish  to  be 
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sufficiently  proved;  ami,  consequently,  that  the  Sessions  Iwd 
done  vroiig,  in  determining  that  a  hiring  for  a  year  was  noi  proved. 

—  He  also  thought  them  in  the  wrong,  for  rejecting  the  evidence 
of  ^  M.f  for  the  widow's  account  of  her  family  ought  to  have 
been  received :  but  he  was  of  opinion,  that  if  it  had  been  received, 
it  would  not  have  amounted  to  a  proof  that  the  turning  the  man 
away  a  month  before  the  time  was  fraudulent;  conseouently  it 
must  have  appeared,  upon  the  whole  evidence  given  by  tnis  man's 
widow,  that  he  had  not  gained  a  subsequent  settlement  in  /.  •^- 
Tbe  order  of  Sessions  was  quashed. 

481.  Res  V. Holv  Trinity,  in  Wareham,  H.  T.  22  G.S.  Cald.  141.  Eridcnce  of* 

—  The  case  stated,  that  it  was  proved,  that  the  pauper's  husband  pauper's  having 
was  bom  in  the  parish  of  B.  R.  in  the  county  of  D. ;  and  it  was  '*^^ .'°  ^ 
also  proved  by  the  pauper,  E.  jS.,  that  her  husband  was  abroad  ^^S^^[n^  ^ 
beyond  sea^  and  had  been  so  for  two  years  past,  if  alive ;  that  to  hb  haVing  Mid 
her  knowledge  he  lived  in  the  capacity  of  an  ostler  with  Mrs.  Z*.,  that  he  was 

oi  the  parish  of  the  //.  7*.  in  ^.,  some  years  since  deceased,  at  wtUad  in  the 
her  house  there,  about  two  years,  where  she  had  seen  him  brew ;  P*™>>  ^ 
but  whether  there  was  any  agreement  or  hiring  relating  to  such  {^^^^[^  ||^ 
service,  was  not  proved ;  but  that  she  had  heard  her  husband  say,  he  was  hired 
he  was  settled  in  the  parish  of  the  H.  T.  in  W.  —  Lord  Mans-  for  a  year. 
FIELD :  The  Sessions,  have  drawn  their  conclusion,  that  he  was 
hired,  and  I  think  they  have  done  right.  — -  Bulls  a  J.    Though 
the  evidence  is  slight,  there  is  notliing  to  contradict  it.  — >  Willes 
and  AsHHUftST  J.  concurring,  the  rule  was  discharged,  and  both 
orders  affirmed. 

482.  Rex  ▼•  St.  Senulchre,  London,   T.  T.    25  G.S.    Editor'i  Thedeclaratkm 
MSS.'^F.  and  her  tJiree  children,  being  removed  from  B.  to  iS^*  of  a  husband,  as 
S..   THE  Sessions  confirmed  the  order,  and  stated  that  the  tolkctscon- 
pauper  was  bom  in  St. £.,  that  about  19  years  since  she  mar«  ^^>V  ™*»^' 
ried  her  late  husband  C.  F.,  who  died  about  a  year  and  a  half  beaSSSwe**^ 
ago ;  that  some  time  before  his  death  her  said  husband  did,  in  her  n^er  his  de. 
presence  and  hearing,  inform  the  Secretarv  of  the  Lying-in- Hos*  cease;  but  if 
piud  in  the  county  of  M.,  that  he  was,  before  his  marriage,  a  the  settlement 
written  articled  servant  for  two  years  to  5.,  in  the  parish  of  St.  5.,  d«P«n^  ?"  » 
and  that  he  duly  served  him  in  the  said  parish  two  years  under  ^^JJ^Th'^^* 
the  said  articles;   that  the  service  was  completed  before  his  first  be  shown 
marriage  with  the  pauper ;  that  he  worked  at  buckle-cutting,  and  that  inquiry  hM 
receive!  1/.  Is.  per  week ;  and  that  he  lodged  and  boarded  m  the  been  made  after 
honse  of  his  master,  for  which  he  paid  9*.  a  week.     It  also  ap-  ***  written 
peared  that  the  master,  S.,  had  been  dead  about  12  years,  and  bihsIk^xsw 
that  the  pauper  never  saw  the  articles  under  which  her  husband  Frystone,  jmk , 
served ;  nor  were  the  articles  produced  at  the  hearine  of  the  appeal ;  pU  487.  coiutd. 
nor  was  any  evidence  given  of  any  inquiry  after  them. —  Bear- 
croft  showed  cause.    The  only  question  IS,  on  the  admissibility 

of  the  evidence.  It  is  not  usual  for  this  Court  to  enter  into  that 
question,  or  to  interpose  in  a  setllement-case,  after  the  evidence 
has  been  received  at  S^sions,  because  the  evidence  might  have 
been  given.  But  this  was  good  evidence,  and  it  is  an  invariable 
Tole  at  all  Sessions  to  receive  evidence  of  what  the  husband  or 
father  said,  when  dead,  or  run  away,  as  to  facts  concerning  the 
settlement,  though  not  generally  that  he  was  settled.  There  art 
other  exceptions  to  the  general  rule,  that  hear-say  is  no  evidenee. 
Whttt  a  bankrupt  says  before  the  act  of  bankruptcy  is  evidence ; 
aA,  when  ht  declares  an  intention  to  abscond,  although  he  cannot 
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be  a  witness  to  prove  an  act  of  bankruptcy.  The  master  hi  ifak 
ca^e  had  been  dead  12  years ;  and  there  was  no  public  repeaitoiy 
where  such  agreements  were  icept,  so  that  any  mqoiry  aher  tlw 
articles  now  was  idle :  they  cited  the  case  of  Hex  v.  St.  Mickmd^ 
(a)idffKf,pl.i78.  Bath  (a)\  and  as  to  the  case  of  St,  Saviour^    Southwark  tbcy 

said  the  probability  was,  that  there  was  no  indenture  of  appren- 
ticeship ;    or,  that  it  was  not  stamped :    they  also  cited  Rex  v. 
(b)  See  nott         ^'^  KnoyU*  {Jb)  —  Sylvester  and  Gough,  contrh  :  The  practice 
pl.598.      '        At  Sessions  goes  no  farther  than  to  show  that  the  widow  may  be 

examined  as  to  what  the  husband  said,  and  the  case  cited  only 
proves,  that  where  an  instrument  is  lost,  or,  from  length  of  time, 
18  presumed  to  be  lost,  parol  evidence  is  in  all  cases  required ; 
and  there  cannot  be  one  rule  for  Westminster  Hall,  anodber  fiir 
one  Sessions,  and  a  third  for  another  Sessions.  Here  the  settle' 
ment  depends  on  a  written  agreement,  which  is  not  produced,  nor 
shown  to  be  lost.  The  parish-officers  ought  to  have  gone  a  step  fiir- 
ther,  and  enquired  after  the  articles.  But  that  inquiry  is  negatived, 
and  therefore  the  evidence  is  not  competent.  *-—  Wille8  J.  The 
I  first  question  is.  Whether  the  declarations  of  the  husband  are  ad- 
missible? In  general,  such  declarations  certainly  are  not;  but 
the  usage  at  Sessions  is  not  so  strict,  and  the  only  case  cited  on 
the  subject  seems  to  show  that  the  usage  is  so*  The  declarations 
of  a  bankrupt  are  evidence  only  as  to  the  qtio  animo^  and  do  not 
apply  here.  On  this  point  I  think  the  order  might  be  supported. 
But  it  is  not  necessary  to  give  an  express  opinion ;  becanae  on  the 
other  point  the  case  seems  to  be  weak ;  for  it  is  found  thai  no 
inquiry  was  made  after  the  agreement,  and  what  is  said  in  the 
case  of  St.  M.,  B.,  is  decisive  to  show  that  such  inquiry  is 
necessary.  —  Ashhurst  J.  There  is  no  occasion  to  sire  aa 
opinion  on  the  first  point,  not  that  I  should  have  any  difficulty 
concerning  it.  On  the  second  point,  there  is  no  rule  better 
established  than  that  the  best  evidence  must  be  given  :  there  ivere 
places  here  where  an  inquiry  mieht  have  been  made :  the  master's 
executors  should  have  been  applied  to ;  or  if,  on  inquiry,  it  had 
appeared  that  he  had  none,  that  might  have  been  sumcient.— 
BuLLER  J.  I  am  of  the  same  opinion  :  the  presumption  is,  that 
there  were  two  parts  of  this  agreement;  but  it  is  not  even  cn^ 
quired  whether  the  pauper  had  left  any  papers.  Although  it  may 
be  probable  that  the  agreement  would  not  have  been  fiDund,  yet 
an  inquiry  after  it  must  be  shown.  As  to  the  first  point,  what 
has  been  said  of  the  declaration  of  a  bankrupt  does  not  apply.  la. 
the  case  of  St.  Michael^  Bath,  it  was  an  examination  before^ 
justices,  and  in  Rex  v.  East  Knoyle  the  fact  was  found ;  and  tber 
Court  took  them  as  found.  —  Order  quashed. 
If  a  huibuid.  4^3.  Rex  v.  Li(th,  T.  T.  33  G.  3.  5  T.  R.  327.  —  Two  juaticei^ 

oMn  serve  for  a  removed  T.  C  from  the  township  of  W.  to  the  townabip  of  L 
^«wmStiT°°*  The  Sessions  on  appeal  confirmed  the  order,  and  stated  the Ibl 
rrSnwthat  he  ^*^*"g  ^ase :  On  behalf  of  the  respondents  it  was  proved  that 
•erred  under  a    pauper  was  the  legitimate  son  of  IV.  and  M.  C,  and  was  bora 
eevitract  of  hiring  L.    On  behalf  of  the  appellants,  in  order  to  show  a  derivati 
for  a  year.         settlement  in  the  pauper  from  his  father  in  a  third  townahip^ 

was  proved  that  W.  C,  before  his  marriage,  was,  a  few  daya  i ' 
Martinmas  1731.  seen  and  known  to  be  in  the  aerrice  of 
M.  C,  in  the  township  of  B.,  in  the  said  county,  as  a  aer?«nt  i 
husbandry ;  and  was  trom  time  to  time  seen  and  known  to 
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that  capacity  with  3/.  C,  at  i?^  for  some  time,  upwards  of  a  year. 
Evidence  waa  tlien  offered,  on  behalf  of  the  appellants,  to  prove 
tliat  M*  C,  who  was  long  before  dead,  had  declared  in  his  lifetime 
that  /Fl  C  had  been  hired  with  him  for  a  year ;  but  the  Court 
were  of  opioion  that  such  evidence  was  not  admissible.  It  was 
then  also  proposed  to  give  evidence  of  declarations  to  the  same 
effect  by  W.  C,  who  was  also  dead,  touching  such  hiring ;  but 
the  Court  also  refused  to  admit  such  evidence.  Whereupon  the 
Courty  being  of  opinion  that  there  was  no  evidence  of  a  hiring  for 
a 'year,  confirmed  the  order,  subject  to  the  opinion  of  this  Cou/t 
upon  the  propriety  of  rejecting  the  evidence  above  offered  of  the 
declarations  of  M.  C.  and  fiw  C. ;  and  also  whether,  afler  reject- 
ing such  declarations,  tliey  had  done  right  in  refusing  to  infer  the 
hiriDg  from  the  fact  of  service  proved  as  above  stated.  —  When 
this  case  was  called  in  the  paper,  Lord  Kekyon,  addressing  him- 
self to  the  counsel  who  were  to  argue  it,  said,  that  the  case  was 
drawn  up  in  too  loose  a  manner  for  the  Court  to  give  any  solemn 
judgment  upon  it ;  for  in  some  parts  of  it  evidence  was  stated 
ioatead  of  facts ;  and  the  Court  were  lefl  to  draw  inferences  which 
the  magistrates  below  ought  to  have  done.  But  that  if  the  Ses- 
Mons  wished  to  know  whether,  from  the  evidence  stated  relative 
ta  the  hiring  of  W.  C,  they  were  at  liberty  to  draw  the  conclusion 
of  his  having  been  hired  for  a  year  in  fact,  the  Court  had  no  he- 
sitation in  thinking  that  they  might  legally  draw  such  an  inference. 
He  therefore  tliought  that  this  advice  of  the  Court  might  be  given 
to  tlie  magistrates  without  the  necessity  of  entering  any  regular 
judgment  upon  this  case  as  it  now  stood,  or  putting  the  parties  to 
the  expence  of  stating  the  case  again.  —  Wood,  in  support  of  the  . 
ecdersy  shortly  stated,  that  it  had  been  always  understood,  that  in 
amder  to  prove  a  settlement  by  hiring  and  service,  it  was  essentially 
Beoeaaary  to  prove  a  contract  between  the  parties ;  and  that  such 
ooDtract  could  not  be  inferred  merely  from  the  act  of  service, 
which  was  the  only  evidence  in  this  case.  That  this  was  so  held 
in  Gregory  Stoke  v.  Pitmimter  (a),  where  the  pauper  ''  served  her  (a)Jnte,p\,269, 
'*  .graedmother  four  years  on  an  allowance  of  meat,  drink,  wash- 
\*  'ngf  ttid  lodging ;"  yet  the  Court  held  that,  as  there  was  no 
c011tract9.no  settlement  could  be  gained.  But  if  this  sort  of  evi- 
dence were  sufficient  in  the  case  cited,  and  a  variety  of  others  to 
the  .same  effect,  settlements  might  have  been  gained  by  merely 
provkig  the  act  of  service  for  the  year.  —  Cuambre,  contrdf  men- 
tioned a  case  between  the  parishes  of  Croinland  and  St.  John  the 
Bmpiisif  where,  in  answer  to  an  objection  that  it  did  not  appear 
on' the  face  of  the  order  that  the  pauper  tons  hired  Jor  a  year  in 
Si.  John\  it  only  being  stated  that  he  was  last  legally  settled 
libere«  '*  having  served  there  one  whole  year  with  one «/.  i>.;'' 
Ibe  Court  said,  '*  He  was  last  settled  there.  The  justices  need 
**  not:-fd(ege  how  he  was  settled  there.  And  it  being  said  he 
"^aenred  a  year,  the  law  presumes  he  xvas  hired  for  a  year.'*  — 
LoiUR  KsMTOif  C.  J.  In  Rex  v.  Pitminster  it  appears  that  the 
pauper  was  taken  out  of  charity ;  and,  therefore,  the  presumption 
if  a.  hiring  was  taken  away.  But  this  is  the  case  of  a  servant  in 
beabaadry,  whose  service  for  a  year  affords  very  strong  presump^ 
ttfo  evidence  of  a  hiring  for  a  year,  (b)    But  however  strong  that 

P)  W*  Rex  V,  'Vhe  Holy  Trinity,  in  Wtrchtim,  ante,  pi.  481.,  and  Rex  v,  St. 
IWaUlwii,  Iptwich,  ante,  pi.  274. 
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^rcsuQDptioD  is,  m  only  the  evidence  of  die  hiring  is  8tal^»  and 

fN>t  the  fact  iuelf,  we  cannot  decide  upon  the  case;  thouo^  the 

justtcet  at  the  Sessioofi  must  be  directed  to  draw  the  cooQiusioo, 

that  fV,  C  was  hired  for  a  year,  from  this  evidence.  -^  Bvx»x*b&  J. 

In  Rex  V.  PUminsier  the  presumption  of  a  hiring  was  rebutted 

by  the  peculiar  circumstances  of  the  case,  but  there  is  ndhiog  of 

that  kind  here.  —  Thx  Court  ordered  the  case  to  be  sent  back 

to  the  Sessions. 

If  sierrantiWe      484.  Jtex  V.  Long  Whatton,  M.  T.  84  G.  S.  5  T.  R.  447*  — 

three  jreimi  in      The  pauper,  //••  a  lunatic,  fonnerly  acquired  a  settlement  at  B* 

lenricewitb  the  j,y  hiring  and  service:  afterwards,  in  March  1780»  she  went  to 

b'^^IirrtiVi'  live  with  Mrs.  L.  at  !>.,  to  wait  u^n  Mr.  L.,  who  was  poorly ; 

evidtmcTof  a*    ^^^  *^^  continued  there  till  Mrs.  LJ%  death,  which  happened 

cantractrfkmng  two  or  three  years  afterwards.     On  the  day  of  her  going  to  Mrs. 

for  a  year,  al-     L.%  she  told  her  brother-in-law,  «/•  P.,  that  she  was  hir^  till  the 

though  at  fint    following  Michaelmoi^  with  liberty  to  part  on  a  month's  wages  or 

^1  "hired'for"*  *  month's  warning,  and  had  received  2».  6d.  earnest.     She  uMule 

partof  the  year.  ^^^  same  declaration  to  one  7".  F. ;  and  at  another  time,  wliea  her 

sister  was  just  dead,  and  she  was  uneasy  about  her  own  sitaation, 
upon  th^  said  T.  F*  telling  her  she  must  be  provided  for  some- 
where, and  asking  her  if  she  knew  where  she  belonged,  she  said 
she  belonged  to  D.,  where  she  had  been  hired,  and  received 
2f.  6d.  earnest.  She  made  the  same  declarations  to  P.  /  but  to 
neither  of  them  did  she  ever  mention  any  second  hiring  to  the 
said  Mrs.  X.,  or  any  thing  about  her  situation  with  Mrs.  L*i  but 
what  is  mentioned  above.  Both  P.  and  P.,  during  the  time  of 
her  being  with  Mrs.  Z..,  repeatedly  saw  the  pauper  waiting  upon 
her,  and  acting  as  her  servant.  The  respondents  objected  to  the 
admission  of  the  declarations  of  the  pauper  in  evidence  ;  but  the 
Court  received  them,  and  were  of  opinion  upon  the  whole  evi- 
dence, as  well  those  declarations  as  the  rest,  tliat  the  pauper  bad 
gained  a  settlement  at  D.  —  Lord  Kinton  C.  J.  Independently 
of  the  declarations  made  by  the  pauper,  there  was  sufficient  evi- 
dence to  warrant  the  justices  in  finding  a  hiring  for  a  year  in  D. ; 
for  though  the  pauper  was  at  first  only  hired  till  the  Mkkaikmu 
following,  yet  she  continued  in  the  same  service  for  three  years. 
—  The  counsel  not  desiring  to  have  the  case  sent  back  again  to 
ifAnmrr^nt.       ^^  Scssions,  the  Order  of  Sessions  was  confirmed. 

aftwaerringa        *^-  ^^^  ^-  ^«^«'   ^-  ^-  34  G.S.  5  T.  R.  668 M.  being 

year,  part  of       ^gally  settled  in   W.,  a  fortnight  after  Old  MickaeUmu  17M, 
which  was  heard  from  Miss  G.,  of  B.,  that  her  father,  Mr.  G.,  of  H^  farmer, 

under  a  retro-     wanted  a  servant ;  and  agreed  with  her  to  go  to  Mr.  G^*$  a  memis 
SStl^e*tr*'     *P^"  *'^*"^  '  '^®  ^®"*  thither  accordingly,  and  in  the  spring  fol- 
■errice  another    *owing  Miss  G.  told  the  pauper  that  if  she  behaved  weU,  and  diA- 
JMT,  «  cMrimci  ^er  work  properly,  she  should  have  4^.  for  a  year.     The  pauper 
g^Atrtiff^maybe  Continued  in  Mr.  G.'s  service,  without  any  oUier  agreement,  nntil^ 
I*''"***™^**  the  Christmas  following,  when  she  quitted  the  service ;  but  a  fort- 

night after  Michaelmas  1793,  she  received  4/.  for  a  year'a  m 
then  due ;  and  for  the  remainder  of  the  service  from  that  iima 
received  U,  6d.  a  week,  being  the  proportion  of  wages  tb^ 
at  the  rate  of  4/.  per  annum.  —  Lord  Kenyom  C.  J.     At  pr^ 
the  case  is  so  imperfectly  stated  that  we  cannot  give  any  j_ 
ment  upon  it.     A  retrospective  hiring  certainly  is  not  sufficieDt 
^ter  a  setUemant ;  but  as  the  pauper  continued  in  the  saoM  Sir- 
vioe  after  the  eypiration  of  the  first  year,  there  was  abnada^ 
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M  the  justices  to  have  presumed  a  hiring  for  a  year  from 
Ml.  However,  as  the  fact  is  not  stated  one  way  or  the 
ke  case  roust  be  sent  back  again  to  the  Sessions,  where, 
vbftbly,  the  justices,  after  hearing  the  intimation  of  this 
kfili  find  the  fact  of  a  hiring  for  a  year,  which  will  put  an 
he  case.  —  The  Court  accordingly  ordered  the  case  to 
back  to  the  Sessions. 

Reg  V.  Nuneham  Courtney,  E,  T.  41  G.  3.   1  Easty  873. —  An  ri  parte 
itioes,  by  an  order  made  on  the  4tli  o£June  1799,  removed  examination,  in 
ff.  his  wife  from  B.  to  M  C.     The  Sessions  on  appeal  con-  ^riUng,  of. 
he  order,  atid  stated  specially  for  the  opinion  of  this  Court,  ^"^^Jj  M^ 
i  pauper,  F.  </.,  was  about  19  years  old,  and  was  married  tvromagistratef, 
HQ  E>  in  the  year  1799*  before  the  date  of  the  said  order ;  for  the  purpose 
t  i>etween  the  notice  of  appeal  against  the  order  and  the  of  grooving 
St  Sessions  the  pauper  absconded,  leaving  his  wife,  and  !»""«<>  the  place 
•nice  been  heard  of.     And  that  the  officers  of  B.  have  ^„t*l^not 
'due  diligence  to  find  him,  in  order  to  have  him  examined  admissible  in 


at  the  hearing  of  the  appeal,  but  without  success,  evidence  upon 
B  pauper  was  employed  in  the  service  of  W.  C,  in  iV.  C,  «"  appeal 
•to  drive  his  team  during  the  period  of  1 1  months,  between  *Kn>nst  an  order 
MM  1794  and  Michaelmas  1795;  and  in  order  to  prove  S^^'^J^i'^T* 
IpMiper  was  legally  settled  in  N.  C,  the  respondent  parish  thc^*u|jer'R 
fered  in  evidence  an  examination  in  writing  of  the  pauper,  having  abscond- 
Mmination  was  first  taken  upon  the  oath  of  the  pauper  on  ed  between  the 
of  June  1799  by  one  magistrate,  upon  the  complaint  of  notice  of  appeal 
rchwardens  and  overseers  of  the  poor  of  R,  and  which  ex-  '"^^J.^^^^JJI'J^ 
m  was  on  the  day  of  the  date  of  the  said  order  read  over  Quarter  Se»- 
miper  by  the  same  and  another  magistrate,  before  whom  sions,  although 
per  was  then  taken  by  the  churchwardens  and  overseers  of  the  resi>ondents 
•tier  to  be  removed  to  the  place  of  his  settlement ;  and  to  l^fd  used  due 
ll  of  the  contents  of  which  examination  the  pauper  then  ^^iJ'Ptence,  but 
tth  before  the  justices,  who  thereupon  made  the  said  order.  ^*  procure  the 
ppeared,  that  no  person  belonging  to  M  C  was  present  attendance  of 
'  of  the  before-mentioned  times  ;  whereupon  the  appellants  the  pauper  as  a 
1^  the  admissibility  of  this  examination  in  evidence.    But  witness,  he  not 
^of  Quarter  Sessions  overruled  the  objection,  and  received  !]*^"|^  ^^" 

dnhiation   in   evidence ;  by  which  it  appeared   that  the  ;,^' ;JL  J?J?. 
_A  .         1        1  /.  1  •     ■  •    1        t*  1  •     «     j»       the  ume  or  ni» 

■ftcr  Stating  the  place  of  his  birth,  which  was  m  5.,  de-  absconding. 

hat  he  hired  himself  at  A.  fair,  some  days  before  Michael' 

4v  as  a  servant  to  the  said  W.  C.,  farmer  in  N,  C,  for  a 

» lodee  in  his  house,  and  to  be  paid  3j.  6</.  per  week  for 

fludfof  that  year,  and  4j.  per  week  for  the  second  part, 

NT  found  in  victuals  for  five  weeks  in  the  harvest ;  and  that 

M  that  year,  and  received  his  wages  accordingly.     He 

led  several  other  hirings  and  services  to  persons  in  other 

^  none  of  which  was  for  a  year,  and  concluded  by  saying 

lone  no  other  act  to  gain  a  settlement.     And  the  Court 

:  this  examination  to  be  sufficient  proof  of  the  pauper's 

nt  in  N.  C,  did  for  that  reason  confirm  the  order.     This 

t  (Aune  on  to  be  argued  in  last  term,  when  the  Court,  with- 

lation,  expressed  a  decided  opinion  against  the  admissibility 

ridence.     But  it  stood  over  by  desire  of  the  respondents' 

And  now  Erskinb  for  the  respondents,  in  answer  taa 

put  to  him  by  the  Court,  admitted  that  he  had  no  ar^- 

adduce  by  which  he  could  expect  to  alter  the  opinioa 

€  c  2 
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Neither  the 
hearsay  of  a 
pauper  who  is 
dead,  nor  his  ex 
jHtrte  examina- 
tion, in  writing, 
taken,  on  oath, 
before  two 
magistrates, 
touching  his 
settlement,  are 
admisHible  evi. 
dence  of  such 
settlement. 


(*)Po»l,pl  828. 


(c)^iiltf,pl.486. 


which  the  Court  had  before  intimated.  —  Per  Curiam:  Both 
orders  quashed,  (a) 

487.  Rex  V.  Ferrv  FrysionCy  M.  T.^i^G.  3.  2  East,  54.  --  Two 
justices,  by  an  order,  removed  C  //.,  the  wife  of  «/.  Hii/,  de- 
ceased, and  her  four  children  by  name,  from  the  township  of  Z,. 
to  the  township  of  F.  F*  —  The  Sessions,  on  appeal,  confirmed 
the  order,  subject  to  the  opinion  of  this  Court  on  a  case,  stating, 
that  upon  hearing  of  the  appeal  the  respondents,  in  support  of  the 
order  of  removal,  produced  the  pauper,  C.  //.,  as  a  witness ;  who 
deposed,  **  that  she  was  the  widow  of «/.  Hill,  and  that  she  had 
*<  heard  the  said  J,  Hill  in  his  life-time  say,  that  his  settlement 
**  was  at  jP.,  which  he  said  he  gained  by  hiring  with  and  serving 
"  one  J.  Haxvksheady  a  bricklayer  in  F.,  for  a  year."  The 
respondents  then  gave  in  evidence  the  examination,  of  which  the 
following  is  a  copy :  "  East  riding  of  the  county  of  Y.  —  The 
"  examination  of  J.  //*//,  late  in  the  royal  artillery,  now  residing 
'<  at  AT.  in  the  said  riding,  taken  upon  oath  this  15th  day  o£  April 
*'  1788  ;  who  saith,  that  his  legal  settlement  is  at  F;  that  he 
**-  acquired  the  same  by  servitude,  namely,  by  being  hired  for  one 
**  whole  year,  and  served  the  said  year  with  J.  H,  bricklayer  of 
"  F.;  and  that  he  hath  not  gained  any  legal  settlement  elsewhere 
**  since,  to  the  best  of  his  knowledge  and  belief."  (Signed  and 
attested.)  No  proceedings  were  had  in  consequence  of  this  exa- 
mination until  the  order  of  removal,  which  is  tlie  subject  of  this 
appeal,  was  applied  for  and  made.  The  respondents  did  not  oifer 
any  other  evidence  than  what  is  above  stated  in  support  of  the 
order  of  removal :  upon  which  the  counsel  for  the  appellants  ob- 
jected both  to  the  admissibility  of  the  testimony  of  the  said  C.  //. 
so  given  by  her  as  aforesaid,  and  also  of  the  said  examination  in 
evidence.  The  Sessions,  however,  thinking  the  evidence  above 
stated  to  be  sufficient  proof  of  the  pauper's  settlement  in  F,, 
confirmed  the  order,  subject  to  the  opinion  of  this  Court.  It  was 
afterwards  certified,  that  F.  F.  and  F,  are  one  and  the  same 
township.  • —  Topping  and  Hey  wood,  in  support  of  the  order 
of  Sessions  (after  an  ineffectual  application  to  have  the  case 
sent  down  to  be  re-heard  by  the  Sessions),  said,  that  they  could 
not  add  any  thing  to  the  argument  of  Mr.  Justice  Buller  in  the 
case  of  Rex  v.  Eristvell  (b),  in  support  of  the  admissibility  o 
the  evidence.  —  Christian  contr^y  was  stopped  by  the  Court 
—  Lord  Kenyon  C.  J.  The  point  upon  which  the  Court  w 
divided  in  opinion,  in  the  case  of  Rex  v.  Eriswell,  has  beer^* 
since  considered  to  be  so  clear  against  the  admissibility  of  th^3 
evidence,  either  as  to  the  hearsay  of  the  pauper  or  his  examioatioir= 
in  writing,  that  it  was  abandoned  by  the  counsel  at  the  bar  ii — ' 
the  case  of  Rex  v.  Nuneham  Courtney  (c)  without  argumentu:^ 
It  is  true  there  was  no  evidence  there  that  the  pauper,  whos^^ 
examination  had  been  admitted  in  evidence,  was  dead :  but  o 
opinion  against  the  general  doctrine  laid  down  by  the  two  judg 
who  supported  the  reception  of  the  evidence  in  the  former 
was  pretty   broadly  hinted.     And   to   be   sure   that   point   ma. — ^ 

(a)  In  the  case  of  Rex  v.  The  In- 
habitants of  Eriswell,  posty  pi.  828. 
"Where  the  Court  were  equally  divided 
upon  the  admissibility  in  evidence  of 
such  an  ex  parte  examination,  the  af- 


firmative opinion  was  grounded  on 
presumption  that  the  pauper  was  d 
or,  what  was  admitted  to  be  equivale 
was  insane. 
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now  be  considered  to  be  at  rest.  —  Per  Curiam:  Both  orders 
quashed,  (a) 

iSS.  Bex  V.  Abergwilly,  M.  T.  44  G.  3.  2  East,  63.  —  Two  jus-  An  ex  parte 
tices  by  an  order  removed  A.,  the  widow  of  B» «/.,  deceased,  and  examination,  in 
her  children  by  name,  from  the  borough,  of  M  to  the  parish  of  A  ^^^^S*  of  a 
The   Sessions,  on   appeal,  confirmed  the  order,  subject  to  the  Wg^tettf^nt"^ 
opinion  of  this  Court  on  a  case  setting  forth,  in  the  first  place,  the  canaot  be 
examination  oP  ;!.«/.,  taken  before  two  magistrates,  upon  which  received  in 
the  order  of  removal  was  founded;   in  which  examination  it  was  evidence  of  such 
stated  "  that  her  husband  informed  her  affcer  their  marriage,  that  Jf^«nent» 
"  hfs  ]ast  legal  settlement  was  then  in  the  parish  of  A,j  by  hiring  ^jg^     ^ 
**  and  service  by  the  year  to  one  J,  //.  there."  (which  was  the 
only  matter  teaching  the  settlement  in  A.)     The  case  then  stated, 
that  upon  the  trial  of  the  appeal,  the  pauper.  A,  t/.,  upon  her 
examination  in  court,  denied  having  ever  heard  her  husband  say 
where  he  was  a  parishioner ;  upon  which  the  Court  resorted  to  a 
written  examination  of  the  husband's  taken  before  two  magistrates, 
soon  afler  his  marriage,  but  which,  in  the  opinion  of  the  Court, 
was  never  acted  upon  in  any  manner  until  the  hearing  of  the 
appeal.     In  that  Examination  (which  was  set  forth  verbatim  in  the 
case)  the  husband  swore  to  a  settlement  in  A.,  by  hiring  for  a  year, 
and  service  there  for  a  much  longer  period  with  J^  H. ;  and  that 
he  had  done  no  other  act  to  gain  a  settlement  elsewhere.     It  was 
contended  on  the  part  of  the  appellants,  that  the  Court  ought  not 
to  have  resorted  to  the  examination  either  of  the  husband,  who 
was  dead,  or  of  the  pauper  herself.  —  Abbott,  who  was  to  have 
Argued  in  support  of  the  order  of  Sessions,  admitted  that  it  could 
not  be  supported  after  the  recent  determination  of  the  Court  (a)    (o)-<fnitf,pl.485. 
against  the  admissibility  of  that  species  of  evidence  upon  which 
the  Court  had  formerly  been  divided  in  opinion  in  the  case  of 
Hex  V.  Eritvodl  (6)  .•  and  against  the  reception  of  which  evidence  (6)  Paf/,pl.8S8. 
the  present  judges  of  the  Court  had  intimated  a  strong  opinion  in 
Hex  V.  Nuneham  Courtney  (c).  —  The  Court  assenting,  the  rule   (c)-<fn<e,pl.486. 
made  absolute  for  quashing  both  orders. 

(a)  Vidfi  Rex  t;.  Chadderton,  />05/,  pi.  850.,  and  Rex  v.  Abergwilly»  infra. 
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I.  Statutes* 
3  ^.  &  M.  c.  1 1.  y  8.  —  31  G. 2.  IT.  II. 

II.  Of  the  Binding  necessary  to  gain  a  Settlement. 

489.    JNONYMOUSy  T.  T.  9  Ann.  MSS.—  lf  M  apprentice 
Adj  person  /J.  y^^  bound  to  a  master  who  has  no  right  to  take  so  app>ren-< 

prenticrto^a      *^c^»  Y^^  *  settlement  will  be  gained  under  such  an  indiskitore,  by 
master  who        Service,  (a) 
^nnot  take  one,  shall  thereby  gala  a  settlement.    &  C.  Vin.  Ab.  S9. 

An  apprentice  4-90.  Netvberry  v.  St.  Mary* s,  H.  T.  3  G.  2.  Fo&y,  154.  —  A 
';vho  binds  him-  poor  boy  of  14  years  of  age  bound  himself  apprentice  fi>r  seven 
self,  during  in.  years  to  a  weaver.  —  Mr.  Tyrrell  argued,  that  as  this  was  not 
fancy,  tbercbj  a  binding  according  to  the  statute,  the  indenture  was  void,  be- 
raent.***"*  cause  an  infant  could  not  bind  himself;  arid,  therefore,  the 
&C.And.37d.  P^^P^'"  could  not  gain  a  settlement  under  it  —  But  per  tot  a  iM 
Sett!&Ilem.77.   CuRiAM,  It  did  not  gain  him  a  settlement;  for  an  infant  may 

make  an  indenture  for  his  own  benefit. 
.  The  indentures  491.  Salford  v.  Storeford,  M.  T.  5  G.  2.  MSS. —  L.,  while 
must  be  legally  he  was  under  the  age  of  21,  was  bound  by  indenture  an  ap- 
stamped  to  en-  prenticc  to  G.,  in  the  parish  of  S. ;  the  indentures  were  nerer 
r^^^to^d*"^*^'  ^^^^P^^^  ^"^  ^^®  apprentice  served  his  time  out  under  them  in 
ment  under  *  ^^^  parish  of  S.  The  Sessions  conceived  this  to  be  a  good  settle- 
them.  raent  by  way  of  service.  —  But  the  Court  of  Kino's  Bench, 

S.C.  2Bar.  ^^  ^^^  authority  of  the  case  of  Cuerden  v.  Leyland  {b)^  quashed 
K.  B.  39.  the  order,  for  that  servitude  under  indentures  of  apprenticeship 

which  are  not  stamped  can  never  gain  a  settlement. 
The  binding  492.  Rex  v.  Mdlingham,  T.T.  5  &  6  G.2.     1  Sess.  Cm.  417- 

lieed  not  be  by  —  One  B.  was  bound  an  apprentice  by  a  deed  in  the  foirm  and 
\iuUniwrt  for  mariner  of  an  indenture,  but  it  was  not  actually  indented'  The 
^""'Ix^^KUl^  justices  at  Sessions,  on  the  foot  of  that  binding,  adjudgM  it  to 
^^ra^  "  '^        8^^*^  *  settlement.     The  order  of  Sessions  was  arterwards  quashed 

by  the  Court  of  King's  Bench,  because  a  binding  whHout 

indenture  was  not  good,  (c)     But  now,  by  31  G.  2.  c.  11.,  no  set- 

(a)  See  the  case  of  Hex  v.  St.   Pe-  '       (c)  See  the  same  point  adjudged  in 

trox,  Dartmouth,  ;K)«<,p1.504.  the   cases  of  Rex  v.   Strattoo,  Burr. 

(6)  4^lr,  vol.  i.  pi.  §43.  S.  C.  272.  and  Rex  p.  Mawtiaii,  Blirr. 
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dement  shall  be  avoided  by  reason  ef  the  deed  iK>t  being  indented 
only. 

495.  5^.  Niches,  v.  St.Peiers,  M,  T.  10  G.  2.  Burr.  S.  C.91.  A  bimlin^  for 
—  A,  being  under  16  yerrs  of  age  and  unmarried,  was  bound  '*?^ 'h»n  «^ne« 
ipprentice  to  J.  B.  of  St.  P.,  in  /.,  by  indenture,  and  with  the  ^"""r*!!**"^ 
nmsent  of  his  father,  for  the  term  of  four  years  only;  and  he  ^^**»*"" 
Iwelt  with  and  served  his  master  in  St,  P.  only  the  four  years. 
The  Sessions  were  of  opinion,  that  the  pauper  did  not  gain  a 
lettlement  in  St,  P.,  because  he  was  not  bound  for  seven  years 
iccording  to  the  5  Eliz.  c.4f. —  Lord  Hardwickb  C.J.  The 
juestion  is,  *'  Whether  an  apprentice  bound  for  less  than  sev^n 

*  years  can  gain  a  settlement  ?"  I  am  of  opinion,  that  he  may 
^ain  a  settlement  under  such  a  binding.  The  words  of  5  Eliz, 
r.4.  $  %.  are  very  strong,  **  That  every  person,  Ac.  shall  and 

*  mm  have  and  retain  the  son  of  any  freeman,  Stc*  to  serve 

*  and  be  bound  as  an  apprentice  after  the  custom  of  the  city  of 
'*  London^  for  seven  t^ars  at  the  least"  Between  this  26th  section 
ind  the  41st,  there  are  a  great  many  regulations  concerning  the 
lersons  who  are  to  take  an  apprentice,  and  who  are  to  be  bound 
apprentices.     Then  comes  section  41st,  which  says,  ''  That  all 

*  mdentures  of  apprentice,  otherwise  made  or  taken  than  is  by  this 

*  statute  limitedy  ordained,  and  appointed,  shall  be  clearly  void  in 

*  the  law  to  all  intents  and  purposes"  The  (question,  therefore, 
WW  upon  this  41st  section  taken  together  with  the  26th.  And 
t  is  to  be  inquired  — -  Ist,  Whether  the  41st  section  has  a  relation  to, 
md  runs  over  all,  the  several  clauses  of  the  act,  so  as  to  reach  the 
i6th  section.  2dly,  If  it  do,  then  whether  it  makes  such  an  in- 
lenture  void,  or  whether  it  makes  it  voidable  only.  First,  I  do 
mH  see  but  that  it  does  run  over  the  several  clauses  of  the  act,  so 

*  to  reach  the  26th  clause.  Secondly,  I  am  of  opinion  that  it 
bea  not  make  this  indenture  void ;  but  only  voidable,  if  the 
Ntttiea  themselves  think  fit  to  take  advantage  of  it.  There  are  many 
iasea  where,  tliough  according  to  the  strict  words  a  thing  is  made 
midf  yet  such  thing  is  held  not  to  be  absolutely  void,  but  only 
rmdabie.  One  instance  of  this  is  the  statute  of  IVestm.  2.  c.  1. 
"ebtiog  to  fines  levied  by  tenant  in  tail.  The  act  says,  that  the 
iae  shall  be  <<  ipso  jure  nuUus"  as  strong  an  expression  as  can  be 
biraght  of:  and  yet  it  has  been  held  that  it  shall  not  be  absolutely 
vid  against  the  issue  in  tail;  but  only  work  a  discontinuance, 
lad  pat  him  to  his  Jbrmedon,  if  he  think  fit  to  take  advantage  of 
i,  'In  Hob.  166.  in  the  case  of  Winchcomb  v.  Bishop  of  fVin- 
AjSJitVf  several  cases  of  this  kind  are  collected  ;  one  of  which  is 
rery  anaterial,  viz.  That  a  sheriff's  bond  against  the  statute  of 
fil/^m.6.  is  made  utterly  void;  and  yet  "  Non  est  factum"  can- 
pt  be  pleaded  to  it.  That  is  the  case  of  a  bond ;  this,  of  ah 
identure*  Here  is  an  indenture  between  the  master  and  his 
Ipprentice  to  serve  for  four  years;  and  the  apprentice  has 
icaiially  served  four  years:  it  has  had  iu  effect  between  the 
VIBlies  ;  neither  of  them  has  thought  fit  to  take  advantage  of  any 
kifect  in  it.  The  parish  has  had  the  benefit  of  this  apprentice's 
arrice,  as  far  as  the  service  of  an  apprentice  is  a  benefit  to  a 
Nrisb,  and  yet  the  parishioners  would  make  it  void:  this  would, 
^iBiink,  be  extremely  hard.  I  will  mention  a  case  which  was  not 
Vef^tioned  at  the  bar ;  it  is  in  1  Salk.  98.  Barber  v.  Dennis  {a)  ;  but  Ante,  vol.  t 
I  more  fully  stated  in  6  Mod.  69.    The  widow  of  a  waterman,  pl.«2^. 

c  c  4 
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%irbo,  BB.  was  saidy  by  the  usage  of  Waiermtiiii  HaU^  laagrtake 
an  apprentice,  had  her  apprentice  taken  from  her,  and  put  on 
boara  a  Queen  s  ship,  where  he  earned  two  tickets,  which  eanie 
to  the  defendant's  hands,  and  for  which  the  mistress  brdd^t 
trover.  It  was  agreed  the  action  would  well  lie  if  the  apprentice 
were  a  legal  apprentice ;  for  his  possession  would  be  that  of  his 
master,  and  whatever  be  earned  shall  go  to  his  master.  But  it 
was  objected,  that  this  supposed  apprentice  was  no  legal  ap- 
prentice if  the  indentures  be  not  enrolled  pursuant  to  the  act  of 
6  Eliz. ;  and  if  he  were  not  a  legal  apprentice,  the  plaintiff  bad 
no.title.  But  Load. Chief  Justice  Holt  said,  he  would  under- 
stand him  an  apprentice,  or  servant  dejacto,  and  that  would  suf- 
fice against  them  being  wrong-doers.  In  the  report  in  Salkdd^ 
the  word  **  servant"  is  not  mentioned.  And,  indeed,  an  action 
could  not  have  been  brought  for  a  servants  wages,  either  on 
board  or  elsewhere :  for  a  master  cannot  bring  an  action  for  the 
wages  of  his  servant ;  though  for  the  wages  of  an  apprentice  be 
may»  because  the  time  of  an  apprentice  is  considered  as  the  time 
of  the  master ;  and  what  is  earned  by  the  apprentice  is  considered 
as  belonging  to  the  master.  Now,  if  the  construction  of  this  act 
had  been  so  very  strict  as  is  contended  for,  such  a  construction 
would  have  avoided  the  apprenticeship  to  the  effect  then  m  ques- 
tion ;  and  the  mistress  could  never  have  maintained  that  action. 
Therefore,  I  am  of  opinion,  that  this  indenture  is  not  void,  so  as 
to  be  liable  to  be  taken  advantage  of  by  a  third  person;  but  void- 
able only,  at  the  election  of  the  parties,  if  they  think  fit  to. take 
advantage  of  it.  And  it  would  be  extremely  hard  that  all  th^c 
indentures  should  be  absolutely  void  for  want  of  any  single  quali- 
fication required  by  this  act.  If  the  time  of  service  waa  the  only 
circumstance,  liable  to  this  objection,  I  should  not  think  k  of  so 
much  consequence ;  for,  I  believe,  there  are  not  many  bindings 
for  a  less  term  than  seven  years ;  but  there  are  a  vast  many  other 
qualifications  that  are  mentioned  in  the  5  £/i2;.,  which  are  all 
liable  to  the  same  objection ;  and  if  a  binding  for  seven  years  be 
necessary,  it  follows,  that  if  any  one  of  these  qualifications  are 
wanting,  the  indenture  will  be  in  the  very  same  case  as  if  this  cir- 
cumstance of  time  was  wanting ;  and  if  so,  I  question  whether  any 
one  settlement  under  an  indenture  of  apprenticeship  has  been 
gained  for  50  years  past.  Therefore,  upon  this  argument,  I  am  ol^ 
opinion  that  the  settlement  is  good,  though  the  binding  was  only 
for  four  years.  But  then  there  conies  the  statute  of  3  &  4  fF.  &  M- 
c.  II.  §8.  which  enacts,  **  That  if  any  person  shall  be  bound  aiv> 
*'  apprentice  by  indenture,  and  inhabit  in  any  town  or  parish^- 
<*  such  binding  and  inhabitation  shall  be  adjudged  a  good  settle—" 
•*  ment,  though  notice  in  writing  be  delivered  and  published  :*  "^ 
from  whence  it  is  inferred,  that  if  there  be  no  binding  by  5  -Efe-^. 
then  there  is  no  settlement  by  3  &  4  ^.  &  M.  But  this  act  ol 
King  fVUliam  and  Queen  Mari/  takes  it  up  as  he  finds  it;  an^ 
only  intends  that  an  apprentice  should  not  be  obliged  to  { ~ 
notice  in  writing.  The  construction  of  both  statutes  must  be 
same.  And  tliough  the  notion  of  settlements  of  poor  persons  ha< 
not  obtained  at  the  time  when  the  act  of  5  Eiiz.  was  made,  as  i'^ 
has  done  since,  yet  it  was  a  mistake  of  one  of  the  counsel  to  say^:9 
that  the  33  Eliz,  was  the  first  act  relating  to  th^  settlement  <^  ^ 
poor  persons ;  for  27  Hen,  8.  c.  25.,  which  is  printed  in  RoiUir  ^ 
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edition  of  the  Statutes  at  Large,  establishes  a  settlemetit  (ot,  such 
as  had  been  born  or  dwelt  three  years  in  any  parish :  there  was 
a  subsequent  statute  1  Edvo.  6.  c.  S.  But,  indeed,  the  present 
notimis  of  settlements  have  taken  their  n>e  from  13  &  H  Car.  2. 
«.  12.  Tfae  principal  objection  to  this  binding  for  four  years  only 
was  founded  upon  the  case  of  Cuerden  v.  Leland  (a),  where  the  (a)  See  vol.  i. 
indenture  was  holden  to  be  absolutely  void  for  want  of  beine  pi*  64S. 
stamped :  and  how  to  distinguish  that  case  from  this  is  the  dit- 
iicuity.  If  there  liad  been  no  other  words  in  the  8  Ann.  c.  9.  than 
there  are  in  this,  tlie  difficulty  had  been  great  enough.  But  that  case 
materiaUy  differs  from  the  present ;  for,  in  that  case,  there  were 
not  only  the  words  '*  that  all  indentures,  whereupon  the  duty  was 
"  unpaid,  and  all  unstamped  indentures,  should  be  void  ;'*  but  the 
act  of  parliament  went  on  further,  and  added  these  words,  **  and 
**  not  available  in  any  court  or  place,  or  to  any  purpose  what* 
'*  soever."  And  there  is  a  subsequent  clause  which  further 
enacts,  **  that  no  indenture  required  by  that  act  to  be  stamped, 
'^  shall  be  given  or  admitted  in  evidence  in  any  suit  to  be  brought 
**  by  any  oi£  the  parties  thereunto,  unless  such  party  on  whose 
'*  behalf  it  shall  be  given  or  admitted  in  evidence  do  first  make 
"  oath  Uiat  the  whole  sum  really  given  with  the  apprentice,  or 
*'  contracted  for,  was  truly  inserted."  So  that  in  that  case  it  was 
superadded;  1st,  that  such  indenture  should  not  be  available  in 
any  court  or  place ;  2dly,  that  it  should  not  be  given  or  admitted 
in  evidence,  and  yet  the  order  made  in  that  case  was  grounded 
upon  the  indenture  which  was  not  stamped,  nor  waMic  duty  paid. 
Therefore  the  justices  admitted  a  matter  in  evidence  which  they 
ought  not  to  have  done.  And  it  has  been  holden,  that  if  the 
justices  admit  evidence  which  they  ought  not  to  admit,  it  is  a 
sufficient  reason  for  quashing  their  orders.  And,  therefore,  that 
case  of  Cuerden  v.  Let/land  was  properly  determined ;  because 
the  justices  should  not  have  admitted  the  evidence  upon  which 
they  grounded  their  order.  Therefore,  I  am  of  opinion,  that  the 
present  indenture  is  not  absolutely  void,  but  only  voidable  at 
most.-— The  other  three  Judges  concurred  in  opinion,  that 
this  indenture  was  not  absolutely  void,  but  only  voidable;  and 
that  at  the  election  of  the  parties  only,  and  not  by  a  third  person  ; 
for,  that  this  indenture  could  only  be  avoided  by  the  master  or 
servant,  who  were  the  parties  to  it,  but  not  by  the  parish,  who 
have  had  the  benefit  of  the  service  of  this  apprentice.  They 
added  some  instances  to  prove  that  where  the  strilct  words  of 
statutes  seem  to  make  things  nullities,  yet  they  must  be  regularly 
avoided  before  they  shall  be  absolutely  considered  as  such  ;  par- 
ticularly where  a  previous  sentence  of  excommunication  is  re* 
quisite;  though  a  statute  says,  **  that  the  person  shall  be  ipso 
Jhdo  excommunicate."  And  they  thought  it  would  be  incon- 
venient to  admit  too  rigid  a  construction  of  the  41  St  clause*  of  the 
5  Eliz*  c.  4.  which  seemed  to  them  to  be  a  law  more  beneficial  to  . 
corporations  than  to  the  public  in  general,  and  which  had  not 
been  much  regarded  or  favoured,  (a) 

{a)  See  also  Rex  v,  St.  Petrox,  that  not  void  for  having  oinitt«d  the  allef* 

the  indenture  of  n  parisli  apprentice  native  directed  by  43  Elii.  c.  2.  $  5. 

bound   "until  vhe  shall  have  accom-  <<  or  the  time  of  lier  marriage.*'     Po$t,. 

her  full  age  of  21  years,'  i^  pi.  504. 


M^  8XTTLSMENT   BT    APPRBNTICBSHIP.  [Ch.  VII. 

A  hmding  and  49i.  Rex  V.  Northofifnram,  E.T.  13  G.  2.  MSS.  -*-  The  mother 
tervkewiliffUB  of  the  pauper  propeaed  to  put  him  an  apprentice  U^  A.  &  in  M 
^rJ^Tt^dic  ^*  refused  to  take  him  unieis  his  relations  wouki  clothe  him,  or 
mpmtnticef€ehe  furnish  money  for  that  purpose.  The  grandfather  of  the  pauper 
not  inserted  in  accordingly  agreed  to  pay  30«.  to  the  master  to  clothe  the  boy 
the  indentures ;  withal ;  and»  in  pursuance  of  this  agreement,  the  master  laid  out 
for  that  only  the  S0«.  in  clothing  for  the  boy.  Afterwards  an  indenture  was 
■"^'i**^/*'®-  r  ^^^"^  •"^  executed  by  the  master  and  the  apprentice,  and  the 
^ta^  but  do5i  ^^'  'cpaid  by  the  grandfather  to  the  master.  The  pauper 
not  vacate  the  served  his  time  under  the  indentures.  The  question  was.  Whether 
Indentures.  this  SOff.  be  such  a  Sum  as  ought  to  be  inserted  in  the  indentures 
8.C.sSe8s.i9G.  by  the  8  Ann.C'  9.<.  39.?  —  Leb  C.  J.  said,  the  not  inserting  in 
sStr.1132.  words  at  length  the  full  sum  received,  or  directly  or  indirectly 
Burr.  S.C.  145.    given,  contracted,  or  agreed  for,  subjects  the  master  or  mistress 

to  a  forfeiture^  but  does  not  make  the  indenture  void.  —  The 

other  three  Justices    concurred,   that  the  pauper,  by  serving 

under  these  indentures,  had  gained  a  settlement  in  iV. 

Settlement  may       495.    Rex   v.   St.  Peter's-on-lhe'HiUy  H.T.l^G.%   MSS.— 

be  gained  where  J.  was  legally  settled  at  St.  M.f  by  a  hiring  and  service,  and 

the  apprentice  is  afterwards  was  bound  an  apprentice  in  St.  P.,  in  C*  to  a  car- 


^•»^'»!!!?.^K«  penter,  for  seven  years ;  but  the  indentures  were  not  executed  by 
noC< 


CTecu^by  ^*'  master.  —  Leb  C.  J.  It  is  objected,  that  this  indenture  is  not 


the  master.         good  because  not  executed  by  the  master,  but  that  makes  no 

difference  if  Uie  apprentice  himself  was  bound  (a.) 
A  binding,  496.  Rex  ¥•  St.  Petroxy  T.T.  19  G.  2.  Burr.  S.  C.  248.  —  The 

though  defec-  pauper,  a  pom  girl,  was  bound  an  apprentice  by  the  parish  of 
tive  in  omitting  St.  Petrox  to  R.  G.,  with  her  to  serve,  dwell  and  abide,  until  she 
part  of  the  form  thould  have  accomplished  her  full  age  of  21  years.    The  statute 

4S  jm^c*2  «5  ^^^^  ^'*^*  ^  *^*  *•  ^'  ^^^^^'  "  That  it  shall  be  lawful  to  bind  any 
and  mui^  bel  **  ^^^^  children  apprentices  till  such  iiooman  c^Ud  shall  come  to 
tmwskthepar'  *' the  age  of  21  years,  or  the  time  of  her  marriage."  —  The 
Hn,  yet  not  CouuT  thought  it  not  void  for  want  of  the  alternative  of  marriage : 
avoided,  shall  though  perhaps  not  obligatory  on  the  parties.  In  the  Ipnoick 
be  good  for  the  ^j^^  ^^j^  ^jj^  indenture  was  holden  not  to  be  binding  betwixt  the 
^g^Uement!  P^^'ties,  yet  it  was  holden  neither  to  be  void  nor  voidable  by  the 
(b)  The  case  of  P^"^^  ^  ^  ^^^  gaining  &  settlement.  But  even  if  there  was  no 
St.  Nicholas  v.  authority  in  the  case,  yet  the  indentures  ought  not  to  be  con- 
st. Peter's,  sidered  as  absolutely  void,  but  only  voidable ;  for  it  woukl  be 
ante,  pi. 495.  extremely  hard  that  a  poor  child  who  had  served   many  years 

under  an  indenture  of  apprenticeship  should  lose  the  benefit  of 
)ier  settlement,  because  the  justice's  clerk  who  made  the  in- 
denture happened  to  be  either  ignorant  or  negligent. 

An  apprentice.  497-  Rex  v.  Whitechurch  Canomcoruniy    T.T.  5G.S.Burr.S. 

ship  must  bo  by  C  540«— - 1/.  G.,  when  he  was  22  years  of  age,  agreed  with  B^  a 

deed  or  writing  t  stone-ma^n,  who  lived  in  fT.jP.,  that  he  B.  should  take  G.  ap- 

form  parol  bind'  prentice  for  the  term  of  six  years,  and  teach  him  him  his  Uraae 

agreement  to  be  ^  ^  stone-mason ;  that  lie  should,  during  the  term  of  his  ap- 

an  apprentice,  is  prenticeship,  provide  for  him  meat,  drink,  washing,  lodging,  and 

nocasuflicient  clothing;  Uiat  G.  should  live  with  and  work  for  him  as  lua  ap- 

(a)  Sec  the  case  of  Rex.  v.  Fleet, ;>o«,  c.  30.  and  the  case  of  Rex  «.  8c  Ni-  - 

pi. 500.  that  an  apprentice  legaUy  bound  cholas  in   Nottingham,  past,  pi.  50^.,. 

shall  not  be  prevented  fi^om  gaining  a  that  a  parish  apprentice  slwll  gain  a  set— 

vetllemeRt  OB  account  of  the  master's  not  tlement,  although  he  did  not  csecuffl 

iMwiog  signed  the  couuteipart  pursuant  the  indenture  by  which  he  was  bsvnd. 
to  the  direction  of  the  8  &  9  W.  5. 
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prentice  ia  his  laid  trade  during  that  term ;  and  that  indentures  bindmg  to  gain 
ehiMild  be  executed  between  them  accordingly:  but  no  indentures'  aietdement. 
were  ever  executed.     G.,  immediately  after  the  agreement  was  |**  ^^  ^t 
nrndt^  went  to  live  with  B.^,  and  worked  for  him  as  an  apprentice  g.^^^.  lou^ 
in  his  trade  for  five   years  and  upwards,  in    W.  J*.,  and  was  likc'effcet. 
also  sometimes  employed  by  B.  in  husbandry^business ;  of  which 
6*  complained  as  contrary  to  the  agreement  by  which  he  was  to 
work  for  B,  in  the  trade  of  a  stone-mason.     G.,  before .  the  ex- 
piration of  the  last  year  of  the  term,  married,  and  left  his  master 
with  ins  master's  consent.     There  never  was  any  otlier  contract 
oi<  agreement  between  him  and  B.    No  wages  were  ever  paid  by 
B.toG;  but  a  little  pocket-money  was  sometimes  given  to  him 
by  B*    They  considered  themselves  as  master  and  apprentice; 
but  as  no  indenture  was  ever  executed   between  them,   they 
thought  that  they  were  at  liberty  to  part  when  they  pleased. 
When  G.  complained  to  B*^  that  he  ought  not  to  be  employed 
except  in  his  business  of  a  stone-mason,  B.  told  him,  that  he 
might  go  away  if  he  pleased.  —  Mr.  Thurlow  contended,  that 
the  .pauper  was  neither  bound  as  an  apprentice,  nor  hired  as  a 
servant;  that  he  could  not  be  an  apprentice  because  there  was 
no  indenture  executed ;  that  he  could  not  be  a  servant  because 
there  was  no  hiring  either  express  or  implied ;  and  that  the  objects 
being  different,  the  binding  sis  an  apprentice  and  the  hiring  as  a 
servant  could  not  be  converted  one  into  the  other.  —  The  Court  sce  Rex  v.  Sc 
mentioned  the  case  of  Rex  v.  St,  M.  /T.  as  in  point,  and  held  Mary  Kallaii. 
that  G.  gained  no  settlement  under  this  agreement.  der^ioit,pL540. 

498.  Rtx  V.  St.  Matthew  $  Bethnal-Green,  H.  T.  7  G.  3.  Burr.  Ad  apprentice 
-S.  C*  574.  —  jP.  was  brought  up  at  the  charity-school  of  St.  J.  fF.,  bound  out  by  a 
and  in  the  year  1747  was  bound  apprentice  by  indenture  to  /^,  p«f>l>c  chaii^ 
a  blacksmith,  for  seven  years ;  and  served  his  whole  time  as  ap«  ^"'  'tbT  crti 
prentice  under  such   indenture,  with  /{.,   in  St.  Botolph  t»ithout  ule^mlentiirebe 
Aldgate  ;  and  at  the  time  of  his  being  put  apprentice,  the  sum  of  not  stamped. 
6/.  was  inserted  in  the  indenture  as  paid,  and  was  actually  then  ^^  Yutx  v.^ 
paid  to  /{.,  in  consideration  of  his  taking  /*.  to  be  his  apprentice,  Ditchingham, 
out  of  a  voluntary  yearly  contribution  or  subscription  of  divers  of  iMt^  pl.505. 
the  inhabitants  of  St.  J.  W.^  for  the  purpose  of  putting  out  bojrs 
and   girls  apprentices,  brought  up  at  the  charity-school  of  St. 
/.  W.      There  are    annually  elected,  by  the   contributors  or 
Bobscribers,  four  trustees  to  manage  the  charity,  and  a  treasurer  i 
a  number  of  boys  and  girls  are  every  year  bound  out  by  the 
truatees  as  apprentices;  and  part  of  the  charity-money  is  ad? 
vanced  with  such  apprentices  by  the  treasurer.     By  the  order  of 
the  tmstees  R.  received  the  St.  mentioned  in  the  indenture,  from 
the  tmstees  or  treasurer.     The  indenture  was  not  stamped  with 
mny  stamp  denoting  %d.  in  the  pound  to  have  been  paid  by  the 
maater  for  every  1/.  of  the  bl.  paid  to  R.    One  question  in  this 
caae  was.  Whether  it  was  necessary  to  the  purpose  of  a  settle- 
-tneot,  that  these  indentures  should  be  stamped?    It  was  cod* 
-tended,  that  this  case  falls  within  the  proviso  and  exception  in 
the  stamp  act  of  8  Ann.  c.  9.  $.  40.  *'  That  nothing  in  that  act 
*«  shall  be  construed  to  extend  to  charge  any  master  or  mistress 
**  with  the  payment  of  any  of  the  said  duties,  in  respect  of  any 
**  money  by  him  or  her  received  with  any  apprentice  or  servant 
**  who  shall  be  put  or  placed  out  at  the  common  or  public  charge 
*<  of  any  parish  or  township,  or  by  or  out  of  any  pubiic  charity  s 


3d6 


Ifanagreement 
be  made,  that  a 
boy  shall  be  put 
apprentice,  but 
no  indenture 
executed,  be 
cannot  gain  a 
settlement  as  a 
hired  tervarU  by 
•erring  as  an 
apprentice 
tinder  such 
agreement. 

Same  point. 
Rex  V.  Kings- 
weare»  Burr. 
S.  C.839. 


(6)^n/?,pl.497. 

An  apprentice 
If^^y  bound 
iUiall  not  be 
prerentad  from 
gaining  a  settle- 
ment under  the 
iiidenturesyfrom 
the  master  not 
having  signed 
the  counterpart. 
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•«  or  to  require  the  stamping  of  any  indenture,  articles,  covenant, 
**  or  contract  relating  to  such  apprentice  or  servant  as  last  men- 
**  tioned."  —  The  Court  were  clear  that  this  was  a  public  cha- 
ritv{a)f  and  that  it  was  not  necessary  to  gain  a  settlement  that  the 
indenture  should  be  stamped. 

499.  Peter-Church  v.  AU  Saints,  H.  T.  10  G.  3.  Burr.  S.  C.656. 
—  Lewis  was  born  in  the  parish  of  the  Hat/,     Afterwards,  he  and 
his  father  entered  into  an  agreement  in  writing,  (not  stamped,) 
with  Mart/  Tringham^  \n  the  following  words,  viz.  "  Be  it  reroem- 
**  bered,  that  it  is  agreed  between  Mrs,  M.  T.,  cooper's  widow,  of 
**  the  parish  of  A.  5.,  in  the  city  of  Hereford,  of  the  one  part ;  and 
"  A*  L.  the  elder  and  A,  L.  the  younger,  of  the  parish  ofDorstonef 
**  in  the  county  of  i/.,  of  the  other  part ;  in  manner  as  followeth  : 
**  Whereas  the  said  A.  L.  the  younger,  with  the  consent  of  ^.  L, 
"  the  elder,  is  to  be  bound  apprentice  unto  the  above-named -Mrs. 
**  M.   T,,   for  the  term   of  seven  years ;   the  said  M.  T.  doth 
'^  hereby  covenant  and  agree   to  pay  unto  the  said  A,  L,  the 
"younger  the  sum  of  1/.  5s.  the  first  year  of  the  seven ;  and 
**  the  four  following  years,  the  sum  of  2/.  10*.  a  year ;  and  the 
"  sixth  year  to  pay  him  the  said  A.  L.  the  younger  the  sum  of 
**  SL  ;  and  the  seventh  and  last  year  the  sum  of  4/. ;  all  of  good 
"  and  lawful  British  money.*'     In  the  margin  of  the  agreement 
were  written  these  words,  "  The  boy's  time  to  begin  from  the 
"  date.''   £.,  the  pauper,  entered  into  the  service  of  M.  71,  served 
her  two  years,  and  received  the  money  mentioned  in  the  agree- 
ment,  for  such   time ;  then  left  his  mistress ;  no  indentures  of 
apprenticeship  having  been  executed  pursuant  to  such  agreement ; 
and  has,  since,  gained  no  settlement.  —  Yates  J.    An  apprentice- 
ship was  certainly  the  thing  in  view  in  the  present  case ;  but  there 
was  no  indenture  ever  executed,  nor  was  the  agreement  stamped. 
In  the  case  of  a  servant  there  must  be  a  hiring  for  a  year  as  well 
as  a  service.     But  this  pauper  was  an  infant,  and  therefore  could 
not  hire  himself,  and  his  father*s  agreement  could  not  bind  his 
infant  son  as  a  servant ;  though  his  infancy  would  be  no  obstacle 
to  his  being  bound  as  an  apprentice.     Such  a  construction  as  has 
been  attempted  would  evade  the  stamp  act.     He  could  not  gain  a 
settlement  under  the  service  here  stated —  Mr.  Justice  Willes 
was  of  the  same  opinion.     This  could  be  no  contract  by  way  of  a 
hiring  for  a  year.     The  infant  could  not  contract  to  hire  himself 
for  a  year:     This  case  was  very  like  that  of  Whitechurdi  Canonic 
corum  (b),  where  the  pauper  was  adjudged  to   have  gained  no 
settlement,  either  as  an  apprentice,  or  as  a  hired  servant. 

500.  Rex  V.  Fleet,  T.  T.  17  G.  3.  Cald.  31.  — The  pauper 
Baskett  was  when  an  infant  bound  out  a  parish  apprentice  until 
she  should  attain  her  age  of  21  years  or  day  of  marriage.  The 
original  indenture  was  properly  executed  by  all  the  parish -officers, 
and  allowed  by  two  justices.  The  counterpart  was  also  allowed  by 
the  same  justices ;  but  neither  the  original  indenture,  nor  the  coun- 
terpart, were  executed  by  tlie  master.  The  master  nevertheless  ac- 
cepted the  indentures  and  the  pauper,  whom  he  considered  as  his 
apprentice  till  the  apprenticeship  expired.  The  question  was, 
Whether,  as  the  master  had  not  signed  the  counterpart,  pursuant  to 
the  directions  of  8  &  9  W.  3.  c.  30.  §.  .'3.  the  pauper  had  gained  a 
settlement  by  the  apprenticeship?  —  Lord  Mansfield:  There 
is  no  doubt.     The  binding  was  authorized  by  43  Eliz,  c,  %  §  5. 

(n)  Sec  a?)  to  apprentices  bound  by  publii*  charities,  vol.  i. 
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loDg  before  the  act  requiring  a  counterpart.  But  though  th6 
binding  iraft  valid  if  the  apprentice  was  received,  it  was  doubtful 
till  that  statute  was  made,  whether  the  persons  to  whom  such 
poor  childreo  were  to  be  bound,  were  compellable  to  receive 
them.  Tliat  statute  was  therefore  made ;  and  it  subjects  the 
master,  upon  his  refusal  to  receive  the  apprentice,  to  a  penalty: 
but.  in  no  other  respect  confirms  the  power  of  binding,  which  was 
already  fully  established.  —  Aston  J.  It  has  been  so  settled  in 
the  case  of  Res  v.  St.  Peter  s-on'the-hili.  (a)  :  (a)^nte,pL4954 

501.  Rex  V.   Highnam,    H,T.    25G.S.    Editor'*  MSS.—  Whereanap- 
Readmg,  the  pauper,  was  born  at  //.,  the  place  of  his  father's  prendccahip  is 
settlement.    When  he  was  17  years  of  age,  he  went  to  Evans  of  iniendedf  and 
the  parish  of  Si.  Mary  de  Crespt,  in  Gloucester,  carpenter,  for  the  ^  ^^^^ 
purpose  of  being  his  apprentice  for  four  years,  to  Jearn  the  trade  J^^  enter  ^ 
of  a  carpenter :  but  to  save  the  expences  of  indentures  and  duty,  into  a  written 
(4-/.  4«.  consideration  being  paid  by  the  pauper  to  his  master),  be  agreement,  thi* 
and  his  master  agreed  to  sign  an  agreement  on  unstamped  papert  defective  ap- 
which  was  accordingly  done  in  the  following  manner :   "  Articles.  F«Jjdce«hip 
"  of  agreement  made  and  concluded  upon   this  thirteenth  July  gettlemenfbr  * 
•*  1772,  12  G.  3.  between  £.,  of  the  city  of  G.,  carpenter,  and  way  of  hiring 
''  R*f  of  H.     In  consideration  of  the  weekly  wages,  or  sums  of  and  Benrice. 
"money,  and  covenants  hereinafter  mentioned;  and  which,  on   ac.Cald.49i. 
*'  the  part  of  the  said  £.,  are  hereinafler  agreed  to  be  paid,  done,  3^  j^^x  v. 
**  and  performed  ;  the  said  R.  doth  covenant,  promise,  and  agree  Laindon,  poit, 
*<  to  and  with  the  said  E.  in  manner  following,  that  is  to  say,  pl.507. 
<<  he  the  said  R*  shall  and  will  faithfully  serve  the  said  E.  in  the 
*'  business  of  a  carpenter,  from  the  date  of  these  presents  to  the 
'<  full  end  and  term  of  four  years  next  ensuing,  and  fully  ta  be 
«  complete  and  ended.  The  consideration  of  this  agreement  is,  that 
*'  the  .said  E,  do  pay  to  R,  for  every  week's  work  he  do  work, 
"  4<.  6d.  per  week  for  the  first  year ;  for  the  second  year  5s. ;  for 
**  the  third  and  fourth  year  6s.  per  week.     E.y  R.     Signed  and 
*^  delivered  in  the   presence   of  us,  /.  //.,  /.  A.,  and  A.  i2.  — 
*'  1772,  September  29.     i2.  Dr.  to  £.,  the  sum  of  4/.  45.,  witness 
**  my  handl,  R.*'     It  appeared  by  the  parol  evidence  of  /{.,  that  at 
the  time  of  signing  the  above-mentioned  agreement,  it  was  further 
agreed  by  parole  between  the  pauper  and  E.,  that  the  pauper 
should  find  his  own  diet  and  lodging,  and  that  he  was  to  be  his 
own  master  on  Sundays,  and  was  not  to  be  paid  for  the  time  he 
should  play,  but  was  to  be  paid  a  proportionable  part  only  of  the 
weekly  sums  before-mentioned,  for  the  time  he  should  work.  The 
pauper  played  when  he  pleased,  and  was  out  of  his  master's  service 
at.leasta  fortnight  or  three  weeks  in  every  year,  besides  Sundays; 
and  at  the  end  of  every  week  his  master  deducted  for  the  time  he 
had  absented  himself  from  work ;  and  he  had  every  Sunday  to 
himself.    He  went  to  his  father's  at  H.  every  Saturday  evening, 
Hnd.  did  not  return  to  his  master  till  Monday,  or  sometimes  not 
till  Tuesday  morning,  and  he  served  the  four  years  in  the  manner 
before-mentioned.     The  pauper  R.  was  removed  with   his  wife 
and  child  from  St.  Aldate  in  Gloucester  to  H.:  and  the  Sessions 
confirmed  the  order.  —  Mr.  Bearcroft.     It  is  expressly  suted 
that  an  apprenticeship  was  intended ;  but  to  save  expence,  the 
parties  make  an  agreement  on  unstamped  paper.     An  apprentice- 
%1iip  for  four  years  is  good,  for  the  purpose  of  a  settlement ;  but 
then  it  must  be  on  stamps,  and  the  duty  paid  on  the  consideration. 


39K  aBTTLKMKMT    BY    APPAiCMTICKSHIP.  [Ch.  Yll. 

A  binding  for  seven  years  not  stamped  would  be  voidt  and 

althoQgh  stamped,  would  be  void,  if  there  was  any  consideration, 

and  the  6d.  duty  not  paid ;   for  which  they  cited   Cnerden  v. 

(a)  AfOe,  vol.  i.  LeyUnd  (a) ;  so  that,  as  a  binding  or  apprenticeship,  this  paper 

pl.  645.  was  doubly  void«      But  secondly,    a  defective   apprenticeshtp 

could  not  give  a  settlement  by  hiring  and  service :  besides,  this 
would  not  by  itself  have  been  a  sufficient  hiring ;  for  he  must  be  & 
servant  for  the  whole  year,  and  every  part  of  it.  *  Now  he  was  to 
be  his  own  master  on  Sundays,  and  to  work  or  play  as  he  pleased 
en  other  days,  and  the  result  was,  that  he  was  absent  for  weeks : 
but  the  whole  was  a  fraud  to  avoid  the  stamp  and  duty.  -^  Mr. 
Wilson  contrd,  admitted  that  there  could  be  no  settlement  by  ap« 
prenticeship  ;  it  must  be  by  service.  If  it  were  not  for  the  intro- 
ductory part  of  the  case,  it  would  be  clearly  a  contract  of  service 
for  four  years.  The  question  then  is,  Whether  the  parties  intended 
an  appreuticeship  ?  for,  if  they  did,  it  certainly  would  not  f^ve  a 
settlement  by  way  of  service ;  that  was  decided  in  Rex  v,  White^ 
Qi)AH»e,p\A91'  church  Canonicorwnu  (b)     It  ddes  not  appear  in  this  case,  that  the 

master  ever  intended  an  apprenticeship  :  the  pauper  undoubtedly 
did  at  first  intend  to  become  an  apprentice ;  but  he  changed  that 
intention  on  account  of  the  expence ;  and  then  both  parlies 
intended  a  service;  and  the  pauper  served  accordingly  for  four 
years.  It  is  objected,  that  he  was  to  be  his  own  master  on  Suh" 
days;  but  that  is  jhitcI  evidence  against  a  tvrUien  agreement,  and 
ought  not  to  have  been  received :  but  leaving  that  out  of  the 
case,  the  agreement  on  the  face  of  it  is  an  express  obligation  to 
serve  the  whole  four  years.  It  is  like  the  case  of  spinnmg  at  so 
much  per  stone.  There  is  nothing  fraudulent  in  this  agreement. — 
Lord  Mansfield  :  There  is  nothing  so  manifest,  even  on  the 
&ce  of  tlie  written  agreement,  as  that  a  fraud  was  intended.  He 
meant  to  be  an  apprentice;  and  to  defraud  the  revenue.  A 
servant  never  gives  a  consideration.  —  Ashhurst  J.  He  is  to 
serve  as  a  carpenter  f  that  is,  not  as  a  servant.  —  Buller  J. 
There  was  no  change  of  intention ;  the  whole  was  one  transaction. 
Why  else  does  the  master  take  the  4/.  4^.?  They  meant  to 
have  the  advantage  of  an  apprenticeship  without  the  expence.  — » 
Orders  confirmed. 
A  parish  ip-  £02.  Rex  v.  St.  Nicholas  in  Nottingham,  M.  T.  S9  G.  3.  2  T.  R. 

prentice,  bound  726.  —  //.,  a  poor  boy,  settled  in  St.  N.  in  Nottingham,  which 
to  a  roaster         jg  a  county  of  itself,  was,  by  the  overseers  of  St.  N.,  bound  ap- 

^^i'^A  r^^'^  »«,^-J  «<"  ^f^"^'  '"  the  county  of  JV.,  f««e-woj^- 
and  county,  will  ""^^CT,  until  21  years  of  age.  This  mdenture  was  under  the 
gain  a  settle-  hands  and  seals  of  the  churchwardens  and  overseers  of  St.  N., 
mcntbyresid-  and  allowed  by  justices  of  the  peace  of  the  town  and  county  of 
'"Si^tS*^*  ^®  ^®^°  ®^  Nottingham,  and  signed  by  B.  the  master,  but  mat 
dentare  al-""  ^^^^f^uted  by  the  pauper;  under  which  indenture  the  p«uper  served 
though  iie,  the  ^^  master  in  Basford  five  months,  when  he  was  discharged  under 
appmitice,  did  the  20G.2.  C.29.  by  two  justices  of  the  county  of  Nottingham 
not  sign  the  from  his  apprenticeship,  on  account  of  ill-treatment  by  the  noaster. 
^^^*  The  boy  then  became  a  charge  to  Basford,  and  was  removed  to 

St.  N.,  as  the  place  of  his  legal  settlement.  —  Lord  Kentom  C*  J. 

This  case  is  of  very  great  importance ;  because  many  poor  people 

are  bound  apprentices  into  manufacturing  counties  from  coooties 

.  V  .         ,  .    where  no  manu&ctories  are  established.     It  seems  to  me  that  the 

pA.7lsr' ''''  ''  **^  ^^  ^'  ^^^^^'^ret,  JUncoln  (c)  has  deeded  this ;  because,  on 
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Alt  €086,  no  doubt  can  be  entertained  but  that  the  inden* 
•  there  executed  by  the  churchwardens  and  overseen 
r  no  question  could  have  arisen  as  to  the  legality  of  the 

if  the  apprentice  himself  had  executed  the  indenture. 
rere  to  be  determined  on  the  words  of  the  statute  4S  Eiit* 
ley  are  extensive  enough  to  warrant  such  a  binding  as  the 
\  they  are  to  bind  apprentices  ''  U)here  the  justices  shaU  see 
tUni  ;"  and  whether  in  or  out  of  the  parish  is  not  specified ; 
I  not  to  be  limited  by  any  other  rule  than  the  propriety  of 
mire  itself.  But  the  great  di£Rculty  arose  in  my  mind  on 
■tatute,  namely,  the  8  &  9  WUl.  3.  c.  SO.  §5.  That  statute, 
citing  that  doubts  had  arisen,  whether  persons  to  whom 
prentices  were  to  be  bound  were  compellable  to  receive 
eckres,  that  they  shall  be  compellable  to  receive  them^ 
Htain  penalties.  Now,  if  this  act  of  parliament  be  com- 
ite  with  that  of  the  43  of  Eliz.^  and  the  one  cannot  be 
d  beyond  the  other,  it  is  a  powerful  restriction  of  the 
statute;  for  persons  residing  in  one  parish  cannot  be 
1  for  not  receiving  apprentices  bouna  from  any  other 

But  I  have  solved  that  difficulty  in  this  vmy:  if  the 
lo  not  reject  the  binding,  but  assent  to  it,  then  there  is 
mrrence  of  all  the  parties  necessary  to  give  validity  to  the 
"6 :  and  if  no  objection  be  made  to  the  binding  before  the 
ice  has  resided  40  days  under  it,  he  thereby  gains  a 
mt.  However,  it  is  the  wisest  way  to  abide  by  former 
tSflBd  that  o^  Rex  v.  St,  Margaret^  Lincoln^  has  determined 
int  (a);  and  that  decision  should  be  the  more  readily  (a)  See  a nuum. 
ly  because  a  contrary  rule  would  be  attended  with  infinite  script  report  of. 
nience  to  the  public.  The  legislature  seeing  that  there  ^"  ^*  ^*^  *• 
any  poor  persons  who  had  not  the  benefit  of  a  parental  ^ ' 
in,  and  judging  very  wisely  and  humanely  that  somebody 
lake  care  of  them,  directed,  by  the  43  Eliz.<,  that  they 
le  under  the  management  of  the  churchwardens  and  over- 
the  poor,  who  were  supposed  to  have  the  best  opportunity 
ing  the  situation  of  the  poor  children,  and  required  the 
snce  of  the  justices  of  the  peace  as  a  check  on  the  conduct 
ihurchwardens  and  overseers.  So  that  it  seems  the  legis- 
Ud  all  that  human  wisdom  could  do,  by  directing  the 
ites,  with  the  churchwardens  and  overseers,  to  do  that  for 
r  children  which  their  parents  could  not  do  for  them.  -— 
MT  J.     However  doubtful  it  may  be,  whether,  under  the 

the  churchwardens  and  overseers,  by  the  consent  of  the 
,  faave  not  a  compulsory  power  of  binding  out  of  the  parish, 
Im  provision  of  the  act,  which  says,  they  shall  bind  **•  where 
littil  see  convenient  ;*'  at  all  events  there  can  be  no  doubt 
:  they  have  the  power  of  making  such  a  binding  with  the 
•f  all  the  parties.  Now  here  the  master  consented  by 
g  the  pauper,  and  the  assent  of  the  pauper  may  likewise 
red  from  the  whole  of  this  case.  It  is  not  stated  nega* 
lat  he  dissented ;  he  did  not  object  to  the  binding,  but 
ider  the  indenture  five  months;  that  implies  his  consent; 
ras  only  on  the  subsequent  ill-treatment  of  his  roaster  that 
lied  for  a  discharge^:  now  that  very  application  is  a» 
lodgment  on  his  part  that  the  indenture  was  binding.    The 
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pauper  then  having  served  more  than  40  days  under  the  ihdeii- 
lure  ought  to  have  the  benefit  of  the  service.  If  aiiv  objection 
could  be  supported  agaiust  this  binding  on  account  of  the  pauperis 
being  bound  out  of  the  county,  it  would  be  productive  of  great 
inconvenience ;  for  many  children,  living  in  parishes  where  there 
is  no  manufiactorj^  would  thereby  be  deprived  of  an  opportunity 
of  being  instructed  in  beneficial  trades,  and  be  confined  to  the 
stations  of  day-labourers.  The  case  of  Si*  Margaret,  lAnccln, 
governs  this.  —  Grose  J.  I  consider  that  all  the  parties  in  thii 
case  consented  to  the  binding.  If  the  apprentice  had  dissented 
from  it,  he  might  have  appealed,  so  might  the  parish  into  which 
the  pauper  was  bound ;  and  by  not  having  appealed,  they  mast 
betaken  to  have  consented.  Then  this  case  falls  within  the  de- 
termination of  St.  Margaret^  Lincoln,  And  it  would  be  produc- 
tive of  great  confusion  and  inconvenience,  if  that  decision  should 
be  departed  from  in  a  case  like  the  present,  and  in  which  so  many 
persons  are  concerned.  I  therefore  consider  myself  as  bound  by 
that  determination. 
A  parish  ap-  503.  Rex  v.  Hamstall  Redxvare,  T.  T.  29  G.  3.  3  T.  R,  380.  — 

prentice  cannot  The  pauper  Cradock,  being  settled  at  /?.,  was  bound  by  indentures 
gain  a  settle-  ^y  (h^  parish- ofiicers  of  /).,  as  a  parish-apprentice  to  Cottou  of 
indentu^cTto  ^^®  same  place,  who  assigned  her  by  deed  to  }V.  of  //.,  with 
which  the  two  whom  she  resided  there  under  the  indenture  for  more  than  40^daySr 
justices  have  and  till  the  time  of  his  death,  when  she  was  removed  by  order  of 
assented  sepa-  two  justices  from  //.  to  R.  The  indenture  was  separately  assented 
^^**^J  for  they  f^  ^^  ^^  justices  of  the  peace  bu  siftning  the  same ;  but  the  tXDO 

are.  for  this  de-    •     /<       j-'i,       .        *^^^^'^lmal  *• 

IbrL  absolutely  J^^*^^^  "*"  ^^^  assent  to  or  sign  the  same  at-  the  same  time,  or  fit 

„^.  the  presence  of  each  other.  —  Lord  Ken  yon  C.  J.     Perhaps  the 

rule,  requiring  the  concurrence  of  two  magistrates  at  the.  same 
time,  may  be  sometimes  attended  with  inconvenience.  But  the 
rule  has  been  long  settled  to  be  that  the  concurrence  of  justices 
together  is  not  necessary  where  the  act  to  be  done  is  merely 
ministerial ;  but  they  must  confer  together  and  form  a  joint 
^  opinion,  where  the  act  is  of  a  judicial  nature.    It  has  been  held 

(whether  rightly  so  or  not  wc  are  not  now  to  enquire)  that  the 
allowance  of  a  poor  rate  is  an  act  merely  ministerial ;  and,  that 

^   '\  being  once  established,   the   consequence  results  that  the  two 

magistrates  need  not  meet  when  they  allow  the  rate.    The  words, 
indeed,  of  the  section  on  which  this  question  arises  are  nearly 
similar  to  those  used  in  the  first,  under  which  tlie  poor  rate  is  to 
be  allowed;  but  when  the  nature  of  this  case  is  considered,  it 
uppears  to  be  one  of  the  most  serious  subjects  that  fall  within  the 
decisions  of.  the  justices.     For  they  are  empowered  by  this  act  of 
parliament  to  take  children  out  of  the  arms  of  tlieir  parents,  and 
to*  bind  them  out  as  apprentices  till  they  are  21  years  of  age^ 
The  law  has  made  them  the  guardians  for  those  children,  wbp 
have  no  others  to  take  care  of  them.     And  who  ought'  to  jiidge=== 
of  the  fitness  of  the  persons,  to  whom  the  poor  children  are  thas^^ 
to  be  apprenticed?     Not  the  overseers  —  they. are  frequently**^ 
obscure  people,  and,  perhaps,  in  managing  the  business  of  th< 
parish  are  not  always  attentive  to  the  feelings  of  parents.    Bui 
the  legislature  intended  that  the  magistrates  should  have  a  di^cl 
and  control  over  the  parish-officers  in  this  instance ;  and  in'  m] 
mind  they  are  called  upon  to  Examine  with  the  most  minute  anc 
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•nxioiM  attention  the  situations  of  the  masters,  to  whom  the  ap« 
prentices  are  to  be  bound,  and  to  exercise  their  judgment  solemnly 
and  soberly  before  they  allow  or  disallow  the  act  of  the  parish* 
oiBcers ;  for  which  purpose  it  is  necessary  that  they  should  confer 
together*  —  AshhurstJ.  The  act  of  the  justices  in  this  case  is 
io  its  natyre  an  act  of  judgment.  They  are  the  guardians  of  the 
monds  of  the  people,  and  ought  to  take  care  that  the  apprentices 
are  not  placed  wiih  masters  who  may  corrupt  their  morals.  Th(i 
justices,  therefore,  should  enquire  particularly  whether  or  not 
they  ought  to  allow  the  binding  by  the  parish-officers;  and  I 
think  th^y  would  be  guilty  of  a  breach  of  duty,  if  they  implicitly 
gave  their  assent  without  examining  info  the  circumstances  of  the 
case.  —  Bui<LER  J.  It  is  not  easily  to  be  reconciled  with  any 
principle  of  common  sense  to  say  that  an  act,  which  is  merely 
minUterial^  must  be  done  with  the  consent  of  two  justices.  And  I 
much  doubt  whether  the  persons  who  brought  in  the  act»  43  &iz. 
€•2^  requiring  the  consent  of  two  magistrates  to  the  allowance 
of  a  poor-rate,  intended  that  the  act  of  allowing  it  should  bo  only 
ministerial ;  for  it  seems  absurd  to  require  the  assent  of  two 
justices,  and  yet  not  to  give  them  the  power  of  withholding  it,  if 
they  see  occasion.  But  the  legislature  has  not  given  them  any 
authority  to  exercise  their  judgment  upon  that  subject;  and, 
A^refore,  this  Court  has  said,  on  the  construction  of  that  statute, 
tbat  their  allowance  of  the  rate  is  merely  ministerial.  But  the 
act  of  assentic^  to  the  binding  of  parish-apprentices  is  purely 
judicial  s  for,  on  appeal,  the  justices  at  the  Sessions  are  not  only 
to  consider  the  propriety  of  binding  out  the  apprentice,  but  also 
whether  the  master  be  bound  to  take  him.  —  Grose  J.  This 
act  is  pecuharly  of  a  judicial  nature;  for  the  magistrates  are  ap- 
pointed the  guardians  of  those  who  have  no  other  guardians. 
Tliey  should,  therefore,  exercise  their  judgment  in  this  case  with 
great  deliberation. 

50^  Rex  V.  St.  Pctrosy  Dartmouth,  H.  T.  31  G.3.  4  T.R.  196.   An  appraitice 
—  Hamblingt  the  father  of  the  pauper's  husband,  having  been  told  bound  to  an 
bjr  the  parish-officers  of  2\  that  they  would  give  him  20*.  to  bind  '«>^««* J^  ** 
hia  aon  out  an  apprentice,  if  he  would  find  a  place  for  him,  did  |^^  ^  wSde- 
agree  with  Hayne^  widow,  who  occupied  a  farm  in  S.,  to  bind  his  mcnt by  terrlng 
ioo,  then  aged  about  eifrht  years,  an  apprentice  to  i2.//.,  son  40day8undinr 
of  M,  H,  who  was  then  between  the  age  of  14  and  15,  and  was  •be  indpniurs^ 
then  resident  in  his  mother's  house  as  a  part  of  her  family,  and  had  P°^^'|^^'i^*~ 
no  habitation  or  business  of  his  own.     It  appeared  by  the  inden-  ^^|^  mwHn^ 
Uire  that  the  son,  of  his  own  free  will,  and  with  the  consent  of  his 
father,  voluntarily  bound  himself  apprentice  to  R.  H*  of  iS.,  till 
he  should  attain  the  age  of  21,  to  learn  the  art  of  husbandry  ;  an4 
he  the  apprentice  lived  in  f/.*s  house  in  S.  till  he  was  SO  yeara 
M.     And  it  was  admitted  by  the  bar,  and  agreed  by  the  Court, 
tb^t  this  indenture  of  apprenticeship  was  not  absolutely  void,  on 
account  of  the  infancy  of  the  parties,  and  that  unless  there  was 
same  other  objection,  the  pauper  gained  a  settlement  by  virtue  of 
tbe  apprenticeship. 

505.  Rex w.  Ditchingham,  T.  T.  32  G. 3.  '^  T.R. 769.— Cook,  Vo  wttdmmm 
at  eight  years  of  age,  was  placed  out  by  the  parish-officers  of  ^.,  isgdocd  bj 
at  a  general  parish  meeting,  to  Fisher,  a  farmer  in  B.,  under  the  Mningoiidsr 
Mlowing  agreement,  which  was  written  on  a  leaf  of  the  parish-  «»«j»""""*^'' 
book,  together  with  several  other  agreements  of  the  same  sort,  ^ 
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'namely,  "  August  7th,  1774. —  At  a  general  parish-meeting,  held 
**  at  the  parish  of  B.  this  day,  it  is  agreed  that  F.  shall  take  C., 

• "  and  maintain  her  after  the  manner  of  an  apprentice,  with 
"  washing,  lodging,  clothing,  &c.  from  this  day  until  Michaelmas 
"  1780 ;  F^  to  have  20/.  with  her,  and,  at  the  expiration  of  the  said 

* "  time,  to  double  clothe  her  ;  witness  my  hand,  F" —  This  agree- 
ment was  not  stamped.     In   pursuance  of  that  agreement  tlic 

,  pauper  went  to  live  with  F.  at  B.,  and  served  him  one  year.  F. 
then  took  a  farm  at  D,,  to  which  he  removed,  and  carried  the 
pauper  with  him ;  where  the  pauper  lived  one  year  and  a  half, 
during  which  time  he  found  her  necessary  clothing,  lodging, 
washing,  &c.  At  the  expiration  of  the  year  and  a  half,  the 
father,  at  jP.'s  desire,  took  the  pauper  home  with  him  to  B,^  where 
she  continued  till  this  removal ;  and  she  did  no  subsequent  act  to 
gain  a  settlement.  F.  never  paid  the  pauper  any  money  as  wages, 
but,  upon  her  quitting  his  service,  gave  her  a  double  suit  of 
clothes  according  to  his  agreement.  —  The  Court  thought  the 
point  too  clear  to  be  discussed.  They  said,  that  though  a  modern 
act  of  parliament  had  dispensed  with  the  necessity  of  havmg  the 
deed  of  apprenticeship  indented,  it  was  still  necessary  tliat  the 
binding  should  be  by  deed  :  and  that  the  service  as  an  apprentice 
could  not  be  converted  into  a  service  as  a  hired  servant. 

506.  Rex  V.  Margram,  H.  T.  33  G.  3.  5  T.  R.  iSS.—  TF.,  the 
pauper,  was  born  in  the  parish  of  iV.,  in  the  county  of  G.,  and  had 
gained  no  settlement  any  where ;  but  his  father  told  him  that  his 
mother  had  made  an  agreement  with  T.,  agent  for  the  English 
Copper  Company,  who  lived  in  the  parish  of  M.,  in  the  county  of 
G.,  for  him  to  serve  seven  years  as  an  apprentice  ;  and  he  served  in 

«itfaer  as  an  ap-    the  said  copper  works  for  the  space  of  eight  years,  and  there 

learned  the  trade  of  a  refiner,  and  received  weekly  wages,  as  also 
205.  by  the  year  as  a  refiner ;  and  he  conceived  himself  to  be 
serving  J*,  as  an  apprentice,  but  W.  signed  no  indenture  or  agree 
ment  whatsoever ;  neither  was  there  any  indenture  or  agreement 
signed  by  any  other  person  on  his  behalf,  to  his  knowledge.— 
The  Court,  without  hearing  any  argument,  were  clearly  of 
opinion  that  this  servitude  as  an  apprentice  could  not  be  converted 
into  a  service  under  any  hiring;  and  that  the  pauper  had  gained  no 
settlement  in  M, 

507.  Rex  V.  Laindon,  M.  T.  40  G.  3.  8  T.  R.  379.  —  The 
pauper,  being  legally  settled  at  Z.,  went  into  the  parish  of  /.  in 
November  1792,  and  after  being  one  month  upon  trial  with  A/.,  a 
carpenter  in  E.  //.,  he  entered  into  the  following  unstamped 
written  agreement,  witnessed  and  subscribed  as  under :    *•  AV 

ing  and'service  **  vemher  20th  1792.  I  M,  do  hereby  agree  with  C  to  serve  w^ 
BO  as  to  give  the  "three  years  to  learn  the  business  of  a  catpenier ;  the  first  year 
apprentice  a  "to  have  Is.  2d.  per  day;  the  second  year  to  have  ls.6d>p^ 
aettlement  as  a  <«  j^y .  ^^g  ^^ird  year  Is.  lOd,  per  day  ;  witness  my  hand  ;  C.,  A; 
C^iM  mu  "  witness,  B."  The  pauper  proved,  that  at  the  time  of  signing 
4er  it.  Whe-  the  above  agreement,  he  agreed  to  give  M.  the  sum  of  SLSs-^^ 
tfaer  a  eontfvct  premium  to  teach  him  the  said  trade,  and  paid  M.  1/.  15«.,  which, 
btacontrBctof  with  1/.8*.  due  for  wages  during  the  month  of  trial,  made  the 
■WJ^J^JlJ^^P*.  31. 3*. ;  and  that  he  tvas  not  to  be  and  xvas  not  employed  in  anj/ 
m^rice  ^i"  other  toork  than  that  of  a  carpenter.  The  pauper  worked  ^ith  and 
dipcod  ootka  "Served  Af.  under  this  agreement  the  whole  three  years,  and  sl<^ 
oTitbe  the  lait  40  nights  in  the  parish  of  £,  H.^  and  considered  hiaQs^lf^ 


If  Acenre 
icven  year*  as 
an  apprentice, 
md  there  be  no 
indenture,  be 
cannot  gain  a 
aettlement. 


prenUce,  or  a 
yearly  servant 


A  defective 
contract  of  ap- 
prenticeship 
cannot  be  con- 
verted into  a 
contract  of  hir- 


■1 
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Sbct*  S.3  of  tub  ikdskture*  4()^^ 


an  apprentice  under  the  said  agreement ;  but  he  thought  hioitelf  ptriiMi  wUoh 
at  libertj  to  leave  his  master  if  he  used  him  ill.     The  counsel  for  utobecolkcted 
the  appeJiants  objected  to  the  parol  evidence,  explanatory  of  the  '*??_^  wlioie 
above-irritten   agreement,   being  received,  which  objection  was  ^^^t,    A^- 
over-ruled  by  the  Court. — Lord  Kenyon  C.J.   The  two  justices  tract  of  ■pprcn- 
wbo  made  this  order  of  removal,  and  the  justices  at  the  Sessions  ticethip  may  be 
irho  confirmed  it,  were  of  opinion  that  the  pauper  was  not  hired  to  forroed  without 
lerve  Af.  as  a  yearly  servant,  but  that  the  relation  which  was  ««ng*betenn 
created  between  them  was  that  of  master  and  apprentice.     The  p^^'l^dence 
opinions  of  the  magistrates  ought  not,  indeed,  decidedly  to  in-  miy  be  received 
fluence  our  judgment,  as  they  have  referred  the  case  to  us :  but  to  explain  a 
wben  a  certain  opinion  has  gone  abroad,  founded  on  the  decisions  written  instru- 
of  thit  Court,  upon  which  magistrates  have  been  acting,  it  ought  ™^^ 
not  lightly  to  be  departed  from.     The  first  question  that  arises  in 
this  caise  is  on  the  admissibility  of  the  parol  evidence*     This  parol 
evidence  was  not  offered  to  contradict  the  written  agreement,  but 
to  ascertain  an  independent  fact ;  and,  I  think,  it  was  properly  re- 
ceived in  evidence.     That  being  so,  the  case  appears  to  be  shortly 
tliis ;  in  consideration  of  3/.  Ss.  paid  by  the  pauper,  the  master  un- 
dertook to  teach  him  the  business  of  a  carpenter,  and  the  pauper 
was  to  serve  three  years.     I  am  sorry  that  nice  distinctions  were 
ever  taken  in  the  determination  of  cases  on  this  subject :  but  not- 
withstanding those  little  differences,  we  must  consider  the  whole 
class  of  decisiotrs  on  this  point,  and  extract  the  principle  from 
them.     It  is  admitted  in  all  of  them,  that  if  two  persons  intend  to 
enter  into  the  relation  of  master  and  apprentice,  and,  owing  to 
some  circumstance,  the  relation  of  apprenticeship  is  not  duly  con- 
itituted,  as,  if  the  indentures  be  not  stamped,  this  shall  not  change 
the  condition  of  the  parties ;  if  they  cannot  avail  themselves  of  the 
consequences  of  the  condition  in  which  they  intended  to  stand, 
they  stiall  not  be  put  into  another  condition  in  which  they  did  not  ^ 

mean  to  place  themselves.  But  when  it  is  urged  that  this  relation 
can  only  be  formed  by  using  the  term  <<  apprentice,"  it  may  be 
observed  that  the  argument  would  lead  to  an  absurd  consequence; 
for  then,  if  the  word  *'  clerk*'  were  used  in  regular  indentures  of 
Cpprenticeship,''the  clerk  could  not  gain  a  settlement  by  serving 
under  the  indenture,  merely  because  he  was  not  retained  eo  nomine 
as  an  apprentice :  but  it  would  be  a  disgrace  to  our  laws  if  .we 
were  obliged  to  decide  according  to  words  without  considen'ng 
their  meaning.  It  was  very  properly  said  by  Lord  Hardwicke  that 
there  is  no  magic  in  words  :  and  he  said  this,  not  as  a  discovery  just 
then  made  by  him,  but  as  a  maxim  that  was  handed  down  to  him  from 
his  predecessors.  If  the  relation  of  master  and  servant  be  created 
by  the  contract  of  the  parties,  though  they  do  not  use  the  very 
words  "  roaster  and  apprentice,"  yet  if  they  use  words  tantamounti 
is  is  sufficient.  In  this  case  a  premium  was  paid  by  one  man  to 
•noCher,  who  engaged  to  teach  him  a  trade :  now,  what  is  that  but 
•o  apprenticeship  ?  The  term  *'  apprentice"  is  taken  from  the 
trench  word  "  apprendre**  to  learn.  Unfortunately  Lord  Mansfield 
did  not  adhere  to  his  first  opinion  in  Rea:  v.  Liitie  Bolton{a):  but  (a)itf'i<0,pl.SlS* 
even  when  he  gave  his  second  opinion  in  that  case,  he  took  it  for 
panted  that,  the  rule  remained  unshaken,  that  if  the  parties  in- 
tended to  create  the  relation  of  master  and  apprentice,  and  it  were 
MK  legally  created,  so  that  the  apprentice  could  not  gain  a  settle* 
«e^t.^as  such^  be  could  not  acquire  a  settlement  as  a  jearljp  ^T  ... 
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(a}iAiftbplftSBl»  serrftDt.     And  in  the  subsequent  case,  Rex  v.  Higknam  {a).  Lord  ' 

Marufidd  adopted  the  opinion  he  had  first  given  in  Rex  v.  Little 
Bolton^  conformably  to  all  the  other  cases.  Therefore,  we  inaj 
rely  on  this  last  case ;  and  if  it  be  not  distinguishable  from  that  of 
Rex  ▼•  Little  Bolton,  it  is  sufficient  to  sav  that  it  is  subsequent  to 
it ;  and  that  the  case  of  Rex  v.  Little  Bolton  is  an  anomalous  case. 
When  we  ^nA  the  current  of  authorities  one  way,  I  should  be  sorry 
that  a  little  inadyertence  in  the  Court  in  the  decision  of  one  case 
only  should  be  supposed  to  break  in  upon  the  general  rule  ;  for  the 
{f^)AMU^95a*  case  of  Rex  v.  CwtishaU  (6),  which  has  been  cited,  is  distinguishable 

from  this  class  of  cases ;  there,  by  the  agreement  of  the  parties 

the  pauper  *<  was  to   do  any  work  that  the  master   set  him 

(c)  See  also        about,  (c)"     I  am,  therefore,  most  clearly  of  opinion  that  in  this 

Beiv.Hitchamy  ^^^  ^^e  parties  intended  to  form  the  relation  of  master  and 

AnUt  pi.  soa.     apprentice,  and  that  as  that  relation  was  not  legally  constituted 

so  as  to  give  the  latter  a  settlement  as  an  apprentice,  the  re- 
lation cannot  be  converted  into  that  of  master  and  servant  so  as  to 
§ive  him  a  settlement  as  a  yearly  servant.  And  I  think  we  should 
o  infinite  mischief  if  we  were  to  overturn  that  which  has  been  so 
long  a  settled  rule.  —  Grose  J.  No  doubt  can  be  entertained  on 
the  first  point  in  the  case  respecting  the  parol  evidence  ;  that 
evidence  was  not  produced  to  contradict,  but  to  explain,  the 
written  agreement ;  and  therefore  it  was  properly  received"  in 
evidence.  But  the  difficulty  is  to  reconcile  the  decision  in  Rex 
v.  Little  Bolton  with  that  in  Rex  v.  Highnam,  In  the  former  case, 
which  has  been  chiefly  relied  upon  here  in  the  argument,  it  is  to 
be  observed  that  Lord  Mansfield  adopted  the  genera)  rule 
that  an  intended  apprenticeship  shall  not  be  converted  into  a 
service  as  a  hired  servant  for  a  year,  though  he  also  said  it  would 
not  be  considered  as  an  apprenticeship,  unless  the  pauper  were 
retained  as  an  apprentice.  Now  it  is  stated  in  this  case  that  in 
effect  the  pauper  was  to  be  an  apprentice ;  an  apprentice  h  a 
person  who  by  contract  is  to  be  taught  a  trade,  in  contradistinction 
from  a  person  who  engages  to  serve  another  person  generally. 
Here  the  pauper  was,  **  to  learn  the  business  of  a  carpenter,** 
whi#h  words  as  clearly  evince  it  to  have  been  the  intention  of  the 
parties  that  he  should  be  an  apprentice  as  any  other  words  that 
could  have  been  used.  Hut,  as  there  were  no  indentures  of  ap- 
prenticeship executed,  the  pauper  could  not  acquire  a  settlement 
as  an  apprentice ;  and  then  the  general  rule  applies  that  he  gained 
no  settlement  as  a  yearly  servant.  —  Lawrence  J.  The  first 
question  raised  by  the  counsel  in  support  of  the  rule  is,  that  the 
Sessions  ought  not  to  have  received  the  parol  evidence,  because 
it  contradicted  the  written  agreement :  but  it  was  not  offered  for 
that  purpose,  but  to  ascertain  a  fact  collateral  to  the  written 
instrument,  in  order  to  explain  the  intention  of  the  partieSa  the 
instrument  being  in  some  measure  equivocal.  That  fact  beingi 
established,  the  case  was  this  ;  on  the  one  hand  the  pauper  paid  a 
premium  to  the  master,  and  wtj^  to  receive  certain  wages,  and  on 
the  other  hand  the  master  engaged  to  teach  him  the  business  of  a 
carpenter :  then  the  question  is,  whether  or  not  by  this  agreemept 
the  parties  were  to  stand  in  the  relation  of  master  and  apprenticct 
of  which  (I  think)  no  doubt  can  be  entertained.  In  the  case  of 
Rex  V*  Little  BoltonyhoRD  Maksfield  only  went  thus  far,  thtf" 
-  ..'i\:  ^  •  ^^  ^^t.  be  collected  from  the  words  of  the  instrument  whether  or 
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DOt  tbe  party  is  to  serve  as  an  apprentice :  his  Lordsliip  could  not 
mean  to  sajr  that  a  contract  of  apprenticeship  could  not  be  formed 
so  as  to  ^e  a  settlement  to  the  party  serving  under  it  without  the 
iotroduction  of  the  word  '*  apprentice/*  With  regard  to  the 
instance  put  at  the  bar  of  servants  at  inns,  it  is  to  be  remembered 
that  they  do  not  pay  their  money  in  order  to  learn  a  trade>  but  as 
a  premium  to  the  master  to  let  them  have  the  perquisites  of  that 
situation :  but  in  the  case  of  a  trade,  the  relation  of  apprenticeship 
ia  created  for  the  very  purpose  of  the  party  being  instructed  in 
that  trade  ;  the  two  cases  do  not  bear  the  smallest  resemblance  to 
each  other.  Therefore  there  does  not  appear  to  me  to  be  any 
reason  for  shaking  the  authority  of  the  case  of  Rex  v.  Higknam^ 
especially  as  the  great  body  of  cases  support  it.  It  is  much  to  be 
lamentecl  that  settlement  cases  should  ever  have  been  determined 
on  nice  distinctions ;  it  would  be  better  to  decide  them  on  some 
seneral  rule  that  every  person  who  reads  may  understand  it.  -« 
Lx  Blanc  J.  On  the  first  question  that  was  made,  it  is  sufficient 
to  say,  that  I  entirely  agree  with  the  opinion  given  by  the  Court 
that  the  parol  evidence  was  admissible,  as  evidence  of  a  fact  col* 
lateral  to  the  written  instrument.   With   respect  to  the  other 

aaeation,  I  am  inclined  to  adhere  to  the  principle  recognized  in  all 
^e  cases,  that  where  the  contract  itself  clearly  appears  to  have 
been  intended  as  a  contract  of  hiring  and  service  as  a  servant,  it 
shall  not,  if  defective  as  a  contract  of  apprenticeship,  be  converted 
into  a  contract  of  hiring  and  service,  so  as  to  give  the  party  a 
settlement  as  a  servant.     And  if  it  be  supposed  that  the  case  of 
Rex  v.  Utile  Bolton  broke  in  upon  that  doctrine,  I  should  rather 
be  disposed  to  adhere  to  the  general  principle  than  to  the  decision 
in  that  particular  case :  but  I  do  not  think  that  the  Court  intended 
to  decide  in  that  case,  tliat  every  contract  of  this  kind  must  be 
considered  as  a  contract  of  hiring  and  service  unless  the  specific 
term  "  apprentice*'  be  used.     If  by  the  terms  of  the  contract  the 
master,  in  consideration  of  a  premium,  engage  to  teach  the  other 
party  his  trade  or  art,  it  is  the  same  as  if  he  agree  in  express 
woros  to  receive  the  other  party  as  his  apprentice ^  and  to  teach  him 
his  trade.     But  this  case  is  distinguishable  from  that  of  Rex  y, 
IMtU  BoUon  in  that  which  forms  a  material  part  of  a  contract  t^ 
apprenticeship  ;  there  no  premium  was  paid,  which  was  relied 
upon  in  many  of  the  cases  as'  a  circumstance  to  show  that  the 
parties  only  intended  to  form  a  contract  of  hiring  and  service. 
Now.  what  is  the  present  case  ?  The  master  in  consideration  of  a 
premium  engaged  to  teach  the  pauper  the  business  of  a  carpenter, 
and  tbe  pauper  agreed  to  serve  tlie  master  three  years  to  learn 
that  busmess  ;  what  is  such  an  engagement  but  a  contract  of 
apprenticeship?  and  though  it  is  not  a  perfect  contract  of  ap- 
prenticeship m  consequence  of  the  agreement  not  being  properly 
•timped,  still,  according  to  the  principle  in  all  the  cases,  such  a 
defective  contract  shall  not  be  converted  into  a  contract  of  hiring 
and  service.  I  am,  therefore,  of  opinion  that  the  pauper  gained  no 
settlement  by  serving  under  this  contract.  —  Both  ordera  con- 
firmed* 

.  506.  Rex  V.   Winwick,    H.  T.   40  G.  3.    8  T.  R.  454.  —  The  Tta  —tat  of 
pauper  was  settled  by  birth  at  W.     The  counsel  for  tbe  parish  (tf  ^  "JgJ^ 
IT  offered  in   evidence  an  instrument  purporting  to  be  an  in-  ^j^JSSmH 
dentore  dated  the  18th  of  December  1789i  whereby  the  pauper 
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iiifled  bj  one  of  was  bound  an  apprentice  by  the  parish  officers  of  JV,  to  one  Horn 
tbem  first  sign-    of  S.  until  he  should  attain  the  age  of  21  years ;  and  under  which 
ing  It  alone  and  ^j^^  pauper  resided  40  days  with  his  roaster  at  8.     The  instrument 
wards  present     ^^  signed  by  the  Rev.  Dr.  Freeman  and  the  Rer.  Dr.  Preedy^ 
when  the  other    two  of  the  justices  for  the  county  of  Northampton  ;  the  same  was 
signs  it.  signed  by  Dr.  F.  at  the  parish  of  Long  Buckle^/,  where  he  resides, 

and  the  Rev.  Dr.  P.  was  not  then  present ;  but  a  few  days  after- 
wards the  Rev,  Dr.  F,  went  to  the  house  of  Dr.  P.  where  the 
same  was  signed  by  the  Rev.  Dr.  P.  in  the  presence  of  all  the 
parties.      Under  these  circumstances  the  Sessions  were  of  opinion 
that  the  .indenture  was  void.  —  Lobd  Kenyon  C.  J.     This  case  is 
(a)Jnt4,y\.50S,  clearly  distinguishable  from  that  of  Rcx\,  Hamstall  Ridtvare  (a), 

because,  though  one  of  the  magistrates  first  put  his  signature  to 
this  indenture  at  a  time  when  the  other  was  not  present,  both  the 
magistrates  afterwards  met  on  the  subject,  and  agreed   to  the 
propriety  of  the  measure  when  the  other  magistrate  also  executed 
the  instrument.     The  principle  on  which  this  case  is  determined 
was  recognized  some  years  ago  in  a  case  of  a  murder;  a  magis- 
trate, who  kept  by  him  a  number  of  blank  warrants  ready  signed, 
on  being  applied  to,  filled  up  one  of  these,  and  signed  and  de- 
livered it  to  the  officer,  who,  on  endeavouring  to  arrest  the  party, 
was  killed ;  the  judges  were  of  opinion  that  this  was  murder  in 
''  the  person  killing  the  officer,  and  he  was  accordingly  executed. 

And  this  was  not  a  new  principle  then  for  the  first  time  esta- 
blished ;  it  had  been  always  uniformly  acted  upon.     But  as  the 
merits  of  this  case  had  not  been  gone  into  at  the  Sessions,  this 
case  was  sent  down  to  be  re-stated. 
A  contract  un-        509.  Rex  v.  Rainham,  T,  2\  41  G.  .S.  1  East,  531. — The  pauper, 
der  seal,  and       on  the  8th  of  November  1784-,  entered  into  an  agreement  under 
*""P*^»*5V,      »cal  with  one  Hills,  a  sawyer,  living  in  EUham  ;  which  agreement 
i^^thm  years     "    ^^    ^^'^    words  and    figures  following,  viz,    "  An    agreement 
at  so  much  per    "  uiade  the  8th  of  November  1784,  between  //.  of  £.,  sawyer,  and 
week,  the  mas-    *'  M*  Smith  of  the  same  place  ;  viz.  S.  doth  agree  with  the  said  //. 
teir  agreeing  to     "  to  serve  him  for  three  years  from  the  date  of  the  agreement  in 
learn  the  other     u  ^hg  following  manner,  viz.  for  the  first  year  to  be  paid  lOs.per 
bitfer  am^i^    "  week,  for  the  second  year  1 15.,  and  for  the  third  year  l^.per 
ifbelo^any      "week.     And  the  said  H,  doth  agree  and  promise  to  learn  the 
iitne  to  the  pre-  **  said  jS.  the  art  and  mystery  of  a  sawyer,  which  he  now  foUowt. 
jodSce  of  his       «  And  it  is  likewise  agreed,  that  if  S.  shall  wilfully  lose  any  time 
ini9tei%  to  abate  u  ^q  jh^  prejudice  of  //.,  he  doth  hereby  agree  to  pay  to  H.,  % 
SSiy^conitittitea  "  ^'*  ^^^  ^^^  ^^^  *"^^  neglect.     And  it  is  hereby  further  agreed, 
All  a'pprendce-     "  ^^^'  ^f  '^'  repents  of  this  agreement  before  the  time  expires,  be 
ship.    And  at     **  promises  to  pay  //.  10/.  on  demand ;  or  if  S.  is  sick,  or  by  any 
any  rate,  tlie       <»  disorder  or  misfortune  rendered  incapable  of  work,  not  to  receive 
P*"^*^"*?     **  any  pay  from  f/.*'     The  agreement  was  signed,  sealed,  and  de- 
^morottHma  ^*^^^  ^Y  ^**^^  parties,  and  lawfully  stamped.     No  premium  was 
year  gained  a      P^'<^  ^J  ^^®  pauper  to  H.    The  pauper  in  pursuance  of  the  agree- 
settlement,  ment  immediately  went  to  H.,  and  resided  with  him  in  E^  under 

^tteraaan         and  according  to  the  terms  and  conditions  of  the  agreement,  for 
fPPTJjf^'  *^     two  years  and  a  half.  —  Lord  Kenyon  C.  J.     The  Sessions  have 
^^^^  "     stated  the  deed  and  the  service  under  it  in  fact,  leaving  this  Court 

to  draw  the  legal  conclusion  ;  and  that  can  only  be  done  in  one 
«, .  ........  «    .    way,  namely,  that  this  was  a  contract  of  apprenticeship.     The  in- 

(h)  Mrilifc       stf ument  was  under  seal,  and  need  not  be  indented.  (6)     It  has 
siO.9.  c;ll.      ^cen  determined,  that  the  party  serving  need  not  be  retained 
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eo  nomime  as  an  apprentice ;  but  that  it  is  enough  if  the  purpose  of 
tiie  cootract  be,  that  the  one  shuU  teach  and  the  other  learn  the 
trade*  That  is  the  case  here ;  for  the  master  engaged  to  learn, 
I.  e*  to  teach,  tlie  pauper  the  art  and  mystery  of  a  sawyer;  and 
the  object  of  the  pauper  was  to  be  taught  the  business.  No  tech* 
nical  words  are  necessary  to  constitute  the  relation  of  master  and 
apprentice;  nor  is  it  necessary  that  there  should  be  any  premium 
given  to  the  master.  —  Le  Blanc  J.  The  contract  was  either  to 
serve  as  an  apprentice,  or  as  a  hired  servant ;  it  is  immaterial 
which  it  was  in  this  case ;  for  as  the  pauper  served  above  a  year 
under  the  agreement,  qudcunqite  vid  datd,  he  gained  a  settlement. 
—  Per  Curiam  :    Order  of  Sessions  quashed. 

510.  Hex  V.  Cromford,  M.  T.  47  G.  3.  8  East,  25.  — Upon  WheretlwmM. 
appeal  against  an  order  removing  M,  H,  from  the  township  of  t«r«i)dAulMrof 
/r.,  to  that  of  C,  the  Sessions  confirmed  the  order,  subject  to  the  •  *^^£f*fL» 
opinion  of  the  Court  on  this  case.  The  pauper's  husband,  fV»  H.^  ^^  maMet  ^"^ 
being  settled  at  C,  went  on  the  ist  of  May  1796,  being  then  14>  abould teach tlit< 
years  of  age,  as  an  apprentice  to  A'.  AT.,  of  IF.,  weaver,' and  con-  aon  theartaod 
tinued  to  serve  hitn  as  an  apprentice  for  five  years.  The  follow-  mjstery  of 
ing  indenture  was  executed  by  N.  A".,  the  master,  and  J.  f/.,  tlie  ''^**'^*5^j7 
father  of  tVilliam,  but  not  by  iVUIiam  Higton  himself.  **  This  agree-  u^JSl^and 

'*  mcntt  made  the  1st  of  May  1796,  between  A^.  /T.,  weaver,  and  the  ion  tbould  • 

'*  t/.  //.,  miner;   and  the  said  N,  K.  shall  teach  or  cause  to  be  receive iidf his 

**  taught  /f.  //.,  the  son  of  J.  //.,  the  art  and  mystery  of  weaving,  ewiiing,andth» 

*'  &c.  in  the  best  way  he  can,  for  five  years  from  the  date  above;  ^^*'^^'*'' 

"  und  that  N.  K.  shall  find  IV.  11.  all  utensils  belonging  to  the  said  JJhfch^tliT 

<*  business;  and  that  IV.  II,  shall  receive  of  N.  K.  half  of  what  he  served  out^ 

'*  earns,  and  the  reniaiiulor  to  N.  K. :    to  which  we  have  inter-  time  at  an  ap-  ■ 

'*  changeably   set   our  hand   and  seal,   the  date  above  written,  preoticet  Hcldr 

*«  (Signed  and  sealed  uy   .V.  A',  and  J.  11.")     JV.  II.    did  not  th*ttUaagw8. 
I  1*1  T  ment  between  • 

cxequte   or  become    a   party   to   any    other   mdenture.  —  LiOKD   thefiah»i«d 

Kllenborough  C.  J.  said,  here  is  neither  a  binding  of  the  son  master  (tq 

himself  apprentice,  nor,  if  I  may  so  say,  of  his  parent  for  him  :  for  which  the  aoa 

there  is  no  contract  for  his  serving  his  master;  nothing  to  bind  wMnoperiy)  . 

the  son  to   serve.     He   might  serve  in  fact,  but  was  under  no  n«*  Wooing  ^hs 

obligation  to  do  so :   he  only  continued  to  be  taught  as  lon^  as  JJI^^fofym 

be  pleased,  but  was  not  obliged  to  stay.     This  was  no  apprentice-  toaoyitfvieato 

ship.  — The  other  Jud<;es  concurred;  and  Lawrence  J.  asked  the  master;  but 

how  any  action  could  have  been  brought  against  any  person  for  the  son's  siiw 

harbouring  the  boy  as  an  apprentice  :  or  how  he  himself  could  have  J^  ^°  ^|^ 

been  proceeded  against  under  any  of  the  statutes  for  regulating  ^JJJm—  J[^^ 

apprentices?  —  Order  confirmed.  ..  no apprentioa- 

sliip  in  point  of  law ;  and,  consc(](icntl y,  no  settlement  could  be  gained  by  the  son  serving  hit  maHsr 
under  such  a  contract. 

511.  Rex  V.   Ripofiy    II.  T.     4S  G.  3.     9   East,   295.— The   Antadaettwi 
pauper,  being  23  years  of  age,  was  put  apprentice  by  her  father-   *"''~J*"***'* 
in*imw,  with  her  own  consent,  to  one  H.,  in  Hunton*     She  was  JJ^^j^J*^^ 
prevent  at  the  making  of  the  agreement;   but  the  indenture  was   esecutadby 
only  executed  by  her  master  and  her  father-in-law,  but  not  by  8ucbadult«dotfl 
herself:   neither  was  it  ever  tendered  to  her  for  that  purpose,  not  conrtituta 
though  she  Hved  under  it  with  her  master  for  nearly  12  months  in  the  relation  of 
H.     The  Sessions  were  of  opinion  that  she  gained  a  settlement  in  JJ^L  ^Jf^ 
//.;  but  the  Court  of  Kin*g*s  Bench  quashed  the  order  of  S^  settlement  can 
tioos  without  argument;  asking  how  it  was  possible  to  nsaintain  begauicdiiMkr 
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this  to  be  a  competent  binding  of  an  adult  who  was  no  party  to 
tlie  indenture  ? 
After  m pauper        5J2.  Rex  V.  Shinjletd,  M.  T,    52  G.  3.     14-  Easty  541.  —  Re-. 
hrlJdi?**Tf      "*^^^  *^^™  ^^'^'  '°  ^'    Order  confirmed,  subject,  drc.     R.  L.^ 
Rewmdlyfora    ^^®  pauper,  in  1806,  being  a  minor,  hired  himself  for  a  year  to 
^urto  ft  brick-    «^«  -P-  of  5.,  brick-maker,  and  continued  upwards  o^  a  year  in 
maker,  and         J.  P.'s  service  :  in  September  1806,  the  pauper  (being  still  a  minor) 
served  part  of     and  J.  P.  signed  the  following  agreement  on  unstamped  paper, 
^^y^*.  **^y     and  not  under  seals,  under  which  the  pauper  served  thel  whole 
!!!lu!!«  1«?  *     three  years.     "  A  memorandum  and  affreeraent  between  J.  P, 
tnct,uniunip.       ^^^  t*'*  -*-'•     This  agreement  made,  &c.  between  «/.  P.  and  R.L. 
ed  and  without .  ''  &c.    I,  i2.  L,  do  hereby  covenant  and  agree  to  serve  «/.  P.  for 
iMib,  whereby    "  three  years,  to  learn  to  make  bricks,  and  the  art  of  burning, 
^  P^5"  *^     "  on  condition  of  tlie  said  J.  P/s  finding  me  the  said  R.  L.  suf- 
^SmrThULmier  **  ficient  clothing,   victuals,   &c.  on   condition  of  my  helping  to 
.for  three  yean     ^^  attend   the   kiln    on   nights.     (Signed)    R.  L.'*     And   in   the 
to  learn  to  make  margin  was  written,  '<  I, «/.  P.,  consenting  to  the  said  agreement." 
bricki,  &c.,on    The  appellants  produced  the  pauperis  mother,  who  swore  that 
S!^"h"'"hi"     ^'  ^'  came  to  her,  and  asked  her  if  she  had  any  objection  to  her 
nMCT  did  not    *^"  being  apprenticed^  to  him,  and  she  said  no.     The  cases  of  Rex 
bind  himself  to    ^'  Little  Bolton  (a),  and  Rex  v.  Ecclesion  (6),  were  cited.  —  Lord 
taach  hhn  to       £llenborou6h  C.  J.     This  was   the  case  of  a  person,  who, 
niake  them :        though  a  minor,  had  power  to  contract  for  a  hiring  and  service  to 
Hekl,  first,  that  another,  or  as  an  apprentice,  according  to  the  principle  laid  down 
wM^SlSf  of  "^  *^®  ^^*^  of  Dn/ry  v.  Dmry,  cited  in  3  Term.  Rep.  161^  that  if 
an  apprentice-     ^^  agreement  be  for  the  benefit  of  an  infant  at  the  time,  it  shall 
ship-being  in      bind  him:   and  that  has  not   been  drawn  in  controversy  upon 
the  conteropla-    this  occasion  ;  but  it  is  admitted  that  if  the  case  had  stood  upon  & 
tion  of  the  par»    contract  of  hiring  alone,  it  would  have  been  good  and  binding  to 
anwWrin   in  c"*^^'®  ^*'"  '^  acquire  a  settlement  in  S,  by  a  service  under  it. 
the  relation  of     The  only  argument  has  been  upon  the  effect  of  the  real  or  sup- 
master  and  ser-    posed  apprenticeship  created  by  the  instrument,  which  it  is  said 
Tabt,  and,  put  an  end  to  the  service  under  the  original  contract.     But  ifud- 

s^ondly,  that  cunque  vid  datoy  he  gained  a  settlement  in  S.  .•  for  if  the  instru- 
bdntfToMLMd  "'^"^  were  invalid  as  being  a  fraud  upon  the  law,  it  is  clear  that 
iUml  could  there  was  no  good  apprenticeship  created,  because  it  was  not 
not  (even  if  it  created  in  the  manner  prescribed  by  the  law  :  and  if  invalid,  and 
had  siiown  an  not  receivable  in  evidence,  what  is  there  to  do  away  the  fbrmer 
intration  in  the  contract  of  hiring  for  a  year  ?  But  supposing  it  to  be  valid,  and 
Siictitor^a^'  "°^  operating  as  an  apprenticeship,  but  as  a  hiring  in  tlie  relatkni 
mp^ftadceAA^)  of  a  master  and  servant,  what  is  this  but  the  case  of  a  continuing 
have  done  away  Service  operating  under  a  new  contract  of  hiring,  merely  super- 
wiih  the  original  adding  other  terms,  whereby  the  servant  was  to  have  food  and 
good  contract  clothing  provided  for  him  in  the  manner  stated,  and  an  opportunity 
mr^i!!!bf  ®^  learning  the  trade  of  his  master,  instead  of  seeking  for  a  com- 

Im)Aiu€j^,9}€    P^"8^'*on  for  his  service  upon  a  quantum  merHtt.     It  is,  thereibre, 
yj^       1  #9  '  necessary  to  determine  whether  or  not  this  was  a  good  contract 
( )Anu,p      5,   of  i^iring  an^  service,  as  created  by  the  written  instrument.     And 
'   ail  the  cases  cited  by  the  appellant's  counsel  differ  from  the  pre- 
sent;  because   in   none  of  them  there  was  a  good  contract  of 
hinng  and  service  independent  of  the  imperfect  contract  of  ap- 
prenticeship in  dispute.     But  here  there  was  an  original  perfect 
contract  oj  hiring  and  service,  which  was  not  defeated  by  an 
invalid  instrument.    With  respect,  however,  to  the  ca«e  of ^  i?^ 
v.  Little  Boiion,  the  Court    in   the   case  of  Rex  v,  Ecdettifn 
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vDiMklcred  U  as  a  subsisting  authority,  whatever  question  there 

might  be  made  on   the   subject  at  first  $  and   I  think  the  con* 

▼eoience  of  the  thing  is  in  support  of  it ;  but  it  is  hot  necessary 

now  to  discuss  that  point.  —  Grose  J.     Here  there  was  origi- 

naily  a  g6od  contract  of  hiring  and  service;  and  that  was  not 

done  away  with  bv  a  subsequent  instrument,  whereby  the  parties 

merely  prokmgea  the  duration  of  the  contract,   and  fixed  the 

compensation  to  be  made  by  the  master  for  the  service.  —  Lb 

Blanc  J.    To  give  a  settlement  by  hiring  and  service  there  must 

be  a  contract  of  hiring  for  a  year ;  and  tins  case  is  distinguishable 

from  ail  the  other  cases,  in  which  the  question  has  been  whether 

the  contract  was  to  serve  as  an  apprentice,  or  as  a  hired  servant, 

where,  if  the  Court  considered  that  the  contract  was  to  serve  as 

an  apprentice,  it  could  not  enure  to  give  a  settlement  as  in  case 

of  a  mred  servant ;  for  in  none  of  those  cases  was  there  any  valid 

contract  of  hiring  and  service  existing  before,  independent  of  the 

instninient  in  question.     But  here   the   husband  of  the  pauper 

bad  first  entered  into  a  good  contract  by  parole  as  a  hired  servant 

for  a  year ;  and  pending  that  contract  he  and  his  master  entered 

into  a  written  agreement ;  by  which  it  is  contended  that  the  parties 

meant  to  contract  for  an  apprenticeship ;  and  that  this,  though  inva* 

ImI  for  the  purpose  of  creating  an  apprenticeship,  yet  changed  the 

nature  of  tbe  circumstances  under  the  former  hiring  into  a  service 

of  apprenticeship,  and  therefore  prevented  the  gaining  of  a  settle-  •  () 

ment  as  a  hired  servant.     But  I  do  not  accede  to  that  argument : 

because  if  there  were  at  one  time  a  subsisting  valid  contract  of 

hiring  and  service  for  a  year ;  and,  pending  that,  the  parties  enter 

into  an  invalid  agreement,  I  do  not  see  how  that  can  do  away  the 

fcNrmer  valid  contract.     But  even  upon  the  construction  of  the 

written  instrument  itself,  I  do  not  think  that  it  is  to  be  taken  as 

a  contract  of  apprenticeship.     In  all  the  former  cases,  where  the 

instrument  in  question  has  been  so  construed,  it  has  been  stated 

that  the  parties    intended  to  contract  in  the  relation  of  master 

and  apprentice,  only  they  had  contracted  informally  in  order  to 

avoid  the  stamp  duties.     But  here  the  contract  is  for  R.  L>  io  • 

serve  «/.  P.  for  three  years  tu  learn  the  art  of  a  brickmaker,  on 

condition  of  </.  P.'s  finding  him  in  board,  lodging,  and  clothes; 

there  is  no  contract  by  the  master  to  teach  him,  but  only  for  the 

-  boy  to  have  the  opportunity  of  learning  the  business.  It  is  said 
that  no  wages  are  reserved  ;  but  that  is  no  more  than  what  often  ■  ■  f 

-  happens  with  boys  at  service  :  they  get  less  at  first,  because  the^ 
must  first  learn  their  business  before  they  can  be  of  use  to  their 
niastera  in  it.  Then,  though  it  is  stated  here  that  the  boy  was  to 
iserve  his  master  to  learn  his  business,   that  would  not  prevent  it 

rfrom  operating  as  a  contract  of  hiring  and  service.     I  do  not, 
-■  f  therefore,  think  that  this  was  in  the  terms  of  it  an  agreement  for 
'^A  apprenticeship,  so  as  to  supersede  the  former  contract  of  hiring 
'  and  service.     But  even  if  it  were  intended  as  an  apprenticeship, 
yet  the  instrument  being  invalid,  would  not  supersede  the  former 
valid  contract.  —  Bay  ley  J.    I  consider  the  instrument  as  a  con- 
tract of  service,  and  not  as  an  apprenticeship.     There  was  an 
'    .original  good  contract  for  a  year,  between  the  parties,  as  master 
and  servant  generally,  and  after  tluree  months*  service  under  it, 
they  entered  into  a  new  agreement,  by  which  the  boy  was  to 
•serve  his  master  for  three  years,  not  generally,  but  to  learn  to 
make  bricks,  and  the  art  of  burning,  upop  condTtiod  of  bein^ 
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Where  the 
£uher  of  th^ 
pauper  con- 
tracted with 
J.  S.  that  his 
son  should  be 
with  him,  and 
should  work 
with  him  for  two 
years,  and  have 
what  he  got, 
and  should 
allow  2«.  per 
week  out  of  hb 
gains  to  J.  S., 
viz.  ]«.  for 
teaching  him 
the  business  of 
a  frame-knitter, 
^  for  the  rent 
of  a  frame,  and 
Sd.  for  the 
sunding :  Held, 
that  this  was  a 
contract  of  hir- 
ing and  service^ 
and  not  an  ap- 
prenticeship ; 
and  that  the 
son*s  having 
served  under  it 
was  evidence 
that  he  had 
adopted  the 
contract  made 
by  his  iatlier ; 
and,  therefore, 
he  was  entitled 
to  a  settlement 
by  such  hiring 
and  service* 
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found  in  board,  lodging,  and  clothes.  The  meaning  of  the  parties^ 
therefore,  wae,  that  the  general  service  before  contracted  for 
should  be  restrained  to  such  service  as  would  enable  the  boy  to 
learn  his  master's  business.  If  an  apprenticeship  had  been  ^n-^ 
tended,  there  would  have  been  words  introduced  into  the  agree- 
ment binding  the  master  to  teach  the  boj  ;  there  being  no  such 
words  of  obligation  on  the  master,  and  the  written  contract  not 
having  the  ordinary  words  of  binding  to  serve  as  an  apprentice, 
and  the  intent  of  the  parties,  as  collected  from  it,  being  at  least 
equivocal,  we  are  warranted  by  the  cases  in  saying,  that  the  object 
of  it  was  merely  to  confine  the  general  service  before  contracted 
for  to  such  parts  of  the  master's  employ  as  would  enable  the  boy  ta 
learn  his  business.  If  this,  therefore,  were  to  give  an  extraordinary 
benefit  to  the  servant,  the  master  might  well  stipulate  for  receiving 
such  service  without  the  payment  of  wages.  —  Orders  confirmed. 

513.   Rex  v.  Burbach,  E.  T.  53  G.  3.  1  M.  &  S.  370.  —  Removal 
from  Burbach  to  St,  Af.,  Birmingham,     Order  quashed,  subject, 
Ac.      The    pauper    being    settled    at   Birmingham,    his    father 
made  a  verbal  agreement  with   /?.  P,  of  Burbach^    framework- 
knitter,  that  his  son   should  be  with  him  (P,)   and  should  work 
with  him  far  two   years,   and  have   what  he  got,  and    that  he 
should  allow  2s.  per  week  out  of  his  gains  to  P, ;  viz.  1*.  for 
his  (P.'s)  teaching  the  business  of  a  framework-knitter,  9d,  for 
the  rent  of  a  frame,  and  3c^.  for  the  standing  of  the  frame.  Nothing 
was  said  about  his  being  an  apprentice.     The  pauper  went  and 
served  P.  for  two  years  at  his  house  in  Burbach,  and  had  what  he 
earned  after  the  2*.  per  week  were  deducted  by  P.  who  found  a 
frame  and  all  materials,  but  the  pauper  paid  for  the  needles  him- 
self; and  in  regular  work  he  earned  about  10^.  per  week.     The 
pauper  had  no  right  to  work  for  any  body  else  in  P.'s  frame,  nor 
did  he    do   so  to  P.*s    knowledge ;  he    received  no   wages,    and 
boarded  and  slept  all  the  time  at   the   house  of  his    father  and 
mother  in  Burbach,  where  he  also  had  his  washing  done  for  him  ; 
and  he  did  not  do  any  act  as  a  servant  for  P.  by  his  order ;  and  on 
Sundays  he  was  at  his  father's  house.  —  In  support  of  the  order 
of  Sessions /{t'x  v.  Little  Bolton  (a),    was  relied   on.  —  Against 
the  order  it  was  contended,  1st,  that  the  son  was  no  party  to  the 
contract :  2d,  that  the  authority  of  R,  v.  Little  Bolton   had  been 
doubted,  and   that  in  R,  v.  Shitifield   {b),   the   circumstance  of 
there  having  been  no  contract  by  the  master  to  teach,    weighed 
much  with  the  Court.  —  Lord  Ellenborouh  C.  J.     The  ground 
of  argument  taken  is,  that  the  father  was  the  contracting  party^ 
and  could  not  bind  the  son.     It  certainly  cannot  be  contended 
that  the  son  would  at  all  events  be  bound  by  the  contract  o\  the 
father;  but  in  every  case  if  a   contract  be   made  by  a   persoD 
standing  in  a  peculiar  relation  to  another,  on  his  behalf  and  for 
his  benefitt  and  that  other  performs  his  part  of  the  contract,  there 
is  no  authority  which  should  restrain  me  from   leaving  it  to  the 
jury  whether  he  did  adopt  the  contract.     It  seems  absurd  to  say 
that  if  a  party  contract  on  my  behalf  to  do  work,  and  I  do  it,  that 
the  ride  of  omnis  ratihabitio  does  not  apply.     Every  jury  tipon 
such  a  question  would  find  a  previous  mandatum  evidenced  by 
the  service   afterwards*.    Here  the  son  is  acting  as  servant ;  but 
if  it  were  doubtful,  the  Sessions  have   drawn  the  coticlusion,  and 
have  not  eubmitted  to  us  any  question  whether  he  was  bound  by 
the  contract.     The  question  then  is^  Whether  this  is  a  caontraot  of 
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hiring  and  service^  or  of  apprenticeship  ?  It  certainly  cannot  be 
called. an  apprcnticefiliip,  nor  does  it  bear  any  of  its  forms;  for 
although  there  is  mention  of  an  allowance  to  be  made  by  the  son 
on  account  of  the  master's  teaching  him  the  business,  yet  that  is 
not  peculiar  to  the  contract  of  apprenticeship  :  it  enters  into  the 
contemplation  of  almost  every  contract  of  hiring  and  service, 
how  far  the  servant  has  learnt  his  art,  or  stands  in  need  of  farther 
instruction ;  and  according  to  his  proficiency  a  consideration  is 
made  in  the  rate  of  wages.  It  is  the  measure  to  which  each  party 
resorts  in  apportioning  the  compensation  ;  and  if  the  circumstance 
of  the  servant's  having  to  learn  his  art  is  to  make  any  difference, 
it  would  change  the  nature  of  most  contracts  of  hiring  and 
service,  even  in  the  meanest  situations,  into  that  of  an  apprentice- 
ship. As  to  Rex  V.  Little  Bolton  (a),  without  saying  whether  one  {a)jintefp\»316, 
quite  approves  the  principle  of  that  case,  it  is  enough  to  say  that 
the  Court  has  been  so  much  in  the  habit  of  acting  upon  that  de- 
cision that  it  would  now  be  dangerous  to  set  it  aside.  I  do  not 
say  that  if  that  case  were  erroneous,  and  wholly  destitute  of  legal 
foundation,  it  would  not  be  right  to  set  it  aside  ;  but  if  it  stands  on 
plausible  grounds  it  ought  not  to  be  canvassed  too  nicely.  This 
cose  is  stronger  than  Hex  v.  Little  Bolton ;  there  the  master 
agreed  to  teach  the  pauper  if  he  would  work  with  him  two  years 
and  a  half  or  three  years ;  so  tl>at  the  teaching  was  the  very 
essence  of  the  contract.  Here  there  is  no  express  contract  by 
the  master  to  teach,  only  an  allowance  by  the  servant  out  of 
the  earnings  for  teaching,  whidi,  perhaps,  may  amount  to  an  im- 
plied one.  I  will  not  say  that  an  action  might  not  be  maintained 
upon  this  contract  for  not  teaching,  although  upon  a  demurrer 
to  a  declaration  framed  upon  it  there  might  be  difficulty.  Ad- 
mitting* however,  that  such  a  contract  may  be  inferred,  it  is  by 
no  means  so  clear  as  assumed  in  argument;  and  even  if  it  were, 
it  would  not  be  so  strong  as  Rex  v.  Little  Bolton,  which  was  an 
express  contract.  There  Lord  Mansfield  observed  upon  the 
agreement  not  speaking  of  the  pauper  as  an  apprentice,  and  here 
there  is  no  mention  of  apprenticeship,  except  as  far  as  learning 
and  teaching  are  ingredients  in  the  contract  of  apprenticeship, 
which  they  are  also  in  almost  every  contract  of  hiring  and  service 
regularly  entered  into.     Therefore,  without  saying   that  Rex  v.  .,- 

Little  Bolton  is  not  law,  we  cannot  hold  that  this  is  not  a  good 
hiring  and  service.  —  Grose  J.  The  question  is.  Whether  this 
IB  a  hiring  and  service?  I  have  no  doubt  it  is.  Looking  at  the 
agreement  we  may  see  what  was  the  intention  of  the  parties. 
The  intention  was  that  the  pauper's  husband  should  serve  his 
master  for  two  years,  and  he  accordingly  did  serve  him,  and 
thus  adopted  the  contract.  —  Le  Blanc  J.  The  statute  law 
has  enacted  that  a  person  may  gain  a  settlement  by  apprenticeship 
or  by  hiring  and  service.  But  it  has  been  decided,  that  if  an  ap- 
prenticeship be  intended  and  not  regularly  carried  into  effect,  .  , 
it  cannot  enure  as  a  hiring  and  service.  A  variety  of  questions, 
therefore,  has  arisen  upon  this  distinction,  whether  the  contract 
amounted  to  an  apprenticeship  or  to  a  hiring  and  service ;  and 
whenever  it  has  appeared  from  the  nature  of  the  contract  that 
the  parties  intended  an  apprenticeship,  although  they  have  failed 
in  perfecting  it,  the  Court  has  decided  that  it  could  hot  take 
effect  as  a  hiring  and  service.  Here  the  Sessions  have  determined 
this  to  be  good  as  a  hiring  and  service^  and  unless  the  Court 
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see  that  their  conclusion  is  wrong,  we  are  bound  to  coDfirm  the 
order.  It  is  not  stated  in  the  case  whether  the  pauper  was  aa 
adult  or  infant ;  atid  that  his  father  agreed  with  the  master  that 
he  should  be  with  him  and  work  for  two  years,  is  all  that  it  stated 
with  respect  to  the  service.  The  contract  is  made  with  another 
person  on  his  behalf,  and  he  serves  under  it.  Ttiat  would  be 
evidence  upon  which  I  should  think  a  jury  might  infer  that  he 
adopted  it.  The  Sessions  have  so  inferred,  and  there  is  no  ob- 
jection. If  that  be  so,  there  is  no  material  difference  between 
pKslff.  this  case  and  that  of  Rex  v.  Little  Bolton  (a) :  with  the  exception 
of  names,  place,  and  trade,  the  cases  are  the  same.  It  will  not 
convert  this  contract  into  an  apprenticeship,  because  the  party 
was  desirous  of  improving  himself  in  the  trade  in  which  be  was 
to  work|  or  even  stipulated  for  that  purpose.  Every  workman 
who  contracts  for  his  labour,  and  is  not  perfect  in  his  art,  is  de- 
sirous of  learning  more,  and  it  forms  an  ingredient  in  every 
such  contract.  The  Court,  therefore,  will  not  upon  tins  ground 
hold  it  an  apprenticeship,  unless  they  see  that  something  more 
than  a  hiring  and  service  was  intended.  Now,  here  it  was  agreed 
that  the  pauper  should  work,  and  he  did  so :  and  he  was  to 
allow  so  mucn  per  week  to  his  master  for  teaching  him :  which 
is  the  only  circumstance  relied  upon  to  show  it  an  apprenticeship. 
The  question  is.  Whether  that  is  sufficient  to  show  that  the  con- 
clusion drawn  by  the  Sessions  was  wrong  ?  I  think  not,  afVer  the 
case  of  Rex  v.  LiUle  Bolton  ;  and  even  if  the  case  were  new,  I 
am  not  prepared  to  say  that  this  would  give  it  so  much  the 
colour  of  an  apprenticeship  as  to  prevent  this  settlement.  — 
Baylet  J.  The  Sessions  might  have  trusted  in  this  case  to 
their  own  judgment,  and  should  not  grant  cases  unless  they 
entertain  serious  doubts.  They  have  drawn  the  conclusion,  and 
unless  we  can  say  the  premises  do  not  warrant  such  a  conclusion 
we  ought  to  confirm  it,  although  perhaps  we  might  have  drawn  a 
't  different  one.     1  do  not  say,  lu>wever,  in  this  case  that  we  should. 

Allowing  the  utmost  latitude  in  the  arguments  against  the  order, 
this  was  at  least  a   contract   of  an   equivocal   nature,  and   the 
Sessions   have   decided   upon   it.      I   think    they  have   decided 
rightly.  —  Order  of  Sessions  confirmed. 
Who*  Urn  514.  Rex  v.  Mount  Sorrell,  E.  T.  54  G.  3.  2  M.  &  S.  460.  —  He- 

Mitr  sgraed       moval  from  M.  S.  to  Q.  —  Order  quashed,  subject.  Sec.  —  When 
^^  ?"  *?**!?*   ^^^  pauper  was  about  13  years  old,  his  father  made  an  agreement 

""Tfii!!!*      ^^^^  °"®  ^^''  ^^  ^''  '*^"'  ^'  ^^^^^^  ^^^^  '^'*  ^"  *'^*"  s'"^  y^**^  ^^ 

yaln,  to  teach  te^eh  him  the  trade  of  a  framework-knitter,  and  he  was  to  alloir 
bim  the  trade  of  A.  9^.  per  week  for  the  first  three  years,  for  teaching  him,  and  his 
a  framework-  board  and  lodging.  And  the  pauper  served  the  time  in  Q,  And 
kn*^*""'  J[J*^^  whether  he  was  settled  in  Q  was  the  question.  The  Court  distin- 
gT^a'wOTkfbr  8"'^**®^  ^^^^  case  from  Rex  v.  Little  Bolton  (a),  inasmuch  ai* 
die  ftrit  thrae  ^Y  ^his  contract,  the  son  was  entitled  to  none  of  his  earnings ;  and 
mn,  for  tcAcb.  instead  of  receiving  wages  from  his  master,  his  master  was  to 
ing  him  and  bis  receive  wages  from  him  as  the  price  of  teaching  him ;  it  was  a 
^*"'^J?1h^'  hiring  of  the  master  to  teach  the  apprentice.  The  whole  contract 
ihit*tbb  wua  ^**'*  *^®  father  was  bottomed,  and  had  for  its  object  tin*  instruction 
defective  con-  ^  ^^^  '^^  ^^^  nothing  else, — Order  of  Sessions  confirmed. 
tract  of  apprentjceihip,  and,  therefore,  the  son  did  not  gain  a  settlement  under  it.     (a)  AntcpV  SIS* 
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515.  Rex  V.  KUby,  E.T.  54  G.  3.  2M.8cS.  501 RemoTal  VhmtbeiM.  ' 

from  JT.  to  G.  W. — Order  quashed,  subject,  &c. — The  pauper  nihofficefi, 
was  born  at  K.     His  father  died  when  the  pauper  was  an  infant^  ^"f""h-M  Sf* 
and  the  parish  relieved  the  widow  weekly,  till  he  was  nine  years  2e  iw  of  nine 
old ;  at  which  time  the  parish-officers  wished  to  put  the  pauper  out  yMntsappfvii- 
apprentice ;    but  the  widow  objected.      In  consequence  of  her  tice,  upon  the 
objecting,  the  parish-officers  refused  to  give  her  any  more  relief,  refiutl  of  hk 
When  the  pauper  was  about  11  years  old,  the  widow  being  no  T°**'^![JT'*'^;_i, 
longer  able  to  support  him,  and  the  parish  refusing  to  relieve  her  Ji^]!I^nceT!!ut 
until  the  pauper  was  put  apprentice,  went  to  the  parish-officer,  and  two  ycan'iAcr* 
told  him  she  would  consent  that  her  son  should  be  put  apprentice,  wanta,  the' not 
He  bid  her  choose  a  master,  and  she  chose  one  D.^  of  G.  W,y  to  ^°ir  ^^J  to 
whom  the  parish-officer  agreed  to  give  3/.  3*.  in  money,  and  other  •"PP*"*  *""» 
things,  to  the  amount,  in  the  whole,  of  4/.     The  parish-officer,  the  IJIlJ^'^cfr 
pauper,  his  mother,  and  Z).,  met  together,  proposing  to  have  the  and  contented 
boy  bound  before  the  justices,  and  went  before  them  for  that  pur-  to  her  mm's 
pose ;  but  the  justices  finding,  upon  examination,  that  2>.  had  as  b^ng  put  out« 
many  apprentices  as  they  thought  he  could  do  justice  to,  would  not  JJfi^^JJ^SB ''^ 
let  him  have  any  more.     The  parish -officer  then  declared,  if  he  aSIeamiiSw' 
could  not  have  him  bound  there,  he  would  have  him  bound  in  xo  whom  the  * 
another  place,  and,  accordingly,  took  all  the  parties  to  an  inn,  and  parish-officer 
procurca  an  indenture  stamp,  which  was  regularly  filled  up  and  agreed  to  gite 
executed,  and  the  pauper,  with  the  consent  of  his  mother,  bound  ^'/'ft*^', 
himself  to  D,  for  seven  years.     The  premium*  3/.  3*.,  and  the  *jj  ^j^^  purtiee 
other  things,  making  up  the  4/.,  were  to  be  delivered  to  2>.  at  the  met  and  went 
expiration  of  six  weeks  from  the  execution  of  the  indenture,  at  before  the  jui- 
which  time  D.  went  to  /f.,  and  received  them  of  the  parish-officer.   tice«,^ho. 
The  duty  paid  was  U.6</.,  being  6//.  in  the  pound  upon  the  3/.,  and  ^"''*"«  **?* 
all  the  expences  of  binding  were  paid  by  the  parish.     The  pauper  ii,^iJSTTtSa- 
served  D-  in  G.  ^.,  sufficient  length  of  time  to  gain  a  settlement  if  ^^^  numberof 
the  binding  was  good.     The  Sessions  founded  their  judgment  on  apprenticea, 
the    ground   of  fraud   upon   the   above   facts.  —  Lord   Ellen-  refused  to  bind 
BOROUGH  C.  J.     This  does  not  appear  to  have  been  intende<i  to  '***  "*"»  ^^T]?* 
be  a  binding  as  a  parish- apprentice ;  if  it  did,  it  might  be  defective,  o^rdedlaiw 
£ut  it  is,  independently  of  the  statute,  a  binding  with  the  consent  iogthatifhe 
of  the  mother,  the  son,  and  the  master.     The  justices  have,  indeed,  could  not  have 
found  fraud  ;  but  there  are  no  circumstances  to  warrant  such  a  him  bound 
<;onclusion,  except  that,  when  the  parties  could  not  obtain  the  *?*'**,^^^*"Sf 
binding  before  the  justices,  they  went  elsewhere,  and  perfected  it  Sri«3estoim 
in  another  way.     It  is  said,  this  was  the  parish  money,  and,  per-  inn,imdibro- 
%aps,  there  has  been  a  misapplication  of  it ;  but  still  there  has  been  cured  an  !ndeii*i 
«i  valid  binding ;  for  the  pauper,  with  his  mother's  consent,  binds  ture,  which  was 
liimself.     If  the  mother  had  been  a  party  to  the  indenture,  and  the  ***«^  2&*!IhJ 
miction  had  been  brought  against  her  upon  it,  1  do  not  see  how  she  JJ^^JJ^J^Jh  • 
^rould  have  effectually  pleaded  per  Jraudeniy  or  per  minas.  —  Le  themotber^t    • 
Slanc  J.     It  appears  that  the  mother  chose  the  master,  and  it  is  consent,  bouki 
^not  stated  that  the  child  was  of  an  age  not  lit  to  be  bound  appren-  himself  for  ■ 
'^ice. — Bayley  J.  -  After  the  allowance  was  withdrawn,  the  mother  ■•^•J  y*"** 
^Yiight  have  obtained  relief  by  application  to  the  justices,  if  she  had    g£2o^J^„  ' 
\^ecn  entitled  to  it. — Order  of  Sessions  quashed.  uo^  warranted 

in  finding  fraud  so  as  to  defeat  the  settlement  under  the  IndentuNb 

516.  Rex  V.  Arundel,  T.T.   56G.S.  5M.&S.  257.— Upon  Aninfkntmai' 
Uppeal  the  Quarter  Sessions  quashed  an  order  for  the  removal  of  '^'"^IJ^?'^.  . 
C  5.  from  J.  to  F.,  subject,  &c.— The  pauper  was  bound  ap-  SS^^^S- 
prentice  to  one  /?.,  by  indenture,  in  the  usual  form,  having  a  thirty  cause  it  isVor 
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ihilling  stamp,  and  regularly  executed  by  B*  and  the  pauper»~but 
not  signed  by  any  of  the  parish-officers  otAf  or  assented  to  b^  any 
of  the  justices,  and  the  question  was,  Whether  the  signature  of  the 
parish-officers,  and  the  assent  of  the  justices,  were  necessary  to 
the  Talidity  of  tliis  indenture  under  the  following  circumstances? 
The  pauper  was  a  cripple,  settled  in  A,,  and  his  mother,  in  the  first 
*     instance,  applied  to  /?.,  and  expressed  a  wish  that  her  son  might 
.    be  placed  with  him  as  an  apprentice.     The  pauper,  at  the  time 
when  the  indenture  was  executed,  was  18  years  of  age,  and  had 
uUi  been,  for  about  a  year  before,  and  was  then,  in  the  A^  workhouse, 
ea-    from  whence  he  went  to  the  attorney's  office,  wliere  the  indenture 
'Jh*  was  executed,  and  met  there  his  father  and  the  parish-officer,  and  it 
r|      was  agreed,  between  B,  and  the  parish-officer,  that  the  pauper 
•o^      should  go  into  the  service  of  ^.,  and  that  the  parish  should  pay  the 
\        sum  of  40/.,  and  which  was  paid,  accordingly,  out  of  the  fund 
ireo-     belonging   to  A.     The  pauper's  father  was  present  when  the 
a  the     indenture  was  executed,  and  it  was  read  over  at  the  time.    The 
ij  ^    pauper  stated,  at  the  Sessions,  that  he  had  not  been  previously 
consulted,  and  that  it  was  not  with  his  good  will  that  he  went 
into  the  service,  but  that  he  never  expressed  to  any  one  any 
objection  to  being  bound,    i?.,  at  the  time  of  the  execution  of  the 
indenture,  lived  at  P.,  and  continued  there  a  year  and  a  half  after- 
wards, and  then  removed  to  F.y  accompanied  by  the  pauper,  who 
continued  in  that  parish,  with  his  master,  under  the  indenture,  for 
nearly  a  year.    The  Sessions  considered  the  pauper  as  having  been 
put  out  by  the  parish,  and  that,  under  these  circumstances,  the 
indenture  was  void. — Lord  Ellenborough  C  J.:  This  inden- 
ture must  be  considered  clearly  as  for  the  infant's  benefit,  and  not 
having  been  vacated,  it  must  be  considered  as  binding,  so  as  to 
confer  a  settlement  on  him  by  reason  of  his  service  under  it.    This 
was  not  the  binding  of  a  parish-apprentice  ;  it  was  to  a  person  not 
-  residing  in  the  parish,  and  all  that  the  parish-officers  did  was,  the 
advancing  of  40/.  as  the  premium.     As  to  any  supposed  controlling 
influence  of  the  parish-officers--,  I  do  not  see  how  we  can  enter  upon 
that  subject,  nothing  being  stated  concerning;  it  in  the  case.     The 
influence,  however,  seems  to  have  been  that  of  the  mother;  the 
parish-officers  make  the  advance,  and  the  pauper  executes  the 
indenture.     I  think  the  binding  was,  undoubtedly,  for  his  benefit, 
and,  therefore,  valid.  —  Bayley  J.:    The  jiauper  executed  the 
deed  without  objection,  and  there  was  not  any  compulsion  used  at 
that  time.     Per  Curiam  :  Order  of  Sessions  quashed. 

III.  Of  the  Time  and  the  Place  of  Inhahilanctj. 

•ppwitice,        517.  Clerkenxjoell  v.  Brideuell,  II.  T.  1 1  JV.  3.  Ld,  Hay,  549.- 
*«i5lfuc*ln'   '^•»  ^*^°  ^^^^  hQGTi  educated  in  ^.,  as  an  apprentice  to  one  c 
rira-pm-      '^^  masters  of  the  hospital,  in  the  trade  o\'  hemp-dressing,  canie  ' 
^l place,  can-  the  parish  of  C,  and  was  removed  by  two  justices  from  thence 
be  removed    jB.,  which  is  an  extra-parochial  place.  —  Holt  C.  J.:  The  justic 
••  of  peace  have  no  authority  to  settle  any  person  in  an  exira-parodi 

L'^iisfi'/s?^    place;  for  the  statute  which  gives  them  authority  extends  onlj 
uit  Rem.  *    ^^^  P^^*"  ^*^^^'"  parishes.     Parishes  in  reputation  are  within  the; 
Foley,  98.     ^"^  places  extra-parochial  are  out  of  the  act.    And  the  order  of 
apprentice    j"sl»ces  was  quashed. 

itmide40         ^^^'  Missenden  v.  Grivis/ield,  II.  T.  I  G.  1.  Foh'ij,  1.57. — 
was  bound  an  apprentice  with  J.  A'.,  at  G.,  by  indenture; 
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upon  sealing  the  indenture,  it  was  agreed*  by  parol,  that  L  S.  dcyiMttit^ 

should  Ihre  with  his  master  for  one  fortaight,  and  with  his  father,  prentice  utKtor 

in  JVf.,  the  next  fortnight;  and  it  appeared  that  he  never  lived  40  the  Indenture 

days  together  with  his  master.  —  The  question  was,  Whether  this  to  g«n  a  tettie- 
was  sufficient  to  gain  a  settlement  in  G*f  —  And  it  was  held  not; 
because  this  was  fraudulent. 

519.  Rex  V.  St.  Glares  J<?wry,  E.  T.  SG.  1.  Editor**  M5S.—  A  aAAlaSmp^ 

Two  justices  removed  O.  from  the  parish  of  St.  G.,  in  the  county  prentice  ettend*^ 

of  A/.,  to  the  parish  of  St.  O.,  in  L.     The  Sessions,  on  appeal,  '"^S^^JlJ???^ 

confirmed    the    order,    and    stated    the   following   case :  —  The  ^J^^L  ^ 

pauper,  O.,  was  bound  apprentice  to  a  man  of  the  name  of  //.,  going  on  er- 

who  was  a  cobbler,  and  rented  a  stall  in  the  parish  of  St.O.y  nndsinthe 

at  \Qd.  a  week.     The  stall  was  only  large  enough  to  hold  one  weyofbbbnrf* 

person  at  a  time.     The  apprentice,  O.,  while  his  roaster  was  at  "*J?!*"*'?i_ 

work  in  the  stall,  used  to  stand  in  the  street  and  go  of  errands ;  but  J^^      ^     -^ 

when  his  master  was  absent,  he  then  sat  and  worked  in  the  stall,  himaiettle- 

The  cobbler  loilged  in  the  parish  of  St.  G. ;  and  the  apprentice  ment  in  the 

lived  with,  and  slept  at  the  house  of,  his  father,  near  M.  E.,  in  the  panih. 

parish  of  St.  M.  A/.,  W.     The  Sessions  were  of  opinion,  that  the  S.  C F61ey,l 58. 

pauper  was  settled  in  S.  O.,  where  he  served  under  the  indenture,  f?**  ?"f j^*""* 

—  Parker  C.  J. :  The  cobbler  is  certainly  not  an  inhabitant  by  j  ^JJ^  Cesoi, 

virtue  of  his  stall ;  he  is  not  such  a  resiant  as  may  be  summoned  to  us,  pi.  U3. 

attend  the  court-leet;  for  if  a  house  stand  in  two  leets,  the  owner  Stnu51. 
is  Only  resiant  in  that  where  his  bed  stands.  It  is  true,  that  a  man 
may  be  charged  to  many  parochial  contributions,  though  he  be  not 
actually  inhabiting  the  parish ;  but  a  man  cannot  gain  a  settle- 
ment without  being  an  inhabitant.  This  case  is  not  like  that  of  a 
servant  hired  to  a  sojourner,  for  a  sojourner  is  an  inhabitant.  A 
porter  plying  at  the  corner  of  a  street,  might  as  well  give  an  ap- 
prentice a  settlement  in  the  parish  where  he  plies.  It  does  not 
appear  to  me  that  the  pauper  can  gain  a  settlement  in  either  of 
these  three  parishes  ;  and  per  totam  curiam,  the  order  was 
quashed. 

6'20.  St.  Mary  Cdcchurch  v.  Radcliffe,  T.  T.  SG.l.  Editor**  A  capcain't  ep- 

JIfSS. — The  pauper,  C,  was  bound  an  apprentice  to  ^V,  a  seafar-  prentice  who 

iitf^  man,  and  .served  him  for  a  quarter  of  a  year,  at  his  house  in  J^n* '  S?*  *'i*'* 

St.  AL  C.,  in  the  day-time ;  but  lay  every  night  on  board  his  mas-  diffcrent'psHsb 

lev's  ship,  in  the  parish  of  /?.     The  Sessions  conceiving  the  settle-  jg  not  a  tuffi- 

ment  to  be  wlicre  the  service  was,  removed  him  to  the  parish  of  cient  hiliaUtant 

S*.  M.  C — CoRBETT  Serjeant,  uj)on  the  authority  of  The  Cobbler's  of  the  parish  to 

2ase  (a),    moved   to  quash  the  order.  —  By  the  Court:    The  ga'n«»«ttle- 

vords  of  the  statute  are,  '*  If  any  ]}erson  sluill  be  bound  an  appren-  «  ^  «     ^ 

•*  tice,  and  inhabit  in  any  parish,"  &c.     The  question,  therefore,  j'se8s.Cas.l28. 

IS,  Whether  the  pauper  was  an  inhabilani  of  the  parish  o^  St.  M.  C?  ^\^  ug,  Sett. 

For  this  species  of  settlement  arises  from  inhabitancy.    Now  a  man  and  Rem.  61. 

cnn  only  be  said  to  inhahit  the  place  in  which  he  lies,  or  where  he  pi.  105. 

odges.     But  in   this  case  there  is  certainly  no  inhabitancy. —  p°P*  ^i 

Parker  C   J.:    It  is  only  stated  in  the  case  that  he  lodged  on  ^®'®y»2    . 
3oard  the  ship  ;  but  if  it  had  appeared  that  he  went  on  board  the 

(a)    3Ir.    Burn  says,    "  TIuh   case  «*  cupier  in  several  parishes  in  the  day- 

**  seemeth  to  stand  alone,  and  by  the  "  time,   but   his  home  and  habitation 

*•  analof^y  of  the  oUicr  case  with  respect  **  seems  to  be  where  he  draws  to  at 

'•both  to  apprentice*  and  servants,  it  "night.'*  jinte,  p\.  519.     See  the  case 

**  seetneth  Uiat  the  cobbler's  apprentice  of  St.  John  Baptist  v.  St.  Janiet,  poit, 

^*' gained  a  settlement    in   the   parish  pi.  5^2.  and  the  following  caaoa,  which 

*:  wliere  be  lodged :  a  man  may  be  oc-  appear  to  warrant  Mr.  Biini'a  opinion. 
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ship  to  watch,  and  do  service  on  board  for  his  roaster,  as  to  take 
care  that  the  goods  were  not  embezzled,  that  would  make  a  settle- 
ment: and  to  this  opinion  Pratt  J.  assented. — The  order  was 
quashed,  (a) 
A  icndence  of        ^*"  ^^  ^'  Cirencester,  H.T.  10  G.  I.  SeiUS^  Rem.  1  IQ—The 
40  dm  may  be  pauper  was  bound  apprentice  to  a  butcher  at  C.     He  lived  with 
IniMidtd.  his  father  for  the  first  six  years,  and  then  came  and  lived  with  his 

master  up  and  down  for  three  quarters  of  a  year.  It  was  objected, 
that  it  did.  not  appear  that  he  had  lived  40  days  with  his  master. 
— But  THE  Court  was  of  opinion,  that  as  it  was  stated  that  he 
was  ''  up  and  down  three  quarters  of  a  year  with  his  master, 
there  was  room  to. intend  that  he  had  resided  with  him  40  days. 

522.  St.  John  Bapt^t  v.  St.  James,  M.  T.  U  G.  1.  EditorV 
MS  Si  —  Two  justices  removed  IV,  from  the  parish  of  St,  J,  B,  to 
the  parish  of  St. «/.  The  Sessions,  on  appeal,  quashed  the  order, 
and  stated,  inier  alia,  that  fV.  was,  by  an  indenture  es^ecutc^.two 

lodgw  wi«h  Ut  years  after  the  date  thereof,  bound  an  apprentice  to  P.,  hosier,  in 
ftther  in  tof  the  parish  of  St.  J.  B.  /  that  in  pursuance  of  the  said  indenture, 
•*J'»**^J^"^  W.  began  to  serve  him,  the  said  P.,  in  his  open  shop,  in  the  said 
miiiiw  unri  io>  P**"*^  ^^  '^'-  •^•»  ^^^  ^^^^  (pursuant  to  a  covenant  in  the  indenture) 
pwwMiiicc  of  a  ">*  meat,  drink,  washing,  and  lodging  (6),  during  all  the  time,  with 
coffcoBot  in  the  his  father  in  the  parisli  of  St. «/.,  other  than  market-days  and  Sa- 
indenum,  dot*  iurdayf^  when  he  received  his  meat  and  drink  with  his  master  in 
Boc  g«m  a  geu  ^^  j^  [j^^  jj^t  thm  |^e  never  lodged  one  night  with  his  master,  or 
nsMterViDiiriili.   ^'•^^^^^''e,  in  the  parish  of  St.  J  B.  during  the  apprenticeslup; 

and  that  his  master,  pursuant  to  another  covenant  in  the  indenture, 
paid  the  father  2s.  6d.  a  week  in  lieu  of,  and  in  consideration  of 
his  maintenance  and  lodging  as  aforesaid.  —  Fortescue  and  Ray- 
mond Js.  quashed  the  order  of  Sessions,  because  binding  an  ap- 
prentice and  serving  will  not  make  a  settlement ;  but  the  settle- 
ment must  be  by  inhabiting,  wliich  cannot  be  but  when  the  party 
lodges  for  40  days. 

523.  Stoke  Fleming  v.  Berri/  Pomroy,  H.  T.  1  G.  2.  Editor* 
MSS.  —  The  fact  specially  stated  in  the  order  was,  that  £.,  a 
poor  child,  in  the  parish  of  S.  F.,  was  bound  an  apprentice  to  P., 
who  was  a  settled  inhabitant  and  owner  of  some  lands  in  the  said 
parish.  The  pauper  served  there  for  two  years,  and  then  removed 
with  her  mistress  from  the  parish  of  S.  F.  into  the  parish  o£  B.  P*, 
where  the  said  P.  lived  with  her  son,  and  in  this  last  parish  the 

B.  C  Sett,  and  pauper  served  her  mistress  the  rest  of  the  apprenticeship.  But 
m!^  y '  ^  the  said  P.,  being  a  person  of  ability,  gained  no  settlement  in  the 
c.  {S^Mw  parish  of  /?.  P.  The  Sessions  were  of  opinion  that  the  pauper 
''—■       ^*       had  gained  a  settlement  in  B.  P.,  although  her  mistress  nad 

gained  no  settlement  there.  On  a  rule  to  show  cause  why  the 
order  of  Sessions  should  not  be  quashed,  it  was  contended  in  sup- 
port of  the  order,  that  the  settlement  gained  by  an  apprentice 
under  the  indenture  is  gained  in  his  own  right,  and  not  in  right  of 

'{a)VidM  the  case  of  Rex  v.  Burton-  appears  in  the  order;  which  it  uiiinl 

Bradstock,  ftoU,  pi.  525.,  and  Ilex  t\  rerbalim  8  Mod.  285 ;  and  in  S.C  For- 

SpotIand/;mfr,  ))1.  58S.  ie&cuc,  311,  it  is  tsaid  the  Court  bdd, 

(b)  In  Uie  report  of  this  case,  Si'tt.  tliat  the  apprentice  was  settled  in  tke 

and  Kern.  118.   pi.  159.,  it  seems  that  parish  where  he  had  lodged.    (^thn«- 

tlua -covenant  was  introduced  to  accom.  fore  t^e  cases  of  Rex.r.   St.  Oiavc'f> 

modate   the   master,  he  having   but  a  <i7i/^,  pi.  519.,and  Sl  Marj  Colecfaordi 

smaUh^uMi  bui  no  such  circumsUncc  v.  Kadclific,  atUe,  pi.  520. 


&  C.  Str.  594. 
Ld.  Ray.  1371 
Sett  &Rem. 
118.  pi.  159. 
Fort  S91. 
8  Mod.  285. 
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muter,  as  in  tlie  case  of  parent  and  childy  and,  therefore,  may 
'e  icttlenient  in  a  place  where  the  master  has  none.  —  Bel- 
XD  Serjeant,  against  the  order,  urged,  that  by  the  words  of  the 
F*  A  M»  c.  11.  §.8.  the  binding  and  inhabitancy  must  be  in  the 
le  place ;  that  an  apprentice  cannot  during  the  apprenticeship 
iny  act  to  gain  a  settlement  for  himself  (a),  and  therefore  his   (a)  Sec  Btwk. 
lement  under  the  indenture  must  depend  on  the  settlement  o£  >flgton  o.  Sbap- 
master ;  and  that  this  is  not  like  the  case  of  a  hired  servant,  **"*  Bwhwnp, 
»  may  gain  a  settlement  in  a  place  where  the  roaster  has  none.  CpjL^f.f,?'  i 
Parker  C.  J.  It  is  admitted  that  a  hired  servant  may  gain  a  in  si.  Bride's 
leibent  in  a  parish  by  service,  though  not  hired  in  the  parish,   st  sliTiour'i, 
!  words  of  the  clause  respecting  apprentices  are  altogether  as  2  Salk.  533. 
Dg  as  those  relating  to  servants.    I  think,  therefore,  that  there   ^•Iburn  v. 
>  difference.  —  And  it  was  held,  per  totam  curiam,  that  the   p*}  S«ijiti» 
per,  though  not  bound  in  the  parish  of  B.  P.,  was  settled  there     ^  *y»  '*^ 
lohabiting  witli  and  serving  her  mistress  in  that  parish  the  last 
lays. 

2i.  Re£y.  St.  Peter  s-on-the- Hill,  H.  T.  U  G.2.  AtSS.^J.  Ifan  apprentice 
gained  a  settlement  at  St,  M.  by  a  hiring  and  service,  and  '^'^  >»  one 
rwards  was  bound  an  apprentice  in  St,  P.'s  to  a  carpenter  for  ^l^^^^^^^^^jf' 
in  years,  two  of  which  he  served  in  St,  P.%  but  during  those  Lj"  ViMttle^ 
yenn  he  lived,  eat,  and  lodged  at  night,  with  his  mother  in  the  ment  at  the 
tn  of  ;S^.  O.  —  Lee  C.  J.  There  is  a  distinction  in  this  case  place  where  be  . 
reen  apprentices  and  servants.     The  statute  is,  that  appren-  resides. 
C8  gain  a  settlement  by  binding  and  inhabiting,  not  by  binding  Cald.  $6.  noiis. 
service.    But  servants  gain  a  settlement  by  hiring  and  «er- 
,  without  regard  to  inhabiting.     The  case  of  Rex  v.  St,  John, 
ievizes,  seems  to  me  a  very  odd  determination  (b) ;  all  the  cases  (t)  Trio. Term, 
I  acquainted  with  being  to  the  contrary,  as  St.  Mary  Cole*  lo  G.  l. 
eh  V.  Raddiffe.  (c)     Rex  v.  Graveneu.  —  The  order  removing  (c)Ante,pl.S20. 
Mniper  from  St.  O.  to  St,  M.  was  affirmed,  (d) 

is.  Rex  V.  Burton 'Bradstock,  E.  T.  5  G.S.  Burr.  S.  C.  531.   An  apprentice 
•  being  settled  at  ^.  was,  Inr  indenture,  dated  28th  March,  to  the  captain  of 
I,*  bound  apprentice  to  M.,  of  j9.,  then  owner  of  a  ship  called  *  **"P»  7^^ 

ma  t  X  t  ••  II  serves  the  Uttt 

Mil  and  Samuel,  to  serve  him  as  an  apprentice,  and  to  learn  ^  ^    ^ 
pttion  and  the  art  of  a  sailor,  for  the  term  of  seven  years.     C,  board  while  the 
sdiately  after  executing  the  indenture,  entered  on  board  the  ship  is  lying  in 
and  there  served  M.  for  the  said  term,  as  such  apprentice,  '^^f  harboor, 
■hip,  during  all  the  time  of  the  apprenticeship,  was  employed  ^^  f  "S^ 
cOBSting-trade  from  a  place  called  Bridport- Harbour,  in  the  ^°,j,'^^n 
ity  of  jS.,  to  many  other  ports;  and  during  all  that  time  the  which  the har- 
barbour  was,  and  was  considered  by  the  captain  and  sailors  hour  lies, 
le  ship  as  the  proper  home  of  the  ship,  and  where  she  returned  See  Rex  o. 
le  end  of  every  voyage,  and  always  took  her  departure  from  Friendsburj, 
ce  in  the  several  voyages  that  she  made.    During  the  said  ^^!  P^*  ^^« 
the  ship  was  many  times  in  B.  H.,  sometimes  fpr  a  fortnight,  j^^oulswoiih 
times  a  month,  and  sometimes  two  months  at  a  time ;  but  ante,  pL  896. 
r  in  any  other  port,  harbour,  or  place,  for  more  than  a  month 
tame.     On  the  7th  day  of  December  1760  the  ship  arrived  in 
f«y  and  continued  there  till  the  22d  of  January  1761,  beinr 
'  than  40  days ;  during  which  time  C.  resided,  lodged,  and 
AJM.,  his  master,  as  his  apprentice,  on  board  the  ship,  and 
ke  care  thereof,  and  of  his  master's  .goods  tlierein,  it  being 

Sfeethe  case  of  Rex  o.  Graveney,     221.  arUe,  pl.495.,  and  Mr,  GaldeepC*B 

mI.  to  in  (bis  case.  Fortes.  Rep.     observations  thereon,  CaM.  55.  notifc    •         ' 

>L.  II.  E  e 
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bis  business,  as  M.'s  apprentice,  to  take  care  of  and  secure  the 
goods  on  boand  the  ship,  and  to  prevent  their  being  stolen  or 
embezzled.  The  ship  was  never  in  any  other  place  or  port  40 
days  afler  that  time.  On  the  11th  day  of  March  1761  the  ship 
again  returned  to  B,  H.,  and  stayed  there  till  after  the  28th  day 
of  the  same  month,  on  which  day  the  apprenticeship  expired ;  and 
during  that  time  C.  resided,  lodged,  and  served  A/,  as  his  appren- 
tice on  board  the  sliip,  to  take  care  thereof,  and  of  the  goods 
therein.  B*  H.  is  a  basin  within  the  parish  of  ^.  /?.,  which  about 
20  years  ago,  in  pursuance  of  11  G.  2.  was  dug  and  made  on 
a  piece  of  land  lying  within  the  parish  of  B,  B.y  and  part  of  the 
manor  of  ^.  B,,  and  which  then  belonged  to  Mr.  G.  P.  (of  whom 
the  said  piece  of  land  was  purchased) ;  and  at  the  time  when  the 
basin  was  made,  a  cut  was  also  made  through  the  land,  which  then 
lay  between  the  place  where  the  basin  was  made,  and  the  sea,  to 
let  the  sea  up  to  the  basin  ;  through  which  cut  ships  sail  into  the 
basin.  —  Lord  Mansfield:  There  do  not  appear  to  be  anv 
former  determinations  on  this  subject.  Therefore,  as  we  shall 
gain  nothing  by  looking  for  them,  we  may  as  well  make  an  end  of 
the  matter  now.  Lying  in  a  parish  is  th^same,  whether  it  be  on 
board  a  ship,  or  on  land.  Casual  residences,  or  accidental  inha- 
bitancies, are  out  of  the  present  case.  This  harbour  or  basin  is 
stated  to  be  the  proper  home  of  the  ship ;  and  to  be  within  the 
parish  of  B.  B, ;  and  the  service  was,  hondfide^  without  any  pre- 
tence of  collusion,  performed  in  that  parish  :  therefore  there  seems 
to  be  no  material  difference  between  this  case  and  the  ordinary 
cases  of  gaining  settlements  in  parishes  by  apprenticeship. — Mr. 
Justice  Wilmot  :  If  the  apprentice  had  laid  in  a  house  at  land 
within  this  parish,  it  had  been  no  question ;  the  apprentice  bad 
then  been  undoubtedly  settled  there,  though  the  master  had  lived 
in  another  parish.  And  here  B.  B.  had  as  much  benefit  from  the 
apprentice's  labour,  as  if  he  had  Iain  tliere  by  night  in  a  cot  upon 
land.  Therefore  the  apprentice's  settlement  is  clearly  in  B.  ^.— 
Mr.  Justice  Yates  concurred  that  the  settlement  was  in  B*  B* 
This  place  was  the  proper  home  of  the  ship  :  it  was  not  a  casual 
residence  or  an  accidental  inhabiting.  It  is  expressly  stated, 
'<  that  this  harbour  was,  and  was  considered  as  the  proper  home 
"  of  the  ship."  So  that  the  cases  about  casual  residences  are  not 
at  all  like  the  present  case.  And  this  harbour  or  basin  is  expressly 
stated  to  be  "  within  the  parish  of  jB.  B."  —  Mr.  Justice  Aston 
concurred,  and  observed,  that  the  statute  of  IS  &  14>  Car.  2.  c  12. 
was  made  to  restrain  the  migrations  of  idle  vagabond  people  from 
parish  to  parish,  and  for  removing  them  back  to  their  own  former 
parish.  He  said,  he  thought  that  mere  watching  on  board  a  ship 
was  not  a  residence  sufficient  to  gain  a  settlement  within  S  &  4  fF. 
&  Af.  c.  11.  Nor  will  a  vessel,  in  transitu,  accidentally  stopping 
at  a  port  to  repair  a  leak,  or  take  in  water,  or  any  such  casual 
occasion,  gain  a  settlement  to  the  sailors  on  board.  But  this  was 
•  the  proper  home  of  the  ship ;  it  is  expressly  and  circumstantially 
IK)  stated :  and  this  home  of  the  ship  is  stated  to  be  within  thu 

rarish  ofB,  B  (a).  A  casual  inhabitancy  only  to  watch  a  ship  (whidi 
should  think  will  not  gain  a  settlement)  is  very  different  from  an 
apprenticeship  served  on  board  it  at  its  proper  home. 
An  qiprentice         526.  Rex  v.  Castleton,   M.  T.   7  G.  3.   Burr.  S.  C.  569^-^  Hoi- 
whomames       roid  was  regularly  bound  an  apprentice  to  Rigbj^  of  C,  batter>  for 
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ilie  t^ite  of  seven  years,  and  worked,  dieted,  and  lodged  with  his  daring  his  term, 
master  in  C  for  four  years  and  a  half;  and  then  married  a  woman  >ervm  hb  mas. 
who  lived  in  H.     After  such  marriage,  he  worked  and  dieted  ail  ^^  ^^  ^J  ^^ 
along  with  his  master  in  C  in  the  day-time,  where  his  master  ^  ^""^Jh!* 
lived,  lodged,  and  carried  on  his  trade ;  but  he  lodged  at  nights  in*adifferaS** 
with  his  wife  at  her  father's  house  in  //.,  until  the  expiration  of  pariflh,  gains  a 
his  apprenticeship,  whicli  was  about  two  years  and  a  half  from  the  wulement 
time  of  his  marriage.     7?.,  the  master,  was  acquainted  with  the  ^*>o« ho  lodges 
intended  marriage  of  his  apprentice,  and  did  not  take  any  advan-  ™^*''^<1«3^ 
tage  of  the  covenant  in  the  indenture,  so  as  to  vacate  the  same ; 
nor  did  he,  before  the  solemnization  thereof,  or  at  any  time  after- 
wards, find  fault  with  his  apprentice  for  so  doing.     The  master 
was  not  asked,  nor  did  he  give  leave  to  his  apprentice  to  lodge  in 
Hi ;  though  he  knew  he  lodged  there  with  his  wife,  at  her  father's 
house. —  The   question  was.  Whether  the  place  where  the  ap- 
prentice lodged  at  nights  was  not  the  legal  place  of  his  settlement? 
And  it  being  agreed  by  Mr.  Dunning,  who  was  to  contend  on 
the  other  side,  and  con6rmed  by  Lord  Mansfield,  that  the 
place  where  an  apprentice  lies  is  the  place  of  his  settlement,  the 
'Original  order,  adjudging  the  pauper's  settlement  to  be  at  i/.,  was 
affirmed. 

5^.  Rex  Y.  Chick,    T.T,    UG.S.    ^Mrr.  iS.  C.  782.— //.,  of  if  the  master 
9F*9  slater,  was  bound  an  apprentice  by  indenture  for  three  years,  die  after  the 
without  any  consideration,  to  T.,  of  fV,^  slater.     He  served  under  apprentice  has 
the  indenture  nine  months.    His  master  died.     He  continued  a  served  40 days, 
fortnight  with  the  widow  to  complete  the  work  unfinished  by  his  *"i*Jlf*^' 
Boaster.    The  mistress  afterwards,  having  no  employment  for  him  gent  of  his  mis- 
or  any  other  workmen,  told  him,  that  he  must  not  stay  with  her,  tren,  before 
said  that  he  was  at  liberty  to  go  where  he  thought  proper.    He  administration, 
•od  other  workmen  quitted  her ;  but  he  apprehended  that  his  back  to  his  fa- 
mistresB  had  a  right  to  call  him  back  to  finish  his  apprenticeship.  ^^^*  ^"V!!!^' 
On  parting  with  his  mistress,  he  told  her  that  he  was  going  to  his  cular'ame-^' 
ftther,  who  was  a  stater.     There  was  no  particular  agreement  be-  ment,  or  the 
tmee»  bis  father  and  his  mistress,  to  his  knowledge,  nor  were  the  indenture  be- 
indaitares  delivered  up.     His  father  lived  in  the  parish  of  C;  ingdelWered 

Md  be  continued  with  him  for  two  or  three  years The  Court  J^^^thi* 

keld  the  settlement  to  be  in  W.,  for  it  sufficiently  appeared,  that  thepUcewhm 
he  served  40  days  as  an  apprentice  in  that  parish,  ana,  therefore,  the matutliftd, 
hii  settlement  remained  there.  for  be  was 

neither  servant  nor  appreniice  to  YuBjbiher, 

69S.  Rex  v.  Sandford,    T.  T.  26  G.  3.  Editor'*  MSS.  —  The  Ii^bitation  at 
prapen  fV.,  was  legally  settled  by  birth  in  B.,  and,  at  the  age  of  ^^^tiooA 
li  years,  was  bound  an  apprentice  by  the  churchwardens  and  [[hiring wid 
pfgraeers  to  serve  S.,  of  B.,  until  he  should  attain  the  age  of  24  service  for  a 
yearftl     He  lived  with  S.  for  five  years,  when  his  master  gave  him  year  has  inter- 
to  his  indentures,  and  recommended  him  to  live  with  F.,  of  C,  ▼ened,  may  be 
Mrti  whom  }V.  made  an  agreement  as  a  servant  for  three  years,  ^^^^q" 
Wlifl^  he  was  in  this  place,  his  original  master  had  a  conversation  ^^,  residence 
isttfa  F".,  and  desired  him  to  keep  back  some  of  fT.'s  wages  to  „nder  inden- 
pr^lde  him  with  clothes,  apprehending  that  otherwise  he  would  tures ;  and  the 
Slim^  upon  him.     About  the  expiration  of  that  time,  W.  returned  settlement  Aall 
mi»  the  parish  o£  B.,  where  his  master  S.  still  resided,  and  lived  JjV"  Xw' 
iviCh  one  T.,  a  butcher  there,  with  S.'s  knowledge,  who  frequently        lodges  Ae 
s^h^vened  with   T.  while   9V.  lived  with  him,  but  not  on  the  Utftnigbt. 
HMe&t  of  his  apprenticeabip.    After  W.  had  lived  with  T.  aboat  See  S.  d  pott, 
^^  *  E  E  2  PJ-  ^2- 
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tBree  months,  he  went  back  to  S.'s  house,  and  lived  with  him  for 
a  month,  paying  him  6d.  a  week  for  his  lodging.  -<-  The  Sessions 
were  of  opinion,  that  fV»  had  not  gained  a  settJement  in  the  parish 
of  B, —  Mr.  Clafp  admitted,  that  the  indentures  remained  ud* 
cancelled)  and  in  full  force,  for  that  the  pauper  beiog  under  age, 
he  could  not  be  discharged  from  them  without  the  consent  of  the 

garish-officers ;  but  contended,  1st,  that  the  service  with  F.  at  C, 
ein^  with  the  consent  of  the  original  master,  was  a  service  under 
the  mdentures ;  and,  2djy,  that  he  had  not  gained  a  settlement  in 
JB»y  because  the  original  master  never  consented  to  his  service  with 
T» ;  and  his  subsequent  residence  for  a  month  in  the  house  of  ¥• 
could  not  be  joined  with  his  former  services  to  him,  on  account  of 
the  intervening  settlement  at  C ;  and  he  cited  Rex  v.  Freming- 
(o)Pof<,pl.560.  tan  (a),  as  decisive  of  this  point.  —  Mr.  Fanshaw  as  to  this  last 

point  contended,  that  in  Rex  v.  Fremington^  the  question  of  alter- 
nate  residence  was  never  considered,  and  that  if  any  service  con- 
tinued, all  did,  and  then  the  pauper  will  be  settled  in  the  last  place 
of  residence :  that  in  the  case  of  servants,  this  point  had  been 
(6)^«te,pl.2S0.  fettled  in  Rex  v.  Z.otueM(A),  and  Rex.  v.  HuUand  (c)  ;  and  there 
(c).^iite,pL407.  ^119  no  foundation  for  any  distinction  as  to  alternate  service  be- 
tween a  servant  and  an  apprentice.  In  the  statute  13  &  14  Car.  3. 
c.  12.  s*  1.  servants  and  apprentices  are  all  classed  in  the  same 
clause ;  both  gain  a  settlement  by  residence,  not  by  tlie  place 
where  the  service  is  performed.  It  is  not  necessary  that  the  40 
days'  residence  should  be  successive,  and  this  rule  holds  in  both 
cases ;  there  is  no  difference  in  the  principle,  but  only  in  the  cirt 
cumstances  of  the  one  being  a  contract  for  years,  and  the  other  a 
contract  for  a  year. — The  Court,  were  of  opinion,  that  the  time 
of  service  may  be  coupled  as  well  in  the  case  of  an  apprentice  as 
of  a  servant :  and  that  upon  this  part  of  the  case,  by  connecting 
the  month's  service  with  the  former  service  with  F.,  the  pauper 
gained  a  settlement  by  an  inhabitation  of  40  days  under  the  inden- 
tures of  B. 
Ifanapprm.  529.  Rex  v.  Brighthelmstone^    E.T.    S3  G.  3.    ST.T?.  ISS.- 

ticeUvewlth  J.H.  was,  at  the  age  of  15  years,  bound  apprentice,  by  inden- 
dbv^nT!?^  ^en  *^''^®'  ^^  '^'»  ^^-^m  weaver,  to  serve  from  the  3d  of  November  1774, 
40  in  B.  and  ^^^  seven  years.  He  entered  accordingly  into  the  apprenticeship; 
t^  one  day  in  and  served  and  resided  with  S.,  in  ^4.,  from  the  3d  of  Nonember 
^.,  be  is  fdtled  1774,  until  the  9th  of  July  1781  ;  from  that  time  until  the  21st  oi 
hi  -^    .  September  following  he  served  and  resided  by  direction  of  his 

master  in  a  shop  hired  by  his  master  at  B.    He  then  returned  t/o, 
and  continued  to  serve  and  reside  with  his  master  in  A.^  until  the 
22d  of  October  following,  when  he  was  sent  by  his  master  to  th^ 
master's  father,  J.  S.,  in  the  parish  of  IV.G.y  to  serve  out  his  ap* 
prenticeship ;  where  he  resided  to  the  November  following,  wheo 
his  apprenticeship  expired.  —  Lokd  Ken  yon  C.  J.    This  case  has. 
been  ingeniously  argued,  and  an  attempt  has  beep  made  to  dis<« 
tinguish  the  cases  of  servants  from  those  of  apprentices  in  this 
respect ;  but  I  do  not  think  that  that  distinction  can  be  supporte4i' 
but  that  they  both  fall  within  the  same  rule.     In  the  cases  otJU^j 
(d)PM«,pl.50O.  Vf  Fremington  (d)f  and  Rex  y.  St.  George,  Hanover  Square  (e),J^, 
(tf}|M,pl.556.  was  taken  for  granted,  and  strongly  intimated  by  Page  J*  in  tbf(i 

latter,  that  the  apprentice,  was  settled  in  the  parish  where  the:li|8t 
4(i  days' service  was  unbroken  and  connected.     Other  case^/iay*. 
tfaii^^at  ia  not  the  rule,  but  that  the  settlement  is  to  b^e.  asc^^ido^ . 
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bjr  the  last  diay's  service,  provided  there  be  40'dav8'  service  in  the 
^ole  in  that  place.    As  these  cases  depend  on  thie  positive  words 
of  an  act  of  parliament,  I  wish  that  the  act  had  been  referred  to  as 
the  groand  of  decision ;  and  it  certainly  ought  to  be  our  guide, 
unJess  the  determinations  upon  the  point  have  varied  from  the 
words  of  the  act.     Under  the  13  &  14  Car.  2.  a  residence  in  a 
parish  for  40  days  conferred  a  settlement :  subsequent  statutes  have 
superadded  other  qualifications ;  the  binding  by  deed  of  appren- 
tices ;  and  the  hiring  for  a  year,  and  service  for  a  year  by  servants ; 
and  unless  both  those  circumstances  concur,  no  settlement  is  ac- 
quired by  a  residence  for  40  days ;  but  if  they  both  concur,  the 
statute  13  &  14  Car.  2.  appears  to  be  the  law,  which  confers  the 
settlement,  namely,  the  40  days'  residence.    If  a  servant  serve  40 
days  \ti  one  parish,  and  then  serve  any  time  short  of  40  days  in 
several  different  parishes,  he  is  settled  in  the  former,  if  he  com- 
plete the  year :  but  if  there  be  a  residence  for  40  days  in  several 
parishes,  the  settlement  floats  from  place  to  place,  and  is  at  last 
fixed,  as  I  always  understood,  where  the  last  40  days*  service  is 
performed.     During  my  practice  at  the  Sessions,  the  residence  of 
40  days  was  considered  as  the  criterion :  it  was  then  understood 
that,  as  a  settlement  is  a  durable  thing,  it  could  not  be  defeated 
but  by  another  complete  settlement  gained  subsequently,  and  that 
a  subsequent  complete  residence  for  40  days  in  one  parish  was 
hcfCessary  to  defeat  the  settlement  previously  acquired  m  another. 
\f^  therefore,  this  were  re$  Integra^  and  there  were  no  determin-  ■ 
ation  to  the  contrary,  I  should  nave  thought  that  this  pauper  was 
settled  in  B.;  but  the  modem  cases  are,  certainly,  against  such  a 
decision ;  and  as  they  are  uniform,  I  desire  that  my  doubts  may 
not  disturb  them.     With  those  decisions  I  therefore  acquiesce, 
iterely  because  these  subjects  should  not  remain  in  doubt. — Ash- 
RVRST  J.  According  to  all  the  modern  authorities,  it  is  not  neces- 
sary that  the  40  days'  residence  should  be  successive,  but  they 
may  be  coupled  together  so  as  to  make  40  days  in  the  whole.     It 
was  established  in  Rex  v  Lotoess  (a),  that  the  settlement  is  shifting  (a)JnU,ifi»HKk 
OAtil  the  end  of  the  year,  and  is  at  last  fixed  where  the  servant 
sieeps  the  last  night,  if  there  be  a  residence  for  40  days  in  that 
parisfa  in  the  whole.   This  line  has  also  been  adopted  in  other  cases. 
That,  therefore,  beiiig  the  rule  according  to  the  general  current  of 
the  late  authorities,  and  it  being  immaterial  whetner  the  rule  were 
driginally  established  one  way  or  the  other,  I  think  it  ought  to 
genera  the  present  case.  —  Bullbr  J.   When  the  case  of  Rex  v. 
HuUinui{b)  came  before  the  Court,  I  did  not  entirely  agree  with  fb)jinu^h4a7. 
the  opinion  laid  down  by  the  Court  in  some  of  the  ft>rmer  cases, 
and  1  -thought  that  the  rule  contended  for,  by  the  counsel  who 
argued  against  that  opinion,  might  have  been  a  proper  one ;  but 
as  the  great  object  in  settlement  cases  is  to  have  a  fixed  rule,  1 
fbond  myself  bound  by  the  opinion  of  the  Court  in  Rex  v.  L<noess  ; 
mi  from  that  time  to  the  present  I  have  always  considered  it  as  a 
iaed  principle^that  the  pauper  is  settled  in  the  parish  where  he  sleeps 
tke  last  night,  provided  there  be  40  days*  residence  there  in  the 
wlioie.     If  so,  it  is  better  for  the  public  that  we  should  adhere  16 
that  rule  than  consider  first  principles.  — Grose  J.    It  is  now  tOo 
\$gt  to  resort  to  that  kind  of  reasoning  which  would  have  influenced 
lajf  opinion  if  there  were  no  determination  upon  this  subject ;  be-  ^ 

cause  it  has  been  established  in  several  cases,  that  a  servant  gains 

£  E  3 
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a  tetllement  in  the  parish  where  he  sleeps  the  last  night,  if  he  have 

resided  there  40  days  in  the  whole ;  and  it  was  expressly  held  in 

(a)^fiif,pl.52B.  Bexv*  Sandford{a)i  that  there  is  no  distinction  in  this  respect 

between  the  case  of  a  servant  and  an  apprentice. 
Tliemdeiice  530.  Rex  v.  Barmbyin-the-Marsh,  E.  T.  46  G.S.  7  East,  381, 
of  an  Apprentice  "^  Two  justices  removed  «/•  M.»  his  wife,  and  children,  by  name, 
with  his  gnnd-  from  the  township  of  B.  to  <S.  The  Sessions  on  appeal  reversed 
mother  in  a  ^^e  order,  subject,  &c.  The  pauper,  J.  M.,  was  bound  apprentice; 
frS^siS!^  by  indenture  dated  the  1st  of  April  1794,  for  four  years,  to  J.  B^ 
on  acccMint  of''  ^^  ^'J  *°  ^^  yfesl  riding,  who  was  the  master  of  a  small  vessel 
illncM,  though  trading  on  the  river  O.  The  pauper  slept  more  than  40  nights 
with  the  consent  during  such  apprenticeship  at  S.,  at  different  times,  but  slept  the 
of  the  master,  i^gt  night  thereof  at  5.,  at  his  grandmother's,  in  which  latter 
**  S'*^*"*'^*  place  he  hi^d  before  slept  more  than  40  nights  in  consequence  of 
^:^p|Mai*to  **'«  heing  ill  of  a  fever.  He  so  went  to  B.  with  the  consent  of  his 
gain  him  a  set-  master,  who  received  him  again  as  his  apprentice,  and  he  never 
tlement  in  such  slept  there  except  as  above  Stated. —  Lambe,  in  support  of  the 
psriafa-  order  of  Sessions,  contended  that  the  pauper  was  settled  at  jB., 

having  slept  for  more  than  40  nights,  including  the  last  day  of  hb 
apprenticeship,  in  that  township,  with  the  consent  of  his  master. 
And  the  circumstance  of  his  going  to  his  grandmother  tliere  on 
account  of  illness  cannot  vary  the  question  ;  for  the  apprenticeship 
still  subsisted  in  point  of  law,  and  all  the  cases  go  upon  the  poiiH 
of  the  master's  consent  to  the  residence  in  any  place  for  40  days, 
(^Pos«, pl.54S.  which  is  here  expressly  found.     The  case  of  Rex  v.  Ticl^ld  (6), 

(which  had  been  mentioned  on  a  former  day  when  Uiis  case 
was  first  called  on,  as  deciding  against  the  settlement  in  jB.)*  w^t 
on  the  ground  of  the  indentures  having  been  delivered  up,  and 
thereby  virtually  cancelled  before  the  residence  with  the  pauper'f 
((c)Po«f,pl.565.  father  on  account  of  illness.    But  he  relied  on  Rex  v.  Charles  {c), 

where  the  apprentice,  having  become  a  cripple,  was  put  by  hii 
master  to  live -at  his  grandmother's  at  Is,  6d.  a  week,  in  another 
parish,  where  he  resided  the  last  40  days;  by  which  residence 
he  was  deemed  to  be  settled  there.  —  Astok  J.  said,  that  that 
could  not  be  deemed  a  casual  or  accidental  residence,  and,  there- 
fore, distinguished  it  from  cases  of  that  sort.     And  this  is  no  more 
a  casual  residence  than  that  was.  —  The   Court  were  all  of 
opinion  that  the  residence  of  the  pauper  in  B.t  being  on  account 
of  his  illness,  was  not  a  residence  as  an  apprentice :  and  that  the 
statute  3  ^.  c.  11.  which  directs  that  if  any  person  shall  be  bound 
an  apprentice  and  inhabit  in  any  parish,  such  binding  and  inhqU' 
ation  shall  be  adjudged  a  good  settlement,  &c.  must  be  understood 
of  an  inhabitation  referable  in  some  way  to  the  apprenticeship. 
But  that  the  residence  here  with  the  grandmother  was  no  nyire 
referable  to  the  apprenticeship,  than  if  the  pauper  had  resided  ia 
a  hospital  or  prison.  -—  Order  of  Sessions  quashed. 
An  order  of  re.       531.    Rex  v.    Tonsham,    T.T.   46  G.  3.   7  East,  466.  — Two 
mcrrol,  directed   justices  made  an  order  for  the  removal  of  C,  mariner,  from  T.  to 
fl/Pbofe^**     P«  or  town  and  county  of  Poole  ;  which  order  was  addressed  to 
town  and  ^        *^®  churchwardens  and  overseers  of  the  poor  of  iheparish  ofT,,w^ 
eountj  of  to  the  churchwardens  and  overseers  of  the  poor  of  the  parish  qfV» 

Poole," is suffi-  or  town  and  county  of  Poole;  and  adjudged  the  settlement  to  be 
^i«Mj»ugh      in  the  latter  place  by  the  same  description.     An  appeal  wss 
of  tSemi^l^^  lodged  gainst  this   order  by  the  parish-officers  acting  for  the 
»""  town  of  P.,  to  whom  the.  pauper  was  delivered  with  the  order :  and 
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before  die  merits  of  the  case  were  gone  into  oti  the  hearing  of  the  ap-  gt.  Jamet*s  in 
peal,  the  appellant's  counsel  objected  to  the  order  for  its  uncertainty,   PooUs  there 
and  in  other  respects ;  and  it  was  proved,  and  was  stated  in  the  case  ^i^  po  odicr 
afterwards  reserved,  that  there  was  no  such  parish  as  the  parish  P^*^  ^  ^ 
of  P.;  that  the  town  and  county  of  Poole  consisted  but  of  one  TOunt*afl\K>fe 
parish,  and  that  the  name  of  that  parish  was  St.  James* $  in  Poole,  An  apprentice' 
The  Sessions,  however,  over-ruled  the  objection,  and  proceeded  to  a  ship  owner 
upon  the  merits ;  and  finally  quashed  the  order,  subject  to  the  li^jog  at  A, 
opinion  of  this  Court  upon  the  following  case ;  in  which  was  also  ^^  *  settle- 
included  a  statement  of  the  facts  above  mentioned,  relating  to  the  "^^^  ba^" 
objection  to  the  form  of  the  order.     The  pauper.  Cotter^  at  the  iufi^ilLter'aahip 
i^  of  12  years,  was  bound  by  indenture  apprentice  as  a  mariner  for  40day8  in 
to  Z>.  S.  of  7*.,  ship-owner  and  coal-merchant.     He  served  his   B,  while  the 
laid  master  for  three  years,  during  which  he  made  several  voyages,  "^|P  was  staying 
ind  returned  to  2\ ;  residing  there  in  the  intervals  between  the  ^     irtS 
fOjrages,  sometimes  for  two  months.     His  last  voyage  was  on  course  of  his 
board  the  Reward  of  7*.,  which  sailed  first  to  S.  and  from  thence  master's  tnule 
to  P*  with  a  cargo  of  coals.     The  pauper  remained  at  P.  upwards  and  employ  ^ 
»f40  days,  and  slept  every  night  during  that  time  on  board  the  upon  a  coasting 
laid  vessel  as  it  lay  along-side  the  quay.     He  knew  whilst  he  was  ^f^^'         ■ 
there  that  his  master  was  become  a  bankrupt,  and  gone  from  7*.  ticeaftmeards 
in  consequence  of  which  he  applied  to  Mr.  P,,  the  agent  and  upon  the  bank- 
consignee  of  the  vessel,  for  money,  to  enable  him  to  return  to  7\,  ruptcyofhis 
rrho  supplied  him  with  10*.  6d.  for  that  purpose.     On  his  arrival  master,  return 
U  T.  he  resided  with  his  uncle,  not  being  able  to  find  his  master,  fop^erf'^resi^ 
irhom  he  has  never  seen  or  served  since.     The  indentures  were  ^^  ^j^j,  iji, 
offered  to  be  given  up  by  one  of  the  assignees  of  S>;  but  were  master,  at  his 
lot,  in  fact,  given  up  until  after  they  expired.  —  The  Court  were  home,  and  flnd- 
slearly  of  opinion  against  the  parish  of  <S/.  James  in  P.  upon  all  *"S  ^'^  Ins 
lie  points.     As  to  the  let,  they  all  agreed.  That  the  residence  of  ^^^"^4!*" 
lie  apprentice  on  board  his  roaster's  ship  in  P.  was  not  a  casual  ^^^^  ^'^  n 
ir  accidental  residence :  but  he  was  then  in  the  actual  employ  reIation,withoot 
md  service  of  his  master  in  his  trade  and  business,  which  in  its  doing  any  fur- 
latnre  required  a  shifting  residence.     That  the  principal  doubt  ***«'"  ^arwice 
nade  in  the  case  of  Rex  v.  Burton  Bradstock  (a),  was,  whether  ^^Jt|U^ 
he  residence  of  an  apprentice  on  board  a  ship  were  equivalent  to  residence, 
metidence  on  shore  in  the  same  parish;  and  what  was  thrown  though f(4mot« 
Hit  by  the  Court  there,  in  respect  of  Bridport  harbour  being  the  than  40  days 
Mne  of  the  ship,  was  principally  in  answer  to  that  objection,  before  his  ap- 
knd  that  the  doctrine  of  casual  residence,  as  applied  to  places  of  ^*^")^?\^ni 
nMic  resort,  which  had  been  thrown  out  in  the  Scarborough  case,  not  regain  him 
ras  pretty  much  shaken  in  the  subsequent  case  of  Bath  Easton,  a  settlement 
rhat  at  any  rate,  however,  the  doctrine  did  not  apply  to  a  case  in  A. 
ke  the  present,  where  the  apprentice  was  in  the  actual  service  of  fa)jinie,v\.S95, 
m  master  at  the  time.     And  as  it  was  clear  that  an  apprentice 
d|rht  gain  a  settlement  by  serving  another  master  in  a  different 
ftnab,  by  the  consent  of  his  original  master,  d  fortiori  he  gained 
aettleraent  by  serving  the  original  master  himself  in  another 
,  where  his  master's  business  called  him.  {b)  -  Upon  the 


(I^Sectbe  Huntsman's  casc,Bibhop*s  the  servant  of  the  Oxford  stage-coach- 
\tiie\d  V.  St.  Peter's  in  St.  Alhan's,  man,  St.  Peter  in  Oxford  v.  Chipping 
tfc^  pi.  395.  referred  to  and  commented  Wicomb,  anUy  pi*  392.  Also  the 
pon  I7  Lord  Mansfield,  in  Alton  v.  Groom's  case.  East  Ilsley  r..  Wcy- 
amhuD,  ante,  pi.  400.  Also  the  case  of     bridge,  ante,  pi.  402. 
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2d  point,  it  appeared  bj  the  case  that  the  apprentice  never  re^ 
iUrned  to  his  maiter's  service  in  the  parish  of  7*.,  for  his  master 
had  absconded  before  his  return ;  but  he  went  to  live  with  hb 
uncle :  and  it  is  expressly  found  that  he  never  saw  or  served  his 
{b)jtnu,^.529.  master  afterwards*  (a)    In  Rex  v.  Brighthdmstoneifi)^  the  appren- 
tice returned  to  kis  master  again  in  the  original  parish.     As  to  the 
third  point,  they  said  tliere  was  no  objection  to  the  description  of 
the  parish  of  *P.  omitting  the  mention  of  its  tutelary  Saint;  there 
being  but  one  parish  in  tlic  town  and  county  of  Pooity  and  Poolt 
being  the  common  name  of  the  place.     And  that  the  parish-officers 
of  P.  had  themselves  considered  this  description  sufficient  to  caU 
upon  them  to  appeal  to  the  Sessions  against  the  order,  by  whom 
the  objection  to  the  misnomer  had  been  over-ruled,  (c)     Order  of 
Sessions  quashed,  and  original  order  confirmed. 
AnigipNiitiee         532.  Rex  v.  Stratford-upon-Avon,  E.  T.  49  G.  3.  11  £a<M76. 
who  went  to        — Removal  from  5.  to  Old  Sirat/ord.     Order  quashed,  subject, 
^*'^**'4*        &c.     The  pauper  was  bound  apprentice  by  the  parish-officers  of 
^goiSingl^  0/rf  Stratford  to  H.  H.  of  S.,  cordwainer;   and,  among  other 
totbatofhis       covenants  in  the  indenture,  the  pauper  engaged  **  faithfully  to 
master,  for  tbe     "serve  his  master  in  all  lawful   business.''     He  lived  with  his 
]jurposeofget-    master  about  12  months,  when  his  thumb  became  affected  with 
dl^d^^b^/*    scrofula,  and  he  left  his  master  and  went  to  his  mother's,  in  the 
whocOTtinucd    adjoining;  parish  of  Old  Stratford,  to  have  his  thumb  cured,  where 
to  serve  bis         he  continued  till  the  time  his  master  went  away  from  &,  which 
master  all  the      was  about  two  months  afterwards.     He  slept  at  his  mother's  house 
time,  by  going    more  than  40  days,  and  he  never  afterwards  slept  in  S.y  nor  is 
w  *"i^!!!dau'     *"^  other  place  for  40  days  during  the  continuance  of  his  appren- 
te^off  wben      ticeship.     During  the  whole  time  he  so  slept  at  his  mother  s  he 
wanted,  gains  a  ^^nt  almost  every  day  to  his  master's,  and  was  on  some  days 
settlanent  bj      employed  for  three  or  four  hours  in  each  day  by  his  master  m 
wdi  service  in    going  of  errands,  and  was  always  ready  at  his  master's  house 
^•JJ'J™^*'*'*  whenever  wanted  by  him,  but  was  unable  to  work  at  his  trade  in 
lieloiiged.  consequence  of  the  complaint  in  his  thumb.  —  In  sup|>ort  of  the 

order  of  Sessions,  it  was  contended  that  no  settlement  was  gained 
in  Old  Stratford,  the  pauper's  residence  there  being  casual,  on 
.  account  of  sickness,  and  not  a  residence  under  the  indenturet 
(d)PM,pL548.  and  the  cases  of  Rex  v.  Titchfield  (d).  Rex  v.  Sutton  («), 
(eViiiie,p].461.  ^^  ^'  Barmby-in'the'Marsh  (g)^  were  cited.  —  Lord  Ellbh- 
'MAiUtpisso,  "O'^ouoH  C.  J.  The  facU  stated  leave  no  doubt  that  there  was 
^^  a  service  of  the  roaster  by  the  apprentice  while  he  lodged  at  his 

mother's  in  the  adjoining  parish.  He  went  to  lodge  there,  indeed, 
in  order  to  get  cured,  in  consequence  of  an  arrangement  between 
the  master  and  the  mother ;  but  he  continued  to  serve  his  roaster 
every  day ;  and  though  he  could  not  work  at  the  trade  himself, 
vet  he  performed  other  service,  and  he  might  attend  the  work  and 
learn  the  trade  of  his  master ;  he  must,  therefore,  be  considered 
as  still  in  the  service  of  his  master  as  an  apprentice  while  he 
lodged  with  his  mother.  If  the  mother  had  lived  more  remote 
from  the  master's  house,  so  that  he  could  not  have  served  his 
master  while  he  resided  at  his  mother's  for  the  purpose  of  cure^ 
that  would  have  altered  the  case,  and  likened  it  to  Rex  v.  B^rm* 

(a)     l^ids    Rex   v,  Bannb;-in-tbe.     Rex  «.  Andover,  post,  pi.  801.  Rex  t. 
Marsb,  dnU,  pi.  53a  Ulverstone,  jtost,  pi.  S65.  and   Rex  v. 

»o>  .  c   .  (^)  PUff  Rex  v.  Madley,  poit,  pi.  800.      Harrow  on  the  Mill,  post,  pi,  99B, 
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hif^in4k^Manh :  there  there  was  no  service  of  the  m9tiw\ 
but  here  the  service  to  the  master  continued,  and  therefore  the 
apprentice  gained  a  settlement  by  the  last  40  days'  residence  in 
the  parish  where  he  lodged  with  his  mother.  —  Grosb  J.  There 
is  no  pretence  for  saying  that  the  apprentice  was  serving  any  *    ' 

other  person  than  his  master,  and  the  case  shows  that  he  was 
serving  him  during  the  time  he  lodged  at  his  mother's.  If  the 
Sessions  had  considered  that  there  was  any  fraud  in  the  master's 
tending  him  to  his  mother's,  they  would  have  stated  it.  But  though 
the  boy  went  to  his  mother's  for  the  purpose  of  having  his  thumb 
«ared,  yet  he  continued  to  serve  his  master  everyday ;  and  then,  ac- 
cording to  all  the  cases,  he  gained  a  settlement  by  such  service 
in  the  parish  where  he  lodged.  —  Lb  Blanc  J.  The  question  is. 
Whether,  during  the  last  40  days  that  the  boy  lodged  at  his 
mother's,  he  was  resident  there  as  an  apprentice  f  and  the  facts 
stated  put  an  end  to  the  argument ;  for  it  is  found  that  during  all 
chat  time  he  was  serving  his  master ;  not,  indeed,  to  the  full  extent 
of  the  service  required  by  the  indenture,  but  to  the  full  extent  of 
lun  ability  to  perform  it.  In  the  other  cases,  where  it  has  been 
held  that  the  apprentice  gained  no  settlement  while  resident  in  a 
different  parish  from  the  master's,  for  the  purpose  of  cure,  he  was 
not  serving  his  master  during  such  residence.  But  while  an  ap- 
prentice continues  serving  under  the  indenture,  ail  the  cases 
agree  that  his  settlement  is  in  the  parish  where  he  lodges,  and 
not  in  that  where  the  service  is  performed.  Here  he  was  serving 
his  master  all  the  time,  and  I  cannot  say  that  the  service  was  not 
of  such  a  nature  as  was  proper  for  an  apprentice.  —  Bayley  J. 
was  o^  the  same  opinion.  —  Order  of  Sessions  quashed. 

533.  Rex  v.  Smarsden,  E.  T.    51  G.  3.     13  Easty  452.  —  Re-  An  appnniiet^ 
Moval  from  G.  C  to  S.     Order  confirmed,  subject,  &c.    In  17959  after  tcfvjiig 
the  pauper  was  bound  by  indenture  to  J.  G.,  shoemaker  of  5.,  to  "J?^^?^? 
serve  him  for  seven  years.     The  pauper  lived  with  and  served  his  J^  g    obtodnT* 
master  at  iS.  till  u'ithin  four  months  of  the  expiration  of  the  term  subsequent  wt- 
finr  which  he  was  bound,  when  his  master  made  an  agreement  with  tiement  in  H., 
coe  O.,  of  //.,  shoemaker,  that  the  pauper  should  go  to  work  for  by  serving  an- 
lufOf  O^  at  //.,  during  the  remainder  of  his  apprenticeship,  on  cer-  ^^f"****' 
tai^  terras.     This  agreement  was  made  entirely  by  the  master,  ^^  ^  ^ 
without  consulting  the  apprentice.     The  pauper  accordingly  went  dirKtmof  Ins 
to  work,  and  continued  with  O.,  in  //.,  till  within  three  weeks  of  iintBiast«r,«iid 
tbe    end  of  his  apprenticeship ;  boarding  and  sleeping  at  O.'s  being  then  db- 
iMMise  in  i/.  during  the  whole  of  the  time.     At  this  period,  as  the  ^''■^  by  hie 
Moper  was  told  by  O.,  the  parish-officer  of  H.  called  on  O.,  and  J^^^T^J^' 
an   consequence  of  a  conversation  between   the  officer  and  O.,  tice),  unknown 
^rhtch  was  not  heard  by  the  pauper,  O.  told  the  pauper  that  he  to  his  fint 
Hid  not  wish  to  affront  the  parish,  and  that  he  (the  pauper)  must  master,  and 
leave  him  and  seek  work  elsewhere.     The  pauper  left  O.  on  that  ^tbout  nny 
ilgy,  and  went  to  S-^  where  he  slept,  but  did  not  return  to  his  IJJ^IJ^^^nu, 
Did  master,  nor  had  he  any  intention  of  doing  so,  as  he  had  not  Yd%  serWn 
ttwed  him  weU,  and  he  knew  he  had  no  work  to  employ  him  upon;  again,  lodged 
KUo  old  master  did  not  see  the  pauper  on  the  night  of  his  sleeping  for  one  night  m 
Hi.  iS.,  nor  did  it  appear  that  he  was  acquainted  with  the  circum-  ^^"^Y^^^ 
stance  of  the  pauper  being  there.     The  pauper  went  the  following  ^ent  and  *^ 
^y  to  G.  C,  where  he  continued  to  work  for  his  own  main-  worked  in  • 
(enaace  until  .the  expiration  of  the  term  of  his  apprenticeship;  third  parish,  Ibr 
ivhen  that  day  arrivedi  he  returned  to  S.,  and  his  roaster  and  ne  a  month,  till 
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the  eipiratioh  ^^°^  together  to  the  penon  in  whose  hands  the  indentures  of 
of  his  term:  apprenticeship  were  by  joint  consent  deposited,  and  from  that 
Held,  that  the  person,  with  the  master's  consent,  he  received  the  indenture  and 
Betdement  wts  iqq\^  \i  away.  —  Gumey,  in  support  of  the  orders,  cited  Rex  ▼. 
Ud!*to  "ab  Brighton  (a),  and  said  the  want  of  knowledge  of  the  fact  by  the 
such  oanud  master  of  the  boy's  sleeping  in  S.y  could  not  make  any  difference, 
lodging  of  the  — LoRD  Ellenborough  C.  J.  This  is  the  case  of  an  ap* 
•pprentiGe  prentice  bound  for  seven  years,  who  having  served  out  all  but 

^^'^  four  months  of  his  time  with  his  master  in  the  parish  of  S.y  was 

{a)AHte,pl.529.  let  out  to  work  for  another  person  in  //.,  by  his  original  mas- 
ter, on  certain  terms.  Having  resided  in  H.  for  three  months 
with  the  second  master,  he  was  dismissed  by  tlie  interference  of 
the  parish  officers ;  whereupon  the  apprentice  returned  to  S.  for 
one  night,  but  not  to  his  first  master,  nor  into  his  service,  nor 
having  any  intention  to  do  so,  but  merely  to  get  a  bed  there,  as 
he  would  have  done  any  where  else.  Then,  can  this  be  called  a 
returning  into  the  service  of  his  first  master,  who  was  even  igno* 
rant  of  the  fact  of  the  pauper's  being  there  ?  But  it  is  said  that 
the  master  afterwards  recognized  the  continuance  of  the  relation 
between  them  at  that  time,  by  going  with  the  pauper,  when  the 
term  of  apprenticeship  expired,  to  take  up  the  indenture:  but 
how  can  that  vary  the  question.  Whether  the  pauper  returned  into 
his  service  on  the  night  when  he  slept  in  S.,  against  the  conclusion 
to  be  drawn  from  all  other  facts  of  the  case  ?  There  being  no 
residence  of  the  pauper  in  iS.  under  the  indenture  for  any  part  of 
the  last  40  days  of  the  apprenticeship,  except  by  the  coupling  the 
night  when  he  slept  there  on  his  return  from  //.,  with  his  prcvioui 
residence  in  <S. ;  and  that  having  been  a  mere  casual  residence^ 
and  not  under  the  indenture,  the  settlement  which  he  had  ac« 
quired  in  H.  by  40  days'  residence  there,  under  the  agreement 
made  by  his  master,  still  continued  there,  and,  consequently,  the 
orders  must  be  quashed.  —  Grose  and  Bayley  J.  (Le  Blanc  J. 
being  absent,)  concurred;  and  Bayley  J.  said,  that  the  lait 
lodging  of  the  pauper  in  S.  was  not  a  lodging  there  under  the 
indenture. 
Where  an  tp-  534.  Rex  v.  Rihchestery  M.  T.  56  G.  3.    2  M .  &  S.  135.  —  Re- 

wlSSr«Dd*  moval  from  R.  to  C.  Order  quashed,  subject,  &c.  —  The  pauper 
skpt  at  his  ^^  bound  apprentice  by  indenture  in  1790,  to  Messrs.  P.  and  Co. 

■Msten'  Korfcs  for  six  years,  who  covenanted  (inter  alia)  to  pay  the  pauper  6s* 
IB  C,  at  weekly  weekly  during  the  term.  These  indentures  were  proved  to  have 
wages,  went,  heevi  executed  by  the  pauper  and  his  mother,  but  no  evidence  was 
knmrl^'^  given  of  their  execution  by  P.  and  Co.     The  pauper  (after  two 

SaHa-dawlmd  7©*^™'  service  at  jK.,)  went  to  work  for  his  master  at  C,  and  ac» 
Sundayt  to  R.,  cordingly  worked  for  his  masters  at  C,  and  slept  there  except  on 
and  slept  there,  Saturday  and  Sunday  nights,  when  he  went  to  sleep  in  A.,  and 
f?**  "^"^  ^  returned  on  the  Monday.  Eleven  other  apprentices  lefl  the  works 
tV|?*  ^V  at  C.  on  Saturday  and  returned  on  Monday,  which  the  masters  P, 
was  received  by  ^"^  ^^*  knew,  and  it  was  the  usual  custom  for  the  apprentices  to 
«hem,  and  on  do  SO.  The  pauper  continued  to  work  and  sleep  in  this  manner  for 
the^terdoy  two  years  and  a  quarter,  until  the  Saturday  before  Shrone  Tuesday 
^1*™^^^!^  1795,  when  he  received  his  pay,  and  never  returned  again  to  the 
/haHngthe^  Bervice  of  his  masters :  having  on  the  night  before  this  Saturday 
night  Wore  •^^P^  !°  ^^®  works  at  C.  The  pauper  when  asked,  whether,  when 
slept  at  C.),  ^^  quitted  the  works  on  the  said  Saturday,  he  had  determined  not 
received  his  pay  to  return  again,  said  he  could  not  say  that  he  did  determine  not  to 

20 


90  OF  THB  INHABITANCY.  ^Mf 

ip  Irat  that  it  seemed  he  did  not  return.  Wlien  asked  whether  and  never  iCi 
■ttiBg  Messrs.  P.*8  works  in  C,  for  the  last  time  on  the  turned  agdn  to 
£ijf  afternoon,  he  had  formed  any  intention  not  to  return,  he  the  scnrice,  and 
r»d  that  he  had  not ;  being  asked  the  said  question  as  to  "^^^  ^^*^  f^ 
y,  he  made  the  same  answer;  and  further  said,  that  he  could  ||j*jJt*!IrR"^ 
L  upon  any  particular  point  of  time  when  he  determined  not  ^^^  on*quittintf 
onu    The  pauper  slept  in  R,  on  the  Saturday  night,  and  for  the  works  on 
hole  of  the  succeeding  week,  and  tlien  hired  himself  into  Saturday  had 
or  employment. —  It  was  contended  in  support  of  the  order  of  "°*  formed  any 
«ii^  that  as  the  pauper  had  formed  no  intention  of  quitting  jl^^'^'^^^ 
fvice  when  he  left  C.  on  the  Saturday ^  he  continued  in  the  1,^.  ©"[J^'the^n- 
e  under  the  indentures  up  to  the  Monday  morning,  when  he  day,  nor  could 
Jy  left  it ;  and  therefore  his  sleeping  at  R.  on  the  Saturday  he  fix  the  time 
was  under  the  indentures ;  and  cited  R.  v.  Stratford'Upon^  ^^^^  *>«  det"- 
(a),  R.v.  UndennU&eck.(b).  — Lord  Ellenborouh  C.  J.  ™iu^"*^*^d 
ii  a  case  in  which  there  was  not  any  express  leave  of  absence  [hat  his  settle-' 
by  the  masters,  but  they  had  been  in  the  habit  of  receiving  ment  was  at  C, 
their  apprentices  after  they  had  gone  home  and  returned,  his  service  hav- 
y  so  receiving  them  they  sliowed  that  it  was  not  their  pur-  '^^S  ended  on 
:o  renounce  them  on  that  account.     In  pursuance  of  this  ^"*q"i"ingon 
^Gc  the  pauper  went  as  usual  on  Saturday  night,  and  it  "^  °^"   ^^' 
lOt  appear  what  his  intention  was  at  that  time,  or  diat  he  had  ('»)-^w'<?»pl'532. 
d  any  upon  the  subject  of  returning  or  going  away.     He  did  (6)^n/if,pl.4o9. 
however,  return  on  the  Monday;  the  end  and  conclusion, 
fore,  gives  a  character  and  denomination  to  the  original  act 
parture,^ii»  nomen  operi  imponit.     From  what  was  finally 
we  must  collect  what  was  his  determination  when  he  first 
away  on  the  Saturday,    We  find  that  he  did  not  return,  and 
16  did  not  on  this  occasion,  as  formerly,  avail  himself  of  the 
ce  from  Saturday  to  Monday  as  an. indulgence.     In  Rex  v. 
'brd'Upon'Avon  the  apprentice  continued  to  perform  a  species 
vice  with  his  master  while  he  lodged  with  his  mother,  which 
circumstance  to  cover  what  might  otherwise  have  been  an 
aption  of  the  service  ;  it  was,  therefore,  held  that  he  gained  a 
ment  where  he  lodged.     But  here  it  appears  that  the  ap« 
Icey  by  not  returning  to  his  service  on  the  Monday,  had  not 
on  the  Saturday  under  the  usual  indulgence ;  and,  therefore, 
ust  be  considered  as   having  broken  the   contract  on   the 
day  when  he  had  quitted   his   masters'   works ;  and   con- 
lly  Friday  night  was  the  last  night  of  his  residence  as  an  ap- 
ice.     The  settlement,  therefore,  was  at  C,  where  he  slept  on 
light,  and  not  at  R,  —  Le  Blanc  J.    There  is  one  question 
^Eas  very  properly  not  been  touched  upon  in  the  argument. 
rtated  that  no  evidence  was  given  of  the  indentures  having 
executed  by  the  master.     But  it  appears  that  they  were  ex« 
d  by  the  pauper,  and  that  is  binding.     Upon  the  point  made 
s  argument,  one  cannot,  perhaps,  but  lament  that  it  should 
iwve  been  determined  that  an  apprentice  serving  another 
rif  with  the  leave  of  his  original  master,  in  another  parish, 
d  gain  a  settlement  in  that  parish.     The  Court,  however,  do 
iah  to  disturb  those  cases.     The  question  here  is.  Whether 

was  any  residence  under  the  indentures  of  apprenticeship 
the  Saturday,  when  the  pauper  left  his  masters*  service,  and 

afterwards  returned  ?  Without  being  obliged  to  have  re- 
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66ur8e  to  any  difficult  inquiry  into  the  operations  of  fain  mind,  the 
necessity  of  doing  which  is  much  against  the  argument  used,  we 
have  here  one  clear  line  of  fact  respecting  this  apprentice  which 
cannot  deceive,  viz,  that  when  he  left  the  service  on  the  Saturday 
he  received  his  wages  up  to  that  time,  and  afler  that  time  he 
never  received  any  more.  It  appears,  therefore,  that  he  was  not  in 
the  service  of  his  master  after  quitting  his  service  on  the  Saturday, 
—  Bayley  J.     I  am  of  the  same  opinion.    It  is  impossible  to  say 
that  this  apprentice  was  serving  under  the  indentures  of  appren« 
ticeship  after  the  aflemoon  of  the  Saturday,  when  he  received  his 
pay,  and  never  afterwards  returned.    The  Court  cannot  look  to 
what  was  passing  in  the  mind  of  the  apprentice,  but  to  his  acts. 
From  the  nature  of  the  service  he  was  only  employed  locally  at 
the  manufactory  during  the  ordinary  working  days;   but  nrom 
Saturday  to  Monday  he  was  free  from  his  master.  If,  then,  he  was 
to  have  that  interval  entirely  to  himself,  and  never  returned  after 
its  expiration,  at  what  time  did  he  leave  his  masters'  service  ?  It 
must  be  taken  that  he  left  it  at  the  time  that  interval  commenced, 
for  he  was  not  in  a  condition  to  do  any  act  of  service  for  his 
master  after  the  Saturday  afternoon.  —  Dampier  J.     I  am  of  the 
(a}^fi/tf,pl.409.  same  opinion.  The  case  of  Rex  v.  Undermilbeck  (a),  cited  in  argu- 
ment, is  the  only  case  like  the  present;  but  in  that  case  the 
master  recognised  the  departure  of  the  servant ;  for  he  paid  him 
his  wages  for  the  time  of  his  absence.     That,  therefore,  affords  a 
distinction.     Here  the  apprentice  was  at  weekly  wages,  and  was 
paid  on  the  Saturday  ;  and  the  Friday  night  was  the  last  night  of 
•his  being  in  the  actual  service  of  his  master  under  the  indentures ; 
and  the  only  question  is,  Whether  there  was  a  constructive  service, 
which  was  to  go  on  during  the  Saturday  and  Sunday  f     It  seems 
to  me,  that  the  circumstance  of  the  apprentice  not  having  returned 
on  the  Monday^  shows  the  time  when  the  service  determined, 
namely,   on  the   Saturday,  when  he   received  his   last   wages; 
although  if  he  had  returned,  the  masters  by  receiving  him  again 
would  have  recognised  him  as  their  apprentice  during  the  period 
of  his  being  absent.  —  Order  of  Sessions  quashed. 
Where  a  ranter       535.  Rex  v.  St.  Mary  Bredin  in  Canterbury,  (b)  H.  T.  52  G.S. 
"^^'Jr^'^  2  B.  &  ^.  382.  —  Removal   from   fV.  to   St,  Mary  Bredin.  — 
oMidmi  for^hls   ^^^^^  confirmed,  subject,  &c.  —  The  pauper  was  bound  by  in- 
•ppnntice's        dentures,  dated  in  October  1807,  to  J.  //.  ship-master»  for  five 
eenriee,  the         five  years.    The  premium  paid  was  40/.,  and  the  pauper  was  to 
v6fttel  being        receive  from  //.  8/.  wages  for  each  year's  service.    He  made  three 
^enin dock,      voyages  ; the  ship  then  wanted  repair,  and  was  laid  up  in  SAadwU 
^irahim ow^  dock.     When  the  ship  went  into  dock,  the  pauper  slept  at  his 
to  another  master's  house,  in  the  parish  of  St,  Mathew,  Bethnal  Green.  After 

master  for  a  he  had  been  there  some  time,  his  master  told  him,  that  he  had  not 
tin^,  or  let  him  then  any  employment  for  him,  and  asked  him  if  he  would  like  to 
JJnJ"^  ^         be  turned  over  to  another  master,  or  to  go  back  to  school  at  C. 

abftrantlce  said  ^'^^  ^^'®  ®^T  ^®*  ready.     The  pauper  said,  that  he  would  rather  go 

he  #ou!ii  go  back  to  school  and  learn  navigation.     He  accordingly  went  to  C.9 

badi:  to  school  to  his  guardian  (his  parents  being  dead),    and  was  told   by  \m 

«na)'*»n*  navi-  guardian  to  go  to  Mr.  Q.'s  school,  where  the  pauper  had  formeriT 

^^^/nfT^dld  *"  educated.      He  accordingly  went  to  Mr.  Q.'s  school,  whicn 

^^^^Sl^  is  in  the  parish  of  St.  M.  B.  in  C,  where  he  staid  and  slept  for 

On^'n^jt  i^^ly  12  months,  and  then  run  away,  and  never  returned  either 

(*)  And  lee  Rex  v.  Ilkeston, /nxI,  pL  5S8. 
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to  the  school,  or  to  his  master, «/.  H.    The  master  did  not  agree  umc:  Held, 
to  pay^  nor  in  fact  did  he  pay  any  part  of  the  expence  of  the  that  nueh  mi- 
pauper's  board  or  schooling,  or  of  the  wages  after  the  pauper  had  ^^^  wnnot  • 
left  B.  G.,  but  the  whole  of  the  expence  was  defrayed  by  the  [!^^*3!*  '"'^'^ 
pauper's  guardian,  out  of  money  which   had  been  left  to  the  and'uutt'be'Sd 
pauper.    At  the  time  when  the  pauper  run  away  from  Q.'s  school,  not  thereby  gdn 
about  one  year  and  a  half  of  the  term  of  five  years,  which  he  was  a  acttlement. 
by  indenture  bound  to  serve  the  said  «/.  //.,  remained  unexpired. 
-—  Baylxt  J.     This  is  a  case  new  in  its  circumstances,  and  we 
are  called  upon  now  to  lay  down  a  rule  which  is  to  govern  in 
Tuture.     It  has  been  truly  stated,  that  the  words  of  the  statute  are 
only  "  such  binding  and  inhabitation,**     But  I  apprehend  that  the 
lervice  of  the  apprentice  is  one  of  the  essential  requisites  to  confer 
s  settlement  of  this  sort.  This  service  must  either  actually  or  con- 
itructively  be  going  on  during  the  absence  of  the  apprentice  from 
bis  master ;  and  the  cases  say,  that  where  that  absence  is  oc- 
casioned by  illness,  which  negatives  the  existence  of  such  service, 
fiD  settlement  is  gained  by  such  a  residence.  Now  there  is  no  con- 
tinuation of  the  service  here  during  the  residence  of  the  boy  at  C 
[t  is  not,  indeed,  necessary  that  the  service  should  continue  with 
the  same  master,  but  some  service  must  be  going  on  during  all 
the  time.     The  offer  here  is,  either  to  turn  the  apprentice  over  to 
mother  master,  or  to  permit  him  to  go  to  school,  and  the  lad 
iccepted  the  offer,  and  said,  <*  I  will  go  to  school  and  learn  navi- 
'*  gation.*'     Now  had  the  master  any  control  over  the  apprentice 
luring  all  that  period  ?     The  case  is  like  that  of  a  master  who 
iUqws  his  apprentice  to  return  to  his  friends,  having  no  occasion 
hr  his  service.    That  is  a  suspension  of  the  apprenticeship  for  the 
ime,  and  no  settlement  can  be  gained  by  such  residence.     Here 
iie  service  did  not  continue  while  the  apprentice  was  at  school ; 
md,  therefore,  I  am  of  opinion  that  no  settlement  was  gained  in 
Jiia  case.  —  Holroyo  J.    The  service  did  not  continue  while  the 

grentice  was  at  school  ;  but  there  was  a  relinquishment  of  it  by 
master  during  all  that  time,  and  until  he  should  have  occasion 
*or  him  again.  No  settlement  was  therefore  gained  by  the  re- 
tidence  in  C.     Best  J.  concurred.  — Order  of  Sessions  quashed. 

536.  RexY.  Chelmsford,  H.  T.  60G.3.&  1  G.4.  SB.&A.  411.  pt^*^y^ 
r^o  justices,   removed  E.  <S.,   and  A.,  his  wife,  and  their  two  ^s^erXriDg 
^ildreD,  from  B.  to   C    The   Sessions,  on  appeal,   confirmed  both  on  the  per. 
hfi   order,  subject,  &c.     The  pauper,   on   the    15th   December  nMnent  staff  of 
i^lift  when  he  was  I*  years  and  six  months  old,  was  bound  as  I*^'^^!""^*'*' 
t.  parish  apprentice,  by  indenture,  to  5.,  of  the   parish  of  i/.,  o°  SlJ^'JIm! 
xi  learn  the  art  of  a  cordwainer,   and  to  serve  him   until   the  stance  resided'' 
lauper  should  attain  the  age  of  21.     The  pauper  served  the  first  together  with 
bur  years  of  his  time  in  the  parish  of  i/.,  when  the  master  and  liis  master,  and 
i|Q  pauper  went  to  and  resided   in  the  parish  of  C,   and  the  cwitlnuedto 
iMiper  served  bis   master   there,   under   the   indenture,  for  the  ^^^!^u^^f. 
»f(riad  of  nearly  an  year.     In  the  year   1809,   when  about   two  40 days:  hwm 
rears  of  the  apprenticeship  were  unexpired,  the  master  and  ap-  held,  that  tUa' 
HJ^tice  having  been   appointed  on  the  permanent  staff  of  We  residence  waf    , 
ii/fifh  regiment  of  E.  local  militia,  of  which  the  head-quarters  sufflden^Mg^ 
r^  i^t  Z?.,  went  from  C.  to  B.  to  reside  there.     The  master  had  ^^J^^^^  : 
Hjlfff  appointed  a  serjcant ;  and  the  apprentice,  a  drummer,  served  uraitnclQ  E, 
his  ipaster,  and  inhabited  40  days  in  the  parish   o£B.    The  notWitfriitstfjC**.:. 
Miuper  received  his  soldier's  pay,  whilst  working  for  his  master  ing  tfiey  were  ' 
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both  under  the  at  B.^  but  Dot  full  wiig€8 ;  and  the  master  refused  to  give  op  the 
coittiiol  of  iDdentures,  till  the  expiration  of  the  term  expressed  therein.    The 

^^■"Pj™*  Court  were  of  opinion,  that  the  military  duties,  to  which  the  ap- 
^e^hok^e.  P^^'^^'ce  was  liable,  on  the   permanent  staff  of  the  local  militia, 

rendered  him  not  suijurU,  and  prevented  his  gaining  a  settlement 
by  the  service  and  inhabitancy  in  the  parish  of  B.  — Abbott  C>  J* 
In  this  case,  I  am  of  opinion,  that  the  pauper  gained  a  settlement 
by  his  residence  in  B.  It  is  not  necessary  for  the  Court  to  con- 
sider what  would  have  been  the  effect,  if  the  residence  had  been 
separate  from  that  of  his  master,  in  consequence  of  his  being  in 
the  local  militia.  Here  he  continued  to  reside  in  the  same  place 
with  his  master,  and  continued  to  serve  liim  during  the  whole 
period.  That  is  expressly  stated  as  a  fact  by  the  Sessions ;  and 
It  is  not  impossible,  that  during  a  great  part  of  the  time,  he  might 
be  actually  serving  his  master.  It  is  not  necessary  that  the  party 
should  reside  in  a  place,  because  he  is  an  apprentice,  so  as  to 
(a)jlnir,pl^32.  give  him  a  settlement  there ;  for  Rex  v.   Stratford  on  Avon  (a) 

is  a  distinct  authority  to  the  contrary.  I  am,  therefore,  of  opinion, 
that  the  order  of  Sessions  ought  to  be  quashed. — Baylxy  J. 
The  best  rule  for  us  is  to  abide  by  the  words  of  the  ttatate 
S  &  4  1V»&  M*c»  11.  Those  words  are,  that  if  any  person  shall 
be  bound  an  apprentice,  and  inhabit  in  any  town,  such  binding 
and  inhabitation  shall  be  adjudged  a  good  settlement.  Nov  here 
there  was  a  valid  binding,  and  the  pauper  resided  in  B.  for  40 
days,  where  his  master  was  at  the  time,  and  continued  to  do 
acts  of  service  whilst  he  was  so  resident.  His  residence,  therefore, 
was  not  wholly  foreign  to  the  purposes  of  the  indenture,  and  was 
sufficient  to  confer  a  settlement.  —  Holroyd  J.  I  am  of  the  same 
opinion.  The  pauper  gained  a  settlement  in  B.  by  his  residence 
there.  I  see  nothing  in  the  case  to  show  that  his  obligation  to 
serve  under  the  indenture  was  put  an  end  to.  It  appears  to  roe, 
that  his  service  might  lawfully  continue  ;  and,  in  point  of  fyci, 
it  did  so  continue  during  all  the  time.  It  is  said,  that  the  ground 
for  his  residence  in  ^.,  was,  because  he  was  a  soldier ;  and  so, 
in  the  case  of  Rex  v.  Stratford  on  Avouy  the  residence  of  the  ap- 
prentice was  in  order  that  he  might  be  cured  of  a  sickness.  Yet, 
masmuch  as  it  appeared  there,  that  he  continued  to  do  acts  of 
service  for  his  master,  notwithstanding  his  siclmess,  it  was  helif 
that  the  residence  was  sufficient  to  confer  a  settlement*  That 
case  seems  to  me  to  govern  the  present;  and  I  am,  therefore, 
of  opinion,  that  the  order  of  Sessions  ought  to  be  quashed.  — 
Order  of  Sessions  quashed. 
By «B indenture  ^37.  Rex  v.  Brotton  (6),  M.  1\  1  G.  4.  4  B.  &  A.  84.  Upon  appeal 
of  apprentice,  against  an  order  by  which  M.,  his  wife,  and  two  children,  were  re- 
^ip  it  was  moved  from  the  township  of  fV,  to  J5.,  the  Sessions  confirmed  the 

^pt^^ad,  that  order,  subject,  &c.  The  pauper,  A/.,  was  bound  apprentice  for 
akoald  provide  ^^^  ^^^^  ^^  ^^^^  years,  by  indenture,  bearing  date  the  1 1th  of 
9tat,  Ike.,  dur-  Marjch  1813,  and  made  between  M.  the  elder,  and  AT.  the 
ingilMtami,  younger,  of  the  one  part,  and  one  J9.,  master-mariner  and  ship- 
ezOTptinthe  owner,  of  the  other  part.  In  which  indenture  it  was  provided, 
wlMttWbiM^'  amongst  other  things,  that  the  said  master  should  find  and  pro- 
tawlriiditlM  ^'^®  ^^^  ^^^  ^^^^  apprentice  sufficient  meat,  drink,  washing  and 
aytjwmtca  he  lodging,  during  the  said  term,  except  in  the  tointer  seasons^  vk^ 
loBfidshQaUl     the  ship  to  xohich  he  should  belong  should  be  laid  b^  unr^g^ 

(6)  See  Bex  v.  Ilketton,  p§st,  pL  538. 
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during  tokick  time  U  toas  agreedt  that  the  said  apprentice  should  b«  laid  by  un* 

maintain  kimselft  or  he  maintained  by  his  friends  ;  and  in  lieu  and  rigfsed ;  during 

satisfaction  thereof,  the  said  master  should  pay  him,  the  said  ^hich  time  the 

apprentice,  the   sum   of  6s,   a   week,   weekly  and   every   week,  J?k^!1!2^^'** 

during  such  time  as  the  said  apprentice  should  not  be  maintained  taincd  by  him. 

by  his  said   master;  and   that  the  said  master  should   pay,   or  self  or  friends, 

cause  to  be  paid,  unto  the  said  apprentice,  as  and  for  wages  for  the  master  pay. 

such  his  service,  the  sum  of  75/.,  in  manner  following ;  (that  is  to  *"ii  ■  ^™P*}*" 

say,)  12/.  for  the  first  year;  16/.  for   the  second  year;  20/.  for  ^li''^'    5.°^ 

the   third  year ;  and  27/.  for  the   fourth  year ;  also  12*.  a  year  t|,e  apprentice/ 

for  washing.     The  said  pauper,  while  the  ship  was  laid  up  at  fF.,  during  the 

io  which  he  served  his  said  master  as  an  apprentice,  during  the  winter,  resided 

apprenticeship,  resided,  occasionally,  during  the  winter,  with  his  with  bis  parents, 

parpnts,  in  B  ;  and  in  the  whole,  for  considerably  more  tlian  40  oVb    foTmore 

days;  and  he  slept  the  last  night,  during  the  continuance  of  the  Uuin40days, 

apprenticeship,  at  B,    B.  is  20  miles  distance  from  ^F;,  and  the  not  doing  any 

pauper  did  not  do  any  work  for  his  master  while  he  resided  there,  work  for  hk 

but  was  liable  to  have  been  recalled  by  his  master  at  any  time,  if  ^Jj®*"  ^"""« 

he  had  been  wanted  at  the  ship.     The  Sessions  were  oi  opinion,  Held'^rtS 

that  by  this  residence  at  B.  a  settlement  was  gained.  —  Abbott  ^^^  ^^^ ,  r^^ 

&  J.     This  appears  to  me  to  be  a  stronger  case  than  the   one  dence  under 

which  has  been  cited,  and  that  on  the  very  ground  on  which  it  the  indenture, 

has  been  attempted  to  be  distinguished  from  it.     Here  there  was  a  *"*^  conferred 

distinct  stipulation  in  the  indenture,  by  which  tlie  master  dis-  "o*«*"«™«"*- 
pensed  with  the  service  of  his  apprentice,  during  the  winter 
season,  the  period  when  this  residence  at  B*  took  place.  The 
residence,  therefore,  is  not  at  all  connected  with  a  service ;  but  is, 
by  the  very  words  of  the  indenture,  disconnected  from  it.  Then 
the  case  cited  is  an  express  authority  to  show,  that  an  apprentice, 
bv  such  a  residence,  does  not  acquire  a  settlement.  The  order 
of  Sessions,  must,  therefore,  be  quashed.  —  Order  of  Sessions 
quashed. 

538.  Rex  ▼.  Ilkeston^  E.  T.  6  G.  4. 4  B.  &  C.  G^.  —  The  pauper.  An  apprantivr 

W»  was  removed  from  R.  to  /.     The   Sessions  on   appeal  con-  who  lived  and 

finned  the  order,  subject,  &c.    «/.  fF.  the   pauper's  husband  was  worked  wiA  hia 

boimd  apprentice  by    indenture  dated  22d  of  December  1818;  JJJ^ofj 

fin*  the  term  of  seven  years  to  R.  a  boat-builder,  an  inhabitant  ^^^^  home'to 

of  /•     During  the  first   two  years  of  his  apprenticeship,   the  his  father's,  in 

pauper's  husband  lodged  with   his  father  in  the   parish   of  i2.,  the  parish  of 

•emog  his   master  in   /.     Afterwards,  he  lodged  and  worked  H.,  every  &- 

witb  his  master  in  /.,  but  regularly,  and  with  the  knowledge  and  '^^^^^^e^^rr 

consent  of  his  master,  went  to  his  father's  at  R.y  on  the  Saturday  Saturday  and 

night,  and  slept  there  on  the  Saturday  and  Sunday  nights,  and  Sunday  night 

returned  to  his  master  at /.,  on  the  Monday  morning.     On   the  (with  his 


&i/iin&^  before  the  N.  fair,  in  the  month  of  October  1822,  the  **''>^'*)'*^ 
pauper's  husband  went  to  his  father*s  as  usual,  and  slept  there  on  JJJJkwf  ji». 
Ike  Saturday  and  Sunday  nights,  and  returned  to  his  master's  on  ^  momiDg. 
Ae  JbToii^ay,  and  worked  for  him  that  day,  and  in  the   evening  TlieappraotiOT 
asked   and   obtained  his  master's  permission  to  go  home  again,  having  retaniad 
for.  the  purpose  of  being  at  the  fair  at  N.^  on  the  following  day.  *"d  worked  m 
He   lefl   his  roaster   that  evening  accordingly,    and  never  re-  ^|^[i|^*l^  Wa 
mrned,  having  enlisted  for  a  soldier  a  few  days  afterwards.     The  niaster^a  tba 
pauper's  husband  did  no  work  for  his  master  in  Jf2.,  on  the  Sa-  evenings  and 
tmfday  night  and  Sunday ^  nor  at  any  other  time,  when  he  was  at  never  rslunMds 
bk  Other's.    The  indentures  were  retamed  by  the  roaster,  till  HeW,  that  iha 
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Uecpiiig  in  R.,  applied  for  ftome  days  after  the  pauper  had  enlisted,  when  he  gate 
being mervly by  them  up.-«-  Abbott  C  J.  lam  of  opinioD»  that  the  pauper  did 
wajofudol*  not  sain  a  settlement  in  R.^  the  place  of  his  father's  restdeDce« 
gniee^  and  not  n^  which  he  slept  on  Saturday  and  Sunday  nights,  but  at  /•  the 
^te  ^mT*"**  place  of  his  master's  residence,  where  he  slept  the  other  five 
ticeshiprwiis  nights  in  each  week.  The  words  of  S  fV,&  M.c.  ll^  s»Sm  are 
not  niflkitnt  to  **  If  any  .person  shall  be  bound  an  apprentice  by  indenture,  and 
confer  a  settle-  «  inhabit  in  any  town  or  parish,  such  binding  and  inhabitation 
'"^''^  ^'  shall  be  adjudged  a  good  settlement."  The  true  construction  of 

that  provision  appears  to  be,  that  the  inhabitation  must  be  in 
the  character  ot  an  apprentice,  and  in  some  way  or  other  id 
furtherance  of  the  object  of  the  apprenticeship.  An  inhabitation 
.  by  indulgence,  then,  is  not  within  the  statute.  The  case  before 
us  states,  that  the  pauper  worked  and  lodged  with  his  master  in  /., 
but  with  the  consent  of  his  master  went  on  Saturday  night  to 
his  father's  at  i2.,  and  spent  Sunday  with  him,  and  returned  ta 
his  work  on  Monday  morning  ;  that  certainly  was  a  residence  in 
R,  by  indulgence  only.  There  may  indeed  be  cases,  and  aooie 
such  have  arisen,  where  an  inhabitation  in  a  parish  different  from 
that  in  which  the  master  resides,  miay  be  in  furtherance  ■  of  the 
service;  for  instance,  where  a  master  cannot  take  an  apprentice 
into  his  own  house,  and  appoints  or  allows  him  to  choose  a  residence 
.  in  another  parish,  so  that  he  may  return  to  his  work  every  mora- 
ing.  But  the  facts  of  this  case  show  that  the  sleeping  in  JR,  was 
merely  for  recreation,  and  had  no  connexion  with  the  service. 
The  apprentice  did  not,  therefore,  gain  any  settlement  io  that 
parish,  and  the  order  of  the  Sessions  was  right.  — -  Ba  ylby  J- 
Where  the  master  appoints  no  place  for  the  pauper  to  sleep,  or 
appoints  a  place  out  of  the  parish  where  the  service  is  perfonned, 
I  agree  that  a  settlement  is  gained  in  the  parish  where  the  ap- 
prentice sleeps,  and  that  was  the  ground  on  which  Rex  f» 
(a)Ante,ph526,  Costleton  [a),  &  Rex  v.  Stratford-upon-Avon  (6),  proceeded*  Le 
(^^iiie,pl.532.  Blanc  J.  expressly  put  the  latter  case  on  the  ground  that  the  pau- 
per slept  in  O.  iS.  as  an  apprentice.  But  if  an  apprentice  in  general 
*  resides  with  his  master,  and  is  allowed  once  a  week,  as  an  in- 

dulgence, to  visit  his  parents  in  another  parish,  he  does  not 
lod^e  there  as  an  apprentice,  and  I  cannot  see  that  the  case  is 
varied,  whether  the  indulgence  be  for  days  or  months.  If  so, 
(e)^fiie,pl.535.  this  case  is  decided  by  Rex  v.  St.  Mary  Bredin  (c),  &  Rex  v. 
(4).^iii<^pU587.  Brotton  [d),  —  Holroyd  J.  concurred.  —  Order  of  Sessions  con- 
firmed. 

IV.  Of  dischargino  the  Indentures. 

tlielMukrupicy  539.  Buckington  v.  Shepton  Bechamp,  E.  T.  lOG.l.  MSS*-^ 

of  themaaterof  ^,  ^g^  bound  an  apprentice  at  twelve  years  of  age  to  C.  of  JB-p 

Sow'notd^**  where  he  served  and  inhabited  with  his  master  for  two  yean, 

cfaane  the  Soon  afterwards  C.  became  a  bankrupt,  upon  which  A.^  without 

iodenturet;  the  direction  or  consent  of  C,  hired  himself  as  a  servant  for  a 

aUbough  the  year  to  G.  of  <S.  B.,  and  served  him  accordingly  in  the  said  parish 

■JJ"^"**-  for  two  years.    During  this  service  in  S.  B.  the  term  of  his  «|j- 

JJJ^JI^^""  prenticeship  expired,  and  C.  delivered  up  the  indenture  to  «• 

delitertd  the  Piaster  G*  —  The  Court  were  unanimously  of  opinion,  that  A. 

indmtiiraa  to  gained  no  settlement  by  his  service  in  S.  B. ;  for  the  bankrupt^ 

the  pcfBon  of  the  master  did  not  discharge  the  apprentice  from  his  indenturei» 
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mid,  tbertfore,  not  being  sui  Juris,  he  could  not  hire  himself  whomth^ap- 
wichout  hrs  master's  consent.    The  contract  with  G.  was  unlawful ;  Pf^^^ff^^ 
he  was  not  in  a  capacity  to  be  hired  as  a  servant,  and  could  not  a jlfriySI^u 
gain  a  settlement  in  the  parish  of  S.  B, ;  but  his  settlement  is  in   ^^^  g^  ^^^ 
the  parish  of  B.,  where  he  lived  and  served  his  master  under  the  Rem*.  117.' 
hidenturea  40  days,  (a)  pi.  155. 

Ld.  Ray.  1S52.  Slr.582.  1  Sess.  Cn.  278.  8  Mod.  S35.   Fort.  321.  Foley,  229.    9e«  lUs  p. 
Austrey,  |wi<,  pi  542. 

540.  Rex  ▼.  St.   Mary   Kallendar,   T.  1\  21&22G.2.    Burr.  If  indenture  lis 
S.  C  274.  —  M.  was  bound  by  indenture  an  apprentice  for  seven  exchange  be- 
years,  to  G.  of  St.  A/.'s,  and,  under  that  indenture,  lived  with  G..  J^'^^SJ^ 
and  served  him  in  St.  M.  for  five  years.     At  the  end  of  the  five  prentice'i    *^ 
years  he  left  his   master,  and  the  indentures  were  exchanged  father,  with  the 
between  the  master  and  the  apprentice's  fatlier,  by  consent  of  the  consent  of  Uie 
apprentice.      About  one  year  afterwards  the  father  contracted  apprentice,  the 
with  S.  of  T.  for  binding  the  said  M.  apprentice  to  him  for  four  J^ctA^X""' 
years;  and  M,  went  to  S.  on  trial,  and  lived  with  him  in  T.  for  tuSly  can-" 
one  ycfar  and  three  quarters ;  but  no  indenture  was  executed,  nor  celled. 
any  other  agreement  made.     During  the  time  M.  lived  with  S.,  a  C.  rol.  L  pU 
0*f  his  former  master,  lived  within  four  miles  of  7^.,  and  knew  of  6S3. 
hit  being  in  S.'a  service.    But  no  other  proof  was  made  that  G.  con- 
sented to  the  agreement  between   M.'s  father  and    S.  —  The 
Court  :  There  can  be  no  ground  to  consider  this  as  a  settlement 
at  7*.,  but  upon  supposing  the  first  indentures  to  have  subsisted, 
and  that  the  service  at  T.  was  under  them.     But  that  could  not 
be,  because  the  exchange  of  the  indentures  certainly  amounted, 
either  in  law  or  equity,  (and  they  are  the  same  thing  in  this  case,) 
to  a  cancelling  of  them,  and  a  determination  of  the  apprenticeship 
under  them.     Besides,  there  is  no  consent  of  the  original  master ; 
but  the  contrary  is  apparent.     His  knowledge  of  the  fact  does 
not  at  all  imply  his  consent  to  the  transaction.     The  apprentice's 
livmg  at  T.  was  not  under,  but  contrary  to  the  first  indenture ;  it 
was  in  consequence  of  a  fresh  agreement,  and  for  a  new  term. 

'  541.  Rex  V.  Eakring,  E.  T.  26  G.  2.  Burr.  S.  C.  320.  —  IV.,  a  An  apprentice 
poor  ehiid  of  jE.,  was  put  out  by  the  proper  officers,  by  indentures  '"•T  S""  ***- 
regtilarly  executed,  and  allowed  by  two  justices  of  peace,  to  T.  of  {l^'"*°u-^  fo. 
E.9  to  serve  him  as  a  parish  apprentice  till  he  should  accomplish  ^ndMrvine  a 
hk  age  of  20  years,  and  he  served  his  master  under  these  inden-  year,  subae-; 
tarea  for  several  years  at  E.     About  three  years  before  he  attained  quent  to  the 
fO  years  of  age,  he  ran  away  from  his  master,  and  loitered,  for  a^athof  hit 
some  time,  about  the  country.     In  June  1749,   Tomlinson,  the  JSTmaste^ 
master,  died ;  and,  at  the  Martinmas  afler,   W.  hired  himself  as  a  j^^jj,  ^^  Jq. 
servant  to  F.  of  <S.,  for  a  year,  and  served  him  that  year  at  S. ;  dentures  are 
and  at  Martinmas  1750,  hired  himself  for  another  year,  and  served  discharged, 
that  year  also  with  F.  at  S. ;  and  received  all  his  wages  to  his  S.  C.  vol.  I. 
oim  use,  the  executors  of  T.  taking  no  notice  of  him :  but  he  did  pi*  697. 
not  attain  his  age  of  20  years  till  January  1750.     It  was  contended, 
thtt  after  the  master*s  death  the  apprentice  was  at  liberty  to  hire 

'  (tt*  It  does  not  clearly  appear  in  any  <*  looked  on  as  a  mhsequent  cons&ni, 
cf'jllls  reporto  of  this  case,  whether  the  «  will  not  make  his  letting  himself 
iriaatufes  were  delivered  up  before  or     <'  good,  so  as  to  gain  a  settlement  in 


S'  Iba  eipiration  of  the  apprentice-  **  Hhepion  Bechamp,  by  AtrtTi^  and 

;  but  in  S.C.  Ld.  Kay.  Id52.  it  is  «  vice  with  Joshua  Glotier.'*     See  alio 

idd,  "the  nMster*s  delivering  up  the  S.  C.  ]Sess.Cas.  278.  Fort.  321. 
MadcBtnre  afterwards,  if  it  should  be 

VOL.  II*  F  F 
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himself;  and  as  he  was  hired  for  a  year,  apd  had  served  a  year  in 

S.y  his  legal  settlement  was  there.     Apprenticeship  is  a  perscNial 

trust  between  the  master  and  servant,  and  is  determined  by  the 

death  of  cither  master  or  apprentice.  —  And  the  Court  was  of 

the  same  opinion. 

Parish  iDden-  542.  Rex  v.  Austrei/,  H.  T.   31  G.2.  Burr.  »S.C.441.—  O.,  a 

tures  cannot  be    poor  child  above  10  years  of  age,  being  bound  by  indenture  by 

discharged  by      the  parish-officers  of  G.>  pursuant  to  the  43  Eliz.  c.  2.  §  5.,  served 

an  infant  ap-      ^nj  inhabited  with  his  master  in  G.,  under  the  indenture,  which 

S^m  fOT  Sat  ^^  ^^^^^  *"  '^P''^^  ^^^"^^  ""'^^  Michaelmas  1754,  at  which  Ume 
purpose  isof  no  ^'^  master,  in  consideration  of  40  shillings  then  paid  him  by  the 
validity.  pauper,  agreed  to  discharge  the  pauper  from  his  apprenticeship; 

which  receipt  and  discharge  were  written  by  the  master  on  the 
back  of  the  indentures,  which  he  then  delivered  up  to  his  ap- 
prentice. —  The  Court  were  clearly  of  opinion,  that  as  it 
appeared  by  the  order  that  he  must  have  been  under  age  at  the 
time  of  his  consenting  to  his  discharge,  that  the  indentures  were 
not  thereby  vacated ;  for  the  consent  of  an  infant  apprentice  can 
signify  nothing,  nor  be  of  any  validity. 

Indenturesmu-       543.  Rex  v.   Titchfield,    M.T.   4  G.  3.   Burr.  S.  C.5U W. 

tually  given  up  bound  himself  an  apprentice  by  indenture,  dated  the  24th  day  of 
**^i^u  "****^'  March  1761,  for  three  years  to  F.,  master  and  mariner,  and  in- 
SJe  aretherX  ^^^^^^^  ^^^vc  40  days  with  his  master  in  M.  ;  but  falling  sick,  he 
virtually  can-  ^"  account  thereof,  and  with  the  consent  of  his  master,  went  to 
ceUed,  his  father  in  the  parish  of  JB.,  and  there  continued  40  days,  and 

was  sick  at  that  time,  and  to  the  time  the  order  was  made.  On 
his  going  to  his  father  the  indentures  were  mutually  given  up,  but 
not  cancelled.  —  The  Court  were  unanimously  of  opinion,  that 
an  inhabitancy  by  reason  of  sickness  shall  not  gain  a  settlement; 
for  suppose  a  servant  break  his  leg  in  a  strange  parish,  and  cannot 
be  moved  within  40  days,  shall  that  gain  a  settlement  there?  and 
there  is  no  difference  between  tlie  indenture  being  given  up  and 
its  being  cancelled ;  they  amount  to  the  same  thing. 
A  parish^p-  544.  Rex  v.  Ecclesal  Bierlow,  E,  T.  6  G.3.  Burr,  S.  C.  562.— 

prentice  bound  The  pauper,  being  16  years  of  age,  was  bound  out,  by  the  parish, 
out  until  he  an  apprentice  to  ^.,  a  cutler,  and  an  inhabitant  of  the  township 
"^ofsJi"!^  of  E.,  for  the  term  of  eight  years.  He  resided  there,  under  that 
f^r^he  has  *^'  indenture,  upwards  of  five  years.  After  he  had  attained  the  age 
attained  tlie  age  of  21  years,  he  and  his  master  came  to  an  agreement  together  to 
of  21,  cancel  cancel  the  indentures  of  apprenticeship :  and  thereupon  the  master 
the  indentures,  delivered  up  the  indentures  to  the  pauper  to  be  cancelled ;  and 
'fwl***"*!"^^"*  the  same  were  accordingly  cancelled.  Afterwards  the  pauper 
and  without  Uie  ^^  hired  for  a  year  to  M.  of  ^F.,  and  served  for  a  year  in  fV.  in 
consent  of  the  pursuance  of  such  hiring,  and  received  his  whole  year's  wages.— 
parish-ofiBcers.  LoRD  Manspield  :  There  seems  to  be  no  necessity  of  the  parish- 
S.  C.  Blac.  officers  joining  in  the  consent  to  discharge  this  apprentice.  There 
Rep.  592.  is  no  authority  for  it ;  and  I  see  no  inconvenience  to  the  parish, 

See  the  case  of  or  to  any  one  else,  in  its  being  done  without  their  concurrence, 
ham  *^t)ost  T"  '^^^  ^^'  °^  parliament  empoMers  them  to  bind  the  man-child  out 
569.'  '^  apprentice  till  he  come  to  the  age  of  24.  And  the  act  of  parlia- 
ment was  necessary  to  make  valid  the  binding  of  the  male  parish- 
apprentice  till  his  age  of  24;  for  he  could  not  be  bound  longer 
than  till  21  without  the  aid  of  the  act ;  and  two  justices  of  the 
peace  are  to  assent  to  this.  But  the  same  reason  does  not  hoU 
as  to  the  discharge  of  the  apprentice ;  this  concerns  the  master 
and  the  apprentice  only.      The  latter  part  of  the  apprentice's 
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He  is  of  most  service  to  the  master.    Therefore,  the  apprentice 

luff  of  age,  if  the  master  arid  he  agree  to  it,  they  two  may 

wolve  the  contract.  — Wilmot  J.  If,  after  he  is  of  full  age,  the 

liter  and  he  agree  to  it,  the  indentures  may  be  cancelled  without 

9  consent  of  the  parish-officers ;  and  if  so,  then  this  person  was 

I  juris  when  he  hired  himself  at  fV.t  and  consequently  he  gained 

iMlement  there  by  hiring  for  a  year  and  a  service  for  a  year. 

Yates  and  Aston  Js.  were  of  the  same  opinion. 

545.  Rex  v.  IVeddington,  E.  T.  14  G.3.  Burr,  S.  C.  766.  —  Z.,  The  indenture. 

ing  of  the  age  of  eight  years  and  a  half,  bound  himself  apprentice  **^  an  infant  ap- 

indenture,  with  his  father's  consent,  who  was  a  party  to  the  uTd^^^hmild 
lenture,  to  M.  of  C,  for  seven  years :  and  served  him  in  the  with'Secooiient 
id  parish  under  the  indenture  one  year  and  a  half;  and  then  of  his  father  and 
B  indenture  was  destroyed  by  consent  of  the  master,  the  father,  his  master. 
d  the  apprentice.     Tlie  pauper  within,  half  a  year  afterwards,  s.  P.  Rex  v. 
nuid  himself  apprentice  by  indenture,  with  his  father's  consent,  Spaunton, 

M.  of  the  parish  of  B ,  for  seven  years,  and  served  him  in  J5.,  Burr.  S.C.801. 
ider  the  last-mentioned  indenture,  four  years;  and  then  this 
ienture  was  destroyed  by  consent  of  the  master,  the  father,  and 
e  apprentice.  The  pauper,  after  this,  returned  into  the  parish 
'  C*9  and  bound  himself  apprentice,  by  indenture,  to  one  Shato 
the  parish  of  C,  for  two  years,  and  duly  served  him  in  the  • 

ine  parish,  under  the  last  mentioned  indenture,  the  whole  of 
e  laid  two  years.  The  pauper,  in  about  three  years  next  after 
e  expiration  of  his  said  apprenticeslvp  to  Shaw,  hired  himself 
r  a  year  to  Smith ,   of  C,   and  duly  served  him   there  for 

year    under    the    said    hiring.  —  Lord    Mansfield:     The 
]g]e  question  is.  Whether  the  indenture  of  apprenticeship  in  B. 
m  TOid  or  not,  there  having  been  a  former  indenture ;  and  such 
rmer  indenture  having  been  cancelled  by  agreement  between 
e  nuwter,  the  father,  and  the  apprentice  ?     The  case  of  AuS' 
b  («)«  though  very  correctly,  I  believe,  reported,  might  pro-  (a)^iiie,pl.54f. 
ij^y  mislead  the  justices^  by  their  not  attending  to  the  circum- 
rihect  of  the  particular  case,  to  which  the  general  words  there 
■de  use  of  were  to  be  applied :  they  seem  to  have  understood 
em  in  their  absolute  and  general  sense,  without  considering  their 
iffCicular  application  to  the  case  then  under  consideration  ;  which 
M  the  case  of  a  parish-apprentice,  where  the  parish  and  the 
Mic  are  interested.    The  child  was  legally  bound  out  by  the 
nh-officers  till  he  should  be  24  years  of  age,  and  the  indenture 
IB  duly  approved  by  two  justices.     The  master,  in  consider- 
ion  of  40«.  paid  to  him  by  the  apprentice,  agreed  to  discharge 
Wf  and   delivered  up  the  indenture  to  the  apprentice.     The 
leitton  was.  Whether  the  parish-officers,  who  bound  him  out 
Nier  a  special  authority,  ought  not  to  have  been  consulted  about 
Mshargin^  him,  and  to  have  given  their  consent  to  it.     The 
lole  policy  of  the  43d  of  Eliz.  (b)  might  be  defeated,  if  the  {b)nde4^E\iu 
later  and  parish-infant  apprentice  could  by  their  joint  consent  c.  2.  (  5. 
met  without  the  consent  of  the  parfsh-ofBcers,  discharge  such 
MMitract,  and  set  the  apprentice  free  from  it.    Such  a  construction 
mid  evade  and  invalidate  this  law.     That  case,  therefore,  is  not 
iplicable  to  the  present.     Here  the  original  contract  was  only 
Awteen  the  father,  the  master,  and  the  apprentice ;  and  all  of 
em  consent  to  the  discharge.     An  infant  may  make  his  condition 
^tety  though   he  cannot  make  it  worse.     The  reason  why  an 

F  p  2 
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infant  may  bind  himself  apprentice  is,  because  it  is  for  his  benefit* 

If  he  was  discharged  of  the  former  indenture  he  was  at  liberty  to 

(a)ilnto,pl.540.  execute  another.     The  case  of  St.  Mary  Kallendar^s  (a)  is  in 

point :  I  see  no  distinction  that  can  be  maae  between  it  and  the 
present  case.    The  indentures  were  exchanged  between  the  father 
and  the  master,  by  consent  of  the  apprentice,  who  was  clearly 
then  under  age ;  and  Lord  Chief  Justice  Lee  says,  The  inden- 
tures did  not  subsist,  because  the  exchange  of  the  indentures 
amounted  to  a  cancelling  of  them,  and  a  determination  of  the 
apprenticeship  under  them. 
To  twate  the         54.6.  R^x  v.  Langham,  M.  T.  22  G.  3.  Cald.  126 — The  (mnper 
S^*^       was  bound  apprentice,*  by  indenture  of  the  18th  of  March  1775, 
^mynSke iih     ^^'X  executed  and  allowed  by  two  justices,  to  S.,  of  Z^  from  the 
oecesMiry  to        churchwardens  and  overseers  of  the  poor  of  the  D.,  in  the  parish  of 
obtain  the  con-    O.,  to  serve  till  the  age  -of  24  years ;  under  which  indenture  be 
tent,  not  only     remained  in  such  service  four  years  and  upwards,  when  S.,  his 
b  t^ST^tw      roaster,  failed  in  his  circumstances,  and  having  no  longer  employ- 
justices  and  the    ^^^^  ^^^  ^^^9  ^^^^  ^^^  he  might  go  to  his  father,  U.,  at  O.     Upon 
pariah-officers,     the  apprentice  going  home,  his  father  and  grandfather  applied  to 

one  B.  of  D.,  to  take  him  for  the  remainder  of  the  term.  The 
iather  then  went  to  S.,  who  was  at  home,  and  under  confinement, 
and  told  his  wife,  that  he,  the  father,  had  got  a  new  master  for  his 
sod;  upon  which  S.'s  wife  went  up  to  her  husband's  chamber, 
and  informed  him  that  the  father  of  the  apprentice  was  come» 
and  said  te  her  that  he  h%d  got  a  new  master  for  his  son,  and 
desired  the  indenture  might  be  given  up ;  upon  which  S.  gave  the 
indenture  to  his  wife,  who  delivered  it  up  to  the  apprentice's  father, 
5.  having  first  made  crosses  upon  the  indenture,  as  a  token  that  he 
had  resigned  up  the  indenture  and  the  apprentice.  At  this  time 
the  pauper  was  under  age,  and  is  yet  under  age. — Dunning:  At 
the  time  of  the  pauper's  entering  into  the  second  service  he  was  not 
sui  juris*  Though,  in  general,  and  in  case  of  adults,  drawing  a 
pen  through  the  indentures,  and  delivering  them  up,  may  amount 
to  a  vacating  of  them,  yet  such  an  intention  could  not,  during  fte 
infancy  of  a  parish-apprentice,  be  legally  carried  into  execution 
without  the  assent  of  the  justices  and  parish-ofiicers ;  he  cited  the 
{b)Jnte,pL544,  cases  of  Rex  v.  Ecclesal  Bierloxo  (b)t  and  Rex  v.  Austrey  (c),  and  it 
(a)^R/tf,pl.543.  seemed  to  be  admitted,  both  upon  the  bench  and  at  the  bar,  tJiat 

the  indentures  of  an  infant  parish-apprentice  cannot  be  dissolved, 
but  under  the  consent  of  all  parties  concerned  (d). —  The  Court 
were  of  opinion  that  the  indenture  continued  in  force. 
Tbeaiseutof         54,7,  ji^^  v.  Harberton,  H.T.  26  G.  3  Editor'*  MSS — E^ 

a^  h"tt  nV."  ^"®  ^^"°^  ^y  ^^^  P*"®^*  ^^  ^-  apprentice  to  S.,  of  that  parish,  tiU 

ceasary  to  the'  ^^  should  be  tvoenty-fbur  years  of  age.     He  continued  to  live  with 

cancelling  his  master  till  withm  one  month  of  his  attaining  tnoenty'One,  when 

parisb-inden-  he  deserted  his  service,  and  was  absent  seven  months,  and  then 

tor^?/l«r  the  returned  to  his  father  in  i/.,  with  whom  he  staid  a  few  weeks. 

'SSSTthT  e  ^®  ^^^^  offered  himself  as  a  servant  to  £.,  of  ^4.,  who  refused  to 

^81;  and^^  '^ke  him  until  he  showed  him  a  receipt  from  his  master,  £L,  for 

tterefore,  if  buying  out  his  time,  which  receipt  was  in  the  following  words: 

after  that  age  ««  February  2^^  1783. — Received  of  E.  the  sum  of  4;/.  4«.,  for  the 

*"»  wrenti^e  •«  remainder  of  his  time,  by  me,  William  Soper."     This  receipt 

SasterUie  ^^  obtained  by  £.'s  father,  at  the  request  and  with  the  concnr- 

rtmainderof  his  '^^'^ce  of  E.    At  the  time  when  the  receipt  was  signed,  and  the 

{d)  Rex  V.  Weddington,  onUf  pi.  545.  .      ,     . 
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mtmey  paid,  S.y  the  master,  offered  to  give  up  the  indenturBi  which  time,  Ae  ap- 
the  father  then  did  not  take,  not  thinking  it  materia].    £.,  the  ap-  prenticediip  is 
prentice,  waa  not  present  at  the  time  of  Applying  for  the  receipt,  ^^*'olvedt 
or  at  the  time  of  signing  it.     The  master  continued  to  keep  the  I^^^J^j^^ 
IMDENTURE  in  his  custody,  uncancelled,  and  delivered  it  up  to  E.  neither  deli- 
OD  his  application  for  it,  after  attaining  his  age  of  24  years.     After  yered  up  or 
■^ing  the  said  receipt,  and  paying  the  said  money,  E.  hired  him-  cancelled, 
self  for  a  year  to  the  said  Edmondsy  and  lived  with  him  that  year*  S.C.1T.R.1S9. 
and  made  another  agreement  for  another  year,  which  he  also  served 
in  the  parish  of  A.     At  the  time  of  E'%  hiring  himself  to  Edmonds^ 
he  showed  Edmonds  the  receipt. —  Norris  admitted,  that  under 
the  authority  of  Rea  v.  Ecclesal  Bierioto  (a),  the  consent  of  the  (a)^iite,p].544. 
parish-officers  was  not  necessary  to  the  dissolution  of  a  parish- 
apprenticeship  after  the  apprentice  had  attained  itoenty-one  years 
of  age,  but  contended,  that  the  apprenticeship  in  this  case  con- 
tinued, because  the  indenture  was  not  cancelled  or  delivered  uVf 
which  would  be  equivalent  to  cancelling;  and,  therefore,  that  JE^. 
was  incapable  of  contracting  to  serve  any  other  master  during  the 
term.     In  the  case  of  Rex  v.  Weddington  (6),  the  indentures  were  (6)^nie,pl.545. 
destroyed ;  liere  there  was  nothing  more  than  an  agreement  be- 
tween the  parties,  which  was  not  sufficient  to  dissolve  the  inden- 
tures.     In  Rex  y.  St.  Luke's  (c),  the  apprenticeship  was  held  to     i^^^*^* 
continue,  notwithstanding  a  parting  by  consent;   and  the  same  ^ 
thing  was  held  in  a  late  case  of  Rex  v.  St,  Mary^  Lambeth  (d), —  {d)  Vide  pott, 
Bui«LE.R  J.  said,  the  case  of  St.  Mary^  Lambethy  was  determined  on  P^*  ^'^^' 
the  particular  assent  of  the  master  to  that  service;   but  it  was 
atrong  to  show  that  the  apprenticeship  continues,  notwithstanding 
au  agreement, ^-^Ij AW RESCB^  contrd  :  The  father,  in  this  case,  was, 
UDiioubtedly,  the  agent  of  the  son.     It  is,  therefore,  to  be  consi- 
dered as  if  tlie  master  and  £.,  the  apprentice,  had  met,  and  the 
BMSter,  on  payment  of  the  money,  haa  given  a  receipt  to  the  ap- 
prentice himself.     It  is  settled  in  Rex  v.  TitchMd  (e),  that  cancel-  (AAnU^\,&ii, 
iSm^  is  not  necessary.     It  was  held  sufficient  that  the  indenture  was 
dekvered  up,  although  still  a  subsisting  deed.    And  the  same  point 
waa  deterramed  in  Rex  v.  St.  Mary  KaUendar.i^  The  only  question,  (^]^iite^pL540. 
therefore,  is.  Whether  its  remainmg  in  the  hands  of  the  master  could 
make  any  difference  ?     The  master  could  make  no  use  of  it :  he 
eouid  not  compel  the  service  of  the  apprentice,  who  was,  therefore, 
mkjurUy  and  capable  of  contracting.     He  might  have  gone  into 
equity,  and  had  a  performance  of  the  agreement ;  and  in  settlement 
by  estate  an  equitable  interest  is  sufficient.     But  here  there  was 
even  a  remedy  at  law ;  for  the  apprentice  might  have  maintained 
tttroer  for  the  indentures,  or  recovered  damages  for  a  breach  of 
the  agreement.     But,  in  fact,  the  point  is  already  decided  in  the 
case  o^  Rex  v.  Justices  of  Devonshire  (h),  where  it  was  determined  (A)  CuOd.  32. 
that  the  apprenticeship  was  dissolved  under  circumstances  pre- 
ctely  the  same ;  and  the  Court,  in  sessions  cases,  for  the  sake  of 
eertainty,  always  adhere  to  a  decision,  even  if  they  disapprove  of  ^ 

its  principle.  As  to  the  case  of  Rex  v.  St.  Luke's,  the  master  there 
might  have  exercised  his  power  whenever  he  pleased,  and  a  court 
of  equity  would  not  have  given  relief.  The  same  answer  would 
apply  to  the  case  of  St.  Mary,  Lambeth,  but  there  the  apprentice 
was  not  of  age. — Lord  Mansfield  said,  the  Court  would  look 
into  the  cases ;  that  the  great  object  to  be  aimed  at  was  certainty ; 
and,  therefore,  the  Court  should  avoid  going  on  equitable  circum* 
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•tancea  and  subtleties.  The  case,  accordingly,  stood  over  till  thii 
^rm,  when  his  Lordship  delivered  the  opinion  of  the  Court*  — 
Lord  Mansfield  :  It  Is  of  more  consequence  that  the  law  should 
be  certain,  than  what  it  is ;  and  this  is  more  particularly  true  with 
tespect  to  the  Law  of  Settlements.  It  would  have  been  more  con- 
venient if  the  Court  had  never  gone  further  than  to  inquire,  Whe- 
ther, in  such  cases  as  this,  the  indentures  were  actually  cancelled  or 
given  up  ?  but  the  cases  have  already  departed  from  that  line,  and 
gone  into  the  particular  circumstances ;  and  it  would  now  be  more 
inconvenient  to  over-rule  those  cases.  It  is  a  clear  line  to  go  by, 
that  wherever  the  indenture  is  so  tar  made  an  end  of  as  to  give  the 
apprentice  a  remedy  at  lavoy  it  shall  be  considered  as  a  dissolution 
of  the  apprenticeship :  but  if  it  were  extended  to  every  case  where 
a  court  of  equity  would  relieve,  the  inquiry  would  be  endless ;  and 
different  magistrates,  not  bred  to  the  profession,  though  good  and 
honest  men,  would,  when  left  to  decide  secundem  diicrelionem^ 
breed  endless  confusion,  by  frequently,  in  the  like  cases,  making 
very  contrary  determinations.  Rules  of  law,  therefore,  in  cases 
like  the  present,  should  be  positive  and  fixed.  The  true  ques* 
tion,  therefore,  is.  Whether  the  facts  here  are  such  as  put  an  end  to 
the  indenturcH  at  law,  and  could  be  pleaded  in  bar  to  an  action  on 
it  ?  The  master  received  4/.  \fS, ;  he  givA  a  receipt  for  it,  as  a 
consideration  for  the  remainder  of  the  service ;  and  he  offers  to 
deliver  up  the  indentures.  Afler  this,  if  the  master  had  brought  an 
action  on  the  indentures,  we  are  of  opinion,  that  the  apprentice 
might  have  defended  himself  by  plea  of  accord  and  satisfaction,  or 
he  might  have  maintained  trover  for  it.  The  indenture  must  be 
considered  as  if  it  no  longer  existed,  and  the  consequence  is,  that 
the  apprentice*  had  a  right  to  hire  himself  to  another  roaster. — 
Order  quashed. 

548.  Rexy.  Hindringham(a)y  H.  T.  36G.S.  6  T.R.  551. --Beck, 
in  March  1780,  being  of  the  age  of  17,  bound  himself  an  appren- 
tice to  WeUs^  then  o^ Blakeney,  master  mariner,  for  four  years ;  and 
resided  there,  under  his  indenture  of  apprenticeship,  more  than  40 
days.     When  1^  had  been  an  apprentice  about  13  or  14  months, 
he  went  on  shore  from  out  of  one  of  his  master's  ships  at  B*  B*t 
and  meeting  with  a  press-gang,  he  entered  into  His  Majesty's  ser- 
vice, as  a  sailor,  with  the  consent  of  his  master ;  but  the  indentures 
of  apprenticeship  were  not  delivered  up  or  cancelled  by  the  master 
dunng  the  term  of  his  apprenticeship.     He  continued  in  the  King's 
service  about  two  years,  and  was  then  discharged ;  when  he  went 
to  his  father's  house  at  BaUf  in  iV.,  and  continued  there  for  tone 
weeks:  and  at  Whitsuntide  1788,  let  himself  to  Wilson^  of //•» 
from  that  time  to  Michaelmas  following ;  and  at  that  Michadmsi 
(which  was  the  Michaelmas  before  the  term  of  the  indenture  o^ 
apprenticeship  would  have  expired)   the  pauper  let   himself  the 
following  year  to  Wilson,  and  served  him  for  that  year  in  //.     The 
term  of  years  mentioned  in  the  indenture  of  apprenticeship  expired 
on  the  2d  March,  in  the  last  year,  in  which  the  pauper  served 
Wilson,     Wells,  the  master,  lived  ail  the  time  at  Blakenetf,  except 
when  at  sea,  and  Blakeney  is  about  six  miles  from  Bale^  and  about 
the  same  distance  from  //. — Lord  Kenyon  C.  J.:  There  is  !H> 
ground  for  saying  that  the  apprentice  did  any  act  to  put  an  end  to 
the  indentures  when  he  entered  into  the  King's  service.     But  I 

(a)  Sec  Rcxv.  Mount-Sorrell,  ;)(i5/,  pi.  551. 
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B  it  may  not  be  taken  for  granted  that  an  infant,  who  binds 
»lf  apprentice,  a  contract  so  notoriously  for  his  own  benefit, 
put  an  end  to  that  contract  at  any  time  during  his  minority. 
V  my  protest  against  discussing  that  question  now :  it  will  be 
ient  to  determine  it  when  it  necessarily  arises.  In  this  case 
auper  bound  himself  to  Wells  by  indentures,  under  which  he 
d  m  Blakeney  more  than  40  days ;  afterwards,  when  he  was 
ffd  into  the  King's  service,  he  agreed  to  go  as  a  volunteer, 
tbe  consent  of  his  master,  evidently  implying  that  he  did  not 
put  an  end  to  the  indentures.  It  appears  to  nie  that  the 
iCures  still  continued  in  force,  and,  consequently,  that  the 
sr  could  not  enter  into  a  legal  contract  of  hiring  with  Wilson 
B  time  he  engaged  with  him,  he  not  being  at  that  time  sui 

).  Ashcrojl  V.  Bertles,  E.  T.  36  G.  S.  6  2\  R.  652.  —  This  q„.  whcUier 
ift  action  on  the  case  brought  against  the  defendant.     There  an  infant  can 
oe  count  in  the  declaration  for  enticing  away,  and  another  discharge  his 
arbouring,  W.^  the  apprentice  of  the  plaintiff.     There  was  no  indentures  ?  but 
t  evidence  of  the  defendant's  having  enticed  away  the  appren-  hjji^^eavinff^Uw 
but  clear  evidence  of  his  having  harboured  him.     It  appeared  meter's  ^- 
e  indenture  of  apprenticeship,  dated  4th  December  1792,  that  vice,  and  going 
hen  under  age,  was  bound  apprentice  to  the  plaintiff  for  five  i"to  tlic  service 
to  learn  the  business  of  a  potter.     That  before  W.  had  any  ^f^IJ*^^^'''^^ 
Motion  with  the  defendant  he  had  eloped  from  his  master  and     "*  argethem. 
^e  to  sea  for  a  year ;  that  his  master  received  him  again  on 
!turn  as^iis  apprentice,  he  having  then  attained  his  age  of  21 
IS  and  that  the  apprentice  left  his  service  last  August  and 
to  Manchester,  where  he  was  found  in  the  service  of  the 
dant,  who  refused  to  part  with  him,  though  he  had  notice  of 
iving  been  bound  an  apprentice,  and  had  very  recently  left  his 
ar^a  service.     It  also  appeared  that  W»  chose  to  stay  with  the 
dant.     At  the  trial  before  Heath  J.  it  was  insisted  by  the 
el  for  the  defendant  that  PV,,  by  going  to  sea,  avoided  the 
lore.     The  learned  judge  had  some  doubts  at  the  trial,  whe- 
be  infant  might  not  bind  himself  at  common  law,  it  being  a 
ict  for  his  benefit ;  and  it  seemed  to  him,  that  as  the  plaintiff 
md  W.  again  as  his  apprentice  on  his  return  from  sea,  it  was 
Nnpetent  to  the  defendant,  who  was  a  stranger  and  a  wrong- 
to  call  in  question  the  validity  of  the  apprenticeship.     The 
*ound  a  verdict  for  the  plaintiff  with  21.  damages.     The  case 
{rfer  V.  Dennis  (a)  was  referred  to,  where,  in  an  action  by  the  (rt)Vol.i.pl.626. 
ifM  against  the  defendant  to  recover  some  seamen  s  tickets 
I  the  apprentice  had  earned,  and  which  had  come  to  the 
jdimt's  hands,  Holt  C.  J.  said,  that  being  an  apprentice  de 
#ould  suffice  against  a  wrong-doer.  —  The  Court  declared 
lelves   perfectly   satisfied   with   the  verdict,  and  said,   that 
istng  the  indentures  to  be  voidable,  which  they  were  not 
fed  to  decide,  the  mere  act  of  quitting  the  master's  service 
ot  an  avoidance  of  them.  —.  Rule  discharged. 

L  Rex  V.  Chipping  Warden,  H.  T.  39  G.  8.  8  T.  R.  108.  —•  Indentures  can- 
is  born  in  the  parish  of  B.,  and  in  1776  was  bound  apprentice  not  be  dissolved 
lentures  to  G.,  blacksmith,  of  the  parish  of  /?.,  for  the  term  ^y  «"  ^««- 
c|  years.     He  continued  in  the  service  of  G.  at  R.  for  two  ™^°^ji*^  with^ 
and  a  half  under  the  indentures,  when  his  master  left  off  his  master  to 
688  and  went  to  reside  in  the  parish  of  M.     At  that  time  the  purchase  the 
jr  agreed  verbally  with  his  master  that  he,  the  pauper,  should  remainder  of  Ms 

F   F    4- 


4fiO 


BATTLEMENT  BY  APPBSNTICESHIP.  (Ch.  Vil. 


time,  the  in- 
deaturea  to 
reoMdii  with  the 
matter  till  the 
money  WM 
paid. 


g 


(a)Jnie,p\.572, 


M^hdre  an  infant 
boand  himself 
apprentice  for 
ren  ;^^ars  by 
ladieiiture.  to 


lba^jKma». 


ive  him  7/*  for  the  rest  of  his  time,  his  master  not  wishing  to  turn 
jm  over  to  any  one ;  and  it  was  agreed  that  the  master  should 
keep  the  indentures  in  his  custody  till  the  IL  were  paid,  which  was 
to  be  discharged  from  time  to  lime  as  the  pauper  could  eap  it 
and  make  it  convenient  to  pay  it.     The  pauper  considered  himself 
at  liberty  to  work  with  any  roaster  he  pleased,  ai^d  did  work  writh 
difierent  masters  until  the  harvest  of  1779,  when,  at  the  request  of 
his  former  master,  G.,  he  came  to  serve  him  as  a  labourer  for 
about  a  month,  and  received  his  wages  according  to  the  rate 
usually  given  to  labourers  in  the  time  of  harvest;    the  amount 
being  deducted  from  the  7L  which  the  pauper  had  agreed  to  pay 
to  G*     G.  afterwards  recommended  the  pauper  to  serve  one  C,  a 
blacksmith  in  M.,  into  whose  service  he  went  with  the  knowledge 
of  G.,  and  continued  therein  about  12  months.     The  indentores 
were  not  delivered  up  until  five  or  six  years  after  the  apprentice- 
ship had  expired.  —  Lord  Kenyon  C.  J.    It  is  clear  that  in 
general  an  apprentice  is  not  capable  of  contracting  the  relation  of 
servant  to  any  other  master  until  the  end  of  the  term  for  which  he 
was  bound.     But  it  is  equally  clear  that  if  the  master  and  appren- 
tice put  an  end  to  the  apprenticeship  by  mutual  consent,  it  is  the 
same  as  if  the  indentures  had  never  been  executed,  and  the  latter 
may  gain  a  settlement  by  hiring  and  service  with  any  other  master 
before  the  expiration  of  the  time  which  he  was  bound  to  serve  as 
an  apprentice.     Then  there  is  a  third  case,  that  where  the  appren* 
tice  leaves  his  master  and  enters  into  the  service  of  another,  if  the 
indenture  still  subsist,  he  is  not  suijuriSf  but  is  incapable  of  gain- 
ing ^  settlement  by  serving  another  master,  unless  he  serve  with 
the  consent  of  his  former  roaster,  and  in  such  case  he  gains  a 
settlement,  not  as  a  hired  servant,  but  as  an  apprentice.     These 
are  axioms  in  this  branch  of  settlement-law,  and  cannot  now  be 
called  in  question.     Now  what  are  the  facts  of  this  case?  the 
pauper  was  bound  an  apprentice  to  a  master  residing  in  /2.,  who 
two  years  afterwards  discontinued  business;  at  this  time  the  parties 
did  not  put  an  end  to  the  apprenticeship,  but,  on  the  contrary,  the 
apprentice  agreed  to  pay  iL  to  the  master,  who  was  to  keep  the 
indenture  until  that  sum  was  paid ;  the  master,  all  this  time,  keep- 
ing a  controul  over  the  apprentice.     The  pauper  then  went  into 
different  situations,  and,  among  the  rest,  he  served  a4persooof  the 
name  of  C,  into  whose  service  he  went  at  the  recommendation 
and  with  the  knowledge  of  his  first  master,  the  indentures  still 
continuing  in  force.     Then,  according  to  all  the  authorities*^  this 
must  be  deemed  a  service  under  the  indentures.     Thecaseof  Hex 
v.  Sandford  (a)  differs  from  the  present  in  a  very  essential  point- 
There  the  parties  did  all  they  could  to  put  an  end  to  the  appren- 
ticeship ;  but  here  they  agreed  that  the  indentures  should  continue 
in  force.    My  opinion  m  this  case  does  not  proceed  on  the  ground 
that  the  pauper  served  C.  a  year  as  a  hired  servant,  but  that  he 
served  him  under  (he  indentures  of  apprenticeship  with  the  consent 
of  his  original  master. 

551.  Rex  V.  Mount- Sorrell,  H.  T.  55  p.  3.  S  M.  &  S.497. 
—  Removal  from  B.  L.  to  Af.  S.  —  Order  confirmed,  subjecti 
&c.  The  pauper,  in  1807,  being  under  age,  bound  himself  ap- 
prentice by  indenture  for  seven  years  to  a  person  residing  in  M*  S^ 
the  pauper  and  the  master  being  the  only  parties  to  the  indenture* 
When  the  pauper  had  served  about  a  year,  the  master  left  hk 
house  and  run  away  for  debl,  Iw  cQci8ec\uonce  of  which  the  pauper 
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d  to  him  by  letter  to  give  up  the  indcntuFe,  and  with  the  onlyparde^ma 
r^s  consent  the  indenture  was  given  up  to  the  pauper  by  the  afler  nerving 
1  who  had  the  custody  of  it;  the  term  of  seven  years  not  some  time,  m 
f  then  expired,  and  the  pauper  being  still  under  age.     The  «>ns«iueiice  of 
It  of  the  pauper's  mother,  who  was  his  only  surviving  parent,  ^^^^  master's 
It  asked  at  the  time  of  making  the  indenture,  or  when  it  was  andTeavinle*^ 
up.     The  pauper,  af^er  the  indenture  was  given  up,  and  him,  procured 
(the  term  for  which  it  was  made,  and  while  he  was  under  the  indenture  to 
lired  himself  as  a  yearly  servant,  and  served  the  year  in  ^  g*^*"  "P  ^ 

Tlie  case  of  Rex  v.  Hindrifi^ham  (a)  was  cited.  —  Ellen-  ^™  J/.^  ^ 
JGH  C.  J.     Is  not  this  a  case  m  which  it  was  clearly  for  the  ^^.  ^^j  ^^^^^ 
I  of  both  parties  that  the  indenture  should  be  put  an  end  to  ?  wards,  during 
oaster  had  run  away,  and  was  no  longer  in  a  situation  to  the  seven  yews, 
instruction  or  maintenance  to  his  apprentice.     Therefore,  hi«^  himself  a» 
indenture  had  continued,  the  consequence  must  have  been,  aj^lyswrant, 
le  apprentice  would  have  remained  in  a  state  of  ignorance  ^ar'^^cld 
arvation.    If  that  were  a  state  for  the  benefit  of  the  infant,  tbatheacqu^ 
would  be  something  for  the  argument.     But  as  it  is,  the  a  settlement  by 
I  have  done  that  for  themselves  which  the  magistrates,  upon  such  hiring  and 
ation  to  them,  would  have  ordered  to  be  done,  they  have  8<^rvice,  for  it 
irged  themselves  of  the  indenture  which  was  burdensome  to  iJ,fJn°g  boiefit 
>arties.     Under  these  circumstances,  I  am  of  opinion,  that  under  the  dr-  * 

competent  to  them  to  discharge  themselves  of  each  other,  cumstanccs, 
the  Qpntinuance  of  the  contract  would  certainly  have  been  tliat  he  and  his 

benefit  to  the  master,  and  as  certainly  would  have  been  l"^'*^^!**'"'^ 
licial  to  the  apprentice.     The  benefit  of  the  infant  is  to  be  ^.fU'^J?.!?^ 
aeUy  and  m  lookmg  to  that,  one  cannot  but  see  that  idleness*  the  indenture. 
he  probability  of  extreme  indigence,  were  the  necessary  (a)Antet^\,5AS, 
quences  of  continuing  the  indenture  from  which  the  magis- 

would  have  interposed  to  relieve  him.     I  therefore  think 

fe  do  not  indulge  any  mischievous  discretion  in  the  infant, 

we  permit  him  to  redeem  himself  from  such  a  probable 

of  indigence  and  idleness.     Then,  if  this  be  so,  the  pauper 

0  longer  precluded  froii  entering  into  another  service  than 
his  indenture  continued.  —  Lb  Blanc  J.  In  Rex  v.  Hin- 
\amf  the  master  and  apprentice  did  not  consent  to  the  inden- 
being  delivered  up  or  cancelled.  —  Baylby  J.  I  consider 
lae  of  Rex  v.  Hindringham  as  having  proceeded  upon  the 
d  that  it  was  for  the  infant's  benefit  that  the  indentures 

1  continue.  Here  we  are  in  a  case  where  it  was  notoriously 
>  prejudice  of  the  infant  that  the  indenture  should  continue ; 

bre,  I  think,  it  was  in  the  power  of  the  master  and  infant  ' 

lar,  by  vacating  the  indenture,  to  dissolve  the  contract.  — 
r  of  Sessions  quashed. 

S.  Rex  V.  Skeffington^  H.  T.    60  G.  3.  and  1  G.  4.     SB,&  A.  when  the  mo- 
??>For  the  particulars  of  this  case,  see  Vol.  i.  pi.  562,  ther  of  an  ap- 

tt  whose  time  had  not  expired,  applied  to  his  master,  to  give  him  up  to  her,  and  the  master 
conaented  to  it,  and  all  having  agreed  to  part,  the  apprentice  went  away ;  but  the  inden- 
bich  was  in  the  hands  of  a  third  person,  was  never  applied  for  nor  given  up  :  Held,  that 
ireoticesliip  was  not  put  an  end  to  by  tin's  agreement,  although  the  master  said  that  he  would 
ven  up  the  indenture,  if  he  had  had  it  in  his  possession  at  the  time,  and  afterwards  refused 
Impk  tlie  apprentice. 

.  Rex  V.  Great  IVigston,   M.  T.    5  G.  4..     SB.&  C.  484.  —  An  in&nt 
der,  dated  the  3d  day  of  February  1828,  John  Stanyan,  his  bound  himielf 
Ifary,  -and  their  child  Olivc^  were  directed  to  be  removed  ^^JJJ^!^^^ 
S<. M«  to  W^    On  appeal)  the  Sessions  confirmed  the  ordcir,  Mrvedt^ of 
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them;  having 
then  quarrelled 
widi  his  master, 
the  latter  offered 
to  sell  him  the 
remainder  of 
his  time  for  6d» 
The  infant  paid 
the  money,  and 
went  away,  and 
bound  himself 
to  another  mas- 
ter in  another 
pariah:   Held, 
thaft  the  infant 
ha4  no  power  to 
dissolve  the 
first  apprentice- 
ship; the  second 
bindingy  there- 
fore, was  inva- 
lid, and  no 
iMCtfemcnt 
could  be  gained 
by  service 
under  it. 


(a)jinte,pL55l, 


subject)  &c.  The  pauper,  when  he  was  11  years  of  age,  was 
bound  apprentice  to  «/.  //.,  in  G.  JV.y  for  the  terra  of  seven  years. 
The  indenture  was  executed  by  the  master,  the  pauper,  and  J.  B.^ 
the  grandfather  of  the  pauper,  the  pauper's  father  being  a  soldier 
abroad.  The  grandfather  paid  a  premium  of  ?/•  to  //.  The 
pauper  served  H.  under  this  indenture  for  between  three  and  four 
years  at  fT.,  when  some  disagreement  taking  place  between  them, 
•//•  agreed  to  sell  the  pauper  the  remainder  of  his  time  for  6d. 
The  pauper  accordingly  paid  H,  the  Sd,^  and  left  him  on  the  same 
day.  The  indenture  had  never  been  in  the  possession  of  any  of  the 
parties,  but  had  been  kept  for  all  the  parties  by  the  person  who 
prepared  it,  and  no  application  was  made  for  it  to  be  delivered  up. 
The  grandfather  was  not  a  party  to  the  agreement  for  parting 
entered  into  between  the  pauper  and  his  master,  and  was  not  even 
privy  to  it.  A  few  days  after  the  pauper  left  //.,  he  bound  him- 
self apprentice  to  T,  fF.,  of  the  parish  of  Si,  M.,  for  seven 
years,  and  served  him  under  the  indenture  for  five  years,  and 
resided  during  the  whole  of  that  time  in  that  parish.  —  Abbott 
C*  J.  I  am  of  opinion  that  the  order  of  Sessions  was  right.  It  is 
a  general  rule  of  law,  that  an  infant  cannot  do  any  act  to  bind 
himself,  unless  it  be  manifestly  for  his  own  benefit.  Binding  him- 
self apprentice  has  been  considered  such  an  act,  and  therefore  it 
has  been  held,  that  an  infant  is  competent  to  make  such  a  con- 
tract. If  then  it  is  for  the  benefit  of  the  infant  to  <bind  himself 
an  apprentice,  it  is  impossible  to  say  generally,  that  it  is  for  his 
benefit  to  dissolve  such  a  connexion ;  such  a  position  involves  a 
contradiction.  That  being  the  general  rule,  we  must  inauire 
whether  in  the  particular  instance  it  is  for  the  advantage  or  the 
infant  to  dissolve  his  apprenticeship  ?  In  the  case  of  Rex  v. 
MountsorreU  (a),  the  master  had  absconded,  and  the  infant  could-no 
longer  derive  instruction  or  support  from  him.  Under  those  cir- 
cumstances, the  Court  thought  that  the  dissolution  of  the  relation 
of  roaster  and  apprentice  was  beneficial  to  the  latter,  for  unless 
that  had  been  done,  the  apprentice  must  have  remained  unem- 
ployed and  uninstructed.  Here  are  no  facts  stated  whence  we 
can  infer  that  it  was  for  the  infant's  benefit  to  put  an  end  to  the 
apprenticeship ;  this  case  therefore  falls  within  the  general  rule^ 
and  the  first  binding  not  being  dissolved,  the  second  was  neces- 
sarily invalid,  and  the  service  under  it  could  not  confer  a  settle — 
ment.  —  Bayley  J.  The  decision  of  the  Court  of  Quarter  Ses — 
sions  upon  this  point  was  perfectly  correct.  The  only  error  thai^ 
they  have  committed  was,  in  sending  for  our  opinion  a  case  upoi^ 
which  no  reasonable  doubt  could  be  entertained.  —  Holroyd  J  — 
concurred.  —  Order  of  Sessions  confirmed. 


Aa  apprentice 
may  be  bound 
to  one  person, 
and  serve  an- 
other, and  he 
shidl  gain  a 
settlement  with 
the  master  with 
whom  he  re- 
sides.    S.  C. 
iSess.  Cas.U9. 
Foley,  S16. 


V.  Of  binding  to  one  Master  and  Service  with  another, 

55i!.  Holy  Trinity  v.  Shoreditch,  M.  T.  3  G.  1.  Str.  10. 
Parker  C.J.  delivered  the  resolution  of  the  Court.  This  is  ai 
order  for  the  removal  of  one  F,  from  the  parish  of  //.  T.  to  S.  ^^ 
by  which  it  appears  that  F.  was  bound  as  an  apprentice  to  one  T^  ^ 
with  intent  that  he  should  serve  G.;  which  he  did  for  three  yogri^:^ 
And  it  has  been  insisted,  that  he  being  bound  to  T,,  who  lives  in  Tr^'^ 
nity  parish,  his  settlement  is  there ;  and  not  in  S.,  where  the  servic  ^ 
was.  But  we  are  of  opinion  the  justices  have  done  right  in  sending 
him  to  ;$„  where  the  service  actually  was.     It  is  the  same  thing  o^ 
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if  T.  had  turned  him  over  to  G. ;  in  which  case  there  would  have 
been  no  question,  but  he  had  gained  a  settlement  in  G*s  parish. 
If  the  master  remove  out  of  one  parish  into  another,  the  apprentice 
grains  a  settlement  if  he  live  there  40  days.  The  turning  over  an 
ipprentice  is  like  the  assigning,  any  deed.  In  this  case  T.  was 
only  a  trustee.  There  is  a  great  deal  of  difference  between  ap- 
prentices and  other  servants  ;  for  apprentices  are  not  presumed  to 
become  chargeable,  because  the  trade  and  mystery  they  learn  is 
thdr  estate.     Therefore,  the  order  must  be  confirmed. 

555.  St.Olaves  v.  AU-HallotoSj  T.T.  9G.  1.  S  Mod.  169.—  But  Uie  service 
The  case  was  thus :  One  U.  was  bound  apprentice  to  a  farrier  in  with  the  eecood 
the  parish  of  S/.  O.,  and,  having  served  two  years  of  his  time  in  "•*«^«nw*be 
that  pariMi,  was,  by  a  verbal  agreement  between  his  master  and  one  ]|ent  <?tlMiXit. 
jD«,  sent  to  serve  the  said  D.  in  the  parish  of  A.  H,  in  L.,  and  ^  -,  st*  ««q4 
there  he  served  him  Hve  years.    AfterwardSf  coming  back  into  the  8itt.'end'Rem 

rish  of  St,  O.,  and  being  likely  to  be  chargeable,  he  was  removed   n^.  pi.  153, 
an  order  of  two  justices  to  the  parish  of  A.  H.  —  The  Court  :   iSess.  Cti.S75. 
*his  very  point  was  determined  in  St.  Leonard  v.  Hol^  Trinity  (a):  2  Selk.  479. 
an  apprentice  was  bound  to  a  master  living  in  one  parish,  and,  (a)AnUfjeii.SS4. 
serving  some  part  of  his  time  there,  was,  by  verbal  agreement  made 
between  his  master  and  another,  to  serve  out  bis  time  with  that 
other  master  in  another  parish ;  and  this  was  adjudged  a  good  set- 
tlement in  that  other  parish  where  he  last  served ;  for  it  shall  be 
still  intended  that  he  served  his  first  master  upon  that  agreement, 
and  that  it  was  but  a  continuance  of  his  apprenticeship.     And  so 
IT  WAS  ADJUDGED  in  thc  principal  case. 

566»  Rexv*  St.  George's^  Hanover  Square y  M.  T.  8  G.  2.  Burr.  And  the  consent 
8m  C  12.—-  W.y  a  parish  child,  was  bound  apprentice  to  Z.,  of  is  sufficiently 
Si.  G.;  where Ishe  served  40  days,  and  gained  a  settlement;  and  signified bj his 
afterwards,  during  her  apprenticeship,  was,  by  parol  agr^ment^  *"^  ^  ***• 
faired  out  by  her  master  to  //.,  in  the  parish  of  St.  M. ;  where  she  Jhe  swond  ^ 
resided  and  worked  for  one  year  and  upwards,  the  said  apprentice-  master. 
ship  continuing  ;  during  which  time  ncr  master  L.  received  her  s.  C.  3  Seis. 
wages,  and  found  her  in  clothes.  —  The  Court  said,  that  the  Cases,  iss. 
consent  of  the  first  master  to  the  service  of  the  apprentice  with  the  ^*  l^oi. 
second  master  under  the  indentures  was' in  this  case  sufficiently  See  also  did. 
cnpretsed;   and,  after  consideration,  they  were  unanimously  of       "^'"' 
opmion  that  W.  had  gained  a  settlement  in  St.  M. 

BSrj.  Rex  y.  East  Bridge/ord(b)y    T.T.  13  G.  2.  Bwrr.  S.  C.  1 33.   An  apprentice, 
-^  A.  was  bound  apprentice  by  indentures  to  //.,  of  O.,  webster,  assigned  by  hit 
for  nine  years,  and  duly  served  him  the  first  four  years  of  the  J"?*"!!)|^'f*J^* 
tetm  at  O.     H.  then  dying  intestate  and  insolvent,  his  widow,  traOon  jrraiitei 
without  any  administration  taken  out,  assigned  him  over  to  G.  of  and  turned 
5.,  a  certiticate  man,  for  the  remainder  of  the  term,  in  consider-  over  by  the 
ation  of  3/.  paid  to  her  by  G.;  and,  pursuant  thereto,  he  lived  with  assignee,  under 
and  served  G.  about  a  year  and  a  half  at  S. ;  and  then  G.,  in  con-  *  P*"**  "^^^wi 
sidcration  of  40^.  paid  him  by  i?.,  of  ^.,  did,  with  the  consent  of  lJJ2J|/*^J[int « 
A.^  assign  him  over,  by  verbal  agreement,  to  B.  for  the  remainder  sottlementi^ 
of  the  term  of  nine  years ;  and  he  accordingly  lived  and  served  serrice  with 
out  the  remainder  of  the  term  with  B.,  at  i?.— -The  whole  Court  •"<*  third 
were  unanimous  this  was  a  good  settlement  in  B.,  where  the  ap-  1^*J|^*  ""f?*^ 
prentice  lived  above  40  days  with  J5.,  since,  to  this  assignment,  ^J„i£|^"* 
though  only  a  verbal  one,  there  was  the  consent  of  all  the  parties 
concerned ;  and  that  he  lived  and  inhabited  at  B.  under  the  terms 

(6)  See  Rex  v.  Barnslcy,  postt  pU  580. 
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of  the  apprenticeship,  as  an  apprentice  bound  according^  to  the  act 
of  parliament.  The^  observed,  that  an  assignmept  of  an  ap- 
prentice is  not  considered  as  a  strictly  legal  transaction,  because 
the  person  of  a  man  is  not  strictly  and  legally  assignable ;  but  it 
has  been  an  equitable  construction  .that  where  an  apprentice  has 
lived  *40  days  under  an  assignment,  he  shall  thereby  gain  a  settle- 
ment, because  of  the  consent.  The  statute  13  &  14  Car.  2.  c.  12. 
s,  1.  requires  the  sending  to  the  place  tvhere  he  lived  as  apprentice 
40  days.  The  act  of  3&  4  ^.&  M.  c.  11.  *.8.  only  requires  a 
binding. 
A  parish  ap-  558.  St.  Petrox  v.  StoJce  Fleming,  T.  T.  19  G.  2.  Bur.  S.  C.  250. 

prentice,  wh(Me  — j^Q.  was,  on  the  5th  of  September  1733,  bound  by  indenture  a 
r  l!!II?'*  "  *^^  parish-apprentice  to  R.  G.,  of  St.  P.,  till  she  should  hav*  accom- 
M^rai^,  pJJBhed  her  full  age  of  21  years.  On  the  17th  June  1738,  her 
and  all  intere^  mistress,  by  indorsement  on  the  indenture,  delivered  it  up,  to- 
in  the  appren-  gcther  with  all  her  right,  interest,  and  term  of  years  then  to  come 
tice  relinquish-  and  unexpired,  in  the  same,  to  JF.,  of  S.  The  pauper,  being  then 
ma^ter^^b*^^^  of  the  age  of  14,  did,  by  indenture,  dated  17th  ./i//y  1738,  volun- 
donementon'  ^^"^y  hind  herself  apprentice  to  the  said  jp.,  to  serve  until  the  Ist 
the  indentures,  of  November  1744 ;  and  she  served  her  master  in  S.  from  that 
gains  a  settle-  time  for  several  years.  On  the  1st  of  January  1745,  she  intruded 
mentby  resi^  into  the  parish  of  St.  p.,  and  on  the  9th  of  the  same  month,  the 
dence  with  such  ggg^ions  vacated  the  original  indentures  of  the  5tli  of  September 

1733,  on  account  of  the  binding  not  being  pursuant  to  the  alter- 
S.C.  iWils.96.  native  in  the  statute,  viz.  until  she  shall  attain  the  age  of  24  years, 

or  the  time  of  marriage.  The  pauper,  on  i)ecoming  chargeable, 
was  removed  from  St.  P.  to  S.  — ^The  Court  thought  the  original 
indenture  not  void  for  want  of  the  alternative  of  marriage ;  though, 
perhaps,  not  obligatory  upon  the  parties ;  and  said^  that  although 
an  assignment  of  an  apprentice,  except  in  London  by  custom, 
cannot  strictly  be  made,  yet,  as  this  assignment  was  with  tbe  assent 
of  the  mistress,  the  service  under  it  will  be  good  for  the  purpose  of 
gaining  a  settlement :  for  the  servitude  continued  under  the  firU 
binding. 

A  parbb-  559.  Rex  v.  Clapham,    E.  T.  20  G.  2.   Burr.  S.  C.  266 The 

i^piprenticeli  pauper,  JV.,  was  bound  a  parish-apprentice,  by  the  assent  of  two 
and  Mrves  part  J*^®'*ce8,  to  one  J.,  of  A.,  tenant  to  the  Rev.  Mr.  J.,  of  C,  who  bad 
of  his  time,  then  covenanted  to  indemnify  his  tenant  against  all  parish  charges.  •/• 
go^  with  jt*s  carried  him  to  his  landlord,  together  with  the  indenture,  who  ac- 
coment  to  live  ccpted,  received,  and  provided  for  him.  He  desired  the  mother 
with  Br  then     iq  provide  for  the  boy  ;  who  did  so,  for  three  years,  in  A.;  and 

lUS  tTth'his     ^^'  ^'  p*'^  ^^^  ^^*'  ^  y^^^'   ^^^^  ^^^  ^^"^^  "^'^^^  ^^"^  ^"  ^-  ®'^^ 

modier*  is  then  ^^^ks;  and  then  run  away  to  his  mother,  and  remained  a  quarter 
bound  out  bj  of  a  year  in  A.;  and  Mr.  «/•  consented  to  his  being  there.  Theo 
BtoC,  with  the  pauper  was  placed  with  his  brother,  a  mason  in  A.,  as  an  ap- 
whomhernides  prentice,  by  Mr.  J,,  who  gave  him  a  new  suit  of  clothes;  and  he 
Hcaainsaseu^  served  his  brother  (a),  as  an  apprentice,  a  twelvemonth  or  two,  in 
tlenmitin  the  '^*'  ^^^^  brother  took  him  as  an  apprentice,  and  quitted  Mr.  J.  of 
parish  in  which  him.  But  the  representatives  of  the  first  master,  who  was  theo 
he  resides  with  dead,  knew  nothing  of  this,  nor  ever  assented  to  it ;  nor  any  thing 
^  of  his  living  with  his  mother. — Lee  C.J.  The  statute  3&  4  W.&M* 

e.  1 1.  «.  8.  only  requires  a  binding  by  indenture,  and  gives  a  settle- 
ment where  the  last  40  days  are  served.     Here  is  a  binding  by  ia* 

(a)  It  is  not  stated  expressly  "that  the  pauper  served  his  brother,  tlie  masoo, 
''under  the  indenture/* 
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denture,  though  the  time  is  not  stated  :  and  the  first  master  deli- 
vers over  the  apprentice  and  indenture  to  his  landlord,  who  re- 
ceiTes  him.  This,  therefore,  must  be  looked  upon  as  receiving  him 
iioder  the  terms  of  the  indenture.  If  there  had  been  no  inha- 
iutancy  elsewhere,  after  the  boy's  living  eight  weeks  with  Mr.  J. 
It  C.y  the  settlement  had  been  there*  But  a  settlement  is  fixed  at 
Amy  by  the  boy's  living  tliere  a  quarter  of  a  year,  with  the  consent 
sf  his  master ;  for  this  is  living  there  under  the  original  binding, 
IS  no  dissent  of  the  first  master  is  stated.  Then  the  agreement 
ivith  the  mason  is  not  stated  to  be  a  new  binding.  The  first 
naster  delivered  over  all  his  right,  and  the  indenture,  to  Mr.  J, : 
ind  it  is  not  necessary  to  state  any  assent  from  him.  The  case  of 
Ea^  Bridgeford (a)  is  in  point.  However,  there  is  no  ground  for  fa)jHte,ni,ss7. 
he  distinction  '*  that  a  second  master  cannot  assign  to  n  third ;" 
that  is,  so  far  as  to  gain  a  settlement  by  the  service  under  it.  -— 
Dbnnison  J.  concurred,  that  the  service  to  the  mason  was  a 
lervice  under  the  original  binding ;  and  that  no  actual  consent  of 
;he  first  master  was  necessary.  This  has  been  called  a  new  bind- 
ng  to  the  mason ;  but  a  new  contract  could  not  be  made  whilst 
lie  former  subsisted,  nor  the  original  one  dissolved ;  nor  does  such 
I  thing  seem  to  be  intended ;  and,  therefore,  this  is  a  service 
mder  the  first  binding.  —  Foster  J.  was  of  the  same  opinion. 

560.  Rex  V.  Fremington,    E.T.    30  G.  2.    Burr.  S.  C.  416.  —  A  parirfi- 
rhe  pauper  was   bound  apprentice,   by  a  parish-indenture,   to  JJjf'^"«!J!^ 
Richards^  ofF.,  to  serve  him  till  the  age  of  21  years  or  day  of  her  not  having  suf- 
narriage.     She  came  of  age  on  the  2dd  November  1753,  when  her  ficient  work  to 
ipprenticeship  expired.     She  served  her  master,  in  jp.,  till  about  employ  her, 
:he  1st  of  June  1733  ;  and  some  time  before  the  said  1st  of  June,  conaenu  to  her 
B.  toid  her  that  he  had  no  business  for  her ;  and  she  should  go  ^ ^Jntto 
rhere  she  would.    She  accordingly  went  to  get  a  place,  but  could  another  person 
^t  none,  and  returned  to  her  master.     Afterwards,  R.  meeting  in  a  different 
f  ith  a  relation  of  his,  one  Notty  of  the  parish  of  <S.,  who  com-  parish,  with 

>lained  of  wanting  a  maid-servant,  R,  answered,  **  he  was  over-  ^hom  she  re- 

-  -  sides  for  above 


the  pauper  present.     Afterwards,  R.  told  the  pauper,  <<  that  and  resides  with 

*  she  might  so  to  A^.,  and  live  with  him,  if  they  could  agree."  ^*™  for  the  w 
-     --*^  --•'  -  maininr;  eif^ 


wages  ot  1/.  vis.      And  sne  lived  with  tiim,  m  &.  aforesaid,  she  gains 
rrom  the  said  1st  of  June  till  the  15th  day  of  November  1753,  and  bettlement  uo- 
reoeived  wages  for  that  time  ;  and  then  went  back  to  her  inden-  der  the  inden- 
ture-master (R.)  in  F.,  with  whom  she  staid  eight  days ;  and  then  ^cond*m^c^ 
ler  apprenticeship  expired,  by  her  coming  to  21.  —  Lord  Mans- 
ri£LD  said,  that,  as  the  general  principle  was  admitted,  the  cose 
fia  reduced  to  a  very  short  question.     It  was  very  plain,  he  said, 
Juit  the  pauper  was  not  discharged  from  her  apprenticeship  :  her 
Batter  only  gave    her  permission  to   go   elsewhere,   and   serve 
toother  person  for  her  own  benefit.     She  did  so :  and  afterwards, 
ihe  came  back  again  to  her  master,  and  was  received  by  him,  and 
itaid  with  him  eight  days,  which  was  to  the  end  of  her  term  of 
Ipprenticeship.     So  that  it  was  no  more  than  a  generous  intention 
>rher  master,  to  give  her  this  permission  to  serve  the  other  person 
Tor  her  own  benefit :  but  the  apprenticeship  neither  was  nor  wa« 
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intended  to  be,  discharged.    Consequently,  the  service  with  N.  in 

/$•  was  a  continuation  of  the  apprenticeship,  and  performed  under 

it.— -DENNisoNand  Foster  Js.  expressed  thcmselveii  to  the  like 

(a)  Rex  V.         effect :  and  the  latter  mentioned  the  case  of  a  servant  who  was  (a) 

Goodnestone,     permitted  by  his  master  to  go  away  three  weeks  before  the  end  of 

anUt  pi.  431.      {||g  year,  in  order  to  take  the  benefit  of  the  herring-fishing  season ; 

and  was,  notwithstanding  his  having  done  so,  adjudged  to  have 
gained  a  settlement. 
An  infMt-  551.  Jiea:  y.  Au$trey,  H.  T.  31  G.  2.  Burr.  S.  C.  441.  —  OHon 

appreiiti(^can-  was,  at  the  age  of  lo'yeara,  bound  apprentice  by  the  parish  of  G. 
tlenSem  under  ^^  LythaU  of  the  said  parish,  until  he  should  attain  the  age  of  24 
the  indentures  years.  The  indenture  was  approved  of  by  two  justices  of  the  peac«. 
by  a  hiring  and  0.  served  4)is  roaster,  in  G,  under  the  mdenture,  till  Michaelnuu 
sendee  to  a  se-  1754,  when,  in  consideration  of  40f .  then  paid  him  by  O.,  he 
cond  master,  agreed  to  discharge  him  from  his  apprenticeship  :  the  receipt  of 
pos^  dhcbwffe  ^^  moneyy  and  the  disokarge  were  indorsed  and  written  by  the 
oftbeinden-  master  on  the  back  of  the  indenture,  which  he  then  deliveri^  up 
tures,  although  to  O.,  who  was  under  age  at  the  time  he  so  consented  to  his  dii- 
by  the  express     charge.     He  then  left  Z.,  and  hired  himself  for  a  year,  and  served 

oriffT  d  muter  *  7^^^*  ^*  ^^^  parish  of  //. ;  and  afterwards,  at  Michaelmas 

*   1755,  he  hired  himself  for  a  year  to  Lilly ^  in  the  parish  of  A. ; 
served  the  year,  and  received  his  year's  wages.     On  12th  July 
1757)  he  was  upwards  of  23  years  of  age ;  but  had  not  attained  the 
age  of  24  years.  —  Lord  Mansfield:  'jl^here  is  nothing  in  this 
case ;  the  pauper  was  under  age,  and  his  consent  was  exactly  as  if 
he  had  given  no  consent  at  all ;  for  the  consent  of  an  infant-ap- 
prentice can  signify  nothing,  nor  be  of  any  validity.  -   Then,  as  his 
consent  is  of  no  validity,  his  subsequent  services,  under  the  hirings 
stated  in  the  order,  can  never  be  considered  as  performed  by  the 
(6)  VUe  the        master's  (h)  leave  and  consent ;  and  so  as  being  a  service  of  bis 
case  of  Buck-     master  under  the  indenture  ;  because  this  is  no  express  and  ex- 
"**?*"*  P"^»     plicit  leave  and  consent  given  by  the  master  to  the  (c)  particular 
rvlwi*  h  service  ;  but  was  intended  to  be  quite  general,  and  is  even  founded 

£  ouwln  Rex  '^^  ^  mistaken  apprehension,  that  the  apprentice  could  consent  to 
V.  f^mington,  ^i^  being  discharged ;  which  he,  being  an  infant,  was  not  capable 
aalf,  pL  560.       of  doing. 

An  appfeotice  562.  St.  Luke*s  v.  St.  Leonard" s^  T.  T.  5  G.  S.  Burr.  S.  C.  542. 
working  with  —  The  pauper,  at  15  years  of  age  was  bound  apprentice  by  the 
■evcnl  masters  parish  of  St.  P.,  to  one  Frost,  a  shoemaker  in  Southtvarh  tiU  he 
^f^*iMMd^  should  come  to  the  age  of  24  years :  and  he  served  him  there 
first  miuLr  to  ^^ree  years.  The  roaster  then  removed  to  the  parish  of  Si.  Luke, 
serve  where  he  taking  the  pauper  with  him,  where  he  served  four  years.  The 
would,  gains  no  master  then  told  him  to  go  about  his  business,  and  work  for 
•g^«^°*nt  himself:  but  no  one  was  present  at  the  parting,  except  the  master 

^^^^V'  and  himself.   The  indentures  were  not  cancelled  nor  delivered  up. 

Ren '553'**^  The  pauper  hired  himself  to  several  masters  of  the  same  trade  ass 
^^'      '  journeyman-shoemaker  in  different  parishes ;  and  believed  the  said 

F.  did  not  know  what  masters  he  worked  with,  after  he  left 
him ;  nor  was  he  ever  called  upon  by,  nor  did  he  ever  account 
with  said  F.  for  what  he  earned,  but  applied  the  money  to  his  own 
use  ;  nor  did  the  said  F.  ever  make  any  inquiry  after  him  that  be 
knew  of,  or  make  any  provision  for  him,  after  he  lef^  him.  He 
wqrked  and  lodged  the  last  40  days  before  he  attained  the  age  (f 
24  years,  in  the  parish  oTSt.  Leonard.  —  Lord  Mamspibld  t  The 
indenture  of  apprenticeship  remained  in  force;  and  the  relation  (/ 

14 


5-1  SKRVICB   WITH    DIFFERENT    MASTERS.  ^^ 

rand  apprentice  continued,  But  this  senrice  in  St/Leonard 
t  be  considered  either  as  a  service  of  his  master,  eras  an  as- 
m. —  WiLMOT  J.  The  apprentice's  settlement  in  Si,  Luke*s 
lied ;  and  he  was  incapable  of  making  a  contract  by  way  of 

and  service,  or  of  any  act  to  gain  a  settlement.  I^  the 
'  had  assigned  over  this  apprentice  to  a  particular  person,  it 

have  gained  him  a  settlement  as  a  service  to  the  first 
r ;  but  here  the  apprentice  was  sui  ^uris,  as  to  the  purpose  of 
g  a  settlement,  as  serving  his  first  master.  What  had  passed 
total  dissolution  of  the  apprenticeship,  as  to  this  particular 
le  of  gaining  a  settlement  under  the  indenture.  This  working 

Leonard's  was  not  carrying  on  the  business  of  the  first 

*  there,  or  serving  under  the  original  apprenticeship  in  this 
of  St»  Leonard,  —  Yates  J.  was  of  the  same  opinion.  He 
not  gain  a  settlement  there,  by  serving  in  that  parish  under 
ract,  which  he  was  not  sui  juris  to  make.  It  differs  from  an 
nent  of  an  apprentice  to  serve  a  particular  master  in  another 

That  indeed  may  be  deemed  a  service  of  his  first  master 
i  parish.  Here  was  no  privity  between  the  first  master 
e  others  whom  he  served  afler  he  had  quitted  the  first.  It 
liberty  given  by  the  master  to  the  apprentice  to  go  where  he 
,  and  work  for  himself  where  he  would.  Therefore  the  set- 
it  continued  to  be  in  that  parish  where  he  last  served  his 
ASter  as  an  apprentice  for  40  days,  which  was  in  <S/.  Lulte^s, 
HD  Mansfield  :  The  indenture  subsisted  ;  and  this  service 
Leonard's  cannot  be  considered  either  as  a  service  of  the 
laster,  or  as  an  assignment. 

•  Rex  V.  Tavistock f  E,  T,  7  G.3.  Burr.S.  C.  578. — The  An  apprentice 
p»  was  bound  an  apprentice,  by  the  parish  of  Z..,  to  Rundie,  assigned  toe 
irhom  he  lived  several  years  igk  that  parish;  and  then  R,  second meiter, 
»rred  him,  by  assignment,  to  P.,  of  the  parish  of  M.,  with  J^-^J"*^^ 

he  lived  till  he  was  20  years  and  a  half  old ;  at  which  time  second  meto's 
sred  his  service  to  M.  of  the  parish  of  K.   M.,  apprehending  consent,  geins » 
<e  was  an  apprentice  to  P.,  sent  his  two  sons  to  P.,  to  know  settlement  un- 
er  it  was  with  his  consent  that  C,  the  pauper,  should  live  <ler  the  inden* 
im.     To  which  P.  answered,  "  With  all  my  heart ;  he  may  'JJ?^  "^'^^  ^ 
with  M.,  or  anybody  else,  provided  he  performs  his  agree-  *  '     Tva^ 
it  with  me ;  which  was,  to  pay  1/.  1*.  a  year  during  the  ^^'  ^^' 
ainder  of  his  apprenticeship."     Accordingly,  he  lived  with  q^^^  iq^ 
the  parish  of  AT.,  for  a  year  and  upwards.     The  Sessions 
of  opinion  that  he  gained  no  settlement  thereby,  and  they 
ad  the  order  of  two  justices  removing  him  from  T.  to  K,—' 
*<Maksfi£LD.  The  only  question  is,  Whether  P.  consented  ? 
:lear  that  he  did  consent ;  and  his  consent  included  that  of 
rit  roaster.     Aston  J.  concurred,  and  cited  the  case  of  Rex 
M  Bridgeford  (a),  where  a  second  assignment  was  holden  (o)^nte.pl.557. 
—  The  OTHER  Judgf.s  were  of  the  same  opinion. 

u  Notion  V.    Roi/stoney   M.  T.  9  G.  3.    Burr,  S.  C.  629.  —  An  apprentice 
m  was  bound  out  a  parish-apprentice  to  Cuttle  of  Heendleif,  whose  master 
he  had  served  about  six  years,  she  quitted  the  farm  to  her  ^^1*  *>™  ^ 
.  C,  and  left  the  apprentice  there  with  her  son  S.  C. ;  the  l^i^^^^ 
r  lived  with  H.  C.  several  years ;  then  being  desirous  to  leave  notgafn  a  set- 
rvice,  he  applied  to  his  master,  who  told  him,  he  might  go  ticment  under 
he  pleased ;  thereupon  he  left  his  master^  and  went  to  the  the  indenturet 
;  statutes   at    Wakefield,  and  hired   himself  to   Walker  of  ^"""8  ^^' 
sy,  for  a  year ;  afterwards  he  hired  himself  to  several  dif-  **"**'  master. 
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ferent  places ;  but  did  not  continue  in  any  of  ttiem  for  12  months; 
he  received  the  wages  at  every  of  these  places  for  his  own  use, 
and  never  accounted  either  with  S.  C.»  or  H, ;  in  or  about  the 
month  of  May  or  June  1766,  S.  C  gave  up  his  indentures  to  hira  ; 
in  February  1767,  B,  of  M,  wanting  a  servant,  one  D.  of  //.,  in- 
formed him  that  the  pauper  was  iit  their  town,  and  out  of  place ; 
thereupon  the  pauper  hired  himself  to  the  said  B.<,  and  served  B, 
at  N.  until  some  time  in  ^ugust  following,  when  he  left  his  service ; 
he  did  not  act  afterwards  to  gain  a  settlement ;  D.,  soon  after  his 
Conversation  with  i?.,  acquainted  C.  that  he  had  recommended  the 
pauper  to  B.'^  place ;  and  C  thereupon  said,  he  thought  it  a  good 

glace  for  him:  the  pauper,  in  the  month  of  May  1767,  attained 
is  age  of  24-  years.  —  The  Court  were  clearly  of  opinion,  that 
the  service  with  B,  in  N*  was  not  a  service  under  the  indentures 
of  apprenticeship ;  and,  consequently,  that  his  residence  in  that 
parish  upwards  of  40  days  was  not  sufficient  to  gain  the  apprentice 
a  settlement  there. 
Aparish-ap-  565.  Rex  v.  Charles^  T.T,  12G.3.  —  The  pauper  was  bound, 

prentice  resides  by  the  parish  of  iiT.,  to  F.,  for  an  estate  which  he  rented  in  that 
with  hu  master  parish  of  Zr.,  who  covenanted  with  jP.,  that  if  a  second  apprentice 
•^h^^^**![5     ^^^  bound  for  that  estate  (which  second  apprentice  H.  was),  that 

^L-^^I^-^.,  he  and  his  representatives  would  discharge  the  said  F.  from  any 
orer  to  a  person  .        \  .••  !_•  »rt'«  i^»i 

in  another  expence  that  he  might  mcur  thereby.     //.,  being  bound  to  F., 

parish,  where  applied  to  the  widow  and  representative  of  Z..,  who  took  the  pau* 
he  resides  per,  received  the  parish  money  with  him,  and  went  with  the  pauper 

l*^®^.*^**  into  the  parish  of /2.,  where  she  then  lived,  and  where  he  conti- 
com^ff  a\'rip-  "ued  with  her  about  two  or  three  years ;  when  Mrs.  L.  intermar- 
pfeis  wnt  back  ^^^  ^i^h  S,  of  the  parish  of  C,  and  there  the  apprentice  continued 
to  his  original  with  her  for  about  three  days,  when  the  boy  became  a  cripple,  by 
master,  who  losing  of  his  feet :  whereupon  S.  and  his  wife,  about  three  months 
sent  him  to  before  the  apprentice  was  discharged,  sent  the  apprentice  to  J*., 
J^  ^HiSws  *^'*  original  master  (who  knew  of  his  being  a  cripple),  and  inmsted 
moSier,  where  ^^  ^^^  receiving  the  pauper,  when  F.  refused,  until  she  promised 
he  resides  above  to  pay  all  the  expence  he  should  be  at  in  taking  care  of  the  pauper; 
40  dajs  unable  ana  then  F,  put  the  pauper  to  live  with  the  pauper's  grandmother, 
totervehia  \^  xh^  gaid  parish  of  K.y  at  l5.  6rf.  per  week,  where  he  resided 
JJ^J^j^^^^JSj  seven  weeks,  when  he  was  removed,  having  been  first  discharged  by" 
by  the  Sessions :  ^^^  Court  of  Sessions  from  his  apprenticeship,  after  a  residence  of 
he  gains  a  set-  more  than  40  days,  for  which  F.  paid  her  accordingly. — AsTOX  J. 
dement  by  this  This  is  an  apprentice  in  husbandry.  JP.,  having  another  appren- 
last  residence  of  tice,  applied  to  Mrs.  L.  to  take  htm,  agreeable  to  her  covenant; 
40  days.  ^^iq  takes  him  with  his  consent,  and  takes  the  parish  money,  which, 

s!  r  SvT*  ^®  ^^  sure,  looks  like  an  assignment,  but  is  not  one ;  she,  Mrs.  £., 
But  see  Rex  v  returns  him  back  to  the  master,  being  then  a  cripple ;  it  is  not 
Barmby-in-the.  Stated  whether  he  did  any  service  in  either  place ;  his  residence  in 
Harsh,  anitf,  K.  being  with  his  master's  privity  and  consent,  is  sufficient, 
pL  530.  although  he  did  no  service  there.     If  the  residence  was  not  casual, 

which  in  this  case  it  was  not,  it  has  been  often  said,  that  the  labour 
and  service  of  apprentices  is  the  consideration  of  settlement ;  but 
that  is  not  true  in  a  thousand  instances,  it  is  the  residence  without 
any  service  that  does  it,  if  the  master  be  privy  and  consenting  to  it* 
— WiLLEs  and  Ashhurst  Js.  of  the  same  opinion. 

If  amaster  566.  Rex  v.  Offerton  (a),  E.  T.  13  G.  3.  Burr.  S.  C.  802 The 

agree  with  his     pauper  was  origmally  settled  in  the  township  of  H.,  in  the  parbb 

(a)  But  see  Rex  v.  Inman,  4  B.  &     seven  years  to  A.  serred  him  in  }» 
A.  55,  where  an  apprentice  bound  for     liouse  between  five  and  six  years,  M 
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of  ilf.    When  of  the  age  of  12  years,  he  was  bound  an  apprentice,  apprantice  to 
by  the  parish  of  Af.»  and  the  overseers  of  //.>  to  /2.,  a  linen  furnish  him 
weaver  in  //.,  for  the  term  of  seven  years.     The  pauper  was  a  ^^^  *  ^oom, 
party  to  and  executed  the  indenture,  which  was  allowed  by  two  ^  5*"  '®®*'^* 
acting  magistrates  for  the  said  county,  pursuant  to  the  statute.  Jlifmithim  to' 
The  pauper  removed,  with  his  master,  out  of  the  township  of  i/.  work  for  him- 
intoUle  townsliip  of  S.^  a  few  days  aAer  the  date  and  execution  of  self,  a  service 
the  indenture*    He  served  his  said  master  hvc  years  and  seven  under  this  se- 
months  in  5.,  under  the  indenture,  and   lodged  at  his  roaster's  P™**"*  ''*" 
house  in  S.  during  such  time.     He  and  his  master  then  agreed,  h!i* »' diffSeST 
<'  that  he»  upon  paying  I2d.  a  week,  and  providing  for  himself,  parish  is  a  ser- 
«  should  be  at  liberty  to  work  for  his  own  benefit  during  the  vice  under  the 
"  remainder  of  his  apprenticeship  term;  that  the  master  should  indentures. 
'*  find  him  a  loom  for  the  remainder  of  his  apprenticeship,  which 
*'  he  did ;  and  that  the  master  should  receive  the  I2d,  a  week,  as  a 
"  satisfaction  for  his  service  during  the  remainder  of  his  appren- 
"  ticeship.'*     The  pauper,  at  the  time  of  making  such  agreement, 
was  of  the  age  of  18  years;  and  immediately  after  the  same  was 
concluded,  he  married,  and  left  his  master.     Neither  the  church- 
wardens of  M.,  nor  the  overseers  of  i/.,  were  acquainted  or  privy 
to  the  agreement  being  made,  nor  was  the  indenture  cancelled  or 
delivered  up.     The  pauper  afterwards  resided,  as  master  of  a 
family,  about  five  months,  with  his  wife,  in  the  township  of  S, ; 
worked  for  his  own  benefit,  and  was  not  accountable,  to  his  master 
for  what  he  earned ;  nor  did  his  master  provide  him  with  the  goods 
he  worked  up  after  such  agreement  was  made;  but  the  master 
provided  him  with  a  loom  as  aforesaid,  and  received  the  1^.  for 
several  weeks,  under  the  agreement  from  the  pauper,  whilst  he 
resided  at  S.     The  pauper  took  a  house,  and  removed  with  hjs 
family  into  the  township  of  0.,  which  adjoins  to  the  township  of 
S,f  about  12  months  before  the  apprenticeship  would  have  expired, 
and  continued  to  reside  in  0.  from  that  time   till   the  order  of 
removal.     He  worked  for  the  same  tradesman  who  employed  the 
master ;  but  such  tradesman  did  not  settle,  nor  any  ways  account 
with  the  master  for  the  pauper's  work  or  earning;  but  the  master 
provided  him  with  a  loom,  whilst  he  resided  in  0.     During  the 
time  he  resided  in  0.  (w^hich  was  for  the  remainder  of  the  time 
under  the  indenture  of  apprenticeship,  and  near  12  months),  he  did 
not  work  with  any  other  person,  by  the  particular  direction  or  con- 
sent of  his  said  master,  but  received  the  profits  and  emoluments  of 
his  trade  to  his  own  use ;  but  the  master  knew,  during  all  that 
time,  when  and  with  whom  the  pauper  was  working;  and  the 
roaster  applied,  two  different  times,  to  the  pauper,  during  the  time 
that  be  so  resided in  0.  (and  before  the  time  for  which  the  weekly 
payments  were  to  be  m^de  was  expired),  for  money  upon  account 
of  the  further  arrears  of  \2d»  a  week,  due  to  him  m  pursuance  of 
such  agreement,  but  never  received  any  money  from  the  pauper 
after  he  removed  into  0.;   though  he  often  demanded  it,  and 
would  have  received  it,  if  the  pauper  had  been  able  to  pay  him ; 

r* 

-r^iw        11^  I  -    _  -  -  >       I  ■  ■  ■ 

altai^VBrds  fbr  the  remainder  of  the  his  master.  The  master  also,  during  thia 
term  resided  in  his  mother's  house,  hav-  time,  occasionally  gavehiro  work  todofor 
log  Ittrced  with  his  master,  that  he  which  he  was  not  paid  :  Held,  that  this 
shoii^be  at  liberty  to  work  for  whom  was  not  a  continuance  of  the  service  to 
be  pleated,  be  paying  2<.  ;ifr  week  to  A  for  seven  years  under  tlie  indenture. 
VOL.  II.  6  G 
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and  oflen  threatened  him  for  not  paying  it. — The  Court  were  of 
opinion,  that  the  apprenticeship  continued ;  that  there  was  no  dis- 
solution of  it,  nor  any  intention  to  dissolve  it.  As  between  he 
original  master  and  the  apprentice,  tlie  master  knew  that  the  ap- 
prentice worked  in  0.,  and  demanded  the  12(/.  a  week  for  it :  an 
apprentice  may  work  in  any  parish  with  the  consent  of  his  roaster ; 
and  it  is  probable  that  the  tradesman  with  whom  he  worked  knew 
that  he  was  an  apprentice,  for  that  tradesman  employed  the  master. 
They  held,  therefore,  that  the  service  in  0.  was  under  the  inden- 
ture of  apprenticeship. 
The  mere  567.  RexY.  Ideford,  H.T.    16  G.  3.     Burr.  S.  C.  821.  — The 

knowledge  of  pauper,  M.  iS.,  was  legally  bound  an  apprentice,  by  the  oflBccrs  of 
A^t^w^""**^  C,  to  P.  Af.,  of  that  place,  till  21  years  or  day  of  marriage;  and 
tice  is  working'  *^^^^  '^^^  ^'™  there  four  years ;  when  he  assigned  her,  by  parole, 
with  another  to  J.  iS.,  of  /.  aforesaid;  with  whom  she  lived  seven  months, 
master, does  not  when  she  ran  away  from  jS.,  and  returned  to  the  parish  of  C,  and 
imply  his  assent  resided  there  for  nine  months,  as  a  servant  to  J.  //.,  at  a  public 
to  such  service.  jjQuge^  ^i^h  the  knowledge,  but  without  any  express  consent  (a) 
(a)  See  Rex  v.  of  M,  or  iS. :  H,  did  not  know  that  the  pauper  was  an  apprentice. 
^^"r57o  ^'*  ^^^  driginal  master,  resided  in  C.  during  the  time  that  the 
^  '  ** '      *       pauper  lived  with  //.,  and  frequently  saw  her  there ;  but  during 

her  residence  there  applied  to  <S.  to  take  her  back  to  /.,  and 
threatened  to  put  him  to  trouble  if  he  did  not.  The  pauper, 
during  the  time  she  was  at  C  as  aforesaid,  was  taken  ill ;  and  for 
part  of  the  time  was  so  ill  in  the  workhouse  that  she  could  not  be 
removed ;  and  was  then  relieved  by  S,  in  the  workhouse  there. 
She  never  returned  to  /.  /  but  continued,  for  the  last  two  years 
of  her  apprenticeship  in  C,  in  good  health  ;  where  the  apprentice- 
ship expired. — Lord  Mansfield  :  Here  is  no  consent  of  the 
master,  either  express  or  implied;  his  mere  knoxvledge  of  it  does 
not  imply  his  consent  to  it.  —  Aston  J.  There  must  be  the 
consent  of  the  master,  in  order  to  the  apprentice's  gaining  a  set- 
(b)Anteip\.559.  tlement  in  another  parish  ;  and  he  cited  Rex  v.  Clnpham.  (^) 

Hie  assent  of  ^^^'  ^^^  ^'  ^^^^^^^^^*  H.T.    19  G.  3.     Douglas,  70.  — The 

the^ei^utors  of  P^uper  was  bound  an  apprentice  in  husbandry  by  the  parish  of  S^ 
the  first  master,  to  J.  D,  of  that  parish,  till  he  should  be  24  years  of  age.  He 
to  the  service  of  lived  there  four  years,  under  that  indenture,  when  the  master 
the  apprentice  died.  He  continued  with  his  master's  son,  who  was  his  executor, 
^iS^*^^^°"ffi  and  had  proved  his  will,  for  about  seven  years,  in  the  same  parish, 
cicnt.  '  *  '  ^'^^'^>  bemg  desirous  of  living  with  his  uncle,  in  the  parish  of  0., 
a  /^  r*  ij  ^    to  learn  the  trade  of  a  miller,  his  uncle  and  he  applied  to  the 

executor  tor  his  consent,  who  gave  his  consent  accordingly,  saywg 
he  would  do  any  thing  for  the  benefit  of  the  pauper ;  and  then 
the  pauper  made  an  agreement  with  his  uncle  for  U.  6d.  per  wee^^ 
and  continued  with  him,  in  the  whole,  two  years  and  a  half:  at 
the  end  of  the  first  four  months  of  which  time  the  pauper  attaint 
his  age  of  24  years.  —  Lord  Mansfield  :  Though  an  apprentice 
is  not  strictly  assignable  nor  transmissible,  yet  if  he  continue  vith 
the  consent  of  all  parties  and  his  own,  it  is  a  continuation  of  tbf 
(c)Anie,p\.557,  apprenticeship.    The  case  of  Bridgeford  (c)  is  much  stronger  tLai) 

this. 
i:Uegpms  569.  Rex  v.  Langham,    M.  T.    22  G.  3.     Cald.  \26.—  W:l" 

consent  by  was  bound  an  apprentice  to  B.  S.,  of  Z.,  by  the  overseers  of  tb^ 

paroieoTa  first    poor  of  Z).,  to  serve  till  the  age  of  24  years  ;  he  remained  in  sucb 
master,  to  a        service  under  the  indentures  four  years  imd  upwards,  when  ^' 
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fhiled  tn  his  crrctmistances,  and  havrng  no^longer  eiDploymcnt  for  service  vfdi  a 
firm,  toM  liw  apprentice  that  he  iniglu  go  to  hre  lather,  J.  J5.,  at  O.  »««>n3  maiter, 
Upon  his  going  home,  his  fatlier  and  grandfather  applied  to  o»e  **»  '**'  f!15^" 
W.  B.y  of  D.,  to  take  him  for  the  remainder  of  the  term  ;  and  his  ^J^tToiSaM/* 
father* then  went  to  S.,  who  was  at  home  and  under  confinement,  at^nmemdi 
tthd  told  Ills  wife  that  he  had  got  a  new  master  for  -his  son  ;  apon  an  apprentice, 
which  S.'s  wife  went  up  to  her  husband's  chamber,  and  informed 
him  that  the  father  of  the  apprentice  was  come,  and  said  to  her 
that  he  had  got  a  new  master  for  his  son,  and  desh'ed  the  inden- 
ture might  be  given  up :  upon  which  S.  gave  the  indenture  to 
his  wife,  who  delivered  it  up  to  the  apprentice's  father,  S.,  having 
first  made  crosses  op  on  the  indenture,  as  a  token  that  he  had 
resigned  up  the  indenture  and  the  apprentice.  At  this  time  the 
pauper  was  under  qge.  Soon  after,  B.  went  to  H»  to  ask  him, 
whether  lie  was  willing  to  resign  up  his  apprentice,  and  to  turn 
him  over,  as  he  was  going  to  take  him  apprentice,  if  he>  iS.,  was 
willing;  and  B.  told  liim,  S.,  that  the  apprentice  was  bare  of 
clothes,  and  if  the  father  would  clothe  him,  he  would  take  him. 
'B.  further  said  to  $.,  *'  If  things  came  about,  he  hoped  he,  S., 
•'  would  never  fetch  him  again :"  to  which  <S.  replied,  he  never 
would ;  and  B,  then  told  him  there  was  no  occasion  for  a  deal 
of  trouble  in  turning  him  over,  if  he,  S.,  would  be  honest;  and 
upon  this  S.  assured  him  he  never  would  fetch  his  apprentice 
away ;  and  B.  then  declared,  that  ^<  if  we  have  an  agreement 
*^  drawn  to  our  satisfaction,  it  will  be  better  than  having  so 
**  much  trouble  about  ft : "  and  B,  immediately  went  away 
aatfsfied'tfaat  he  might  keep  the  apprentice  as  a  turn-over.  The 
apprentice  "staid  with  B.  three  years  and  a  half  by  virtue  of  the 
abore  transaction,  and  an  agreement  entered  into  for  that  pur- 
pose between  «7.  £.,  the  father  of  the  apprentice,  and  the  new 
master,  B. ;  which  agreement  was  made  in  the  presence  of  the 
apprentice,  but  he  was  no  party  to  it ;  and  the  parish-officers  of 
D.  were  perfect  strangers  to  it.  The  new  master  kept  the  agree- 
ment and  the  original  indenture.  At  the  time  the  indenture  was 
delivered  up  to  the  pauper's  father,  S.  considered  the  pauper 
perfectly  at  liberty ;  and  his  indenture  was  so  given  up,  that  he 
mi^ht  make  any  fresh  agreement,  and  lodked  upon  him  to  be  quite 
tft' large.  —  Lord  Mansfield  :  There  is  no  difficulty  in  thi&case. 
Tlie  indenture  continues  in  force ;  and  the  only  question  is. 
Whether  the  service  of  the  second  was  with  the  consent  of  the 
first  master  ?  for,  if  so,  it  is  a  service  under  the  indenture.  Of 
tliiB' there  can  be  no  doubt,  for  he  consents  expressly  ;  he  cancels 
the  indenture,  and  directs  it  to  be  delivehed  to  the  father  of  the 
mfimt  apprentice,  who  came  to  him  for  the  purpose  of  this  as- 
signment :  and  he  undertakes  to  the  second  master  that  he  would 
not  reclaim  him. —  Ashhurst  J.  This  differs  from  the  case 
cited ;  for  there  the  original  master  knew  nothing  of  his  ap- 
prentice, or  with  whom  he  worked :  here  is  an  express  consent 
to  the  particular  service.  —  BtiLLER  J.  This  distinction,  that 
an  express  and  explicit  leave  and  consent  by  the  master  of  an 
apprentice  to  the  particular  subsequent  service  is  a  requisite  not 
to  be  dispensed  with,  was  takeiv  in  Rex  v.  Austrei/  (a);  and  again  {a)jin^^pL8e%. 
in  a  later  case.  —  Willes,  J.  concurring,  rule  absolute,  and  both 
orders  quashed. 

(i  G  *2 
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Theoontentof       570.  Rex  v.  Bradninch,  T.  T.    21  G.  3.     Editor'*  MSS.— 
the  fint  master    fhe  pauper,  R.  M.,  who  was  born  in  B.,  and  bound  apprentice 

,iJJ^    ™"      He  continued  to  live  with  his  master  until  he  had  attained  the  age 
S.C»Cald.461.    0^22,  when  the  master  agreed  that  if  he  would  give  him  1/.  Is.  in 

hand,  and  91, 2s.  more,  being  ]/.  1^.  a  year,  during  the  continuance  of 

his  apprenticeship,  he  should  go  and  serve  where  he  pleased.     But 

the  master  said  he  should  not  deliver  the  indenture,  nor  discharge 

him  from  his  apprenticeship,  for  he  considered  him  as  his  appren* 

tice  still.     The  pauper  agreed  to  this,  and  paid  his  master  \L  !$• 

in  hand,  and  went  into  the  parish  of  G.,  and  lived, with  his  father, 

and  paid  him  6d.  a  week  for  his  lodging.     He  hired  himself  as  a 

labourer  to  Miss  S.  by  the  day,  and  continued  to  lodge  with  his 

father  and  serve  Miss  S.  till  the  expiration  of  his  apprenticeship. 

At  the  end  of  the  first  year  of  his  serving  Miss  S.,  he  went  to 

his  master,  //.,  and  paid  him  1/.  Is,  for  that  year,  according  to 

the  agreement.     His   master  said,  *'  You  continue  to  work  for 

**  Miss  S.f    I  think  it  is  a  very  good  place,  and  hope  you  will 

«*  continue  in  it."     At  the  end  of  the  second  year,  he  went  and 

paid  his  master  the  other  1/.  1*.,  when  he  said,  *'  You  still  con* 

"  tinue  to  work  with  Miss  S.f*     He  replied,  **  he  did;"  when  his 

master  said  he  would  look  out  for  the  indenture  and  give  it  him. 

The  pauper  did  not  know  that  there  was  any  conversation  between 

the  master  and  Miss  <S.  respecting  the  apprenticeship ;  but  Miss  iS. 

knew  he  was  an  apprentice,  and  had  mquired  his  character.  — 

The  Sessions  held,  that  the  pauper  gained  no  settlement  in  G., 

and  confirmed  the  order  removing  him  to  B.  —  Mr.  Clapp  showed 

cause.     All  the  cases  in  which  an  apprentice  has  been  held  to 

gain  a  settlement  by  serving  under  the  indenture  with  another 

person,  require  an  express  consent  by  the  first  master.     A  general 

leave  is  not  sufficient.    Jf  the  leave  in  this  case  has  any  effect, 

r  '\Jnieiii  540.  *^  ™ust  be  to  dissolve  the  apprenticeship ;  for  the  master  could  not 

yj  *      '   recall  it:  he  cited  Bex  v.  St.  Mary  Kallendar  {a).  Rex  v.  Aus- 

(*)^n<^,pi.66i.  ^^^^(^)^   ji^j^  y^    St.  Luke's  (c),  and    Rex  v.  Ideford,   (</)  — Mr. 

(c)^nte»p1.562.   MoRRis,  co7itril,  said,  it  was  certainly  true  that  the  master  must 

(d)JfUeff\^67.  have  notice  of  the  service  with  another,  and  must  consent  to  it; 

but  that  both  circumstances  appeared  here,  and  he  relied  on  Res 
(€)AnU^l.se6.  V.   Offerton  (e),   as   very  much  in  point.  —  Lord  Mansfield. 

There  can  be  no  doubt  in  this  case.     The  pauper  was  certainly 

not  suijurisj  for  if  he  had  been  so  he  would  not  have  paid  1/.  li> 

•  a  year.  —  Buller  J.     The  distinction  was  taken  in  Rex  v.  Qfief* 

touy  in  which  I  was  counsel ;  and  I  remember  a  case  of  Rex  v* 

(g)^n/^pl.53d.  Buckington  (g),  which  was  very  applicable.      In  Rex  v.  Idefori 

it  was  stated,  that  the  master  did  not  consent.  —  Order  quashed. 
The  consent  of  571.  Rex  v.  St.  Mary^  Lambeth^  T.  T.  25  G.  3.  Editor'^  MSS. 
the  first  master  —  G.,  Otherwise  M.,  was  removed  from  St.  M.  L.  to  St.  S.  The 
^asubeequent  SESSIONS  quashed  the  order,  and  stated,  that  on  the  16th  of 
dently  express-  ^^^^^  ^781  the  pauper  was  bound  apprentice  by  indentures  for 
edby  his  giving  J^ve  years  to  C,  of  *S/.  J?.,  with  whom  she  continued  a  year  and* 
the  pauper  a  half^  when,  having  staid  out  all  night,  on  her  return  C  and  bis 
cbmcter,with  wife  told  her  she  was  no  longer  their  apprentice,  and  might  go 
iJi^^  A  ^"^  '^"^  ^^^  another  place,  and  gave  her  money  to  go  to  a  r^is- 

second  muster     tej-office  to  look  for  a  place.     After  this  she  continued  a  week 
to  take  him.         ^^^^  ^^i*  s^ci  master,  when,  hearing  of  a  place,  she  agreed  to  hire 

herself  as  a  servant  to  //.,  of  the  parish  of  St.  5.,  at  2/.  a  year. 
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H.  came  to  C.  and  inquired  her  character;  which  turning  out  S.C.Ca]d.53S. 
satisfactory,  he  hired  her  on  the  above  terms :  in  this  service  she 
continued  to  live  nine  months  in  the  parish  of  St,  5.     The  pauper 
at  this  time  was  under  21  years  of  age ;  but  when  she  left  C  the 
indentures  were  not  delivered  up  nor  cancelled ;  but  Mrs.  C.  told 
her  the  indentures  were  destroyed.     This  was  not  true  as  to  both 
parts,  one  of  them  having  been  read  in  evidence.     The  pauper 
afterwards  went  to  a  friend's  house  at  L.,  where  she  lived  on 
charity,  but  not  as  a  servant ;  from  thence  she  hired  herself  as  a 
servant  to  L.  of  <S/.  S.  W.^  at  51.  per  annunty  without  the  know- 
ledge of  C,  where  she  lived  three  months.     During  this  service, 
she  visited  Mrs.  C,  her  first  mistress,  and  acquainted  her  where 
she  was ;  who  said  she  was  glad  of  it.  —  Bearcroft  showed  cause, 
and  contended,  1st,  That  no  settlement  was  gained  by  the  service 
in  St,  S.*s.     2dly,  Admitting  there  was  a  service  gained  in  St.  ^S.'s, 
that  a  subsequent  settlement  was  gained  in  St.  S.  W.     It  is  true 
that  the  indentures  continued  to  subsist ;  but  it  must  be  shown 
that  the  service  was  performed  under  tUeva  tanquam  apprentice; 
in  order  to  which  it  is  necessary  to  show  an  assignment  from  the 
first  master,  or  some  act  amountmg  to  an  assignment :  mere  know- 
ledge of  the  master  is  not  sufficient ;  but  there  must  be  a  consent 
on  his  part  which  implies  that  he  still  considers  himself  as  master; 
but  in  the  opinion  of  this  man  the  apprenticeship  was  at  an  end» 
so  that  he  could  not  consent  to  the  continuance  of  service  und^r 
it.     It  is  not  found  that  the  master,  when  he  gave  the  character, 
knew  the  purpose  of  the  inquiry,  or  that  the  pauper  was  hired. 
There  must  be  a  consent  to  the  particular  service ;  a  general  con* 
sent  to  go  into  the  world,  and  get  a  service  any  where,  will  not 
do ;  \£  it  would,  the  general  consent  would  go  also  to  the  subse- 
quent service  in  St.  S.  W.     The  hiring,  indeed,  was  without  th'e 
knowledge  of  C,  but  so  was  the  hiring  in  St.  S.'s,  and  there  is 
the  knowledge  of  Mrs.  C.  afterwards  and  her  approbation.     They 
cited  and  observed  upon  Rex  v.  Allhalloxvs  (a).  Rex  v.  St.  George\  {a)Anie^i^.SB6. 
Hanover ' Square  {b)y    Rex  v.  Fremin^on  {a).    Rex  \.  Tavistock  (d),  (6)^nte,pl.556. 
Rex  v.  Offerton(e)f  Rex  v.  Austre^[g)t  Rex  v.  St.  Luke's  (h),  and  (c)jinietp\,5ef>. 
Rexy.  hotton  {i).  —  Lord  Mansfield:  The  indentures  are  not  fd\Anux>\.56S. 
cancelled;  they  subsist ;  and  the  power  over  the  servant  continues :   .  \ji^  i^se" 
then  the  question  is,  Whether  the  master  consented  ?  The  cha-  ^^       *^ 
racter  was  as  servant.  —  Buller  J.  mentioned  the  case  o^  Rex  v.   ^6)^J^v^'^^  • 
Ide/brd(k)  as  directly  in  point.     It  is  absurd  to  say  that  the  in-  (*)^«^»P»-562- 
quriry  about  the  pauper's  character  was  merely  from  general  curi-  WAnte,pi.564. 
osity.     It  was  evident  with  a  view  to  service  ;  and  the  giving  the  {k)Ante,p\.567 . 
character  with  that  view   was  a   consent.  —  Order  of  Sessions 
quashed. 

572.    Rex  v.  Sandford,    T.  T.  26  G.  3.   1   T.  R.  281.  — The  Butifthefiwt 
pauper  was  legally  settled  in  B.  by  birth,  and  was  bound  an  ap-  tMatergheup 
prentice  by  the  officers  of  that  parish,  at  the  age  of  11  years,  to  2t*,J^nti^***^ 
serve  S.  of  that  place  till  24- :  he  lived  with  S.  for  five  years,  when  j,is  cogent  that 
his  master  gave  him  up  his  indenture,  and  recommended  him  to  he  shall  serve  a 
live  with  V.,  of  the  parish  of  C,  thatcher,  with  whom  the  appren-  second  master 
tice  made  an  agreement  as  a  servant  for  three  years.     While  he  '^^^^  "°*  'f'k® 
was  with  F.,   S.  had  a  conversation  with  F.,  and  desired  him  to  '"*^^- **^J^y* 
keep  back  some  of  the  pauper's  wages  to  provide  him  with  clothes,  the  indentures.' 
apprehending  that  otherwise  he  would  come  upon  him :  about  the 
expiration  of  that  time  he  returned  to  B.^  (where  his  master  S. 

G  G  3 


i^54  8BXTLBMEHX    BY   APFRBNTlCBSJIiP.  [Ch.  VIL 

then  retiiled,)  and  lived  Ui^re  wilfti  one  T.,  a  bul«h«r,  with  his 
mtster's  koawl«dge».  wlia  frequemly  coav^irsed  with  T.  while  tlie 
pauper  lived  wiih  bim«  but  not  on  the  subject  of  \m  apprentice- 
ship :  after  the  pauper  had  lived  with  T.  three  months,  be  came 
back  to  S*%  house,  and  lived  with  him  tor  a  month,  paying  his 
master  ^.  a  week  for  his  lodgings.  —  Lorix  Maksitibld  C.  J.  It 
seems  to  me  clear  that  the  pauper  could  not  gain  a  settlement 
after  the  first  five  years,  under  the  indentures  as  an  apprentice« 
because  neither  party>  in  fact,  considered  tlie  service  as.  such ;  they 
considered  the  indentures  as  given  up,  and  put  an  end  to  for  ever ; 
so  that  the  service  was  not,  nor  was  intended  to  be,  in  the  c»> 
pacity  of  an  apprentice  :  neitlier  did  the  pauper  gain  a  settlemeat 
as  a  servant,  because  there  could  not  be  such  a  service^  in  point  of 
lawy.  during  the  existence  of  the  indentures :  so  that  though  in 
reality  there  was  a  service  in  point  of  fact,  yet  it  cannot  he  ap^ied 
to  the  purpose  of  gaining  a  settlement,  because^  in  point  oi  law, 
the  indentures  still  subsisted.  —  Willes  J.  The  pauper  could  not 
^     gain  a  settlement  in  C.,  because  the  apprenticeship  was  not  dis- 
solved ;  for,  bein^  a  minor,  he  could  not  agree  to  the  discharge  of 
the  indentures  without  the  consent  of  the  parish  officers.     And  as 
Ca)i#iiie,pl.220.  to  the  Other  point,  it  has  been  determined  in  Rex  v.  Lo'mess(a), 
(6)^n/e,pl.407.  and  in  Rex  v.  H-uliandifi),  that  the  latter  part  of  the  service  may 

be  joined  to  the  former.  —  Ashhurst  J.    In  tlie  case  of  Rex  v. 
(c)^ni^pl.5eo.  Fremington  (c),  the  question  of  alternate  residence  was  not  entered 

into,  betting  that  point,  therefore,  out  of  the  question,  the  ser- 
vice in  this  case  with  the  second  master  in  C.  cannot  give  the 
pauper  a  settlement,  because  the  indentures  of  apprenticeship 
were  not  dissolved  in  point  of  law ;  and,  therefore,  though  the 
parties  acted  under  a  mistake  of  the  law,  yet,  as  it  was  not  in  fact 
intended  between  them  that  the  ])auper  should  serve  under  the 
indentures,  we  cannot  so  consider  it.  And,  on  the  other  hand, 
he  cannot  be  considered  as  serving  under  a  hiring,  because  the 
indentures  still  subsisted  in  point  of  law.  —  Buller  J.  The  case 
does  not  come  up  to  the  fact  which  the  counsel  supposed  ;  for  it  is 
manifest,  that  when  the  indentures  were  given  up  by  the  master 
to  the  apprentice,  he  was  lefl  at  liberty  to  do  whatever  he  pleased 
It  is  true  that  the  master  recommended  him  to  another  person, 
but  it  was  a  mere  recommendation,  which  the  pauper  might  have 
rejected  or  not,  as  he  pleased.  He  might  have  gone  into  the  ser- 
vice of  any  other  master.  His  first  master  made  no  particular 
agreement  with  V,  In  the  same  manger,  the  other  hiring  and 
service  was  without  the  consent  and  concurrence  of  the  originsl 
master :  during  the  whole  period  the  apprentice  was  at  liberty  to 
have  hired  himself  to  whom  he  pleased.  The  fact,  therefore,  rf 
consent  to  any  particular  service  by  no  means  appears.  On  the 
other  hand,  the  pauper,  being  under  age,  could  not  consent  to 
cancel  the  indentures  ;  so  that  though  there  was  a  service  in  fact» 
yet,  in  point  of  law,  no  settlement  could  be  gained  under  it.  1 
also  agree  with  my  brother  Willes  that  the  settlement  was  in  -fi., 
upon  the  second  ground,  that  the  latter  part  of  the  service  is  to 
be  connected  with  the  former. 

Hie  conamt  of       573-  Rex  v.  Bradstone,  H.  T.  27  G.3.  Editor'*  MSS T«ru 

the  lifsi  roaster    justices  removed  D.  and  his  wife  from  L.  to  B.     The  SessiohS) 

•A ^^ *****••.  ^"  *PP^^^>  confirmed  the  order,  and  stated  the  following  case:  — 

cr  he  ijcrvice  jjp^j^  ^^^  examination  of  the  pauper,  /)..  it  appeared  that  he  \ia> 


bfCT.5.]  SE&VIGIl  WITH   DIFFJ^RBMT    MASTS&#.  ^^ 

boimd  apprentice  bv  the  churchwardens  a^d  oveneera  of  the  with  the  second 
parish  of  P.  to  Z..,  of  X.. ;  that  L,  duly  assigned  him  by  indenture  master  has  com- 
to  W»t  c£  &,  with  whom  he  continued  till  he  was  20  years  of  ^e :  ™^°c*^ 
at  this  period,  fV.  and  the  pauper  having  some  dispute,  agreed  to 
part,  and  W.  gave  the  pauper  a  permission  in  writing,  signifying 
that  he  was  at  liberty,  aad  had  his  consent  to  serve  any  other 
master*  The  pauper  then  lefl  fF.,  and  hired  himself  to  T.,  of  B», 
for  one  year.  Ue  served  the  year,  and  received  his  wages,  and  then 
married,  and  went  to  live  in  Llandulph^  where  he  has  since  resided. 
During,  the  time  that  he  lived  in  B.  with  T.,  he  frequently  saw 
W.f  who  knew  that  he  was  in  the  service  of  T. ;  but  IV,  had  never 
given  any  particular  consent  to  this  service  with  T.,  or  to  his  serv- 
ing any  particular  person ;  but  he  told  him  at  parting,  tlrnt  he 
would  think  no  more  of  him.  It  also  appeared,  on  the  examination 
of  if.,  that  the  pauper  had  hired  himself  to  him  for  one  year,  for 
6/»  lOf.  a  year,  and  served  out  his  year ;  tht^t  he  was  then  2X  years 
of  age,  and  the  time  of  his  apprenticeship  not  expired ;  tliat  when 
the  pauper  had  been  in  his  service  eight  months,  he,  2\,  met  W. 
by  accident,  who  said,  ^'  I  find  you  have  an  apprentice  of  mine." 
To  which  T.  answered,  '^  I  do  not  know  I  have."  And  that  IV. 
then  said,  "  D.  is  my  apprentice,  but  you  are  welcome  to  keep 
*'  him  as  long  as  you  please,  and  may  have  his  indentures  when 
*'  you  please ;  for  I  shall  think  no  more  of  him."  The  pauper 
continued  in  his  service  with  T.  four  months  after  this  conversation 
passed ;  and  at  the  expiration  of  his  year  he  received  the  fuH  year's 
wages.  —  Thx  Couat  being  of  opinion  that  this  conversation  was 
a  sufficient  consent  on  the  part  of  IV,  to  the  service  of  his  appren- 
tice with  T.  under  the  indentures,  both  the  orders  were  quashed 
without  argument. 

574.  Rex  v.  The  Holy  Trinity  in  the  Minories,  E,T.  30  G.  3.  Ifanappreu- 
%  Tn  R.  605.  —  The  pauper  was  bound  apprentice  by  indenture  to  tlce's  first  ma*. 
Gm  of  7*.,  (being  a  place  neither  within  the  parish  of  the  appellants  ^^  eV'^  him 
DC  respondents, )  to  serve  for  seven  years.     He  served  his  master  '«*vetoget 
dbout  six  years  of  the  terra ;  when  his  roaster  declined  business^  ^^  twxmM^ 
Eud  informed  tlic  pauper  that  he  wished  him  to  get  another  master  him  toa  oartt- 
for  his  good.     The  pauper  then  went  home  to  his  father,  who  cularpenon  in 
lived  in  St.  0.,  with  whom  he  staid  tliree  or  four  weeks ;  and  if  ^«  M>ne  tnuie, 
!ie  could  have  got  a  service  in  that  time  he  would  have  taken  it ;  *™*  ""'^  ^, 
but  not  meeting  with  any  he  returned  to  G.,  who  thereupon  told  hSf^^tUn - 
biiB,  that  he  heard  E,y  a  tailor,  in  U.  7*.,  wanted  a  man ;  and  told  ly .  aserrice 
\iiak  to  go  to  E.,  and  make  an  agreement  with  him  for  his  (the  with  such 
pauper's)  good ;  and  that  he  understood  E.  would  take  him  for  second  niaster 
12  months.     The  pauper  accordingly  went  to  JB.,  and  entered  into  ^^'^  *Y^  months 
au  agreement  in  writing,  under  seal,  with  him,  covenanting  to  fi^tmastCT's 
serve  him  for  12  calendar  months  from  the  11th  of  July  1768,  in  delivering  up 
bis  business  of  a  tailor  ;  and  E.  thereby  agreed  to  instruct  him  in  the  indentures, 
that  business,  and  find  him  in  victuals,  drink,  and  lodging,  and  at  gains  a  settle. 
the  end  of  the  term  to  pay  him  12/.  in  consideration  oi  his  service.  "^^"^ 
rhe  agreement  was  not  stamped.    The  pauper  was  1.9  years  of 
i^  when  he  left  G. ;  and  the  indentures  were  not  assigned,  or 
cancelled ;  but  after  he  had  served  E.  two  months,  G.  gave  him 
up  his  indentures;  and  he  continued  to  serve  and  board  with  E. 
to  the  end  of  the  term  agreed,  and  then  received  his  wages,  and 
applied  them  to  his  own  use.     The  question  was.  Whether  he 
^ined  a  j>cttlcment  by  his  service  with  E,  in  the  //.  T.?  — Loud 
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KxsYOV  C.  J.  It  is  extremely  clea^,  that  while  the  indentures  of 
apprenticeship  continued  in  force,  the  apprentice  was  not  suijurts^ 
and  could  not  gain  a  settlement  as  a  service.  But  it  has  been 
siettled  as  long  ago  as  the  beginning  of  the  late  reign,  in  Rex  t. 

(a)Antet^\.566.    g^^  George^  Hanover  Square  (a),    that  the  apprentice  need  not 

continue  in  the  actual  service  of  the  first  master  during  the  whde 
term,  but  that  if  he  be  assigned  over  by  the  first  master,  or  con- 
tinue with  his  privity  and  consent  in  the  service  of  another  person, 
he  may  gain  a  settlement  by  serving  the  second  master  40  days. 
The  cases  which  have  been  decided  upon  this  subject  have  been 
determined  on  nice  distinctions ;  but  still  those  distinctions  ought 
to  be  adhered  to,  as  they  have  settled  the  boundaries  on  this  point. 

(6)^nte,pl.560.   The  one  is  the  case  of  Hex  v.  Fremington  (A),  where  it  was  held, 

that  the  apprentice  gained  a  settlement  by  serving  the  second 
master  with  the  consent  of  the  first.     The  case  on  the  other  side 

(c)i#nfe,pl.562.   is  that  of  Rex  v.  St,  LukeSj  Middlesex  (c),  where  a  general  licence 

given  by  the  master  to  the  apprentice  to  serve  whom  he  would, 
without  any  consent  to  serve  any  person  in  particular,  was  held 
insufficient  to  enable  the  apprentice  to  gain  a  settlement  by  serving 
such  second  master.  Now  this  case  falls  within  the  principle  of 
the  former  of  those ;  for  the  apprentice  went  not  only  with  the 
consent,  but  with  the  express  recommendation  of  the  first  master 
to  serve  the  second,  and  he  went  there  to  follow  the  same  trade 
which  his  first  master  had  exercised.     It  has  been  said,  that  this 

(d)-4n/e,pl.528,  case  must  be  governed  by  that  of  Rex  v.  Sandford  {d) ;  but  there 

is  a  solid  distinction  between  that  case  and  the  present ;  for  there 
the  master  gave  up  the  indentures  previous  to  the  pauper's  entering 
into  the  second  service,  but  here  the  indentures  were  not  given 
up  till  more  than  40  days  had  elapsed  afler  the  apprentice  had 
served  the  second  master;  and  that  is  sufficient  to  give  him  a 
'  settlement  in  that  parish.  Supposing  this  question  were  to  arise 
in  another  shape,  and  that  the  pauper  were  prosecuted  for  exe^ 
cising  his  trade  without  having  served  an  apprenticeship  according 
to  the  statute,  there  is  no  doubt  but  that  the  service  with  the  second 
master  would  be  deemed  a  service  under  the  indentures  previoas 
to  the  time  of  their  being  delivered  up.  —  Ashhurst  J.  declared 
himself  of  the  same  opinion.  —  Buller  J.  The  pauper  could 
gain  no  settlement  by  living  as  a  hired  servant  with  E,y  becail^ 

^  the   indentures   of   apprenticeship   still   existed;    and   the  only 

question  is,  Whether  the  master  did  expressly  consent  to  that 
service  or  not  ?  for  all  the  cases  show  that  mere  knowledge  is  not 
sufficient ;  knowledge  does  not  imply  consent.  Now  here  was  an 
express  consent  and  recommendation  of  the  first  master  to  serve 
the  second,  and  then  the  case  comes  precisely  within  that  of  Rex 
V.  Fremington,  If,  indeed,  the  apprentice  had  not  gone  into 
£.*s  service,  he  would  not  have  gained  a  settlement  by  serviag 
any  other  person,  because  a  general  licence  to  serve  whom  the 
apprentice  chooses  is  not  sufficient.  By  going  into  the  service  of 
any  other  person,  the  apprentice  would  have  gone  without  i^ 
express  consent  of  the  first  master,  and,  therefore,  might  have  been 
recalled  by  such  master ;  but  he  could  not  have  been  recalled 
by  the  first  master  from  the  service  of  £.,  because  of  the 
express  consent  to  serve  E,  This  is  distinguishable  from  Rexi* 
Sand/brd;  for  there  the  master  had  given  up  the  indentures,  and 
he  had  no  longer  any  power  over  the  servant;  but  here  the  in- 
dentures were  in  force  during  the  first  two  months  of  the  paupers 
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rice  with  E,  —  Grose  J.     It  is  necessary  to  adhere  to  the 

adged  cases ;  and  I  think  that  this  case  raust  be  governed  by 

t  of  Rex  V.  Fremington ;  and  that  case  also  shows,  that  the 

nee  with  the  second  roaster  need  not  be  for  the  benefit  of  the 

t.     With  respect  to  the  case  of  Rex  v.  Sandford,  the  proper 

wer  has  been  already  given,  and  the  distinction  between  that 

B  and  the  present  is  sufficiently  clear.     In  this  case  the  inden* 

es  were  not  given  up  till  after  the  40  days*  service  with  the 

ond  master,  which  was  sufficient  to  give  the  apprentice  a  settle- 

bt  by  serving  E.  with  the  consent  of  the  first  master :  and  the 

nimstance  of  the  indentures  not  being  given  up  till  that  time, 

ler  shows  that  the  first  master  intended  that  the  service  should 

itanue  during  that  time  under  the  indentures. 

ns.  Rex  V.St.  Paul's,  Bedford,  M.T.  36  G.  3.  eT.R.\52.—  ifthe  consent  of 

the  29ih  December  1777,  the  pauper  was  bound  apprentice  the  eiecutriz 
teren  years  to  R.  of  K.,  cordwainer,  and  a  fee  of  15/.  was  paid  of  the  first  miw- 
tbe  master  by  the  trustees  of  the  Bedford  charity.     The  pauper  ^^  ^  ***  '*^' 
red  R.  in  K.  till  October  1782,  when  they  removed  together  to  l^;,!? m*i^ 

parish  of  B.,  where  the  apprentice  continued  till  the  death  of  agreemnu  to 
master,  on  the  10th  o^  October  1783.     On  the  24*th  of  November  render  the  ser- 
owing  an  agreement  was  entered  into  between  N.,  the  executrix  vice  with  the 
ft.,  and  J.  R.y  and  endorsed  on  the  indenture,  by  which  N.  swond  master 
igned  over  the  apprentice  to  J.  R.  for  the  remainder  of  the  ®"®*^*"*'* 
D,  and  R.  agreed  to  teach  the  apprentice  the  same  trade,  and 
provide  him  with  board  and  lodging  till  the  end  of  the  term, 
it  agreement  was  signed  by  N.  and  J.  R.,  but  not  stamped, 
mediately  after  the  assignment  the  pauper  went  into  the  service  of 
R,  in  K.y  and  continued  to  reside  there  without  interruption  till 
liember  1784. — Lord  Kenyon  C.J.    The  question  here  is  a  ques- 
1  on  evidence,  whether  the  executrix  of  the  master  did  or  did 

jconsent  to  the  service  with  the  second  master :  the  Court  of 
Mons  were  of  opinion  that  the  instrument  which  was  produced  / 

prove  that  consent  could  not  be  received  in  evidence,  because 
ras  not  stamped ;  and,  therefore,  it  becomes  necessary  to  con- 
er  how  far  the  statute  23  G.3.  c.58.  affects  this  case.     By  that 

■D  agreements  are  to  be  stamped,  except  such  as  fall  within 
f  of  the  exceptions  mentioned  in  the  fourth  clause.  It  is  said 
t  this  person  comes  within  some  one  of  the  descriptions  there 
Btioned ;  but  he  was  not  a  servant ;  he  had  acquired  another 
icific  denomination,  well  known  in  the  law,  an  apprentice.  The 
oeption  clearly  refers  to  cases  where  there  is  a  hiring ;  but 
It  was  not  the  present  case;  *' hiring''  is  not  applicable  with 
f  propriety  to  the  case  of  an  apprentice.  Apprentices  and 
taots  are  characters  perfectly  distinct ;  the  one  receives  in- 
action, the  other  a  stipulated  price  for  his  labour.  I  think, 
irefore,  that  we  should  be  doing  violence  to  this  act  to  deter- 
le  ^at  an  apprentice  comes  within  the  terms  in  this  clause  of 
seption ;  and,  consequently,  the  Sessions  did  right  to  reject  this 
trument.  —  And  the  rest  of  the  Court  were  of  the  same 
mion. 

$76.  Rex  V.  Crediton,  M.T.  41<?.3.  I  East,  59* — The  pauper  where  the 
s  bound  apprentice  to  M.,  whom  he  served  above  40  days  in   master  of  an 
i  parish  of  C.     M.  failing  in  business,  told  the  pauper  he  had   apprentice  told 

employment  for  him,   and  he  might   go  where  he  pleased.   ^^ "  ^*  ^ 
Iterwards,  and  before  leaving  his  master,  one  H,  came  to  inform   croployraentfor 
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him  and  he  the  pauper  tbat  one  (7.,  who  wanted  a  boy,  was  at  an  inn  in  th« 
might  go  where  neighbourhood  of  hi«  master's  house,  and  that  he  should  go  to 
*'*<? ^h***^*"  the  inn.  As  the  pauper  was  going  out  of  the  house,  his  master 
Uce  h^rinff'of "  ™^'  ^'™  ^^^  asked  him,  where  he  was  going  ?  The  pauper  told 
another  roaster  him  hc  was  going  down  to  (7.  M-  said,  '*  he  might  go  there  or 
was  going  to  ''where  he  pleased."  Thereupon  the  |>auper  \ei\  A//s  house, 
hitn,  and  being  and  went  and  hired  himself,  and  lived  with  U.  above  40  days  in 
met  by  his  on.  jj^^  parish  of  5.,  but  no  communication  appeared  to  have  taken 
and*a^ed  '  place  between  the  original  master  and  U>  —  Lord  Kenyon  C.  J. 
where  he  was  '^he  service  with  U.  was  not  a  prosecution  of  the  service  of  the 
going,  an.  original  master.     Some  of  the  cases  upon  this  subject  have  been 

swered  that  he  parried  to  a  greater  degree  of  refinement  than  might  be  det$irable 
nr* fj'h^ttr  ^**  *^  ^^^y  were  to  be  decided  again  de  novo ;  but  we  are  to  be 
marter^replLdv  governed  by  the  general  principle  resulting  from  them,  and  not 
■'  he  might  go  hy  particular  expressions  which  vary  in  every  case.  It  would, 
thereorvfherehe  perhaps,  have  been  better  to  have  confined  the  power  of  gaining 
jfleaatd:"  Held,  a  settlement  to  a  service  with  the  original  master.  The  case  of 
****  ^^^  °°?  ^  Rex  V.  Si.  George's,  Hanover  Square  (a),  first  broke  in  upon  tlmt 
lar  anent  of""  ^*'*®>  *"^  determined  that  an  apprentice  serving  another  by  the 
the  original  consent  of  the  original  master  might  thereby  gain  a  settlement: 
master  to  the  from  thence  has  ensued  such  a  train  of  decisions  as  it  is  difficult 
service  with  U.  to  follow  ;  however  the  general  principle  of  them  all  is  to  be  found 
2r*^^^r^e^  in  Rex  v.  Austrey(b),  where  Lord  Mansfield  said,  that,  in  order 
thereby'to^ff^  ^^  S*^"  ^  settlement  by  the  apprentice  serving  another  master, 
a  settlement,  there  must  be  *'  an  express  and  explicit  leave  and  consent  given 
though  the  in-  **•  by  the  master  to  the  particular  service,"  so  as  to  be  considered 
dentures  were  as  "  a  service  of  his  master  under  the  ifidenture  ;"  and  not,  as 
not  delivered  j^g  observed  in  that  case,  "  a  leave  intended  to  be  quite  general  ;*' 
uporcance  .  ^^  ^  here,  a  general  quitting  of  the  service  and  leave  to  go  where 
[a)  nUy^ .  .  ^^^  pauper  pleased.  Here  the  master  first  tells  the  pauper  be 
(b)Anie,pL56l.   jj^j  ^^  longer  any  employment  for  him,  and  he  might  go  where 

he  pleased,  and  then  somebody  having  sect  for  the  pauper,  be 
tells  his  master,  on  being  asked  where  he  is  going,  that  he  is  going 
to  (/.,  on  which  the  master  repeats  in  effect  what  he  had  before 
said,  that  he  might  go  there  or  where  he  pleased  ;  meaning  that 
he  no  longer  looked  for  his  service,  or  took  any  concern  how  he 
disposed  of  himself  —  Grose  J.  There  must  be  a  particular 
consent  of  the  original  master  to  the  service  with  another  in  order 
to  give  a  settlement.  In  the  case  of  Rex  v.  The  Holy  Trinity  in 
the  Minories  there  was  a  particular  recommendation  to  a  particular 
service,  which  the  Court  held  sufficient  for  that  purpose.  Whether 
there  be  such  a  particular  assent  of  the  original  master  to  the 
(c)  Vide  Rex  v,  subsequent  service  is  more  a  question  of  fact  than  of  law  (c),  and 
Shehbcar,  infra,  here  the  Sessions  have  in  effect  negatived  that  fact  by  fiddiDg 

that  the  pauper  gained  no  settlement  by  the  service  with  tiie 

second  master.  —  The  other  judges  agreed  that  the  convcrsatioa 

stated  did  not  import  an  assent  by  the  master  to  the  particular 

service  ;  but  was,  in  effect,  no  more  than  repeating  what  he  had  at 

first  said,  that  he  had  no  furtlier  occasion  for  the  pauper,  and  he 

might  go  where  he  pleased.  —  Order  of  Sessions  confirmed. 

An  apprentice         577.  Rex  V,  Shebbear,  M,  T.  4-1  G.  3.  1  East,  73.  —  The  paaper 

offered  bis  was  bound  at  seven  years  of  age  by  a  parish  indenture  to  T.  o(B» 

master  a  guinea  till  the  age  of  24*.     T,  assigned  the  apprentice  seven  years  af^ef- 

*•  lo  let  liim         wards  to  .S.  of  the  same  parish,  with  whom  he  lived  there  till  Lflrfy- 

'    to  winch      ^^^  1Y80,  when  two  months  were  wanting  of  the  expiration  of  the 


N 


SrClPT.  5*1  S£a,VI€E   Wi.TU   DIFF&RKNT    MASTERS.  ^Q. 

appcenticeship.     Uq  then  proposed  to  S,  to  let  him  off  the  ve^  the  nuuiter 
En;^Ui4ec  pf  bik  tiine»  which  he  at  fir&t  refused  to  do-:  ih»  pauper  agreed,  and 
then  o&r«d  to  give  S.  U.  U.  if*  he  would  let  hiai  off,  which   S.  ^^  ^,^0?''*' 
agreed  ta  do»  aud  also  to  give  him  a  iiew  suit  of  clothes  when  tlie^  clotheswben  Ui« 
l2..  Is*  was.  paid.     The  IZ.  Is.  was  not  paid  to  S* ;    nor  did  S»  guinea  was 
give  tb^  pauper  the  clotlies  :  nor  were  the  indentures  given  up  or  paid,  but  the 
cai^cellecL     Oo  the  morning  of  Lady-day  al>oye  mentioned  the  indentures  were 
pauper  went  away  and  offered  to  serve  one  Brent^  who  refused  to  "ot  delivered  up 

"^  S       L-  •   •       u-      *     i_  .•  rfu  J         or  cancelled. 

employ  htw^  conceiving  him  to  be  an  apprentice,     ihe  same  day   71,^  guinea  not 
be  went  to  one  Battishill  a  blacksmith  in  iS^,  who  said  he  would  being  paid,  the 
not  take  bii^  without  S.\  consent.     The  pauper  then  went  to  S.   indentures  still 
apd  told  him  what  Baitisliill  had  said :  S.  then  replied,  **  You  may  subsisted  in  hw, 
*•  go  with  all  my  lieart,  I  think  it  will  be  a  good  thing  for  you  to  ""*^  f  **^*^ 
"  learn  tbe  trade/;  On  his  telling  BattishUl  what  S.  had  said,  Battis-  ^eT^^^. 
hUi  agreed  with  him  ;  and  he  lived  with  him  in  Shebbear  for  the  last  ing  another 
Md  days  and  upwards  before  he  attained  the  age  of  24. — Loro  master  with  the 
Kenyon  C^  J.     Tliis  case  is  very  distinguishable  from  that  of  Reoi  «>n»«nt  of  tlie 
V.  CreditQU  (a),  which  we  decided  a  few  days  ago :  and  upon  the  ^."*'    ^  •**" 
same  grouiHi  on  which  we  tiiere  held  that  no  settlement  had  been  ^^l  ^^nd  ™" 
gained  as  an  apprentice  by  tlie  subsequent  service,  I  think  it  is  as  the  fact  of 
clear  that  the  Sessions  have  drawn  the  right  conclusion  in  this  case  such  consent, 
ia  adjudging  that  a  settlement  was  gained  by  the  service  with  the  *°<*  ^^^  merely 
second  master.     There  is  no  doubt  but  that  the  indentures  slill  ^^*dence  of  it -. 
subsisted  in  point  of  law,  not  having  been  delivered  up  or  can-  found^ihat  on 
celicd»  or  any  consideration  paid  for  doing  so.     In  the  former  case  application  by 
we  were  satisfied  that  the  master  did  not  really  mean  to  give  a  the  apprentice' 
particular  assent  to  the  second  service  :  he  had  there  told  the  ap-  ^^  ^i^  original 
prentice  to  go  where  he  pleased,  having  no  further  occasion  for  ™*^*^  ^^^  *«*J® 
bijai ;  and  when  the  apprentice  told  him  where  he  was  going,  he   (who^ou?dnot 
answered  that  he  might  eo  there  or  any  where  else.     But  here  the  take  him  with- 
master  was  applied  to  for  his  consent  to  the  particular  person  out)  Uic  master 
Damed;  and  he  expressed  his  approbation  of  the  apprentice  going  said,  <<  he  might 
there,  telling  him  that  it  would  be  advantageous  to  him  to  learn  ^  ^^^^  ^'thlt 
the  trade.     This,  then,  was  not  an  indiscriminate  leave  to  serve  [^y,Q^  be  a 
any  person,  but  a  particular  consent  to  a  particular  service ;  and  good  thing  for 
this  ia  the  plain  line  of  distinction  between  all  the  cases ;  which  it  him  to  learn 
is  to  be  boped  will  make  an  end  of  all  such  questions  in  future.  ^^  ^^^ '"  ^^' 
Perhaps  it  would  have  been  more  correct  for  the  Sessions  to  have  ^*» 'golden 
found  the  fact  of  such  particular  consent,  instead  of  only  finding  ^^^e  to  war'- 
the  evidence  of  it,  as  they  have  done.     And  if  any  thing  were  rant  the  conclu. 
likely  to  turn  upon  it  in  this  case  it  should  be  sent  down  to  them  sion  of  the  Ses- 
again  to  find  that  fact.     But  I  do  not  know  what  advantage  could  ^i^ns  that  the 
accrue  from  thence  to  the  respondents,  for,  in  effect,  the  Sessions  ?"?*"^  ^^^ 
have  drawn  that  conclusion,  and  upon  these  premises  I  do  not  see  ^  ^^  particular 
how   they   could  have    drawn   any  other.  —  Grose  J.     I    am  service. 
decidedly  against  sending  this  case  down  again  to  the  Sessiona,  (a)^«<(:,pL576. 
the  only  consequence  of  which  would  be  to  enhance  expeoce  :  for 
I  think  that  they  clearly  meant  to  find  the  fact  of  the  original 
toaster's  consent  to  the  second  service,  and  by  their  adjudication 
they  have,  in  effect,  found  that  fact.    I  have  reconsidered  what  [ 
said  the  other  day  in  Rex  v.  Creditorit  and  am  satisfied  that  it 
is  right ;  namely,  that  whether  there  be  a  consent  to  a  particular 
service  or  not  is  properly  a  question  of  fact  for  the  Sessions  to 
determine.     In    the    fonnei*   case   they   vii:tually    negatived    the 
conticnt,  13C9  here  ihey  have  found  it ;  and  1  ihipk  the  evidence 
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warrants  their  conclusion.  —  Lb  Blanc  J.  The  Sessions  having 
stated  the  fact,  and  drawn  their  conclusion,  is  equivalent  to  their 
having  expressly  found  an  assent  by  the  original  master  to  the 
particular  service  with  Battishiil,  —  Order  of  Sessions  confirmed,  (a) 

The  pauper,  an  573.  Rex  v.  5*.  Helen,  Stonegate,  H.T.^l  G.  3.  1  East,  285.  — 

X-^'^^^Hmtto  "^^^  pauper,  on  the  1st  of  January  1786,  was  bound  apprentice 

Tsms  toid  his  ^^^  seven  years  to  Af.  of  T.,  bricklayer,  with  the  consent  of  his 

master,  that  he  brother  C,  his  father  and  mother  being  then  dead.     The  pauper 

wished  to  pro-  continued  with  M.  three  years  and  upwards  at  ZL,  and   then  ran 

vide  and  work  away.     C,  his  brother,  went  back  with  the  pauper  to  T.  to  settle 

hiA^lT^^'  ^  matters  between  him  and  his  master  for  resuming  the  service, 

master  consent-  '^^^^ch  could  not  be  effected ;   but  the  pauper  was  assigned  by 

ed,  and  said  he  parol  to  C,  Avith  whom  he  afterwards  lodged  about  three  years, 

might  do  the  (except  during  the  absence  of  a  few  months  with  C/s  consent,} 

best  be  could  and  in  the  last  two  years  of  that  time  slept  in  the  parish  of  St,  H, 

for  himself;  During  the  time  he  was  with  C  the  pauper  worked  under  his 

said  idrauMh^'  authority,  and  generally  along  with  him,  for  several  masters,  (C. 

indentures,  and  being  a  journeyman  bricklayer  during  the  whole  term  of  the  inden- 

they  were  not,  ture.)     The  pauper's  wages  were  received   and  applied  by  C, 

iafact^elivered  towards  his  maintenance,  the  pauper  being  bad  of  sight  and  eam- 

uporcancelled ;  j^g  ^J^|.  jj^^j^ .    ^j^j^   among   other   masters,   they   worked   both 

aftenva^en-  together  for  T.  P.  during  three  months,  commencing  from  Ao- 

gaged  to  work  'vember  \1S9,     About  March   1792,  the  pauper,  being  about  to 

with  another  marry,  applied  to  C,  and  told  him  he  wished  to  work  and  ^roviAe 

roaster.whotold  for  himself;  to  which  C.  consented,  and  said  he  might  do  the  best 

^  °"^h!r^h  ^®  could  for  himself,  and  did  not  afterwards  consider  the  pauper  as 

bad  «)t  the  *  ^*®  apprentice ;  but  the  indenture  was  neither  delivered  up  nor 

pauper  at  work,  cancelled,  nor  anything  said  respecting  it.     In  the  same  month, 

to  which  the  and  about  three  quarters  of  a  year  before  the  expiration   of  tlie 

original  master  term  of  the  apprenticeship,  the  pauper  applied  for  work  to  the  said 

*°*^hl[w'*^  r.  p.,  who  employed  him  in  bricklayers*  work  and  paid  bim 

hTwasabad'  weekly  wages.     About  a  month  after  he  had  so  employed  the 

lad,  and  I  pauper,  T.  P.  met  with  C.  and  told  him  he  had  got  his  brother  at 

could  moke  no-  work,  to  which   C  replied,  '*  I  am  glad  of  it;  he  was  a  bad  lad, 

thing  of  him:"  «*  and  I  could  make  nothing  of  him."     The  pauper  continued  to 

Held,  this  was  ^q^\^  yf\i\^  2".  P.  for  five  months  at\er  this  conversation,  and  during 

sent'totherarl  the  last  three  months  of  that  time  slept  in  the  parish  of  Si,  J; 

ticular  serrice  which,  it  was  contended  on  the  part  of  the  appellants,  discharged 

as  would  confer  the   prior  settlement  (if  any)  in  St.  H.     The  indenture  was  not 

a  settlement  in  given  up  by  C.  to  the  pauper  till  after  the  time  expired,  and  was 

the  parish  where  produced  uncancelled  at  the  hearing  of  this  appeal.  —  The  Coort 

li?ed*wkh'uie"  ^^^^*  '*^"'  ^^^^  ^^^^  ^^  governed  by  the  decision  in  Rex  v.  Cre- 

second  master,  diton  (b),  which  was  expressly  in  point.  —  Order  of  Sessions  con- 
firmed. 

A  parish  ap-  ^"^^^  ^^^  ^'  Christowe,  E.  T-  49  G.  3.  11  East,  95.  —  Removal 

prentice,  who  from  M.  to  C,  order  confirmed,  subject,  &c.     The  pauper,  £•  P»t 

was  bound  by  being  settled  at  C,  at  the  age  of  seven  years  was  bound  apprentice, 

her  original  by  the  parish  of  C,  to  P.,  with  whom  she  lived  there  till  she  was 

roaster  to  an-  jj  years  old.     A  written  paper  was  then  executed,  purporting  to 

other  master  by  t*'                            .rL^*^            i.T^.o.i.'i»'^L         —^ 

a  new  indenture  °®  ""  assignment  of  the  pauper  by  P.  to  S.,  then   of  the  same 

of  apprentice-  parish,  and  after  the  execution  of  this  paper  she  lived  with  S.  in 

ship,  without  H.  for  several  years,  till  her  apprenticeship  expired.     The  follow- 

reference to, or  ing  is  a  copy  of  the  said  written  paper,  legally  stamped:  "  This 

thTorni^^n-  "  "^denture  made,  &c.  between  E.  P.  and  fV.  P.,  of  the  one  part: 

(a)  Vide  Rex  v.  Chipping  Warden,  ante,  pi.  550.     (6)  Jnte,  p!  576, 
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**  and  J«  S.f  of  the  other  part ;    witnesseth,  that  the  aforesaid  denture,  which 
"  W,  P.y  together  with  tlie  consent  and  approbation  of  the  said  still  subsisted  in 
"  E.  P,,  doth  put  and  bind  the  said  E.  P.,  and  by  these  presents  *'^^»  ^o«*  "^t 
'•  bath  put  and  bound  the  said  E.  P.  apprentice  unto,  and  with  fneUtV^^rWn 
"  the  aforesaid  J.  S.,  with  him,  after  the  manner  of  an  apprentice,  ^^.^  newuiaster 
*'  to  dwell,  serve,  and  abide,  from  the  day  of  the  date  hereof,  until  as  upon  a  con. 
**  she  be  full  21  years  of  age;    during  all  which  term  the  said  structive senrica 
**  apprentice  her  master  shall  faithfully  serve,  &c.  (and  so  it  pro-  of  the  original 
**  ceeded,  in  the  common  form  of  an  indenture  of  apprenticeship)  ;  JJI^^L"?^^ 
"  and  the  said  J,  S.,  master  of  the  said  apprentice,  for,  and  in  ^^^^ 
**  consideration  of  the  sum  of  5L  lOs.  to  him  in  hand  paid,  &c. 
*'  doth,  by  these  presents,  for  himself,  his  executors,  &c.  covenant 
"  with  the  said  fV,  P,  and  E.  P.,  to  teach  and  instruct,  &c.'* 
(Signed,  &c.  by  the  parties,  and  the  receipt  of  the  5/.  iOs.  &c. 
indorsed  on  the  back.)     The  question  reserved  for  the  opinion  of 
the  Court  was.  Whether  this  paper,  (being  admitted  to  be  bad  as 
an  assignment,)  could  be  received  as  evidence  of  the  first  master's 
consent  to  the  pauper's  living  with  the  second  master  ?     Against 
the  order  of  Sessions,  East  cited  Rex  v.  St.  George s,  Hanover 
Square  (a),  Eex  v.    Tavistock  (3),   Rex  v.  St,  Petrox  (c).   Rex  v.   (a)Ante,pl.55^ 
Gapham  (d)y  and  Castor  v.  Aides  (a),  as  cases  in  which  parish-   (6)^n/«,pl.563. 
apprentices   were   assigned  in    fact,  but  without  proper  autho-  (c)ArUe,p\.55A* 
rity,  who  nevertherless  gained  settlements  by^serving  the  masters  (c/)^ttie,pl.559u 
to  whom  they  were  so  assigned,  as  serving  them  by  the  consent  {e)Jnte,  voUi. 
of  the  original  masters,  and  contended  that  this  case  fell  within  pl*692. 
the  same  rule.  ~  Lord  Ellenborough  C.  J.     This  instrument 
purports  to  be  a  new  and  original  binding  of  an  apprentice,  by 
indenture,  by  P.  to  S, ;  it  does  not  recognize  or  refer  to  the  ori- 
gtnal  indenture  of  apprenticeship,  as  being  an  assisgnment  of  the 
apprentice  under  that  indenture  ;  nor  does  P.?  thereby  assume  to 
have  any  right  to  assent  to;  the  apprentice  serving  another  master 
lundet  any  other  former  indenture,  but  only  to  bind  her  de  novo. 
How  then  can  I  say  that  this  was  a  consent  on  his  part  that  she 
should  serve  »S.  as  a  continuation  of  the  relation  of  apprenticeship 
which  she  had  contracted  before  with  him  P.  ?     This  would  be  to 
intend  a  consent  contrary  to  what  appears  upon  the  face  of  the 
instrument  to  have  been  the  intention  of  the  contracting  parties. 
I  should  be  sorry  to  overturn  the  decided  cases,  but  it  appears  to  ^ 

me  that  this  is  distinguishable  from  them  ;  and  that  there  is  no  case 
where  the  first  master  affected  to  bind  his  apprentice  to  another 
de  novo  by  an  original  indenture,  in  which  his  consent  to  a  service, 
as  under  the  former  binding,  has  been  inferred,  and  therefore* 
without  disturbing  those  cases,  but  leaving  them  as  we  find  them,  I 
do  not  think  that  this  instrument  proved  the  consent  of  P.  to  the 
service  with  <S.,  under  the  original  binding.  —  Grose  J.  assented. 
—  Le  Blanc  J.  The  leaning  of  the  former  decisions  was  to 
support  every  case  of  settlement  by  implying  the  assent  of  the  first 
master  to  the  service  with  the  subsequent  master ;  but  then  it  must 
be  a  consent  to  the  service  with  the  new  master 'under  a  recognition 
of  the  original  binding ;  and  there  is  no  case  where  the  settlement 
has  been  held  to  be  gained  under  an  entirely  new  binding  by  an 
indenture  of  apprenticeship ;  and  if  we  were  to  hold  this  to  be  suf- 
ficient, it  would  be  carrying  the  doctrine  of  constructive  assent  to 
a  service  under  the  original  binding  further  than  any  of  the  former 
cases*  —  Bayley  J.     In  this  case  the  apprentice  never  undertook 
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to  serve  the  second  master  upon  the  terms  of  the  Origina]  inden- 
ture of  apprenticeship  to  the  first  master,  nor  did  the  first  master 
conj^ent  to  any  such  service.  —  Orders  confirmed. 
Where  J.  G.  580.  Rex  v.  'Barnsleif,  E.  T.  53  G.  3.  1  Af .  &  S.  377-  —  Re- 
wBs  bound  ap.  moval  from  B,  to  K.— 'Order  quashed,  subject,  &c. — »/.  G-  the 
prentiee  in  father  of  the  pauper,  was  bound  apprentice  by  indenture,  dated 
1764,  in  C,  j[)^^^  i^  ITS*,  to  T.  H.  of  C,  for  seven  years,  and  served  five 
*"^P?*I  .^  years,  until  his  master  died,  when,  in  consideration  of  3/.  3*.  paid 
dUMer  in  1769  ^7  ^'  ^•»  ^^  ^^  assigned  by  E.  H.  (widow  of  the  said  T.  H,) 
was asttgned  by  by  an  unstamped  indorsement  on  the  indenture,  for  the  remainder 
the  widow  by  of  his  term,  in  the  words  followinjj:  **  April  14-,  1769.  Be  it  re- 
indorsement  on  it  membered,  that  I,  E,  H,,  of  C,  do  acquit  and  assign  over  my 
*''iLI!!k^\"'*'  "  apprentice,  J.  G.,  for  all  the  remainder  of  his  said  apprenticeship, 
ZS'^  "  ""'o  ^-  ^-  or  AT.  Signed  E.  H,,  W.  Br  No  evidence  was 
auignedwerher  offered  to  show  that  E.  H.  was  either  the  executrix  or  adminis- 
apprentice,  tratrix  of  her  husband  T,  H.  J.  G.  went  to  and  served  JV,  B,  as 
J.G.,  for  all  his  apprentice,  in  K,,  till  the  expiration  of  his  indenture.  .7.  G.*s 
^hk"***  '^  family,  for  the  last  seven  years,  has  been  regularly  relieved  by  K», 
ticeship^a^'  although  residing  in  another  parish.  The  pauper  has  not  done  any 
XG.  s^ved  act  to  gain  a  settlement  for  himself. — Lord  Ellekborough  C  J. 
under  such  as-  The  only  doubt  is,  whether  where  the  Sessions  have  drawn 
■ignnientinK.,  a  conclusion  palpably  erroneous  upon  two  points,  we  should  send 
wfaicb,  for  the  ^i^g  ^^g  down  again,  or,  in  ease  of  the  parties,  draw  the  irresistible 
had  relmlariy*'  cbnclusion  ourselves.  The  relief  given  by  the  parish  of  K.  to  tlie 
relieved  the  family  of  J.  G.  for  seven  years,  is  evidence  of  such  preponderating 
family  of  J. G.  weight,  that  I  should  think  any  judge  would  direct  a  jury  to  find 
whilst  residing  upon  such  evidence,  (supposing  the  question  legally  to  come  be- 
in  7"^^^  fore  thfem)  that  G.  was,  by  some  means  or  other,  a  settled  inha- 
?"  tWs  was  *  hitant  of  the  parish.  It  does  not  indeed  amount  to  an  estoppel ; 
evidence  from  ^ut  it  is  Cogent  evidence  against  the  parish.  The  Sessions  alio 
which  the  Ought  to  have  drawn  a  different  conclusion  on  the  other  point. 
Sessions  ought  The  assignment  (which,  it  is  admitted,  was  not  required  at  the 
*®  ^J^  P'®"  time  to  be  stamped)  is  in  its  form  an  assignment  by  the  widoif, 
*"dow  was  ^  "  as  my  apprentice,**  and  at  this  distance  of  time,  we  will  presume, 
executrix,  and  '^  necessary,  that  she  was  lawful  executrix  ;  or  even  if  she  were 
capable  of  executrix  of  her  own  wrong ;  still  according  to  the  case  of  Rex 
assigning  the  v.  East  Bridgejbrd  (a),  if  the  pauper  lived  4-0  days  under  that 
apprenUce,  luid  assignment,  we  should  hold  him  settled  in  the  parish :  and  one 
>ed*a  set-  ^^®  ^*  enough  on  such  a  subject.  —  Order  of  Sessions  quashed. 

tiement  in  K.,  <^nd  the  Sessions  having  drawn  a  contrary  conclusion,  tliis  Court  quashed  the  order  of 
Sessions. 

A  parish  ap-  ^^^'  ^^^  ^*  ^^^f  otherwise  Nymett  Tracev,  M,T.  56  G.  3. 
prentice  was,  ^  M.  &  S.  383 Removal  from  B»  to  0.  —  Order  quashed,  sob- 
before  the  pas-  ject,  &c.  —  The  pauper,  on  the  24th  oi*  January  1767,  was  bound 
ingof  Stat.  ^s  a  prarish-apprentice,  by  indenture,  to  one  S.,  of  M,  to  serve 
bomid'tililM*  ^"^**  ^^  attained  the  age  of  24.  He  served  accordingly  ontil 
and  served  till  ^*thin  a  short  time  of  his  attaining  the  age  of  21 ,  when  his  mssier 
nearly  attaining  being  about  to  leave  N,,  and  no  longer  wanting  the  pauper's  ter- 
21,  when  his  vice,  told  him  that  he  might  leave  him,  and  go  where  he  Itxed,  aod 
roaster,  being  g|,ift  f^r  himself,  but  that  if  he  could  not  provide  for  himself  he 
STplrish^mi  r"'^^*  return  to  him.  Upon  this  the  pauper  quitted  S.,  bat  Ws 
no  longer  wanu  indentures  were  not  given  up  to  him,  nor  cancelled,  nor  was  any 
ing  his  service,  thing  said  about  them.  Upon  quitting  6\  he  hired  himself  to 
told  him  thai  he  another  person  in  M,  and  served  until  nearly  four  months  Jirf^er 

(a)  AtUef  pi.  557. 
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iiiiff  of  age,  when,  without  any  communication  with  S'.,  he   niiirht  leare  him 
.  liimself  as  an  apprentice,  by  indenture,  to  one  fT.,  of  O.,   and  go  where 
ree  years,  to  learn  the  business  of  a  tanner,  to  which  in-  he  liked,  and 
•e  his  father  was  a  party  as  a  security  for  his  service.    Under  «*"ft  ^or  him- 
)ienture  he  served  JV.  at  O.  for  the  three  years.     And  the  sc4f;  but  if  he 
on  was.  Whether  the  pauper  acquired  a  settlement  by  this   viX? for  Wmsclr 
e  with  JV.  at  O.  ^  —  Lord  Ellenborough  C.  J.  If  the  pau-  i^.  might  return 
as  not  in  a  condition  to  convey  to  fV.  a  present  right  to  his  to  liim;  upon 
e  at  the  time  wlien  he  bound  himself  by  mdenture  to  him,  I   which  liequiu 
B  loss  to  discover  how  it  could  enure  as  a  valid  binding  after-  J®^»  and  when 
.     Now,  at  the  time  when  the  second  indenture  was  made,  the   fv^u^m^JSJi* 
laster  had  not  parted  absolutely  with  the  apprentice,  thougti  past  21,  bound 
>je  that  he  had  done  that  which  might  be  an  answer  to  any  himself  bj 
I  by  him  on  the  indenture,  or  for  harbouring  his  apprentice,   indenture  as 
Jiis  being  but  a  parol  agreement  on  his  part,  that  the  ap-  app»^ticcto 
Ice  might  go  whither  he  would,  the  master  might  by  parol  f"r*^{h    "*^ 
le  what  he  had  granted  by  parol,  the  relation  which  had  been  ^^d  aerred  witii 
k1  by  deed  not  being  capable  of  being  dissolved  by  parol,  himthethree 
iriginal  indenture,  therefore,  still  subsisted  both  as  to  master  years:  Held, 
pprcntice;  as  to  the  master,  because  he  might  revoke  his  that  »»e  did  not 
:e,  and  resume  his  authority  ;   and  as  to  the  apprentice,  be-  tiemem  by^ 
,  if  he  was  unable  to  provide  for  himself,  he  was  at  liberty  to  gJrvice  under 
)•  —  Le  Blanc  J.    The  difficulty  of  maintaining  that  here  the  sc^cond  in. 
.  good  binding  to  JV.  nt  O.  is,  that  at  the  time  of  binding  there  denture. 
not  appear  to  have  been  any  dissolution  of  the  first  contract. 
he  contrary,  both  parties  contemplated  that  it  still  subsisted, 
(le  licence  given  to  the  apprentice  was  to  go  and  see  if  he 
1  shifl  for  himself;  and  if  he  could  not  he  was  to  return  under 
identure.   There  was  a  very  sufficient  reason,  therefore,  for  the 
jJving  up  the  indenture,  in  order  that  the  parties  might  have 
enefitofit.  —  Bayley  J.  Unless  the  first  indenture  was  at 
id  when  the  pauper  entered  into  the  second,  he  was  not  at 
ime  sui  juris  to  contract :  which  I  take  to  be  the  question, 
;h^t  to  say  the  second  indenture  was  only  voidable  is  no 
•r  to  it.  —  Order  of  Sessions  confirmed. 

L  Bex  V.  Ashby-de-la-Zouch  (a),    M.  T»  58  G.3.  1  B,  &  A,,  Tlie  master  of 
—  Removal  from  B.  to  A. — Order  confirmed,  subject,  &c.  —  several  appren- 
denture  {June  16th,  ISO*),  the  pauper  being  10  years  of  age,  *'*^^»  "l^"  his 
jound  apprentice  by  the  parish  of  5.,  until  she  was  21,  to  n^''"?^^^ 
rs.  A.  &  B.  of  A.y  cotton  manufacturers,  and  continued  to  to  asslgn^Slhis 
with  them  in  that  parish  until  November  1813,  when  they  re-  apprentices, 
iahed  the  manufactory  and  gave  up  business,'  having  at  that  without  men- 
a  considerable  number  of  female  parish  apprentices,  who  *'*>'"*"g  their 
•  particular  dress  in  their  manufactory.     Previously  to  their  """*^ornum- 
iwshmg  the  busmess,  B.  went  over  to  C,  a  partner  m  another  ^^  assignment 
a   manufactory  at  B.^  and   proposed  assigning  to  him  the  was  ever  mode; 
intices,   but   did   not  mention   either  their  names   or  their  the  pauper,  one 
ler.     C.  having  agreed  to  take  them,  an  application  was  ac-  °/  ^^^  appren- 
Bgly  made  by  B.  to  two  magistrates,  in  order  to  get  the  as-  ^^J  ^*f*  ■^'- 
lent  completed,  but  they  objected,  that  it  could  not  be  done  c"as  a  servant 
»ut  the  consent  of  the  several  parish  officers.     B.  then  told  C  for  5]  weeks; ' 
he  was  willing  to  execute  as  far  as  he  had  promised,  but  and  her  former 
ng  further  could  be  done  than  the  verbal  agreement  before  '"«**<<'»•,  on 
,  which  was,  that  he  C.  should  have  all  their  apprentices.  """^''"^  '^''•' 

^n)  Sec  Rex  v.  Whitchurch,  jv)st,  pi,  .5S4. 
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ezprenedhis  The  paupcr  was  at  that  time  with  A.&B.  About  18  of  thefte 
approbfttton  of  apprentices  were  sent  to  C.  at  different  times ;  with  each  party 
her  luving  gone  jj„g  of  A,  &  B.'s  servants  was  sent  to  deliver  them  to  the  over- 
o?C  '^V^^  looker  of  C/s  manufactory  ;  with  some,  their  indentures  were  sent 
Senions  having  over ;  with  some,  they  were  not.  Many  did  not  go  to  C/s,  but 
found  that  there  went  where  they  pleased,  and  procured  places  for  themselves, 
was  not  a  parti.  After  it  was  found  that  the  parish  apprentices  could  not  be 
eukr  assent  of  formally  transferred,  the  mother  of  the  pauper  applied  to  B.  to 
ma^^  the  ^^^®  ^^^  discharged,  as  she  wished  to  get  her  a  place  elsewhere, 
aecood  service,  ^^^  ^^^  went  home  to  her  mother,  with  B.'s  knowledge  and  con- 
and, therefore,  sent,  and  with  his  permission,  to  get  a  place  where  she  pleased, 
the  relation  of  AVhen  she  had  been  at  her  mother's  about  five  weeks,  B.  called  at 
master  and  h^r  mother's  house,  and  finding  that  she  had  not  got  into  service, 
■W'^J^fV^  he  recommended  to  the  mother  that  she  should  take  her  to  Burton, 
between  C.  and  ^  ^'^f  where  she  could  get  employment.  After  she  had  been  at 
the  pauper,  this  home  about  two  months,  the  pauper  went  over  to  C.*s  with  another 
Court  thought  girl ;  no  other  person  accompanied  them,  and  they  were  in  their 
the  Sessions  ordinary  dress,  not  that  of  ^.  &  JS.'s  manufactory,  and  their  io- 
T^Jj^™^}**^  dentures  were  not  taken  with  them.  They  were  both  hired  as 
J^^  '    servants  for  51  weeks  by  the  foreman  of  C.  s  works,  who  did  not 

know  that  they  were  apprentices,  and  who  told  them  at  the  time 
that  they  might  come  into  the  service ;  but  if  they  did,  they 
should  be  hired  for  only  51  weeks.  Shortly  afterwards,  B.  met 
the  mother,  and  asked  if  the  pauper  was  gone  to  C.'s,  and  was 
pleased  at  hearing  she  was ;  and  afterwards  meeting  the  pauper, 
he  asked  her  where  she  was ;  and  on  being  told  that  she  was  at 
C.'s,  he  said,  it  was  the  best  thing  she  could  do.  In  October  lait, 
B.  being  applied  to  by  one  of  his  apprentice  girls,  who  was  at  C.s, 
for  her  indentures,  gave  them  to  her,  and  at  the  same  time  sent  to 
the  pauper  at  C.'s,  her  indentures,  which  were  then  expired, 
saying,  *'  Take  them  to  her,  for  they  are  of  no  use  to  me."  He 
also  sent  over  at  the  same  time  the  indentures  of  another  girl  who 
had  been  his  apprentice.  The  pauper  continued  in  the  service  of  C. 
until  she  was  removed,  in  consequence  of  her  being  then  with  child. 
The  Court  were  of  opinion,  that  the  pauper  gained  no  settlement 
by  the  service  with  C,  considering  that  the  facts  proved  did  not 
amount  to  a  particular  assent  on  the  part  of  the  original  roasters  to 
the  second  service,  and  consequently  that  the  relation  of  roaster 
and  apprentice  between  C.  and  the  pauper  never  existed. — Lord 
Ellenborough  C.  J.  It  has  been  expressly  found  by  the  Ses- 
sions, that  this  pauper  was  not  an  apprentice,  and  it  appears  to  oi 
most  clearly  tlutt  the  prior  service  was  not  continued ;  for  when 
the  apprentice  applied  to  come  into  the  service,  she  was  told,  that 
she  should  be  hired  only  for  51  weeks,  which  shows  that  this  wai 
not  a  continuance  of  the  old  service.  I  think  the  facts  of  the  caie 
warrant  the  Sessions  in  the  conclusion  at  which  they  have  arrived. 
— Bayley  J.  I  am  of  the  same  opinion.  It  was  for  the  Sessions  to 
draw  the  conclusion.  They  have  concluded  that  the  relation  of 
master  and  apprentice  did  not  exist,  and  I  think  they  have  drawn 
a  right  conclusion.  The  master  to  whom  the  pauper  went  to  be 
hired,  was  never  apprised  of  the  relation  of  master  and  apprentice 
having  subsisted ;  he  hired  her  as  a  servant,  which  constituted  a 
new  and  a  different  relation ;  it  seems  to  roe,  therefore,  that  the 
Sessions  were  well  warranted  in  drawing  the  conclusion,  that  the 
relation  between  these  parties  was  not  that  of  master  and  ap- 
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prentices  aod  if  it  were  not,  then  the  service  of  the  pauper  could 
not  confer  a  settlement.  —  Abbott  J.  I  am  of  the  same  opinion. 
The  Sessions  have  drawn  the  only  conclusion  which  persons  of  a 
sound  understanding  could  have  drawn  from  the  facts  stated.  — 
HoLROYD  J,  concurred. — Order  of  Sessions  confirmed. 

583.  Rex  v.  Barleston,  E.  T.   3G.4.    5B.  8c  A.  780 Two   WbmapMMi 

justices  removed  Blockle^  and  his  family  from  i/.,  to  Barluton.  «ppraitiee  wm 
The  Sessions  on  appeal  confirmed  the  order,  subject,  &c.    In  sup-  ""TI?*^  ^  ^ 
port  of  the  order,  a  settlement  by  apprenticeship  under  a  parish   ^['j.'a  "ST*** 
indenture  to  G.  in  the  appellant  parish,  was  proved.     The  appel-  ijun^umMi^ 
laots,  in  order  to  show  a  subsequent  settlement  in  the  parish  of  wridng,  bat 
S^.  Martfy  in  Leicester^  gave  in  evidence  a  paper  purportme  to  be  tbcn  wm  no 
an  assignment  of  the  pauper,  in  February  1812,  by  tne  said  G.  to  «>wnt«ftwo 
D.  of  Uiat  parish,  and  proved  a  residence  of  more  than  40 days  in   H^LtSTthM 
the  same  parish  under  that  assignment.     There  was  a  po^mium  of  wm  not  a  law. 
5/.  paid  by  G.  to  the  new  master,  but  it  was  the  sum  wnich  he,  G.  ful  tHignnMnt 
had  received  with  the  pauper,  on  the  original  Jbinding  from  H.  under  as  G.  a. 
The  instrument  by  which   the  assignment  was  made,  was  in  5*  ^^'  §  ''*>  ^^ 
writing,  and  was  executed  by  G.,  Z).,  and  the  pauper.  The  instru-  toJhofTS^* 
ment,  after  reciting  that  the  apprentice  had  about  eight  years  of  content  of  the 
his  term  unexpired,  as  appeared  by  his  indenture ;  stated,  that  for  fint  maner,  to 
divers  good  considerations,  G.  did  fully  and  absolutely  give,  grant,  tbe  senrice  to 
assign,  and  set  over  unto  Z).  of  the  borough  of  Leicester^  frame-  ^'  ^»  "**»  c<»- 
work-knitter,  all  such  right,  title,  duty,  term  of  years  to  come,  2w«w«Sl 
service  and  demand  whatsoever,  which  the  said  G.  had,  in  or  to  ITI'iei^^un- 
the  said  B^  or  which  he  might  or  ought  to  have  in  him  by  virtue  der  the  original 
of  the  said  indenture.      And  the  said  G.  covenanted  with  the  said  indeature,  and 
D*  that  he,  the  said  i?.,  should,  notwithstanding  any  thing  to  be  co°f<»Ted  a 
done  by  G.  during  the  said  term  of  years,  well  and  truly  serve  the  ■**^«™«"*- 
said  D.  as  his  master,  &c.     Provided,  that  the  said  D.  shall  well 
entreat  and  use  him,  and  learn  him  the  craft,  mystery,  and  occu- 
pation of  a  framework-knitter ;  and  should  also  allow  him  suf- 
ficient meat,  &c.  which  the  said  Z).  agreed  to  do  in  consideration 
of  the  services  of  the  said  apprentice ;  and  also,  the  sum  of  5/. 
agreed  to  be  paid  by  G.  to  JD.,  being  the  said  sum  of  money, 
wbidi  he,  the  said  G.  received  with  the  said  apprentice,  from  the 
churchwardens  and  overseers  of  //.,  on  their  putting  and  placing 
him«  the  said  B.,  apprentice  to  the  said  G.   It  was  objected  by  the 
respondents,  that  tnis  assignment  was  not  made  under  the  32  G.  3. 
c-ST*  with  the  consent  of  two  magistrates  in  writing ;  and,  there- 
fore, was  not  an  instrument  under  which  a  settlement  could  be 
gained*    The  appellants  contended,  that  it  was  a  valid  instrumenlT 
to  confer  a  settlement,  and  cited  the  56  G.  3.  c.  139.  §  9*,  which 
paased  subsequently  to  the  assignment.    The  case  was  argued 
on  a  former  day.  —  Abbott  C.  J.    We  are  of  opinion  that  the . 
pauper  gained  a  settlement  in  the  borough  of  Leicester^  and,  con- 
seauentfy,  that  the  rule  must  be  made  absolute  for  quashing  the 
order  of  removal,  and  the  order  of  Sessions  confirming  the  same. 
The  assignment  of  the  apprentice  and  the  service  to  his  new 
master,  w^e  prior  to  the  prohibitory  statute  56  G.  3.  c.  139,  and» 
therefore/ are  not  affected  by  it.      The  prior  statute  32  G.  3.  . 
^•57«  §7*  is  not  a  prohibitory  but  an  enabling  statute.    Before  . 
that  statute,  a  master  could  not  discharge  himself  from  the  obli-  - 
gatioa  .to  maintain  a  parish  apprentice,  by  assigning  him  to  another 
person,  nor  were  the  apprentice  and  the  new  master  subject  to  the 
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ordinary  jurisdiction  of  the  justices,  with  respect  to  masters  and 
fparish-Bpprentiees.  This  appears  by  the  preamble  to  the  section, 
.and  then  the  act  proceeds  with  certain  enactments,  whereby  if 
J  the  terms  are  complied  with,  these  inconveniences  are  remedied. 
-If  the  terms  lire  not  complied  with  (and  in  the  present  instance 
they  were  not)  the  case  is  not  within  that  statute ;  but  it  is  to  be 
.<  1  considered,  with  regard  to  the  law,  as  it  stood  before  that  act  was 

passed.  And  so  considered,  although  the  assignment  may  be  for 
many  purposes  inoperative,  yet  it  manifests  a  consent  of  the  first 
master  to  a  service  with  the  second,  and  renders  that  service  i 
service  under  the  original  binding.  This  is  established  by  the 
(a)Anle,p\.SS7,  cases  of  Rex  v.  The  Inhabitants  of  East  Dridgeford  (a),  and  Rex 
(6).tfiKtf,pU504,  V.  The  Inhabitants  of  St.  Petrox.  (5.)    In  the  first  of  those  cases, 

the  widow  of  the  first  master,  who  was  of  Orston^  without  taking 

out  administration  to  her  husband,  assigned  the  apprentice  to  One 

G.,  at  jS|^and  G*,  afterwards,  by  parol,  assigned  him  to  one  B^  at 

.    E,  B. ;  and  it  was  held,  that  he  gained  a  settlement  by  the  service 

at  E.^B^i  bi/  reason  of  the  consent.    In  the  last  of  those  cases  the 

'   service,  under  the  original  binding,  was  in  St,  P. :  and  the  first 

^ '  .  mistress  indorsed  the  indenture,  and  delivered  it  up,  together  with 

,   her  interest  in  the  apprentice,  to  one  F.,  of  S.  F,,  and  the  ap- 

/.  prentice,  by  a  new  indenture,  to  which  the  mistress  was  not  a 

party,  voluntarily  bound  herself  to  F.,  and  served  him  at  5.  F.; 

and  the  Court  held,  that  though  an  assignment  of  an  apprentice 

,'  (except  by  custom  in  London)  cannot  strictly  be  made;  yet,  as 

this  assignment  was  with  the  assent  of  the  mistress,  the  service 
under  it  would  be  good,  for  the  purpose  of  conferring  a  settle- 
ment ;^r  the  servitude  continued  under  the  first  binding.  And 
these  cases,  and  some  others  determined  upon  the  same  principle, 
appear  to  have  been  recognised  by  the  Court,  in  the  casfe  of  Tkt 
(c)-<fnrf,pl.579.   Kingy.  The  Inhabitants  of  Christoxjoe  {c)^  in  which  case  the  first 

master  had  not  assigned  the  apprentice,  but  had  taken  upon  him- 
self to  bind  her  out  anew,  with  her  consent,  to  another  person,  by 
a  new  indenture  of  apprenticeship ;  and  the  Court,  on  that 
account,  thought  that  the  service  to  the  second  master  could  ndt 
be  considered  as  a  service  under  the  original  indenture.  -»  Order 
of  Sessions  quashed. 
Before  the  584..  Rex  v.  Whitchurch,  E.  T.  4  G.  4.    \B.  &  C.  575.  —  Upon 

^irationof  appeal,  against  an  order  whereby  Pierce,  his  wife  and  children, 
apprenficcsMp  ^^'®  removed  from  D.  to  ^.,  the  Sessions  confirmed  the  order, 
the  apprentice'  subject,  &C.  The  pauper.  P.,  by  an  indenture  of  the  7th  AprU 
asked  his  mis-  VJ9S,  was  bound  a  parish  apprentice,  till  21  years  of  age,  by  the 
tress  leave  to  Appellant  parish,  to  one  Z).,  residing  in  the  same  parish,  under 
go  into  anoUier  ^hJch  he  there  servied  her  for  six  years,  when  the  indent^e 
menUoning  °"'  having  Still  three  years  to  run,  and  the  pauper  not  agreeing  widi 
where  he  was  -Z^.'s  foreman,  asked  his  mistress  leave  to  go  into  another  serried, 
going.  The  te  which  she  consented,  saying  *<  she  was  not  against  it,  if  he 
mistress  said  could  better  himself.'-  He  did  not  mention  where  he  was  going. 
^'^Inrt  iUf  h?  "^^^  ?^^l^r  went  to  one  J.%  in  the  parish  of  R.,  and  hired  him- 
could'better  *  *®^^  ^®  ^'"™  ^^^  ^  y^^^i  at  3^-  16*»  wages.  He  returned  and  told 
himself.  The  ^^  mistress,  who  said,  *'  Very  well :  she  was  not  against  it."  In 
apprentice  then  a  few  days  he  went  to  his*  new  place,  and  in  about  a  fortnight 
went  and  hired  returned  to  his  old  mistress  for  his  clothes,  who  said,  "  she  hoped 
himself  to  A  B  uj^^^  lij^ed  his  new  place,"  and  he  said  "  he  did."  Under  these 
iMirii*  foVo        circumstances  he  lived  with  J.,  in  the  parish  of  R.,  Uirce  months. 


>»KCT«  ^0  UNDER   CBRTIFICATBS.    '  '  ^^ 

"' —  Per  Curiam  :  The  question  in  this  case  is,  whether  the  service  y^  at  cettai 
With  J.  iras  a  service  under  the  indenture.    It  is  clear  that  the  wages.    He  ^ 
justicet  have  thought  that  it  was  not;  because  they  have  con-  then  returned 
finned  die  order  or  removal.     They  have  not  said  so  in  express  ^  ^  mistieis, 
terrosy  for  then  there  could  lie  no  argument  upon  the  subject  *^*?!?^ 
before  us;  but  they  have  left  it  to  us  to  say,  whether  the  con-  done      die 
elusion  they  have  come  to  was  right  or  wrong.    We  are  clearly  of  said  that  she  was 
opinion,  tnat  their  decision  was  right.     Much  subtlety  has  been  not  against  it. 
introduced  into  this  branch  of  the  law,  of  which  some  of  the  cases   The  apprentice 
cited  furnish  examples.  Of  late  the  Courts  have  inclined  to  decide  ****"  ^®"*  ^  '^ 
these  questions  upon  plain  principles.   In  this  case,  it  is  impossible  "i*^  w^a'ab 
to  say  that  the  pauper  served  J.  as  an   apprentice  under  the  fortliree 
indenture.     It  does  not  appear  that  </.  even  knew  that  the  pauper  months :  Held, 
was  an  apprentice.    It  appears  that  D.  had  consented  to  the  that  the  senrice 
pauperis  going  into  another  service  generally ;  but  then  he  had  not  ^^^  ^'  ®'  ^•^ 
mentioned  to  her  where  he  was  going.     Anerwards,  when  he  had  "nder^iSie'** 
hired  himself  to  c/.,  he  returned  and  told  his  mistress :  but  «//s  denture  •  firrt. 
name  was  not  even  then  mentioned ;  she  did  not  dissent  from  it ;  because  there 
but  there  was  no  express  consent  to  that  particular  service.  It  has  was  not  a 
been  urged,  that  the  subsequent  assent  of  the  first  master  Is  P*rticu^»"«"«it 
sufficient  to  make  the  second  service  a  service  under  the  inden-  ^  Sat"***^« 
lure ;  but  the  contrary  is  established  by  Hex  v.  St.  Helen* s^  Stone  and,  secondly ' 
Gaie»(a)  Besides,  under  these  circumstances,  the  service  to  J,  was  because  the 
under  a  contract  of  yearly  hiring ;  the  pauper  served  under  that  senrice  with 
contract  as  a  servant,  and  not  under  the  indenture  as  an  ap-  -^B  was  not 
prentice ;  and  very  different  duties  result,   on   both  sides,  from  [^"^J?*^* 
these  difierent  descriptions  of  service.     The  case  of  Rex  v.  The  wtrrtnt  under  a 
InhabUamU  of  Ashby-de-la-Zouch  (h)  is  strongly  in  point  with  the  contractor 
presentf  the  want  of  knowledge  in  the  second  master,  and  the  hiring. 
hiring  of  the  pauper  as  a  servant,  are  common  to  both  cases ;  and  (al^iite,pl.578, 
those  facts  distinguish  this  from  most  of  the  cases  cited  in  argu-  {h)AnUj^\.59^, 
meat*      For  these  reasons  we  are  of  opinion  that  the  service  with 
the  s^ond  master  was  not  a  service  under  the  indenture,  and,  con- 
sequently, that  die  order  of  Sessions  is  right.  *- Order  of  Sessions 
affirmed* 

VI.  Of  Apprenticeships  under  Certificates. 

585.    Ttex  v.    Petham,   M.  T.    1G.2.    Burr.  S.  C.  15^.  —  fV.   An  apprentice 
S.,  the  father  of  T.  5.,  being  legally  settled  in  P.,  removed  with  ««gned  by  a 
his  hxaHj  into  the  parish  of  X.,  and  dwelt  there  under  a  cer-  ^^^"^ 
tificatefWim  die  parish  of  P.;  but  never  gained  any  settlement  \iv\ng  in  anoiher 
there  or  elsewhere,  after  his  removal  from  P.    Dunng  the  time  parish,  gains  a 
that  he  and  his  family  dwelt  in  L.  under  the  certificate,  T.  S.  setUemenu 
was  born  in  L.     T.  S.,  not  having  gained  any  settlement  in  his 
own  right,  by  indenture  duly  stamped   and  executed,   bearing 
date  the  iOth  of  June  1721,  bound  himself  an  apprentice  for  the 
term  of  seven  years  from  the  day  of  the  date  of  the  indenture, 
linto  Af.,   blacKsmith,  then    residing   in   the    parish  of   T.    At 
the  time  of  binding,  and  also  during  the  whole  time,  T.  S.  lived 
with  M.  SB  his  apprentice  under  th»  indenture,  M.  being  a  cer- 
tfficate  person  from  the  parish  of  S.  to  the  parish  of  T.    He 
dwelt  with  and  served  M.  in  T.  as  his  apprentice  under  the  in-' 
denture,  from  the  day  of  its  date  to  the  30th  of  Aupist  1728, 
When  M.  being  then  a  certificate  person  as  aforesaid,  by  his 
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him  aiulhe  the  Dauper  tbat  one  17.,  who  wanted  a  boy,  was  at  an  inn  in  the 
might  go  where  neignbourhood  of  his  master's  house,  and  that  he  sliould  go  to 
'^  P^*^'**  the  inn.  As  the  pauper  was  going  out  of  the  house,  his  master 
tice  hwrinrof "  ™^'  ^*™  ^^^  asked  him,  where  he  was  going  ?  The  pauper  told 
another  master  him  be  was  going  dowQ  to  (7.  M*  said,  '*  he  might  go  there  or 
was  going  to  <*  where  he  pleased."  Thereupon  the  ]>auper  left  A/.'s  house, 
him,  and  being  and  went  and  hired  himself,  and  lived  with  U.  above  40  days  in 
°**li^  I^^'  ^®  parish  of  S.,  but  no  communication  appeared  to  have  taken 
and  asked  '  place  between  the  original  master  and  U>  —  Lord  Kenyon  C.  J. 
where  he  was  The  service  with  U.  was  not  a  prosecution  of  the  service  of  the 
going,  an-  original  master.     Some  of  the  cases  upon  this  subject  have  been 

ftwcred  that  he  carried  to  a  greater  degree  of  refinement  than  might  be  desirable 
^^^^f^'^'*  if  they  were  to  be  decided  again  de  novo;  but  we  are  to  be 
uianer^feplied-  governed  by  the  general  principle  resulting  from  them,  and  not 
"kemigkigo*  by  particular  expressions  which  vary  in  every  case.  It  would, 
thenvrvfhertke  perhaps,  have  been  better  to  have  confined  the  power  of  gaining 
jdeaud:**  H«ki,  a  settlement  to  a  service  with  the  original  master.  The  case  of 
**'*'"'■*  °*^  ^  Rex  V.  St.  George*Sy  Hanover  Square  (a),  first  broke  in  upon  tliafc 
lar aasentoir*'  ^"*®«  *"^  determined  that  an  apprentice  serving  another  by  the 
the  original  consent  of  the  original  master  might  thereby  gain  a  settlement: 
master  to  the  from  thence  has  ensued  such  a  train  of  decisions  as  it  is  difficult 
service  with  U.  to  follow  ;  however  the  general  principle  of  them  all  is  to  be  found 
as  would  enable  j^  j^^j,  y^  Austrey  (b)^  where  Lord  Mansfield  said,  that,  in  order 
thereby'to^ffin  ^^  8^*"  ^  settlement  by  the  apprentice  serving  another  master, 
a  settlement,  there  must  be  *'  an  express  and  explicit  leave  and  consent  given 
though  the  in-  ^^  by  the  master  to  the  particular  service,"  so  as  to  be  considered 
dentures  were  as  *'  a  service  o£  his  master  under  the  iadenture  ;*'  and  not,  as 
not  delivered  YiQ  observed  in  that  case,  "  a  leave  intended  to  be  quite  general  ;*' 
uporcance  .  ^^  ^  here,  a  general  quitting  of  the  service  and  leave  to  go  where 
{a)  nte,p .  .  ^j^^  pauper  pleased.  Here  the  master  first  tells  the  pauper  be 
{b)ArUe,p\.56l.   jj^j  ^^  longer  any  employment  for  him,  and  he  might  go  where 

he  pleased,  and  then  somebody  having  sent  for  the  pauper,  he 
tells  his  master,  on  being  asked  where  he  is  going,  that  he  is  going 
to  U.,  on  which  the  master  repeats  in  effect  what  he  had  before 
said,  that  he  might  go  there  or  where  he  pleased ;  meaning  that 
he  no  longer  looked  for  his  service,  or  took  any  concern  how  he 
disposed  of  himself.  —  Grose  J.  There  must  be  a  particular 
consent  of  the  original  master  to  the  service  with  another  in  order 
to  give  a  settlement.  In  the  case  of  Rex  v.  The  Holy  Trinity  in 
the  Minories  there  was  a  particular  recommendation  to  a  particular 
service,  which  the  Court  held  sufficient  for  that  purpose.  Whether 
there  be  such  a  particular  assent  of  the  original  master  to  the 
(c)  VuU  Rex  V.  subsequent  service  is  more  a  question  of  fact  than  of  law  (c),  and 
Shebbcar,  t7i/ra.  here  the  Sessions  have  in  effect  negatived  that  fact  by  finding 

that  the  pauper  gained  no  settlement  by  the  service  with  the 

second  master.  —  The  other  judges  agreed  that  the  conversation 

stated  did  not  import  an  assent  by  the  master  to  the  particular 

service  ;  but  was,  in  eHect,  no  more  than  repeating  what  he  had  at 

first  said,  that  he  had  no  furtlier  occasion  for  the  pauper,  and  he 

might  go  where  he  pleased.  —  Order  of  Sessions  confirmed. 

An  apprcntico         ^77.  Jicx  v.  Shebbear,  M.  T.  41  G.  3.  1  East,  78.  —  The  pauper 

offered  his  was  bound  at  seven  years  of  age  by  a  parish  indenture  to  T,  ofB» 

master  a  guinea  till  the  age  of  S^.     T,  assigned  the  apprentice  seven  years  after- 

**in*^  *""?         wards  to  S.  of  the  same  parish,  with  whom  he  lived  there  till  Ladif 

'  *  to  which      ^^^  1780,  when  two  months  were  wanting  of  the  expiration  of  the 


\ 


KPT.  S^^  S£ilVIC£   WiTU   D1FF&RKNT    MASTERS.  ^Q 

ppcenticethip.     U^  than  proposed  to  <S«  to  let  him  off  the  re-  Uic  master 
uun^ec  pf  bik  timey  which  he  at  tirgt  refused  to  do-:  the  pauper  agreed,  and 
)en  offered  to  give  S.  1/.  U.  it*  he  would  let  him  off,  which  S.  JJl^  jftJlu  of ''^^ 

reed  to  do,  and  also  to  give  hiin  a  iiew  suit  of  clothes  when  Uie^  clothes  when  the 
,U*  was.  paid.    The  IL  Is.  was  not  paid  to  S.;    nor  did  S.  guinea  was 
if  ^  the  pauper  the  clothes  :  nor  were  the  indentures  given  up  or  paid,  but  the 
ij^cellecL    On  the  morning  of  Lady-day  above  mentioned  the  indentures  were 
auper  went  away  and  offered  to  serve  one  Breniy  who  refused  to  not<l«*»^'^"P 
mploy  him»  conniving  him  to  be  an  apprentice.     The  same  day   The"guinea*noi 
le  went  to  one  BattUhUl  a  blacksmith  in  iS.,  who  said  he  would  being  paid,  the 
ol  take  him  without  &Vs  consent.     The  pauper  then  went  to  5.   indentures  still 
nd  told  him  what  BaltUJtiU  had  said:  S.  then  replied,  **  You  may  subsisted  in  hw, 
'  go  with  ail  my  heart,  I  think  it  will  be  a  good  thing  for  you  to  *"^  *  **^t]„ 
'  learn  the  trade/;  On  his  telling /?a^/i«Ai^  what -S.  had  said,  i5a«w-  ^ed°b?^. 
ill  agreed  witli  him  ;  and  he  lived  with  him  in  Shebbear  for  the  last  ing  another 
iO  days  and  upwards  before  he  attained  the  age  of  245. — Lord  master  with  the 
Cenyon  C-  J-     This  case  is  very  distinguishable  from  that  of  Rex  «>n8ent  of  the 
.  Crediion  la),  which  we  decided  a  few  days  ago  :  and  upon  the  ^.^*'    ^***" 
ame  Kroum  on  which  we  tiiere  held  that  no  settlement  had  been  ^rW^  find*"^' 
;auied  as  an  apprentice  by  tlie  subsequent  service,  I  think  it  is  as  the  fact  of 
Jear  that  the  Sessions  have  drawn  the  right  conclusion  in  this  case  such  consent, 
(I  adjudging  that  a  settlement  was  gained  by  the  service  with  the  *°J*  not  merely 
ocond  master.     There  is  no  doubt  but  that  the  indentures  still  ^videncc  of  it -. 
ubsisted  in  point  of  law,  not  having  been  delivered  up  or  can-  found  Uwt  on 
:elied»  or  any  consideration  paid  for  doing  so.     In  the  former  case  application  by 
ve  were  satisfied  that  the  master  did  not  really  mean  to  give  a  the  apprentice' 
larticular  assent  to  the  second  service  :  he  had  there  told  the  ap-  ^^  1">  original 
>reiitice  to  go  where  he  pleased,  having  no  further  occasion  for  ^^^'  ^^'  '*»J*^ 
un;  and  when  the  apprentice  told  him  where  he  was  going,  he   ( w^'T^ouW  not 
uuwered  that  he  might  go  there  or  any  where  else.     But  here  the  take  him  wiih- 
oaster  was  apphed  to  for  his  consent  to  the  particular  person  out)  tlie  master 
lamed ;  and  he  expressed  his  approbation  of  the  apprentice  going  ^^>  *' he  might 
here,  telling  him  that  it  would  be  advantageous  to  him  to  learn  ^  ^'^  ^*  !"* 
lie  trade.     This,  then,  was  not  an  indiscriminate  leave  to  serve  j^  would  be  a 
my  person,  but  a  particular  consent  to  a  particular  service ;  and  good  thing  for 
iua  ia  the  plain  line  of  distinction  between  all  the  cases ;  which  it  him  to  learn 
•  to  be  boped  will  make  an  end  of  all  such  questions  in  future.  ^^^  ^^^^  >*'  ^i^ 
Perhaps  it  would  have  been  more  correct  for  the  Sessions  to  have  w^*^o**^en 
bund  the  fact  of  such  particular  consent,  instead  of  only  finding  ^ence^to  war'. 
;he  evidence  of  it,  as  they  have  done.     And  if  any  thing  were  rant  the  condu- 
ikely  to  turn  upon  it  in  this  case  it  should  be  sent  down  to  them  sion  of  the  Scs- 
igain  to  find  that  fact.     But  I  do  not  know  what  advantage  could  ^^^J^^  ^^^  ^^^ 
iccrue  from  thence  to  the  respondents,  for,  in  effect,  the  Sessions  °,"?*"*^  ™*Sj'^ 
lave  drawn  that  conclusion,  and  upon  these  premises  I  do  not  see  ^^  ^^  particular 
low   they   could  have    drawn   any   other.  —  Grose  J.     I    am  service. 
lecidedly  against  sending  this  case  down  again  to  the  Sessions,  (^a)Ante,^l516. 
he  only  consequence  of  which  would  be  to  enhance  expence :  for 
[  think  that  they  clearly  meant  to  find  the  fact  of  the  original 
naster's  consent  to  the  second  service,  and  by  their  adjudication 
tbey  have,  in  effect,  found  that  fact.    I  have  reconsidered  what  I 
lajd  the  other  day  in  Ilea:  v.  Creditotit  and  am  satisfied  that  it 
is  right ;  namely,  that  whether  there  be  a  consent  to  a  particular 
lervice  or  not  is  properly  a  question  of  fact  for  the  Sessions  to 
determine.     In    the    former   case   they   victual ly   negativcNl    the 
consent,  a:>  here  ihey  have  found  it ;  and  1  think  the  evidence 
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An  apprentice  . 
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prenticcsliip 


588,  Si.  CuihherTsv.Wesihury,  H.T.  32  G.  2.  iBiirr.  5.  C.  470. 
—  S,y  being  settled  in  St.  C,  was  bound  an  apprentice  on  the  4th 
of  December  l76Sf  by  indenture  of  that  date,  to  C,  who  then  and 
for  several  years  before  resided  in  fT.,  but  whose  legal  settlement 
was  at  H.f  a  neighbouring  parish ;  and  he  entered  into  the  service 
of  C.  on  the  said  4th  of  December.  C,  having  been  some  years 
before  applied  to  by  the  parisli-officers  of  JV.  to  obtain  a  certificate 
fVom  //.  (which  he  then  promised  to  do),  did  afterwardSy  o*  the 
26th  day  of  the  same  month  of  December,  obtain  a  certificate  from 
H;  acKnowledging  him  to  be  their  inhabitant  legally  settled: 
which  certificate  was,  the  same  day,  delivered  to  the  overseers  of 
W,  The  pauper  continued  with  and  served  C,  under  the  in- 
denture, from  the  said  4th  day  of  December,  for  and  during  the 
spaee  of  three  years ;  and  resided  all  that  time  with  C.  in  fV. — 
Lord  Mansfield  delivered  the  opinion  of  the  Court ;  which  he 
said  was  agreeable  to  their  sentiments  intimated  upon  the  argu- 
ment :  for  their  opinion,  he  said,  upon  this  binding,  so  circum- 
stanced as  is  stated,  and  a  service  of  only  22  days  under  it,  by  the 
apprentice  in  1V.y  was,  *^  That  he  has  gained  no  settlement  there." 
For  it  is  in  the  nature  of  a  condition  precedent  to  the  gaining  any 
settlement  at  all,  **  That  the  apprentice  must  have  been  bound  to, 
and  served  for  40  days,  a  person  who  did  not  come  into  or  reside 
in  the  parish  by  means  or  licence  of  a  certificate  :*'  and  aa  in  the 
present  case,  this  precedent  condition  has  never  been  performed, 
he  cannot  have  gained  a  settlement.  And  it  is  distinguishable 
from  the  case  to  which  it  has  been  compared,  of  a  servant  hired 
when  upmarried,  and  marrying  before  his  year  is  expired  (which 
has  been  holden  not  to  prevent  his  settlement) ;  because  there  the 
event  was  subseauent  to  the  contract,  which  was  complete  aod 
strictly  regular  wnen  entered  into,  and  required  no  precedent  con- 
dition of  that  kind ;  it  being  only  necessary  to  be  unmarried  when 
hired :  so  that  in  that  case,  it  is  in  the  natu>c  of  a  condition  sab- 
sequent.  But  this  is  a  condition  precedent ;  and  the  apprentice 
is  under  an  absolute  disability  of  gaining  a  settlement,  unless  be 
be  bound,  and  serve  40  days  to  a  man  who  did  not  come  into  or 
reside  in  the  parish,  by  means  or  licence  of  a  certificate ;  which 
this  pauper  has  not  done :  and,  consequently,  he  has  cained  no 
settlement  by  this  service. 

589.  Rex.  v.  Spotland,  H.T.  5G.S.  Burr.  S.  C.  527.  —  The 
paupier,  when  a  boy  of  about  14  years  of  age,  was  legally  bound 
an  apprentice  by  his  father  to  one  O.,  of  C,  a  certificated  person 
from  M.  to  C. ;  and  served  his  master  in  C.  for  some  years  :  then 
he  removed  with  his  master  into  iS. ;  where  he  served  him  40 
days  and  upwards;  and  then  was  married  to  a  young  woman 
whose  parents  lived  in  C  .*  and  till  the  expiration  of  the  appren- 
ticeship, which  was  upwards  of  half  a  year,  he  daily  worked  with 
his  master  in  S.;  but  went  and  lodged  with  his  wife,  at  her 
parent's  house  at  C.  —  Lord  Mansfield:  It  is  admitted,  that 
the  apprentice  gained  a  settlement  in  S.  My  present  tliouglits 
upon  this  case  are  these :  The  master,  the  certincate-man  from  Af* 
to  C,  gained  no  new  settlement  in  S. :  and  the  pauper  still  re- 
mained an  apprentice  to  this  certificate-man.  The  master  may 
stiil  go  back  to  C,  the  parish  to  which  he  was  certificated.  There- 
fore^ I  think  at  present,  that  the  apprentice  could  uot  gain  a  set- 
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tlement  in  C. — And  the  Court  was  of  opinion  that  he  had-  expired.    The 
gained  a  settlement  in  5.  ■        •  apprentice 

gidns  a  settlement  by  this  removal  and  residence  in  B;  notwithstanding  the  certificate.     Cald.  98. 

590.  Romsey  v.  St.  MichaePs,  E.  T.  9  G.  3.  Burr.  S.  C.  640.  —   An  apprentice 
B*  was  bound  apprentice  by  indenture,  for  four  years,  to  K,^  of  whohastenFcd' 
the  parish  of  A.  S. ;  with  whom  he  there  served  and  resided  for  **>'*«  y«»"  out 
three  years ;  and  then  it  was  agreed  between  the  said  j^f.,  B,y  and  ^^^^^  ^  * 
one  D.,  that  B.  should  work  with  D.  the  renuiindei*  part  of  the  ap-  g'S^'^'J^S^^ 
prenticeship ;  for  which  K.  was  to  receive  2^.  a  week.     He  served  ment  by  serv. 
and  resided  with  him  accordingly  in  the  parish  of  R, ;  and  D.y  ing  the  remain. : 
during  the  whole  time,  resided  within  that  parish,  under  a  certi-  der  of  hi» time,  ■ 
ficate  from  the  parish  of  St.  G.    The  question  was.  Whether  the  ^^^^  ^ 
residence  in  R.  was  under  the  certificate  ?  —  Lord  Mansfield  :  tor^^nMnTto 
This  question  is  plainer  than  any  argument  can  make  it.     The  end  acerHfioate^man 
and  intention  of  this  act  of  parliament  was  to  prevent  certificate-  in  n  diflRerent 
persons  from  bringing  a  charge  upon  the  parishes  into  which  they  parish, 
came  by  certificate.     How  can  it  be  imagined,  then,  that  another 
man's  apprentice  should  gain  a  settlement  by  serving  him  in  that 
parish,  wnen  his  own  apprentice  is  made  incapable  of  doing  so  ?  — 
Mr.  Justice  Yatjbs  :  The  intention  of  this  act  of  parliament  is, 
that  .the  certificate-man  shall  not  be  the  instrument  of  the  ap- 
pirentice's  gaining  a  settlement  in  the  parish  to  which  he  himself 
came  by  certificate  ;  though  he  may,  indeed,  be  an  instrument  of, 
his  gaining  one  in  a  third  parish  :  as  in  the  case  of  Rex  v.Petham.{a)  (a)JtUe,^l.SBS. . 
So,  in  the  case  of  Rex  v.  East  Bridgeford  (b)^  East  Bndgeford  was  (6)^ni«,pl.557. 
a  third  parish,  and  not  the  parish  to  which  Edward  George,  the 
assignor  of  the  apprentice  to  Bagsaleyy  was  certificaUd.     There 
is  nothing  in  the  case  of  East  Bridgeford  which  conffadicts  the 
posjtion,  that  no  certificate-man  shall  be  the  instrument  of  an  ap- 
pi:ehtice's  gaining  a  settlement  in  the  same  parish  into  which  he 
tiimself  came  under  certificate.  —  Mr.  Justice  Aston  :     The 
iriociple  is,  that  the  certificate-man  shall  not  be  an  instrument  of 
lurthening  the  same  parish  with  the  apprentice  ;  but  there  is  no 
38topipeI  or  conclusion  between  the  parish  that  gave  the  certificate 
md  a  third  parish.  —  Mr.  Justice  Willes  concurred. 

591.  Kexw.  JVeddington,  E.T.  14  G.  3.  Burr.  S.  C.  766.— The  ^^^* 
)auper  was  born  in  the  parish  of  C,  where  his  father  then  resided  person  wl&o  is 
mder  a  legal  certificate  from  the  parish  of  tV.,  and  where  he  (the   bound  appren- 
ather)  still  resided  under  the  certificate.    In  June  1748,  the  pauper,   tice  in  the  cer-   '• 
jeing  Ihen  of  the  age  of  eight  years  and  a  half,  bound  himself  ap-  *»fi<»ted  iMiiali, 
ireatice  by  indenture,  with  his  father's  consent  (who  was  a  party  ?"^**"  be'*"' 
:o  the  indenture,)  to  Af.,  of  C,  for  seven  years ;  and  served  him  j^ncellS,  Wnd 
herein  under  the  indenture  one  year  and  a  half:  and  then  the  in-  himself appren- 
lenture  was  destroyed,  by  consent  of  the  master,  the  father,  and  tice  in  a  differ- 
:he  apprentice.    Tlie  pauper,  within  half  a  year  afterwards,  bound  f"'  parish,  and 
himself  apprentice  by  indenture,  with  his  father's  consent,  to  M.,  ^^S^nt  un- 
if  the  parish  of  i?.,  for  seven  years ;  and  served  him  in  the  said  j^^  ^j^  second 
parish,  under  the  said  last-mentioned  indenture,  four  years ;  and  indenuirea,  he 
then  this  indenture  was  destroyed  by  consent  of  the  master,  the  may  afterwards 
father,  and  the  apprentice.    The  pauper,  after  this,  returned  into  g«n  « tetae- 
C^  and  bound  himself  apprentice,  by  indenture,  to  one  S.,  for  two  ^*^!^l^i""k? 
greats,  and  duly  served  S.  in  the  said  parish,  under  the  said  last-  JjJ*^  ^JlJi^hto'* 
mentibned  indenture,   the  whole  of  the   said   two  years.     The  #hich  his  father 
paUpier,  in  about  three  vfiars  next  after  the  expiration  of  his  said  w»ftc«U.^«iwi. 
apprenticeship  to  the  said  6'.,  hired  himself  for  a  year  lo  L*  S.>o^  \Ui.  v.  ^>aM^>2v* 
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the  said  parish  of  C. ;  and  duly  served  him,  in  the  same  parish,  for 

a  year,  under  the  said  hiring.  —  And  the  Court  was  of  opinion 

that  the  indentures  had  been  legally  dissolved,  and  that  the  pauper 

had  gained  a  settlement  in  C-   and  the  orders  removing  them 

from  that  place  to  W.  were  quashed.  • 

If  an  appnn-  592.  Rex  v.  S/.  Peters,  in  Derby,  E.  T.  26  G.  8.  1  T.  R.  218. 

ticebeboundto  -i- The  pauper,  on  the  5th  of  November  1751,  was  bound  ap- 

L^^^A^*       prentice  for  seven  years  to  Pinn  in  the  parish  of  All  Saints^  to 

and  the  cer-        which  place  P.  had  a  certificate  from  the  parish  of  SmaUey.    The 

tafying  pariah      pauper  served  his  master  in  A.  S.  about  6ve  years  and  a  half.  And 

giva  tlia  master    the  master  with  his  family,,  at  Lady-day  1757>  removed  to  C,  where 

a  oaw  certificate  h^  resided  till  the  14th  of  January  1758,  when  S.  granted  P.  a 

^J^?JjJ*"  ^  ^  certificate.     Between   Lady-day  1757  and  the  Hth  of  January 

JJ^OTie^by  *  1758,  the  pauper  served  his  master  upwards  of  40  days  in  C. 

larriog  bb         P*»  the  master,  never  returned  to  A,  S.,  but  continued  at  C.  under 

maHCTthelatt     the  certificate.     The  pauper  returned  to  A.  S,  in  the  suaimer  of 

40  days  of  his      1758,  and  served  his  master  there  upwards  of  40  days  after  S-  had 

time  in  the         granted  the  certificate  to  C     The  Sessions  were  of  opinion,  that 

P*™  ^     *       the  pauper  gained  a  settlement  by  such  last  service  in  A.  Sm    The 

only  question  was.  Whether  the  second  certificate  to  the  paridi  of 
C  discharged  the  former  one  to  the  parish  of  A.  S.,  they  having 
both  been  given  by  the  parish  of  S.f  —  The  Pourt  was  of 
opinion  that  this  question  was  determined  by  the  case  of  Rex  v. 
(fl)Poj<,pl.757.    The  Inhabitants  of  Birdham.  {a) 

If  an  apprentice  593.  Rex  V.  Hinckley  (*),  T.  T.  31  G.  3.  4  T.  R.  371.  —  Pwr- 
to  a  certificate'  borough  was  bom  at  P.,  ( where  his  father  was  legally  settled,)  and 
jirrion  be  as-  at  nine  years  old  was  bound  a  parish-apprentice  io  P.of  H^who 
"*"*d  master  ^^  residin^t  H.  under  a  certincate  from  C.  The  pauper»  after 
in^e same  '  serving  part  of  his  time  with  P.,  was  assigned  by  him  to  H^  a 
parish,  he  can-  legal  parishioner  of  i/.,  under  an  agreement,  by  which  H.  was  to 
not  gain  a  set-  pay  If.  a  week  to  P.,  and  which  sum  was  paid  accordingly.  He 
tlement  in  that    served  H.  in  H.  abov^  40  days  before  he  left  him.  —  Lord  Kee- 

^'^du!'^  "^^d  ^^^  ^'  ^'  ^^^^^^^^^  ^^®  unanimous  opinion  of  the  Court.  The 
mLter.  question  in  this  case  is.  Whether  any  settlement  was  obtained  bj 

SlC  thbert*8  apprentice  by  his  service  under  his  second  master,  who  was  a 


Wfls4MiTT,aii/ei  parishioner  of  //.,  in  that  parish,  his  first  master  by  whom  he  m 
pi.  588.    '  assigned  having  been  certificated  thereto  ?     The  first  impression 

RoQMeyt;.  St.  made  upon  my  mind  was,  that  as  the  last  40  days  of  the  appren- 
Michael,  anic,  ticeship  were  served  under  a  person  who  was  not  under  the  dk- 
pl.  5S0.  ability  of  the  certificate,  such  service  gained  a  settlement;  but 

upon  looking  more  fully  into  the  authorities  cited,  on  which  I  had 
formed  my  first  opinion,  and  adverting  more  particularly  to  the 
words  of  the  statute  of  Anne,  I  am  disposed  to  think  that  a  settle- 
ment was  not  acquired  by  the  service  under  the  indenture  with 
the  second  master  in '  //.,  although  he  were  not  residing  there 
under  the  certificate.  And  that  opinion  which  we  have  formed 
proceeds  principally  on  the  words  of  the  statute  of  Anne,  and  the 
view  with  which  it  was  passed.  By  the  general  tenor  of  the 
certificate-act,  persons  settled  in  one  parish,  bringing  a  certificate 
with  them  into  another,  have  a  right  to  remain  there  until  they 
become  chargeable ;  and  the  parish  to  which  such  certificate  is 
granted  cannot  refuse  to  receive  them.  But  the  mischief  was» 
that  though  the  certificated  persons  themselves  could  not  gain  a 
settlement  in  that  parish,  yet  they  were  the  means  of  conferring 

(6)   Stre  Kci  r.  Catesby,  poit,  pi.  727. 
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settlements  on  others,  by  taking  servants  and  apprentices,  which 
was  thought  to  be  a  great  harcbhip  on  those  panshes,  who  were  * 

bound  to  receive  them  under  the  certificate.     Therefore,  to  pro- 
vide against  that  inconvenience,  the  12  Ann,  stat.  1.  c.  18.  was 
passed ;    which,  afler  reciting  the  8  &  9  fT.  3.   c.  30.  and  that 
many  persons  obtaining  and  bringing  such  certificates  do  fre- 
quently take  apprentices  bound  by  indenture,  and  hire  and  keep 
**  servants  by  the  year,  who  by  reason  of  such  apprentices  and 
**  services  do  gain  settlements  in,  and  become  a  great  burthen  to, 
"  such  parishes,  &c.,  though  such  naasters  coming  with  such  cer- 
**  tificat^  have  by  virtue  tnereof  no  settlements  in  such  parishes,*' 
Ac. ;  for  remedy  it  enacts,  <*  that  if  any  person  whatsoever,  n^o 
**  shall  be  an  apprentice  bound  by  indenture  to,  or  shall  be  a  hired 
**  servant  to  or  with,  any  person  whatsoever,  who  did  come  into 
**  or  shall  reside  in  any  parish,  &c«  by  means  or  licence  of  such 
**  certificate,  and  not  afterwards  having  gained  a  legal  settlement 
**  in  such  parish,&c.  such  apprentice  bt/  virtue  qfsuc/i  apprenticeship, 
**  indenture,  or  bindings  any  such  servant  by  being  hired  by,  or 
**  serving  as  a  servant  as  aforesaid  to,  such  person,  shall  not  gain 
**  or  be  adjudged  to  have  any  settlement  in  such  parish,  &c.  bu 
*'  reason  qf  such  apprenticeship  or  binding,  or  by  reason  of  such 
**  hiring  or  serving  tnerein ;  but  every  such  apprentice  and  servant 
'*  shall  have  his  and  their  settlements  in  such  parish,  &c*  as  if  he 
"  or  they  had  not  been  bound  apprentice  or  apprentices,  or  had  not 
'*  been  a  hired  servant  or  servants  to  such  person  as  aforesaid." 
There  has  never  been  any  precise  determination  on  this  point ; 
and  therefore  we  think  it  better  to  abide  by  the  words  of  the  act, 
from  whence  the  intention  of  the  legislature  can  best  be  collected. 
And  the  act  having  expressly  provided,  that  persons  bound  ap- 
prentices to  certificated  men  shall  not  *'  by  virtue  of  such  appren- 
**  ticeship,  indenture  or  binding,**  gain  a  settlement  in  such  parish,  it 
is  necessary  that  the  binding  should  be  such  as  would  be  capable  of 
conferring  a  settlement  by  service  under  the  original  master  in 
that  place,  otherwise  no  settlement  can  be  gained  there  by  virtue 
thereof.    For  the  legislature  intended,  that  no  act  whatever  of  this 
sort  Jbne  by  a  certificated  man  should  help  to  bind  the  parish. 
As  to  the  case  of  Rex  v.  Petham  (a),  where  it  was  held  that  the   (a)Antt,p\,SSS. 
apprentice  of  a  master  certificated  to  Tenterden  might  gain  a  set- 
tlement under  an  assignment  to  a  second  master  residing  at  L., 
which  was  a  third  parish ;  that  does   not  govern   the  present ; 
because  it  does  not  interfere  with  the  policy  of  the  statute  of 
Anne ;  for  the  parish  of  L.  had  not  received  the  original  master 
by  force  of  the  certificate,  and  therefore  had  no  right  to  avail  them- 
selves of  the  provisions  of  that  statute,  which  was  intended  for  the 
protection  of  the  certificated  parish.     But  here  the  words  of  the 
statute  cover  H.  in  the  broadest  manner,  to  prevent  any  burthen 
coming  on  that  parish,  on  account  of  their  obligation  to  receive 
the  certificated  person.     The  other  case  prfncipally  relied  on,  of 
Ramsey  parish  (6),  has  no  application  to  the  present  Question  ;  for  {f)Anu,\\^^a, 
though  it  was  contended  generally  at  the  bar,  that  the  statute  of 
Anne  was  confined  to  apprentices  bound  by  indentures  to  cer- 
tificated masters,  and  claiming  settlements  by  serving  under  such 
original  masters,  yet  the  Court  by  no  means  adopted  that  argu- 
ment, but  decided  rather  on  the  ground,  that  no  settlement  could 
be  gained  by  the  apprentice^  through  thg  medium  of  a  certificated 
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The  apprentice 
of  a  master 
living  at  A,  who 
has  a  certificate 
from  B,  but  not 
delivered  to  the 
parish-offioersof 
A,  may  gain  a 
settlement  by 
such  appren- 
ticeship. 


(4i)Pe<l,pl.716. 


A  certificate 
extends  to  a 
wife,  though 
married  aSer  it 
was  granted; 
and  no  appren- 
tice to  such 
wilb,  after  the 
husband*s 
death,  can  gain 
a  settlement  in 
the  certificated 
parisli. 

^  East,  281. 
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penen  in  that  piEirish.  Therefore,  as  there  has  been  heretofore  no 
determination  on  this  point,  as  the  statute  of  Anne  was  passed  for 
the  express  protection  of  the  certificated  parish,  and  as  the  words' 
of  the  act  are  very  particular  and  positive  in  favour  of  that  parish, 
we  see  no  reason  to  restrain  the  meaning  of  them  to  a  service  with 
the  original  master. 

594.  Rex  v.    Wensley,   H.  T.   S3  G.  3.    5  T.  R.  154 The, 

pauper,  being  legally  settled  at  W.y  was  bound  apprentice  to  H,^ 
of  C«,  with  whom  he  continued  two  years.   Before  the  pauper  was 
bound  to  i/.,  the  overseer  of  £7.  told  H,  he  must  procure  a  certi- 
ficate, or  they  would  remove  him ;  he  accordingly  before  such 
binding  of  the  pauper  procured  a  legal  certificate  from  the  parish . 
of  2)., directed  to  the  township  of  C,  acknowledging  //.  to  be  their, 
parishioner;  but  nothing  further  passed  between  //.   and  the 
overseers  of  C,  respectmg  the  certificate,  afler  their  first  requi-. 
sition  to  him  to  procure  one;  he  therefore,  not  being  again  called, 
upon,  did  not  deliver  the  certificate  to  the  overseers  of  C,  and  it , 
remained  in  his  hands  without  mention  or  further  notice  during 
the  whole  time  that  the  pauper  served  him  as  his  fipprentice  at  C; . 
but  some  time  after  the  pauper  left  //.,  the  certificate  was  de- , 
livered  by  i/.  to  the  overseers  of  C.    The  Court  of  Quarter  Ses- . 
sions  confirmed  the  order,  by  which  the  pauper  and  his  family . 
were  removed  from  CX  to  W,  —  Lord  Ken  yon  C.  J.    We  cannot . 
depart  from  the  express  and  positive  words  of  the  act  of  parlia- , 
nient,  which  are'  decisive  of  this  question.    In  the  construction  of 
some  statutes,  the  Courts  have  thought,  from  considering  the  con- 
text and  the  words  of  it,  that  some  particular  words  are  merely 
directory ;  but  there  is  nothing  in  this  statute  to  show  that  the 
words  commented  upon  should  be  construed  to  be  directory  only. 
The  statute  says  expressly  that,  ''  if  any  person,  who  shall  come  . 
*'  into  any  parish,  &c.  shall  at  the  same  time  procure,  bring,  and 
**  deliver  to  the  churchwardens,  &c.  of  the  parish  where  sucli 
'<  person  shall  come  to  inhabit,  a  certificate,"  &c. ;  the  act,  there- 
fore, requires  a  delivery  at  the  time  when  the  pauper  goes  into 
tlie  certificated  parish ;  and  it  is  essential  to  the  interest  of  that 
parish  that  it  should  be  delivered,  as  the  withholding  it  from  them 
for  a  time  may  be  the  means  of  introducing  frauds.     The  case  of 
Rex  v.  Buckingham  (a)  only  decided  that  a  certificate,  though  not 
delivered,  was  an  acknowledgment,  by  the  parish  granting  it,  that  , 
the  pauper  was  settled  with  them  when  it  was  given,  but  did  not 
determine  that  it  prevented  the  pauper  gaining  a  settlement  in  the 
certificated  parish  afler  it  was  granted.  —  Both  orders  quashed. 

595.  Rex  v.  Hampton,  E.  T.  33  G.  3.  5  T.  R.  266.  —  In  the 
year  1755,  Duffell  and  Mary  his  wife,  came  to  Reside  in  the  parish 
of  ^ff.,  under  and  by  virtue  of  a  certificate,  dated  the  10th  of 
August  \155y  granted  by  the  churchwardens  and  overseers  of  the 
poor  of  the  parish  of  T.,  and  duly  allowed,  &c.  acknowledgiog 
«/.  D*  and  M.  his  wife,  to  be  inhabitants  legally  settled  in  7. 
Afler  the  granting  of  the  certificate  M.  D,  died ;  and  J.  D. 
married  a  second  wife,  named  M.,  on  the  Hth  of  April  1771  y 
with  whom  he  continued  to  reside  in  //.,  until  the  September  fol- 
owing,  and  then  died,  leaving  the  second  M.  Z).  him  surviving, 
who  continued  to  reside  in  tlie  parish  of  //.,  and  who,  on  the  8tn 
oi'  AuQUit  1791,  took  R.  an  apprentice,  beiffg  a  poor  girl  of  the 
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parish  of  S^.  iVf.,  who  was  regularly  boiMid  to  her  by'iAdenturc 
by.  ihe  parish-officers  of  St.  M.,  till  she  should  attain  the  age 
of  21  y  or  day  of  marriage*     The  apprentice  served  under  the» 
indentures  in  //•,  upwards  of  40  days,  wjien  her  mistress^  the 
second  M*  Do  flied. — Lord  Kenyon  C.J.    The  question  arises 
on,  the  statute  12  Ann,  st.  1.  c.  18.»  and  it  is,  whether  the  pauper 
could  gain  any  settlement  in   //.,  by  serving  there  under  the 
indentures  of  apprenticeship  to  the  second  wife  of  the  certifi- 
cated person  from  T. ;  and  I  am  of  opinion^  that  she  gained  no 
settlement  there  by  such  service.    It  has  been  decided  that  a 
parish-certificate  extends  to  those  who  were  not  orisinally  in- 
duded  \%  it  as  members  of  the  family  at  the  time  when  it  was 
given*    In  the  Sherborne  case  (a)  it  was  determined  that  children,   {a)pou,^\,lz^. 
bom  after  the  granting  of  the  certificate,  fell  within  the  protection^ 
if  it  may  be  so  called,  or  rather  (in  that  case)  tlie  disability  of  the 
Gfrcificate;  and  that  they  could  not  gaip  a  settlement  in  the  cer- 
tificated parish  by  hiring  and  service.    Now,  in  point  of  reason,  I 
cannot  distinguish  this  case  from  that :  for  beyond  all  doubt  the 
certificate  extends  to  the  second  wife ;  she  is  part  of  the  family 
of  the  certificated  person.     In  the  case  of  Rex  v.  Darlington  (b)  :(6)Poit,pl.74*i. 
we  said  that  the  certificate  only  extended  to  those  who  constituted 
a  part  of  the  family  of  the  person,  to  whom  it  was  given ;  and  . 
when  the  children  of  that  person  married  and  settled,  and  became 
the  heads  of  other  families,  the  families  descending  from^tbcm  . 
could  not  claim  the  protection  of  the  certificate;  because  they 
were  the  members  of  a  different  family  from  that  to  which  the 
certificate  was  civen.     But  I  think  that  the  case  of  Ilex  v.  Shtt' 
Some  deddes  this ;  there  a  child,  born  after  the  giving  of  tho  : 
<:ertificate9  was  held  to  be  included  in  it,  and,  consequently)  could 
not  acquire  a  settlement  in  that  parish  by  hirine  and  service :  so  . 
here,  the  second  wife  was  ingrafted  into  and  formed  part  of  the 
ftmily  of  the  pater^famUias ;  and  no  apprentice  or  servant  could 
l^n  a  settlement  by  serving  her  in  that  parish  to  which  the  cer- 
tificate was  given. —  Buller  J.     I  confess  this  case  strikes  me  in  : 
a  difi^erent  Tight  from  my  Lord  Chief  Justice ;  I  think  that  the 
reasons  given  in  Rex  v.  Darlington  decide  this  casQ  and  prove 
that  the  pauper  gained  a  settlement  in  H,    The  certificate  was 
originally  granted  to  A.  and  his  wife,  who  was  named  in  it ;  she 
died,  the  husband  then  married  another  wife,  who  survived  him ; 
ai|d  un^er  this  second  wife  this  pauper  claims  a  settlement  by . 
apprenticeship.    I  agree  with  the  proposition,  according  to  Rex 
▼•  Sherborne^  that  when  the  husbana  married  the  second  wife  she 
became  a  part  of  his  family,  and  as  such  was  protected  by  the  . 
certificate ;  and  so  she  continued  as  long  as  she  remained  a  part 
of  his  family.     But  I  consider  the  certificate  operating  in  favour 
of  tfie  man  and  his  family,  as  long  as  any  of  the  members  of  it 
rftmained  part  of  his  family:  but  when  the  husband  died,  tlie  wife 
was  no  longer  a  part  of  his  family,  but  might  have  been  removed 
back  to  his  parish.    And,  consequently,  any  person  serving  with 
her  there  as  an  apprentice  after  that  time  might  ^n  a  settlement 
by  such  apprenticeship.  —  Grose  J.    The  quesuon  in  this  case 
ia..  Whether  the  apprentice  of  the  wife  of  a  certificated  person*.  . 
married  to  him  afler  the  certificate  graiited,  and  taking  the  ,ap«  . 
prentice  after  her  husbands  death,  gains  a  settleinent in  the  parisli 
to  which  the  ccriificatc  was  given  by  a  residence  of  40  days  in 
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that  parish  under  the  binding  by  indenture  of  apprenticeship? 
This  question  depends  on  the  true  construction  of  S  &  9  fV.9, 
cSO.  §1.;  9 &  10  fV.i.c.  II. ;  and  12  Ann.  st A.  c.  IS.  ^ 2.  By 
the  first  of  these,  (S  &&  W.  3.)  if  any.  person  shal^  come  into  any 
parish  or  place  there  to  reside,  and  at  the  same  tinre  bring  and 
deliver  to  the  officers  of  the  parish  or  place,  a  certificate,  thereby 
owning  and  acknowledging  the  person  mentioned  in  that  certificate, 
to  be  an  inhabitant  lenity  settled  in  that  parish,  township,  or 
place,  every  such  certificate  shall  oblige  the  said  parish  or  place 
to  receive  and  provide  for  the  person  mentioned  in  the  certificate, 
together  with  his  family,  as  inhabitants  of  that  parish  ;  and  then, 
and  not  before,  it  shall  be  lawful  for  such  person  and  his  Children, 
though  born  in  that  parish,  not  having  otherwise  acquired  a  legal 
settlement,  to  be  removed,  conveyed,  and  settled  in  the  parish  or 
place  from  whence  such  certificate  was  brought.  It  is  observable 
that  nothing  is  contained  in  this  act,  respecting  the  wife  of  the 
person  named  in  the  certificate  (unless  she  is  herself  named),  but 
as  she  may  be  considered  to  be  included  in  the  words  '*  his 
family  ;**  and  yet,  undoubtedly  in  law,  the  parish  giving  the  cer- 
tificate is  bound  to  provide  for  the  wife,  whether  she  be  named  in 
it  or  not,  or  whether  a  part  of  his  family  when  the  certificate  was 
given ;  and  the  parish  to  which  the  fnan  comes  cannot  remove  the 
wife  from  the  husband,  resident  under  the  certificate.  Upon  this 
act  a  doubt  arose  by  what  act  a  person  coming  to  reside  within  a 
parish  by  virtue  of  a  certificate  might  procure  a  legal  settlement; 
and  in  the  very  next  year,  the  parliament  passed  an  act,  9  &  10  ^.S. 
c.ll.  to  obviate  the  doubt,  and  in  the  preamble  stated  the  doubt 
in  the  way  I  have  stated,  f •  e.  by  what  act  a  person  coming  to 
inhabit  or  reside  within  a  parish  by  virtue  of  any  such  certificate 
may  procure  a  legal  settlement;  and  by  that  statute,  which 
{a)Pm,'p\.7S3.    Wrignt  J.  in  Rex  v.  Shetbome  (a),  calls  declaratory  and  explanatory, 

it  is  enacted  that  no  person  or  persons  whosoever,  who  shall  come 
into  any  parish  by  any  such  certificate,  shall  be  adjudged  by  any 
act  whatsoever  to  have  procured  a  legal  settlement  in  such  parish, 
unless  he  or  they  shall  really  and  bond  fide  take  a  lease  of  a  tene- 
ment of  the  value  of  10/.  ^er  annum,  or  shall  execute  an  annual 
office  in  such  parish,  being  legally  placed  in  such  office.  In  E. 
15  G.2.  that  case  Rex  v.  Sherborne  came  on ;  and  it  arose  upon 
the  construction  of  these  statutes.  The  question  was.  Whether 
the  son  of  a  certificated  person,  born  of  a  second  wife,  after  the 
certificate  granted,  could  gain  a  settlement  in  the  parish  into 
which  the  father  came  with  the  certificate  by  service,  and  in  any 
other  mode  than  the  two  pointed  out  by  9  &  10  IV.S.  i.  e.  renting 
a  tenement  of  10/.  per  annum,  or  executing  an  annual  office  ?  It 
was  held  that  the  8  &  9  fr.3.  extended  not  only  to  the  certificate- 
man,  but  to  ALL  his  family,  and  all  his  children;  and  they  held 
that  this  child,  although  not  coming  into  the  parish  when  the 
fiither  came,  yet  being  afterwards  in  the  parish  as  part  of  his 
father's  family,  was  within  the  above  statutes.  This  is,  in  effect,  a 
determination  that  not  only  the  persons  named  in  the  certificate, 
but  every  person  of  the  future  family  of  the  person  to  whom  it  Is 
granted,  are  within  the  above  statutes.  The  case  before  the 
Court  is.  Whether  a  person,  who  has  served  an  apprenticeship  to 
a  ftecond  wife  married  to  a  certificate-man  afler  he  came  into  the 
parish,  and  when  she  was  his  widow,  thereby  gains  a  settlement  ? 
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The  case  of  an  apprentice  to  a  certificated  person  is  provided  for 
by  YO  Ann*  st,  1.  c.  18.     The  preamble  of  which  is  thus ;  I  read  it 
because  an  argument  arises  upon  it,  which  appears  against  my 
opinion  in  the  present  case :  **  Whereas  many  persons,  obtaining 
**  and  bringing  such  certificates,  do  frequently  take  apprentices 
**  bound  by  indenture,  and  hire  and  keep  servants  by  the  year, 
**  who  by  reason  of  such  apprenticeships  and  services  do  srain 
*^  settlements  in,  and  become  a  great  burthen  to,  such  pari^es, 
**  &c.,  though  such  masters  coming  with  such  certificates  have  by 
*'  virtue  thereof  no  settlements  in  such  parishes,  for  remedy  thereof 
*'  it  18  declared  and  enacted,  that  if  any  person  whatsoever,  who, 
*'  upon  or  after  the  24th  June  1713,  shall  be  an  apprentice  bound 
**  by  indenture,  or  shall  after  the  said  24>th  of  Juncy  be  a  hired 
"  servant  to  or  with  any  person  whomsoever,  who  did  come  into  or 
**  shall  reside  in  any  parish,  township,  or  place  by  means  or  licence 
**  of  such  certificate,  and  not  afterwards  having  gained  a  legal 
**  settlement  in  such  parish,  such  apprentice  by  virtue  of  such  ap- 
*'  prenticeship,  indenture,  or  binaing,  and  such  servant  by  being 
*'  nired  by  or  serving  as  a  servant  as  aforesaid  to  such  person,  shall 
"  not  gain,  or  be  adjudged  to  have,  any  settlement  in  such  parish, 
'*  township,  or  place,  by  reason  of  such  appreiUiceship  or  bmding, 
**  or  by  reason  of  such  hirine  or  service  therein,  but  every  such 
^  apprentice  and  servant  shall  have  his  and  their  settlements  m  such 
*^  parishes,  townships,  or  places,  as  if  he  or  they  had  not  been 
**  bound  apprentice    or   apprentices,   or  had  not  been  a  hired 
**  servant  or  servants  to  such  person  as  aforesaid."     The  question 
then  is,  Whether  the  widow,  to  whom  the  pauper  was  an  appren- 
tice, came  into  or  resided  in  this  parish  by  means  or  licence  of 
the  certificate  given  to  her  husband  ?  The  case  I  have  cited  goes 
a  great  way  to  determine  this ;  the  child,  born  after  the  certificated 
person  came  into  the  parish,  was  considered  within  the  statute  of 
William,  because  he  was  part  of  his  family,  and  resided  as  part  of 
the  family  in  the  parish ;  so  here  the  widow  had  been  equally  a 
part  of  tne  family  of  the  certificated  person,  had  as  such  com- 
municated to  her  her  husband's  settlement,  could  be  removed 
with  her  husband  to  that  settlement,  and  no  where  else;  and, 
therefore,  her  case  seems  tq  me  upon  principle  not  to  be  distin- 

Siishable  from  the  case  of  her  child  ;  if  it  can,  this  is  remarkable, 
at  the  mother  can  be  removed,  although  the  child  cannot,  and 
that  the  apprentice  to  the  child  can  gain  no  settlement,  although 
it  is  argued  that  the  apprentice  to  the  mother  can.  This  case 
comes  directly  within  the  words  of  the  enacting  clause  of  the 
statute  of  Anne,  which  are,  **  The  apprentice  or  hired  servant  to 
^*  any  person,  who  did  come,  or  shall  reside,  in  any  parish  by 
"  means  or  licence  of  such  certificate."  When  this  woman 
became  the  wife  of  the  certificated  man,  and  part  of  his  family, 
she  had  a  right  as  such  to  reside  there,  and  was  there,  as  the 
child  in  the  case  citecf  was,  by  means  or  licence  of  the  certificate. 
It  may  be  said  that  the  words  of  the  preamble  state  the  case  of 
persons  obtaining  and  bringing  such  certificates ;  the  answer  is, 
that  the  words  of  the  enacting  clause  very  wisely  extend  the  case 
to^persons  coming  or  residing  in  the  parish  by  means  or  licence  of 
the  certificate,  for  an  obvious  reason,  that  it  might  extend  to  the 
apprentices  and  servants  of  the  children  of  certificated  persons, 
born  ailer  the  father  comes  into  the  parish ;  that  it  may  extend  to 
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the  ease  df  aniappreiniee  to  a  second  wife  not  named  in  the^c^r- 
tifijsatey  who  may' happen  to  be  living  in  a  parish  in  £..,  a  ^/eme 
soU  trader,  and  other  cases  of  the  like  sort.  It  may  likewiise  be 
said,  that  at  the  dme  of  the  service,  she  is  not  to  be  said  to  be 
residing  by  means  of  the  certificate,  because  her  husband  was 
dead:  Ibut  she  is  to  be  considered  as  much  resident  there  by 
means  of  the  certificate,  as  the  child  in  the  case  cited  was ;  she 
was  part  of  her  hbsband's  family,  and  is  neither  to  be  removed 
from  the  other  part  of  it,  nor  to  be  distinguished  from  it.  From 
these  statutes  the  principle  and  policy  of  uie  law  is  this  ;  to  enable 
men  who  can  get  a  livelihood  in  a  parish  to  which  they  do  not 
belong,  and  cannot  get  one  in  that  which  they  do  belong,  to  go  to 
the  former.  The  law  obliges  the  former  parish  to  receive  a  person 
belonging  to  the  latter  and  his  family,  if  he  bring  with  him  his 
certificate  of  tlie  parish  to  which  he  belongs :  and  such  person 
and  all  his  family  shall  reside  in  the  parish  to  which  the  certificate 
is  given  till  they  are  chargeable :  and  then  and  not  before  can 
they  be  removed.  In  return,  the  law  holds  out  to  the  parish 
receiving  the  person  and  his  family  with  the  certificate,  an  hi- 
demnity,  tliat  neither  he  nor  any  part  of  his  family  that  then  is, 
or  thereafter  shall  be,  shall  bring  any  burthen  uppn  the  parish. 
The  widow  at  the  time  of  his  death  was  a  part  of  the  familv,  and 
so  continued  till  she  married  again,  or  deserted  the  right  she  had 
under  the  certificate.  And  this  is  an  answer  to  a  question  put  at 
the  bar,  whether  if  she  had  married  again,  her  husband  could  have 
bean  considered  as  resident  under  the  certificate?  Certainly  not. 
Af^er  her  marriage  she  takes  her  husband's  settlement ;  upon  a 
second  marriage  that  is  gone ;  and  she  has  her  second  husband's, 
and  not  the  first  husband's  settlement.  And  when  it  is  said  that 
she  resided  under  the  husband's  certificate  only  during  his  life,  I 
say  it*is  otherwise ;  she  is  resident  as  the  child  was  resident ;  and 
this  has  been  determined  to  be  as  part  of  his  family,  and  as  such 
under  the  certificate  as  well  after  as  before  his  death.  Considering 
tliis  woman  as  part  of  her  husband's  family,  she  came  into  the 
parish,  or  was  resident  there,  by  means  or  licence  of  the  cer- 
tificate: the  apprenticeship  to  her  was,  therefore,  within  the 
words  of  the  12  Anne.  It  was  a  burthen  brought  by  such  resi- 
dence in  the  parish,  to  which  the  certificate  was  given,  and  against 
which,  upon  the  principle  of  all  the  acts,  the  parish  certifying  the 
husband  to  belong  to  them  ought  to  indemnify  the  parish  receiving 
the  husband;  as  a  burthen  brought  upon  it  by  his  wife. 

696.  Rex  v.  Alfreton,  H.  T.  38  G. 3.  7  T.  jR.  471.— C.  //. 
was  born  in  the  parish  of  Si.  Mart/,  when  his  father  was  so  residing 
there  under  a  certificate  from  A.  Whilst  llis  father  was  resid- 
ing in  St,  M.'s,  the  pauper  was  bound  apprentice  to  C.  of  the 
same  parish,  for  seven  years  by  indenture  ;  and  after  serving  him 
two  years,  he  was  assigned  to  P.,  of  the  sai4  parish.  Six  months 
before  the  expiration  of  the  apprenticeship^  the  pauper's  father 
and  mother  both  died,  and  the  pauper  continued  to  serve  his 
master.  P.,  the  remainder  of  the  term  m  the  same  parish.  — ^^LoRO 
KaMYON  C.  J.  This  is  an  attempt  qn  the  part  of  the  parish  of  A. 
to  put  a  construction  on  the  cerdficate-act,  different  from  thiaft 
which  it  has  invariably  received  ever  since  it  was  passed.  The 
rule  was  laid  down  in  the  case^of  Rex  v.  Darlington,  in  terms  so 
plain^  that  he  who  runs  may  jead.     And  the  Sherborne  case,  in 
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^  which  it.  was  holdcn  that  a  certificate  extends  not  .only  to  tlhe  See  Rex  v. 
'  perspn  himself  to  whom  it  is  granted,  but  also  to  his  family,  was  Selian,  iWiW, 
not  over-ruled,  although  it  was  explained,  by  that  of  JRex  v.  Dar-  ^®*"»  «'»»'^« 
lington.  (a)     All  the  cases  have  said,  that  children  are  part  of  the  (a)P<»ar,p].742. 
family  of  the  certificated  person,  and  within  the  protection  of  the 
certificate  act:   in  Rex  v.  Darlington  the  question  was,  Whether 
or  not  the  certificate  extended  to  grandchildren?     The  Court 
said  it  did  not,  but  was  confined  to  the  person  himself,  and  to  his 
children,  and  that  a  second  generation  was  not  within  the  meaning 
'and  protection  of  the  act.     And  in  the  case  o^Bex  v.  Heath  (6),  I  (6)Pos4,pl.7C3. 
'wished  to  adopt  the  doctrine  established  in  the  case  of  Rex  v^ 
JDarliugton,     But  this  is  an  attempt  to  overturn  all  the  cases  upon 
the  subject.  —  Ashhukst  J.    The  decisions  upon  this  point  are 
clear  and  decisive ;  and  it  would  be  of  dangerous  consequences 
'now  to  overset  them.  —  Grose  J.    In  the  case  of  Rex  v.  Heathy 
we  determined  that  a  son  ceased  to  be  part  of  his  father*s  family 
when  he  married  and  became  the  head  of  a  family  himself:  but  this 
case  is  very  distinguishable  from  that,  for  here  the  residence  of  the 
son  in  '  St,  Af.  s  was  protected  by  the  certificate  granted  to  the 
father;   and  to  determine  that  the  son  could  gain  a  settlement 
In  that  parish  by  apprenticeship,  would  be  to  say,  that  all  the 
former  cases  on  this  subject  were  improperly  decided.  —  Law-  c^^vt      si 
RRNCE  J.     In  contemplation  of  law,  this  son  came  into  the  parish  borne,  »osf, 
of  St.  M,  under  the  certificate :  now  the  statute  says,  that  a  person  pi.  733. 
who  comes  into  a  parish  by  a  certificate  can  only  gain  a  settle- 
ment there  in  one  of  two  ways ;    but  apprenticeship  is  not  eitl^er 
of  those  two  ways,  and,  therefore,  the  pauper  did  not  gain  a  set- 
tlement there. 

597.  Rex  V.  Sotverby,  E.  T.    42  G.  3.    2  East ^  216.-^  Richard  A  pemon cannot 
S.  in  1745,  went  with  a  certificate,  in  which  he  only  was  named,  «^n*««J^^ 
from  D,  to  S, ;  and  during  his  residence  there  under  that  certi-  ^d*»er^ice"wlth 
ficate,  his  son  Ralph  S.  was  born.     Richard  S,  died;  afler  whose  the  son  of  a 
death  Ralphs  his  son,  being  arrived  at  manhood,  followed  the  certiHcated  man 
l&uuness  of  a  twine-spinner  at  S,  for  many  years;  and  about  1780,  continuing  to 
which  was  10  years  after  the  death  of  his  father,  he  engaged  the  '*"?®  '"J[^ 
pauper,  R.  Af.,  as  his  servant  in  the  above  business;  and  the  Sarish^ith his 
pauper  continued  in  such  service  at  S.  for  1 1  years  :  during  which  mother  after  the 
period  he  was,  whilst  unmarried,  hired  to  and  served  him  for  a  father's  death, 
y^iar*    Ralph  S.  also,  during  these  years,  hired  a  boy  to  turn  the  »  put  of  her 
wheel  necessary  in  twine-spinning.     When  the  pauper  was  hired.  Jj*"*>'y;  though 
for  and  served  a  year  as  above  mentioned,  Ralph  S.  was  a  bachelor,  ale*MdaiiTy- 
and  lived  in  a  house  at  <S.  with  his  mother,  which  she  went  to  and  ing'on  business 
rented  after  her  husband's  death,  at  about  50s*  a  year ;  and  he  for  himself; 
never  left  this  house  or  his  moUier,  except  for  a  few  weeks  in  ^^ch  circum- 
harvest-time  in  one  year.     The  mother  had  no  concern  in  the  •^ancc»no* 
twine-spinning  business ;  and  the  pauper  and  the  boy  were  the  emandpadonr" 
servant^  of  Ralph  S.,  and  not  of  his  mother.  — Lord  Ellen- 
BOROUGH  C.  J.     The  opinion  which  I  have  formed  does  not  ap- 
pjear  to  me  to  clash  with  the  case  of  Rex  V.  Heath,  (c)     There  (c)Po«, pi. 762. 
there  was  every  thing  which  could  well  be  predicated  of  emanci-  '    '^ 

pation :  the  marriage  of  the  son ;  his  living  in  a  separate  house  . 
frojsa  his  father,  as  the  head  of  a  distinct  family ;  and  being  rated 
by  the  parish  as  such  in  his  own  name.     Here  there  is  nothing  of . 
the  kind ;  while  the  father  was  living  the  son  resided  under  his 
roof,  and  after  the  father's  death  he  continued  to  reside  with  his 
mother,  who  was  the  representative  of  the  father,   and  equally 


4jB0  SBTTLBMIHT  BT  APPKBMTICBSHrP.  [Ch.'VIL 

protected  by  the  certificate.  This  comes,  then,  directly  wHlun  the 
(a)lMipL744.  priocii^e  mRex  ▼.  Hampton  (a) ;  where  it  was  holdea  that  an  ap- 
prentice to  the  widow  of  a  certificated  man,  could  not  gain  « 
settlement  in  the  certificated  parish  after  die  husband's  death. 
If  this  question  had  come  now  to  be  decided  for  the  first  time, 
I  should  have  been  prepared  to  decide  it  on  the  plain  words 
of  the  Stat,  of  Anne^  referring  to  the  stat.  8  &  9  fF*  3«  c.  SO. 
and  9  &  10  ^.  S.  c.  11.,  which  have  been  broken  in  upon  by 
many  cases,  laying  down  rules  of  construction  much  less  plain 
than  the  words  of  the  statute  itself.  The  stat.  9  &  10  W.  3. 
fr*:.  •  c.   11.    speaks    of    two   methods    only   by   which    any    person 

coming  mto  a  parish  with  a  certificate  shall  by  any  act 
whatsoever  be  adjudeed  to  have  procured  a  legal  settlement 
there ;  those  are  by  taking  a  tenement  of  the  yearly  value  of  10/., 
or  by  executing  some  annual  ofiice  within  the  parish.  Then  the 
stat.  12  Ann,  st.l.  c.  18.  §  2.  enacts,  that  <<  if  any  person  shall  be 
-.:-  *'  an  apprentice  bound  by  indenture,  or  be  a  hired  servant  to  any 

^*  person  who  came  into  (which  extends  to  such  as  came  into  the 
**  parish  with  the  person  certificated)  or  shall  reside  in  any  paririi 
*'  by  means  or  licence  of  such  certificate,"  (which  includes  such 
persons  as  come  into  the  parish  aflerwards,  and  reside  under  the 
protection  of  the  certificate) ;  ^'  and  not  having  afterwardif  gained 
«  a  legal  settlement  there,"  (which  was  in  allusion  to  the  methods 
pointed  out  by  the  stat.  9  &  10  ^.  3.  c.  11.)  *'  such  apprentice  or 
**  servant  shall  not  be  adjudged  thereby  to  have  a  settlement  io 
**  such  place,"  &c.    The  object  of  the  legislature  by  these  acts 
certainly  was  to  protect  the  certificated  parish  from  sustaining 
any  new  burthen   by  persons  gaining    settlements   there    who 
were  residing  there  upon  the  faith  of  these  certificates,  except 
by  one  or  other  of  the  methods  pointed  out.    I  am,  therefore, 
decidedly  against  extending   the    construction  of  the   statutes 
further  than  it  has  been  carried.    Now,  who  can  be  considered  ss 
a  person  residing  by  means  or  licence  of  a  certificate,  if  the  son 
of  a  certificated  man  continuing  to  live  with  his  father's  widow  in 
the  certificated  parish  is  not  such  a  person  ?    If,  as  in  the  Hamp- 
ton case,  the  widow  of  a  certificated  man  were  privileged  to  con- 
tinue in  the  parish  under  the  certificate  af^er  his  death,  as  part  of 
his  family ;  so  must  his  son,  by  the  same  rule,  who  continued  part 
of  the  same  family.     There  was  no  emancipation  in  this  case  to 
distinguish  it  from  the  other :  but  it  comes  expressly  within  the 
principle  of  the  Hampton  case,  and,  what  is  more  material,  it  comes 
directly  within  the  meaning  of  the  statute  of  Anne.  — *  Grose  J. 
A  person  is  within  the  words  of  the  statute  of  Anne  who  is  serving' 
another  residing  in  any  parish  by  means  or  licence  of  a  certificate.^ 
Now  here,  R,  S.,  the  son,  either  lived  there  as  part  of  his  father's 
or  his  motlier's  family  during  all  the  time :  and  it  is  not  dented 
that  both  the  father  m  his  lifetime  and  the  mother  af^er  his  d^th ' 
were  residing  in  S.^  under  the  certificate.     There  was  no  enian* 
cij^ation  of  the  son,  no  taking  of  another  house  for  himself,  nor  any 
(«jP«fi,pl.762.  thmg  of  the  sort  which  occurred  in  Rex  v.  Heath  (a);  and  there  ii' 
no  pretence  for  saying  that  his  going  out  for  a  few  weeks  at  liut'  \ 
vest  time  would  operate  as  an  emancipation.    We  ought  to' be' 
careful  not  to  create  more  doubts  by  refining  away  the  meaning 
of  the  statutes  and  prior  decisions  upon  the  subject.  —  Law- 
RBtircB  J.  declared  himself  of  the  same  opinion.  —  Le  Blanc  J. 
We  are  now  called  upon  to  put  a  construction  upon  the  statute 
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12  Anu$i  and  «•«  in  the  only  cue  wUdi  turned  on  that-lmndi 
Qf  the  statutey  Rex  ▼.  Hampion,  it  was  holden  that  the  iridov  after 
the  htuband'f  death  was  i till  protected  by  the  c«nt6cate  as  |MUt 
of  hk  family,  and  therefore  that  her  i^rendce  senriDg  Jier  eoM 
not  thereby  gain  a  settlement  in  the  certificated  parish ;  so  neither 
can  the  servant  to  the  son  cootinaing  part  of  the  same  &mily  gain 
«  settlement  there.  —  Both  orders  quashed. 

VIL  Evidence  qf  Apprenticeship, 

598.,  Rexv.EaaKno^.T.T.   1S&14G.2.   Burr.  S.C.  151.  The  Stidom 
-<—  The  Sessions-order  tnus  stated  the  case.     And  it  appears  to  may  receive 
this  Courts  upon  the  evidence  now  given,  that  the  said  J,  B.  was  p^rcl  eiridence 
bound  an  apprentice,  by  indentures,  to  one  W.  W.^  of  the  parish  ®/*"  «ppren- 
of  E.  K.  aforesaid,  cordwainer  (which  is  above  50  miles  from  1JI^^''^2?" 
London) ;  and  that  he  served  three  years  at  E.  K.  aforesaid  under  coDcliuLm  of 
the  said  apprenticeship^  at  which  time  the  said  W.  JV.^  the  master,  the  Uat  that  the 
died;  and  that  the  sum  of  5/.  (being  the  full  consideration-money)  binding  was  by 
was  paid  by  his  father  with  the  said  apprentice  for  such  his  bind-  in^nture. 
ing :  but  the  indentures  of  apprenticeship  were  not  produced ; 
neither  did  it  appear  to  tliis  Court,  whether  the  duty  of  Sd.  in  the 
pound  directed  to  be  paid  by  the  statute  8  Anne^  e.  9.  was  paid, 
or  whether  the  said  indentures  were  stamped,  as  the  said  act  re- 
quires. -«  Objection.    It  appears  that  the  justices  have  admitted 
and  gone  upon  evidence  wnich  was  not  legal.     They  have  ad- 
mitted parol  evidence  of  an  indenture,  which  they  state  not  to 
have  been  produced,  and  have  not  given  any  reason  why  it  was 
not  produced ;  nor  did  it  appear  to  them  that  the  duty  was 
paid,  or  whether  the  indentures  were  stamped  according  to  8  Anne, 
c*9»— -But  Page  and  Chapple  Js*  (the  only  two  judges  in 
Court),  over-ruled  the  objection,  and  refused  to  make  a  rule  to 
show  cause.     For  it  is  stated,  that  it  appeared  to  them  that  he 
was  bound  an  apprentice,  &c.,  and  it  is  not  necessary  that  this 
evidence  should  appear  to  us.     Perhaps  the  indenture  was  lost : 
and  in  that  case  could  the  justices  receive  no  other  evidence  of 
the  binding  ?     And  as  to  the  duty  and  the  stamp»  they  do  not  say 
the  duty  was  not  paid,  or  that  the  indenture  was  not  stamped. 

599.  RexY.HMeck,   M.  T.   16  G.  2.   Burr.  S.C.  IS9.  — The  The  binding  of 
pauper  was  born  in  G.,  then  the  place  of  his  father's  settlement ;  »"  apprendee 
at  the  age  of  nine  he  was  put  an  apprentice  by  the  churchwardens  **"J^  ^vdie 
and  overseers  of  the  poor  of  G.  to  S.  G.,  of  the  same  place,  bv  in-  ^4entu%. 
denture^  to  serve  till  he  attained  the  full  age  of  24t  years ;  and  the 
indenture  being  produced,   the  same  appears  not  to  be  upon 
stamped  paper.  —  Lee  C.J.     I  think  the  indenture  cannot,  be  See  thecal  of 
available  in  evidence  in  any  Court,  by  the  express  words  of  the  52Jf!t?'^*^» 
act  of  5  »^.&M.  C.21.  *.  11.  which  stands  unrepealed  by  any  of  5  5?^'  "^^ 
the  subsequent  acts.    And  yet  this  indenture  was  necessary  evi- 
dence to  make  out  the  proof  of  a  binding  by  indenture ;  for  that 
binding  could  be  no  otherwise  proved  than  by  the  indenture.    But 
thia  indenture  being  unstamped,  was  not  admissible  as  a  proof  of  the 
thing ;  it  could  not  be  given  in  evidence,  or  admitted  to  be  available. 
And  yet  it  must  be  taken,  upon  the  state  of  this  case*  that  the  in- 
denture, though  unstamped,  was  received  in  evidence  by  the  Ses- 
sions.    Therefore,  the  order  of  the  two  justices  made  for  removing 
the  paupers  to  G.,  the  pauper  s  original  settlement,  ought  to  be 

VOL    II.  II 
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I,  and  the  order  of  Sessions  qiui^d.-^THS  trrxb  othbs 
JuTDGBS  coDcurred.  < 

PtaTDl  etidence  600.  Rex  v,  St  Helen's,  T.  T.  22 & 23  G.  2.  Burr.  S.C.  735.  — 
cannot  be  Xhe  order  of  Sessions,  among  other  facts,  stated,  that  Hudson  gave 

J^I^^J^  evidence,  that  Joseph  Hutt,  her  son,  in  1 783,  was  bound  apprentice 
apprvndceship.  ^®  ^'®  grandfather,  by  indenture,  for  seven  years ;  that  the  inden- 
j^^  Cartl  *"^^  ^*®  delivered  into  the  custody  of  the  grandfather,  as  she  had 
ton,  poll,  '  ^^'^  informed  by  her  son ;  that  she  never  saw  the  indenture 
pi.  603.  herself,  and  knew  nothing  of  it,  but  from  the  information  of  her 

son:  that  it  was  reputed  in  the  family  that  her  son  was  his  ap* 
p.y.  '.  prentice ;  that  he  was  so  described  in  the  grandfather's  will :  that 

it  further  appeared  upon  evidence,  that  Joseph  HtUt  served  his 
grandfather  five  years  in  St.  //.,  under  the  indenture;  that  WiiUam 
Huti,  the  grand&thcr,  found  and  provided  for  him,  during  the  five 
years,  in  clothes  and  necessaries ;  that  the  grandfatlier  died  m.  the 
year  1738,  leaving  Martha  Hutty  his  widow  and  executrix,  and 
John  HuUy  his  son  ;  that  8.,  by  the  ordei*  of  the  parish  of  aS^.  &, 
in  December  1748,  applied  to  John  Hutt,  who  then  lived  with  hii 
mother  at  ^.,  in  the  tiouse  where  the  grandfather  died,  and  where 
his  goods  and  effects  were,  to  know  whether  he  had  in  his  custody 
any  indenture  of  apprenticeship  between  William  and  Joseph  Hutti 
Uiat  John  Hutt  told  him  he  could  not  find  it ;  that  B.  did  aot  in* 
quire  who  was  the  executor  or  representative  of  the  grandfiither; 
nor  did  it  appear  that  he  made  any  other  application  or  search  to 
discover  and  find  out  the  indenture ;  nor  was  any  evidence  giveo 
that  said  indenture  was  lost,  save  as  aforesaid :  and  the  inden- 
ture was  not  produced  in  evidence.  That  it  further  appeared 
upon  the  evidence  of  John  Hutt,  an  inhabitant  and  parishioner  of 
iS^.  //.,  that  he  was  employed  by  his  father,  WiUiam  Hutt^  to  dmv 
an  indenture  of  apprenticeship  between  his  said  father  and  the  said 
Joseph  Hutt ;  that  he  did,  upon  a  common  sheet  of  paper  whidl 
was  not  stamped,  copy  the  form  of  an  indenture  from  an  old  one, 
only  altering  the  names  ;  that  he  and  one  G,  were  witnesses  to  tbe 
said  indenture ;  but  that  it  was  not  stamped ;  that  Joseph  Hultf 
upon  the  death  of  WiUiam  Hutt  in  1738,  refused  to  serve  MaHk^ 
the  widow  and  executrix  of  the  said  William  Huit^  as  an  ap 
prentice,  on  account  of  the  said  paper-writing  not  being  stampecL 
Then  no  other  evidence  was  given  oi  Joseph  Hutt  living  an  appren- 
tice to  the  grandfather,  nor  was  any  other  settlement  proved  to  be 
gained  by  Joseph  Hutt  than  as  aforesaid.  One  of  the  objectioos  to 
this  order  was,  that  there  is  only  parol  evidence  of  an  indenture,  which 
ought  itself  to  have  been  produced.  —  The  whole  Court  mtn 
clearly  of  opinion,  that  there  was  not  enough  stated  to  shoip.tbat 
there  was  a  binding  within  the  act. 
A,  married  at  601.  Rex  v.  St.  Michael's,  Bath,  H.  T.  13  G.  3.  MSS.  ~  Two 
the  time  of  bis  justices  removed  Martf  Taylor,  and  her  infant  childi  from  tbe 
bang  awldier,  pgrigh  of  St.  P.  to  St.  M.  The  Sessions  confirmed  the  order^and 
ezaraiiMd°^  State  the  following  case: — That  it  appears  by  the  oath  of  Mtujf 
agreeably  to  the  Taylor,  one  of  the  paupers,  that  she  was  married  about  four  yetfn 
mutinj-act,  bo  ago  at  B.  to  one  Richard  Taylor,  then  a  corporal  of  foot :  tli^te 
deposed,  that  stayed  there  witli  her  only  about  three  quarters  of  a  yeai^aod 
bsfaadfotw       then  left  her:  that  she  has  heard  her  husband  declare, that  httTHfU 

^aSuSn^^  bom  about  26  years  ago  at  C.  :  that  when  he  was  14  vears'of  MO 
nci  Ufoa  Witt     ■  ,  "^         .•!•  »^7  !..•.•        ^^ 

Urn  fve  yean.     "^  served  an  apprenticeship  to  one  Money,  whote  chriatiaii  iianie 

Hft  wia»4s.       ^A9  Thomas,  as  she  believed,  who  lived  in  Si.M.^  and  served  ihi 

jMtad  before  the  said  Thomas  Morley  about  four  years :  that  he  then  run  away  aad 
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listed Ibr  a  soldier;  went  to  Irdandf  came  from  thence  to  B^  aod  ccmjom,  that 
niarried  her  at  St,  P/s  church  at  B.:  that  she  does  not  knoir  what  ibehadheud 
is- become  of  her  said  husband,  having  never  seen  or  heard  of  him  huiiipeakt»4b» 
since  t  that  it  appeared,  that  the  examination  of  the  said  Richard  s^«  pwpoM. 
Tagior  was  taken  in  writing  shortly  afler  his  said  marriage,  ??^|^^^ 
agreeably  to  the  mutiny-act;  which  writing  was  produced,  and  is  d«iic«ofhis 
in  these  words:   '*  Town,  of  B.,  to  wit.     The  examination  of  wife,  were  held 
'*  Richard  Taylor  on  this  act  saithf  that  he  was  bom  in  the  paridi  to  be  sufRdent 
*^  of  C.  /  there  he  resided  about  six  years ;  from  thence  went  to  evidence  to 
**  -school  to  Af.,  in  said  county,  above  four  years ;  from  thence  re-  *"*^^*"^ 
*  turned  home  to  his  mother  until  about  the  age  of  14  years ;  from  P*^*"*""?* 
^whence  he  went  apprentice  to  James  Money ^  as  a  plasterer,  See5T,R.704. 
^at  Sl.M.  in  Bathf  with  whom  he  lived  five  years  and  a  half; 
^  after  which  he  enlisted  into  the  63d  regiment,  where  he  now  re- 
<*  mains.    Taken  before  us  the  12th  October  1768."— It  farther 
appeared  by  the  evidence  of  Robert  Morley,  that  there  is  not  at 
present  a  person  of  the  name  of  James  Morley ^  a  plasterer,  in 
St*M.$  but  that  one  James  Morley ,  a  plasterer,  in  St,  M.,  died 
there  about  eight  years  ago :  that  the  said  Robert  worked  witli  the 
sod  James  as  a  journeyman  until  his  death,  but  sometimes  was  ab- 
■ont  three  quarters  of  a  year  together:    that  he  was  perfectly 
acquainted  with  said  James  Morley^  and  has  often  hearcl  him  say 
that  he  never  would  take  an  apprentice,  for  he  was  a  single  man, 
Md  only  a  lodger  himself:  ana  said  Robert  says,  to  the  best  of  his 
ienawledge,  that  said  James  Morley  never  had  an  apprentice  in  his 
Isfe:  that  JMa  Morley ^  brother  of  said  James^  who  is  a  plasterer, 
never  had  an  apprentice,  to  the  best  of  his  knowledge,  and  has 
diven  times  given,  in  the  hearing  of  the  said  Robert ^  for  reason, 
liMt  being  all  his  «life  a  single  man  and  a  lodger,  he  never  would 
Cake  an  apprentice :  tliat  there  appeared  no  evidence  tliat  the  said 
ibckard  Taylor  had  been  bound  an  apprentice,  other  than  is  con- 
tained in  his  aforesaid  examination  and  declaration  given  in  evi- 
Jeaieo  by  his  wife ;  neither  did  it  appear,  that  said  Richard  Taylor 
btdt  gained  any  settlement  in  said  parish  of  St.  M.b  other  than 
aaaferesaid. — Lord  Mansfield:  Here  the  party  for  quashing 
the  Session-order  apply  to  do  so,  because  the  justices  have  drawn  a 
wrong  conclusion  from  the  evidence.     I  do  not  think  they  have 
dwwn  a  wrong  conclusion.    The  presumption  from  a  man  serving 
filbr  years  as  an  apprentice  is,  that  he  was  bound.  — Aston  J. 
in  tile  erase  of  St.  H.  it  was  found  that  there  was  no  indenture,  and 
it.t<)id.not  appear  that  any  inquiry  was  made  afVer  an  indenture, 
thatefore  the  Court  had  no  ground  to  presume  a  binding.     Here 
the  man  is  run  away,  and  he  swore  that  he  was  an  apprentice ;  the 
auestion  is.  Whether  the  Court  will  imply  that  there  was  an  in- 
oeniture  ?     There  is  a  very  reasonable  presumption  of  a  binding, 
add  every  thing  is  to  be  presumed  in  favour  of  a  settlement.-— 
WosLma  J.  We  are  not  to  presume  that  the  apprenticeship  was  by 
MMie;  the  presumption  is  the  contoary  way.     In  the  Kin^  v. 
mhidamd,  which  was  alluded  to,  it  was  stated  to  be  an  apprentice- 
tbf  by  parole,  for  quashing  the  order. — Ashrurst  J.  of  the  same 
inaiion. — Rule  discharged.  AaiadeBturaqf 

*?««».  Rex  v.  Middkzoyy  T.  T.  27  G.3.  2  T.  R.  41.— The  pau-  eppwniicwWp 
pan,  A#.,  S.  his  wife>  and  C.  their  diild,  were  removed  from  Af.  to  ^"S^fJj^l!?, 
ftjii;  The  Sessions  qiiashed  the  order,  subject  to  the  opinion  of  this  oa^STm^ 
GtHitt  on  tha  £bllowing..case:  — The>  appellants  havmg  proved  a  JSn^m* 
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produce  it^muft  ^bring  and  service  of  the  pauper  for  a  jrear  in  the  parbh  of  Afn  ^^ 
yri»&/adeh9  respondents  proposed  to  show  that  a  settleitoent  coirid  not  be 
tnkeatobeduly  gained  thereby,  by  reason  of  subsisting  indentures  of  the  pauper's 
executed,  and  apprenticeship  to  one  fV.  of  S.,  at  the  time  of  such  hiring  and 
mu»tbereceived  ggyyice.  Thcy  had  given  a  notice  to  the  appellants  of  the  sub- 
^iUioutproof of  stance,  and  to  the  effect  following,  viz,  to  produce,  at  the  trial  of 
the  execution,     the  appeal,  a  certain  indenture  of  apprenticeship,  bearing  date  on 

or  about  the  10th  day  of  January  1784,  where  i\/.,  the  pauper, 
was  put  and  placed  apprentice  to  fV, ;  and  an  indenture  to  that 
purport  was  accordingly  produced  in  Court  by  the  appellants, 
with  proper  seals  and  signatures,   but  no  subscribing   wttnesi 
thereto ;  and  no.  evidence  was  adduced  by  the  respondents  to 
prove  the  sealing  and  delivery  thereof;  whereupon  it  waa  coo^ 
tended,  on  the  part  of  .the  appellants,  tliat  the  same  could  not  be 
given  in  evidence  without  proving  the  execution  thereof ;  to  which 
it  was  answered,  that,  coming  from  the  hands  of  the  appellants,  it 
ought  to  be  received  in  evidence  against  the  party  producing  it, 
without  proof  of  the  execution.     The  Court,  being  of  opinion  thst 
proof  ought  to  be  given  of  the  due  execution  of  the  said  indenture, 
refused  to  admit  the  same  in  evidence  without  such  proof.    The 
respondents  then  produced  the  counterpart  of  the  said  supposed 
indenture,  which  they  proved  to  be  duly  executed,  and  tendered 
the  same  in  evidence  :  but  the  Court  also  refused  to  admit  the  said 
counterpart*     The  pauper  served  the  said  W.y  in  the  parish  of  S., 
for  more  than  two  years  subsequent  to  the  date  of  the  said  sup* 
posed  indentures  of  apprenticeship ;    and  afterwards,  before  the 
term  thereof  expired,  without  any  consent  of  the  said  W*i  served 
for  a  year  as  aforesaid,  in  the  parish  of  A/«,  under  a  hiring  to  oae 
S.  JV*  — AsHHURST  J.     The  Sessions  have  done  wrong  m  refus- 
ing to  admit  this  evidence,  because,  as  the  indentures  of  appreap 
ticeship   came   out  of  the  hands   of  the  appellants,  they  were 
concluded  from  saying  they  were  not  properly  executed ;  there- 
fore the  indentures  ought  to  have  been  received,  and,  conseqeatlvi 
the  order  of  Sessions  must  be  quashed.  —  Bullea  J.     The  My 
question,  as  a  general  one,  in  this  case  is,  Whether  the  indentum 
of  apprenticeship  should  have  been  received  in  evidence  ?     I  do  not 
go  the  whole  length  of  saying,  that  tlie  production  of  them  by  the 
appellants  was  conclusive  against  them,   but  undoubtedly  th^ 
ought  to  have  been  received.     In  civil  actions,  where  a  plainlif 
wishes  to  give  in  evidence  a  deed  in  the  defendant's  custody,  he 
gives  the  defendant  notice  to  produce  it;    and  the  deed,  whci 
produced,  must  primd facie  be  taken  to  be  duly  executed*  becauit 
the  plaintiff,  not  knowing  who  are  the  subscribing  witnesaea,  00* 
not  come  prepared  at  the  trial  to  prove  the  execution  of  the  6wL 
Therefore  an  instrument  coming  out  of  the  hands  of  the  oppoMie 
party,  must  be  taken  to  be  proved.     If,  indeed,  there  beany  lh«^ 
in  the  case,  the  other  party  will  not  be  precluded  from  impeadlfBg 
it.     But  in  this  particular  case  it  appears,  that  if  the  appdlanH 
had  not  produced  the  indentures  at  all,  the  counterpart  roust  hafe 
been  admitted  in  evidence,  which  would  have  been  auficitit 
The  next  question  is.  Whether  this  case  should  be  sent  down  ti 
the  Sessions  to  be  restated  ?     Now,  strictly  speaking,  the  jbalkci 
at  the  Sessions  ought  to  find  facts,  and  not  the  evidence  of  thoie 
facts.     But  we  all  know,  that  of  late  years  this  Court  has  not  bttt 
very  astute  in  finding  out  trivial  objections  in  the  manner  4>f  aCaliftf 
Sessions-cases,  where  enough  appears  to  warrant  the  Court  to 
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decide  aceordmg  to  the  Justice  of  the  caie.  Now  here  there' caijp 
not  be  any  doubt  what  the  merits  of  this  case  are,  and  what  would 
have  been  the  effect  of  the  indentures  if  they  hud  been  receiired  in 
evidence ;  it  must  have  appeared  as  a  fact,  by  a  reference  to  the 
dates,  that  at  the  tiane  of  hiring  and  service  the  pauper  was  an 
apprentice.  —  Grose  J.  .  This  evidence  should  undoubtedly  have 
been  received,  though  it  might  not  be  conclusive,  as  if  it 
had, been  impeached  on  the  ground  of  fraud  ;  but  still  it  was  good 
evidence.  If  the  indentures  had  not  been  produced,  the  counter- 
part would  have  been  sufficient  evidence.  Then  the  question  is, 
Whether  we  should  send  this  case  back  again  to  the  Sessions  at 
the  request  of  the  parties  who  made  this  sort  of  objection  ?  It 
seems  to  me  that  the  objection  was  frivolous  at  the  Sessions,  and 
the  doubt,  if  any,  was  removed  by  the  oifer  of  the  respondents  tO 
prove  the  counterpart.  On  strict  grounds  of  law  the  Sessions  have 
done  wrong,  and  according  to  the  substantial  justice  of  the  case  we 
ou^ht  not  to  send  it  down  to  be  restated.  —  Per  Curiam:  Order 
of  sessions  quashed. 

603.    Rex    V.   Castleton,  E.  T.  35  O.  3.   6  T.  R.  236  —  Two  P^^  evidence 
justices  removed  P.  from  C.  to  B„  as  the  place  of  her  last  legal  JJ^^^^j''*'"  ^ 
settlement.     On  appeal,  the  Sessions  quashed  the  order,  subject  indenture  once 
to  the  opinion  of  this  Court,  on  the  following  case :  —  P.,  the  existed,  and 
pauper,  was  alleged  to  have  been  bound  apprentice  to  Timins,  of  that  it  is  lost  or 
C,  by  indentures  bearing  date  in  or  about  the  year  1780.    It  was  destroyed. 
proved  on  the  part  of  the  liberty  of  C,  that  there  were  two  parts 
of  the  indenture  of  apprenticeship,  one  part  whereof  remained 
with  the  parish-officers  of  C,  and  which  had  been  destroyed,  and 
the  other  part  was  given  to  the  said  Timms,  who  delivered  the 
same  to  Miss  Taylor  of  2?.,  at  the  time  of  the  assignment  herein- 
after mentioned.     Application  was  made  to  Miss  Taylor j  not  then 
or  now  residing  at  B,t  for  that  part  of  the  indenture  so  delivered 
Co  her,  who  on  such  application  said  that  she  could  not  find  the 
same,  nor  did  she  know  where  it  was.     Miss  Taylor  is  living,  but 
was  not  Kibpo&naed  to  the  Court  of  Sessions  as  a  witness  to  pro- 
duce that  part  of  the  indenture  which  had  been  delivered  to  her, 
or  to  give  any  account  of  the  same  being  lost.     Timms  afterwards 
by  parole  assigned  the  pauper  to  Miss   Taylor  in   B. ;    and  the 
pauper,  with  Timms's  consent,  served  her  in  B,  upwards  of  40 
days.     The  Court  of  Sessions  were  of  opinion,  that  the  above  was 
not  sufficient  evidence  of  the  indenture  of  apprenticeship.     The 
only  question  is.  Whether  that  part  of  the  indenture  of  appren- 
ticeship which  was  delivered  to  Miss  Taylor  is  properly  accounted 
fop?  — The  Court  thought  the  case  too  clear  for  argument: 
that  if  the  indenture  could  not  be  produced,  evidence  must  be 
adduced  to  show  that  it  was  lost  or  destroyed.     Here  it  was  traced 
to  the  hands  of  Miss  Taylor,  and  no  further  evidence  was  given 
to  show  what  had  become  of  it.  —  Order  of  Sessions  confirmed. 

eM.  Rex  V.  St.  Paul,  Bedford,  M.  T,  36  G.  3.  6  T.  R.  452.  —  An  agreement 
Ob  the  fi9th  of  December  1777,  the  pauper.  P.,  was  bound  appren-  between  the 
for  seven  years,  to  Robinson,  of  K,,  and  a  fee  of  15/.  was  paid  *»'  »"^  second 


to  dke  master  by  the  trustees  of  the  Bedford  charity.     The  pauper  ^"J^^^"^ 
servod  Robimou  in  K.  till  October  1782,  when  they  removed  togethef  evidence,  if  not 
tO'dieparish  of  i!?M/fiMiam,  where  the  appprentice  continued  till  stamped,  nor 
the  death  of  his  master,  on  the  10th  of  October  1783.     On  the  24th  can  parol  erU 
of  November  following,  an  agreement  was'  entered  into  beVmee^  ^c%^4«wfiR\jia 
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;'Mf  the  es;ecutrix  of  Robinson  and  J.  Robinson^  and  {ndorsed  on 
the  indenture,  by  which  iV.  assigned  over  the  apprentice  to 
«7.  Robinson  for  the  remainder  of  the  term,  and  Robinson  agreed 
'  to  teach  the  apprentice  the  same  trade,  and  to  provide  him  with 
board  and  lodgmg  till  the  end  of  the  term.     This  agreement  was 
sisned  by  N.  and  J.  Robinson,  but  not  stamped.     Immediately 
after  the  assignment  the  pauper  went  into  the  service  of  «/•  Robin- 
son in  K.,  and  continued  to  reside  there  with  him  without  inter- 
ruption  till  September  1784-.     The  indenture  being  proved,  the 
respondents  offered  the  written  agreement  in  evidence,  which  tl)e 
Court  of  Sessions  rejected,  because  it  was  not  stamped.    The 
respondents  then  offered  parol  evidence  of  the  verbal  agreement 
by  the  executrix  with  J.  Robinson,  that  the  pauper  should  serve 
tne  remainder  of  the  term  of  seven  years  under  the  indenture  with 
Robinson,  and  of  the  pauper's  consent ;  this  evidence  the  Court 
also  rejected.  —  Lord  Kenton  C  J.     The  question  here  is  a 
ouestion  on  evidence,  whether  the  executrix  of  the  master  did  or 
aid  not  consent  to  the  service  with  the  second  master:  the  Court 
of  Sessions  were  of  opinion  that  the  instrument  which  was  produced 
to  prove  the  consent  could  not  be  received  in  evidence,  because  it 
was  not  stamped ;  and  I  think  that  the  Sessions  did  right  to  reject 
this  instrument.     And  when  an  attempt  was  made  to  give  parol 
evidence  of  the  agreement,  they  also  did  right  in  refusing  to 
receive  it,  because  the  agreement  was  reduced  to  writing ;  and,  if 
so,  there  was  no  evidence  to  show  any  consent  that  the  apprentice 
served  the  second  master  with  the  consent  of  the  executrix  of  the 
first.  —  Tlie  rest  of  the  Court  were  of  the  same  opinion,  and  the 
order  of  Sessions,  quashing  the  order  of  two  justices,  by  whidi  the 
paupers  were  removed  from  St.  P.  J?.,  to  K.,  was  confirmed. 
But  parol  evi-        6()5.  Rex  v.  Laindon,  M.  T.  40  G.  3.  8  T.  R.  379.  —  The  pau- 
denceofau  in-  per  being  legally  settled  at  X.,  went  into  the  parish  of  /.  in  No- 
dependent  fact    jQgfnber  1792,  and  afler  being  one  month  upon  trial  with  M.,  a  car- 
^ugb  itthow    P^"'cr,  in  H.,  he  entered  into  the  following  unstamped  written 
tiistanun-         agreement,  witnessed  and  subscribed  as  under:  "  November ^SA 
•tanpfid  agree-    '*  1792.     I  M.  do  hereby  agree  with  C.  to  serve  me  three  years /o 
ment  intended     "  learn  the  business  of  a  carpenter ;  the  first  year  to  have  1*.^ 
an  apprentice,    n  pgj.  j^v  ;  the  second  year  to  have  1*.  6d,  per  day  ;  the  thini  year 
^'  •*  \s,  lOcT.  per  day  ;  witness  ray  hand,  J.  C,  J,  Af. ;  witness  if.B." 

The  pauper  proved,  at  the  sinie  of  signing  the  above  agreement, 
he  agreed  to  give  M.  the  sum  of  3/.  3f .  as  a  premium  to  teach  tiim 
the  said  trade,  and  paid  M.  \Ll5s.  which,  with  1/.  8*.  due*  for 
wages  during  the  month  of  trial,  made  3/.  Ss. ;  and  that  he  xbOs  iMi 
to  be  and  tvas  not  employed  in  any  other  work  than  that  qfacer^ 
penter.  The  pauper  worked  with  and  served  Af.  under  this  ^igree* 
ment  the  whole  three  years,  and  slept  the  last  40  nights  in  the 
parish  of  i/.,  and  considered  himself  as  an  apprentice  under  the 
said  agreement ;  but  he  thought  himself  at  liberty  to  leare  his 
master  if  he  used  him  ill.  The  counsel  for  the  appellants  objecied 
to  the  parol  evidence,  explanatory  of  the  above  written  agree- 
ment, being  received,  which  objection  was  over-ruled  by  the 
Court.  —  Lord  Kenton  C.  J.  The  two  justices  who  made  thii 
order  of  removal,  and  the  justices  at  the  Sessions  who  confirmed  it, 
were  of  opinion  that  the  pauper  was  not  hired  to  senne  ilf.'as  a 
yearly  servant,  but  that  the  relation  which  was  created  between 
them  was  that  of  master  and  apprentice.    The  opinions  of  the 
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iDHgiitmtes  otiffht  not,  indeed,  decidedly  to  influence  our  judff- 
ment,  aa  they  have  referred  the  case  to  us :  but  when  a  certain 
xipinion  has  gone  abroad  founded  on  die  decisions  of  this  Courts 
upon  wliich  the  magistrates  have  been  acting,  it  ought  not  hghtly 
to  be  departed  from.  The  first  question  that  arises  in  this  case  is 
oo  the  admissibility  of  the  parol  evidence.  This  parol  evidence 
was  not  offered  to  contradict  the  written  agreement,  but  to  ascer* 
tain  an  independent  fact ;  and,  I  think,  it  was  properly  received  in 
evidence.-— Lawrence  J.  The  first  question  raised  by  the  counsel 
in  support  of  the  rule  is,  that  the  Sessions  ought  not  to  have  re- 
ceived the  parol  evidence,  because  it  contradicted  the  written 
agreement :  but  it  was  not  offered  for  that  purpose,  but  to  ascertain 
a  fact  collateral  to  the  written  instrument,  in  order  to  explain  the 
intenljon  of  the  parties,  the  instrument  being  in  some  measure 
equivocal.  —  Ls  dlanc  J.  concurred. 

606.  Rex  V.  Morton,  E.  T.  56  G.  3.  4iM.&  S.  49*  —  Removal  In  order  to  es- 
from  H^  to  Af.     Order  confirmed,  subject,  Ac  —  The  pauper  tablirii  •  lettW- 
aenred  one  ^.  as  an  apprentice  in  M.    The  indenture  was  not  *"*"'.^j^  l^ 
produced,   but  a  witness  was   called,  who   proved  that,  having  ![^provedUuit 
lieard  that  the  pauper  had  the   indenture,  he  went  to  him  to  the  indentura 
inquire  what  had  become  of  it.     The  pauper,  who  was  then  very  wag  only  of  one 
.    ill^  and  died  soon  afterwards,  declared  that  when  tlie  indenture  l^^t,  and  that, 
expired  it  was  given  to  him ;  that  he  had  it  in  his  possession  after  ^P^  '^^'^ 
the  ex^ration  of  the  apprenticeship,  but  had  burnt  it  long  since,  ^„p^  ^^ 
conceiving  it  of  no  use.     It  was  also  proved,  by  a  witness  to  the  was  thai  ill,  and 
execution  of  the  indenture,  that  there  was  only  one  part  executed,  died  loon  after- 
Proof  was  also  given  that  inquiry  had  been  made  of  the  daughter  wanb,  to  know 
4ind  sole  executrix  of  the  master,  and  that  she  had  answered  that  '^^**??.'*^ 
»he  knew  nothing  about  it ;  but  no  evidence  was  given  of  any  j^Sared^Uiat 
search  having  been  made  by  any  one,  eitlier  amongst  the  papers  when  the  inden- 
of  the  master,  or  those  of  the  pauper.     Ii  was  objected  by  the  ture  expired^  it 
.  township  of  Af.,  that  sufficient  search  had  not  been  proved  to  have  was  given  to 
,    been  made,  or  due  diligence  used,  to  find  the  indenture.     The  {j*™*  ^  ^ 
.    Seasions  overruled  the  objection,  and  the  township  of  H.  then  ^^*.*ViS^ 

fowe  parol  evidence  of  the  due  execution  and  contents  of  the  was  alao  pvofed 
..indenture,  and  of  the  service  under  it.     And  the  Question  now  that inquny was 
«  .made  was.  Whether  there  was  sufficient  proof  of  the  loss  to  let  in  madeof  ilw 
this  parol  evidence? — Lord  Ellenborough  C.  J.     The  making  ***^*"*,^^ 
•earch,  and  using  due  diligence,  are  terms  applicable  to  some  SbS^lbww 
.  .icnown  or. probable  place  or  person,  in  respect  of  which  diligence  nothing  about 
,.  may  be. used.     If  what  the  pauper  said,  wnen  he  was  inquired  of,  it*.  Held,  that 
,,  .was  not  admissible,  then  the  indenture  is  not  traced  into  his  hands,  this  proof  was 
,,  and  b^dng  functus  officii^  there  was  no  particular  reason  why  it  niffidenttolet 
..  ;^QuId  be  with  him.    If,  on  the  other  hand,  what  he  said  be  admis-  ^^^[^f^ 
,  sible,  then,  although  it  may  not  amount  to  proof  of  the  fact  that  contents  of  the 

■the  indenture  was  destroyed  by  him,  yet  it  may  be  so  far  evidence  indenture. 
^.  as  to  affbrd  a  reason  why  further  search  was  not  made  with  him. 
I.. Suppose  this  had  been  an  inquiry  of  a  merchant  for  some  com- 
^:..1Q<^rcial  purpose,  and  he  had  given  a  similar  answer,  would  it  not 
«,,ibave  been  sufficient?  It  is  like  a  non-production  upon  request, 
^,  and  the  party  accounts  for  it.  Not  tliat  I  mean  to  pronounce  that 
;:  4us  was  evidence  of  the  fact  of  the  indenture  having  been  burnt  by 
P  the. pauper,  though  there  might  be  some  ground,  for  saying  that, 
.,.as  the  pauper  was  perfectly  free  from  all  interest,  he  had  no  bias 
.  .i^o:,make  the  declaration  he  did«    But,  without  giving  it  such  an 
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Where,  upon 
appeal  agaiiitt 
•n  order  of 
renovel,  the 
appelltiitSy  in 
order  to  show  a 
aettleuraiit  in  a 
tMrd  parish^ 
caUedthe 
pauper  to  prore 
that  be  was 
bound  appren- 
tice, by  inden- 
ture, to  D., 
and  senred  in 
the  tliird  parish, 
and  then  pro- 
duced the  in- 
denture; but 
failing  to  prove 
the  death  of  the 
subscribing 
witness,  so  as 


fff^  itU\fff9idence  that  iuch  information  uras  obiainecli  ^itt  pre'>. 
ttuded  the  oaceMity  of  any  &rther.  search  in  that  quarter,  aiHl 
discharges  the  oartiesof  any  laches  in  not  making  jt«— Lb  Blawo  J« 
In  J2f^  v«  CastUttm  (a),  there-was  proof  of  the  existence  of  one 
part  of  the  indenture ;  it  wa»  traced  into  the  possession  of  a  parti* 
cular  person,  and- no  farther  proof  was  given  to^ow  what  had 
become  of  it.  Here  is  no  proof  that  the  instrument  ever  existed 
in  ithe  possession  of  the  pauper,  unless  his  declaration  is  to  be 
taken  as  eridence;  and  if  it  is,  we  find  him  declaring,  in  the  same 
breathy  that  it  no  longer  existed.  Then  follows  the  application  to 
the  executrix  of  the.  master,  and  her  answer  is,  that  she  knew 
nodiing  about  it*  It  seems  to  me^  therefore,  that  this  evidence 
showed  that  the  parties  had  used  reasonable  diligence,  and  that 
there  is  nothing  in  the  objection ;  and  I  am  a  little  surprised  thsl 
the  Sessions  should  have  thought  this  a  :fit  subject  for  a  ease. -*• 
Bayley  J.  Application  has  been  made  to  all  parties  likely  to 
have  or  know  any  thing  of  the  instrument,  and  no  trace,  of  its 
existence  is  obtained.  Supjpose  there  had  been  a  dozen  places  at 
which  it  might  possibly  have  been  traced,  would  it  not  have  been 
enough  to  make  inquiry  at  each,  or  must  the  parties  have  innisted 
on  making  search  at  each  ?  In  Rex  v.  Castleton,  the.  indenture 
was  traced  into  the  hands  of  an  individual,  who,  upon  ifu}uiry 
made,  did  not  say  that  she  had  not  got  it,  but  only  that  she:  couM 
not  find  it.  —  Dam  pier  J.  The  answer  given  to  the  inquiry  ia 
Rex  y*  CastletoUf  was  a  reason  why  the  party  should  have  pco- 
ceeded  to  make  farther  search,  because  it  was  proved  that  the 
indenture  once  existed  in  the  hands  of  the  individual,  and  she  did 
not  say  that  she  had  it  not,  but  only  that  she  could  not  find  it 
But  here  the  reason  is  all  the  other  way;  for  when  the  pamper^b^ 
whose  information  alone  the  parties  were  acquainted  with  Imi 
having  had  the  instrument,  at  the  very  same  time  declared  that  it 
was  burnt,  why.  should  they  go  on  to  search  among  his  papers? 
This  evidence,  therefore,  affords  a  reasonable  ground  for  not  pur* 
suing  their  search  with  the  pauper,  whereas  the  evidence  in  Rixtt 
Castieton,  showed  that  a  farther  search  was  necessary. — Order  of 
Sessions  confirmed.  -  . 

607.  Rex  V.  Harringtoorth,  M.  T.  56  G.  3.  4  Af .  &  S.  ^50.  — 
Removal,  from  G.  to  //•  Order  confirmed,  subject,  &c.  —  The 
birth  settlement  of  the  pauper,  JV.  P.,  having  been  proved  to  be 
in  JF/.i  —  H.,  for  the  purpose  of  showing  that  he  had  gained  aaub- 
sequent  settlement  in  O,  by  apprenticeship,  called  fVm  P.,  who 
stated,  that  in  1790  he  was  bound  apprentice  by  indenture  totfoe 
2>.  of  O.,  and  duly  served  his  time  there  with  JD.  They  then  pM- 
duced  an  indenture,  purporting  to  be  executed  by  fV^  P-t  by 
IV*  P»B  father,  and  Z).,  and  to  be  attested  by  two  witnesses,  .and 
called  persons,  to  prove  the  deaths  of  those  witnesses,  but  failedia 
proving  tlie  death  of  one  of  them  to  the  satisfaction  of  the  Comtt 
so  as  to  intitle  them  to  prove  his  hand-writing,  whereupon  .they 
tendered  fF.  P.  as  a  witness  to  prove  his  own  execution  of  the 
indenture  as  well  as  that  of  his  father  and  his  master.  The  Ses- 
sions were  of  opinion  tliat  this  witness  could  not  be  received.— 
LoKo  Ellenborouqh  C.  J.  There  hardly  exists  a  general  rule 
out  of  which  does  not  grow,  or  may  be  stated  to  grow,  some  pos- 
«bl©  inconvenience  from  a  strict  observance  of  it.  Neverthelessi 
the  convenience  of  having  certain  fixed  rules,  which  is  far  above 
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anytolber' eoDslderaciony  has  induced  oootIb  of  Juetfee  to  adopC  co«otltfotlian 
thetn,'  iritliout  canvassing  every  particular  iDConvenience  which  to  prore  hit 
ingenuity  may  suggest  as  likely  to  be  derived  from  their  appli-  J"J"f[]^*"°**  y 
cation.     The  learned  counsel  who  last  sat  down  has  talked  or  the  Jemlu   ^ta 
serious  inconvenience  that  will  ensue  in  settlement  law,  if,  in  a  pro^bk  own 
case  like  the  present,  the  party  to  the  deed  is  not  called  to  prove  execution,  and 
it.     I  know  of  none  that  is  a  greater  or  more  serious  inconvenience  that  of  the  other 
than  to  depart  from  a  clear  established  rule  of  law,  that  a  party  P^«»  to  the 
who  would  prove  the  execution  of  any  instrument  that  is  attested)  wWcherTdence 
must  lay  the  ground-work  by  calling  the  subscribing  witness  to  tiie  Senions 
prove  it,  if  he  can  be  produced,  and  is  capable  of  being  examined,  xejected:  Held, 
His  testimony,  indeed,  is  not  conclusive,  for  be  may  be  of  such  a  that  the  Sessions 
description  as  to  be  undeserving  of  credit,  and  then  the  party  may  <l»dweU,forthe 
go  on  to  prove  him  such,  and  ma}'  call  other  witnesses  to  prove  J^*:     ^ 
die  execution.     The  cases  have  even  gone  the  length  of  punish-  Bubscribinff 
ing  the  subscribing  witness  criminally.     But  here  the  only  ques-  witness  to  be 
tion  is,  Whether  the  parties,  who  seek  to  prove  the  execution  of  produced,  or hia 
fliis  tndenturey  must  not  make  their  way  to  what  may  be  called  •'^"^  *^ 
secondary  proof,  through  the  medium  of  those  witnesses  who  are  ^y!!^  \L|i 
the  plighted  witnesses  to  the  transaction,  by  first  disposing  of  tosetUement 
their  testimony  ?     If  there  ever  was  a  case  in  which  the  rule  might  cases  asochen. 
iCBaonably  have  been  relaxed,  it  surely  was  the  case  of  Abbott  v. 
Piumbe,  1  Doug*  216,  yet  in  that  case  the  Court  held  the  rule  to 
be  inexorable.     The  rule,  therefore,  is  universal,  that  you  must 
fivst  call  the  subscribing  witness  ;  and  it  is  not  to  be  varied  in  each 
{Mnrticular  case  by  trying  whether  in  its  application  it  may  not  be 
|»rodactive  of  some  inconvenience,  for  then  there  would  be  no 
•uch  thing  as  a  general  rule.     A  lawyer  who  is  well  stored  with 
tifese  rules  would  be  no  better  than  any  other  man  that  is  without 
them,  if  by  force  of  mere  speculative  reasoning  it  might  be  shown 
4lktt  the  application  of  such  And  such  a  rule  would  be  productive 
<»f  such  and  such  an  inconvenience,  and  therefore  ought  not  to 
prevail.     But  if  any  general  rule  is  to  prevail,  this  is  certainly  one 
tiMit  is  as  fixed,  formal,  and  universal,  as  any  that  can  be  stated  in 
^  court  of  justice,  and  there  is  nothing  on  which  to  supersede  it 
in  this  case  but  a  suggestion  of  some  supposed  inconvenience.     It 
does  not  follow,  it  is  said,  that  because  the  subscribing  witnesses 
are  the  plighted  witnesses  to  prove  the  execution,  they  must  needs 
b6  the  best  witnesses,  for  others  may  know  better  or  more  of  the 
trtuisaction  than  they ;  but  inasmuch  as  they  are  the'  plighted  wit- 
ncascs,  the  knowledge  they  have  upon  the  subject  is  essential,  and 
if  k  can  be  procured,  must  be  lorthcoming.     It  seems  to  me, 
thete^kref  that  unless  we  are  to  quit  sight  of  the  rule,  for  the  pur- 
fjidae  of  going  into  the  rationale^  or  convenience  and  inconvenience 
^  it,  in  each  particular  case,  as  the  ingenuity  of  persons  may  sug- 
Mst,  there  is  no  reason  for  doing  it  in  the  present  case.     I  confess 
mA  I  am  against  the  whole  scope  of  the  argument  and  its  conclu* 
sions.  — *  Order  of  Sessions  confirmed. 
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CHAPTER  VIII. 

SETTLEMENT    BY    ESTATE* 

L  The  Statute. 

XL  Of  the  Kind  of  Estate. 

III.  Of  the  Value  of  the  Estate. 

j^  IV.  Of  the  Residence  necessari/. 

V.  Of  certificated  Persons. 

I.  The  StatiUe. 
9G.  1.  C.7,  §.5. 

U.  Of  the  Kind  of  Estate. 

A  copyhold  608-  tTARROW  v.  Edgetoare,  E.T.  II  Ann.  Editob'*  Af55. 
estate  for  life,  —  C.  having  gained  a  legal  settlement  in  the  parish 

though  under  of  //.,  afterwards  purchased  a  copyhold  estate  for  his  own  life, 
the  value  of  10/.  ^Q^h  I/.  5s.  a  year,  in  the  parish  of  £.,  to  which  estate  he  was 
■uffidentMtate  regularly  admitted.  He  removed  from  H.  to  E.,  and  lived  ob 
to  confer  a  ^^^^  copyhold  estate  near  five  years,  and  until  the  day  of  his  death, 
settlement.  His  wife  was  afterwards  admitted  to  the  estate,  and  lived  thereon 

S.C.Foley,257.  till  she  died,  leaving  three  surviving  children,  who  in  a  short  time 
S.P.Rez  v-  became  chargeable  to  the  parish,  from  whence  they  were  remoYed 
Burclear, /wf/,  by  two  justices  to  the  parish  of  H.;  and  the  Sessions,  on  appeal* 
pi.  681.  confirmed  the  order,  and  stated  the  above  case.  —  Northey:  It 

has  been  constantly  held,  that  a  person  who  is  in  possessioo  of  a 
freehold  estate  cannot  be  removed  from  it,  although  it  be  under 
the  value  of  10/.  a  year.  The  reason  for  passing  the  statute  IS  & 
14  Car.  2.  was  to  prevent  persons  from  gaining  settlements  whose 
circumstances  were  so  extremely  indigent  that  they  could  not  get 
credit  for  a  house  of  10/.  a  year.  The  legislature,  indeed,  se^ns 
to  have  had  leasehold  estates  only  in  contemplation,  but  a  man 
who  can  purchase  the  freehold  of  an  estate  of  1/.  5s.  a  year,  may 
be  fairly  presumed  to  be  of  equal  ability  and  credit  with  a  man 
who  only  rents  a  house  of  10/.  a  year,  and  therefore  such  a  man 
is  not  within  the  mischief  which  the  statute  was  intended  to  pre- 
vent.—  Raymond  :  Admitting  that  C,  the  father,  could  not  |)e 
removed  from  his  estate,  yet  neither  he  nor  his  children  gained 
any  settlement  in  E.  by  residing  thereon ;  for  although  it  noa? 
seem  hard  to  prevent  a  man  from  living  on  his  own  land,  yet  as  it 
was  not  of  the  value  required  by  the  statute,  the  parish  shall  not 
be  chargeable  by  his  inh^itancy,  whose  coming  it  was  oul  of 
their  power  to  prevent.  The.  estate  was  only  for  his  own  life,  and 
having  determined  by  his  death,  his  children  became  thereby  re- 
.  movable  in  the  same  manner  as  they  would  have  be^n  if  it  had 
been  a  leasehold  under  10/.  a  year.  Though  the  father  cool4  not 
be  removed,  yet  he  gained  no  settlement  by  residing  thereon,  and 
as  the  children  could  not  gain  any  settlement  through  him,  they 
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were  removable  on  the  expiration  of  the  estate.  If  this  species 
of  estate  should  be  permitted  to  confer  a  settleroeoty  great  mcon* 
veniences  would  arise,  and  parishes  might  be  burthened  without  a 
possibility  of  redress ;  for  should  tlie  lord  of  a  mahor  take  any 
pique  against  the  parish,  he  might  grant  leases  of  one,  two,  or 
three  shillings  a  year  out  of  the  wastes  of  the  manor  to  a  number 
of  poor  indigent  persons,  and  thereby  bring  intolerable  burthens 
on  the  parish.  —  Parker  C.  J.  A  parochial  settlement  is  nothing 
more  than  the  privilege  of  living  irremovable  in  the  parish.  A 
man  who  has  an  estate  for  life,  or  an  estate  of  inheritance  of  his 
own,  cannot  be  removed  from  it,  although  in  value  it  is  under  10/. 
a  year.  It  therefore  follows,  that  where  a  man  does  so  live  he 
gains  a  settlement  for  himself  and  for  the  children  in  his  family. 
«—  Powell  J.  If  this  had  been  the  grant  of  a  copyhold  for  years, 
it  might,  as  it  is  under  the  value  of  10/.  a  year,  have  been  within 
the  reason  of  the  statute ;  but  aa  it  was  an  estate  for  life  it  cer- 
tainly is  not.  The  father  clearly  gained  a  settlement  in  E*  by 
residing  40  days  on  this  copyhold,  and  the  children  must  of  neces- 
sity be  settled  in  the  parish  in  which  their  parents  are  settled, 
until  they  have  acquired  settlements  for  themselves,  which  iti  the 
present  case  they  were  not  of  an  age  to  do.  The  argument  re- 
specting the  possible  inconveniences  parishes  may  suffer  from  such 
estates  being  held  to  confer  settlements,  loses  its  weight,  when  it 
is  recollected  that  lords  of  manors  cannot  create  new  copyholds, 
iior  by  31  Eliz,  c.  7-  erect  new  cottages,  without  laying  four  acres 
of  land  to  each,  and  it  is  not  much  to  be  feared  that  lords  will 
g^ve  away,  merely  from  spleen,  such  quantities  of  land,  especially 
as  the  land  itself  would  defeat  the  intended  effect  of  such  grants, 
by  preventing  the  possessors  from  requiring  parochial  relief. — 
~  £tre  J.  The  distinction  attempted  to  be  made  by  Mr.  Raymond 
"between  being  settled  and  not  being  removab]e,\  is  imaginary,  for 
'a  settlement  is  nothing  but  the  privilege  of  living  immovable  (a) ; 
'  and  accordingly  both  the  orders  were  quashed. 

^,"''    609.  Muruey  v.   Grandboroughy   Af.  T,   4-  G.  1 .    Stra.  97-  —   The  huiba&d  of 
" Fiatherstone,  by  indenture  dated  the  24th  of  September   1607,  an  adiniDiiiim* 
^'^^demised  and  granted  to  Eddin,  his  executors,  &c.  one  cottage  trixwhois 

■  with  the  appurtenances  of  the  yearly  value  of  1/.  10*.  in  M.  for  ^n'itled  as  a 
■■'■99  years  at  1*.  rent.     On  3d  August  1689,  E.  assigned  to  G.  in  {^*J;,*°* 
■['trtist  for  Af.  his  wife  for  life,  and  then  to  fV.  E.  his  son  for  the  byamicfence' 
'tiesidae  of  the  term  ;  i2.,  Af.,  and  W*  died,  and  S.  the  wife  of  fT.,  thereon  for  40 
''^admininistratrix,  became  entitled  to  the  term,  and  on  May  11,  days,  gains  a 

■  1709,  in  consideration  of  15«.  demised  to  Eymes,  the  same  cottage  ■ettlement. 
fezcept  one  bay  of  building,  being  the  south  part  thereof,  with  a  iSe89.Cas.lS9» 
leafiowe  for  an  habitation  for  herself)  for  24  years  at  a  pepper-corn  ®^  ^*  «'• 

'rent;  and  she  lived  in  that  part  of  the  premises  so  reserved,  and     ,  J^j/**^' 

'/married  C,  the  present  pauper.  —  Per  Curiam  :  This  is  not  a 

^  case  within  the  intent  of  the  IS  &  14  Car.  2.  c,  12.  which  was  to 

'  ^prevent  persons  running  up  and^down  from  one  parish  to  another, 

;'  tiH  they  become  vagabonds.    But  a  man  who  comes  to  settle  upon 

^'-his  own  is  not  to  be  considered  in  that  view  ;  and  be  it  for  life  or 

^  vearst  the  law  is  the  same.    This  is  not  a  taking  a  tenement  under 

^'10^.  per  annum;  for  the  U.  is  not  reserved  as  a  rent,  but  okily  an 

!' 'acknowledgment  usually  paid  on  long  leases.  The  case  of  a  copy- 

{a)  But  see  Rex  v,  Leeds,  post,  pi.  619.,  and   Hex  v.  A^rthrop  Roodiog, 
jiotl,  pi.  616. 
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hfldii  tlroqger  than  this,  for  that  b  but  an  estate '81 1^  The 
way  to  make  him  chargeable  is,  to  strip  him  of  his  own,  for  he 
may  not  be  able  to  let  it. 
Iranian  buUd  610.  Ashbriitle  v.  JVvlei/t  M.  T.  U  GA.  Shr.  608.  —  Thirty 
A  cottnge  upon  y^ars  before  the  removal  Card  built  a  cottage  upon  the  waste  in 
Awtecwi^oot  ffr  belonging  to  the  Earl  of  P.,  and  lived  on  it  till  his  death, 
l^f^l^*  '  ,  about  three  years  since,  when  it  descended  to  his  daughter,  then 
quiet  enj^'*  mwried  to  Darby  ;  they  entered  and  enjoyed  it  three  quarters  of 
mciit,  die  po8-  a  year,  and  then  sold  the  possession  of  it  to  fVyvdy  who  enjcn-ed  it 
■ened,  bit  heir  ever  afterwards  without  any  molestation  from  the  lord ;  hut  no 
•tl«wg»in*a  original  grant  appeared.— «  Et  per  Curiam  :  He  lived  40  days  in 
rtS^^fTdi  capacity  of  a  person  irremovable,  and  that  is  a  settlement  of 

in  mJAcottm  itself*  Here  has  been  an  enjoyment  for  SO  years,  during  all  which 
after  bis  ancet-  time  the  lord  never  claimed  any  thing.  The  least  than  can  be 
ttir*8  death.  made  of  it  is  a  title  by  disseisin,  and  a  descent  is  cast.  This  man 
8.CMod.S87.  had  undoubtedly  a  title  against  all  the  world  but  the  lord,  and 
s  San. Cm.  121.  ewen  against  him  it  may  be  doubtful  afler  so  long  a  possession.  In 

ejectment,  he  might  either  make  or  defend  a  title  by  20  years' 

possession.  Therefore  in  this  case  there  is  no  colour  to  determine 

agaiiitt  his  right,  when  the  lord  does  not  think  tit  to  impeach  it ; 

though  if  he  did,  it  would  never  be  allowed  upon  an  order  of 

removal,  but  upon  an  ejectment  only. 

The  ranshider        611.  Rex  v.  Sundrish,  T.  T.  7  G.  2.  Burr.  S.  C.  7.  —  Perch,  by 

ofatennof  99    indenture  dated  25th  March  1701,  demised  to  Gates  a  cottage 

yean,  of  a  cot-    with  a  garden,  orchard,  and  backside,  &c.  in  i/.,  for  99  years,  at 

2j1P?  ^**^"*  5i.  per  annum  ;  the  5s,  was  the  full  and  most  improved  rackrent, 

defied  tti^be     ^^^  ^^y  thing  that  appeared  to  the  contrary.  Gates  entered  upon  the 

pauper  by  bis      cottage  by  virtue  of  the  lease,  and  lived  in  it,  under  the  lease,  to 

jfktber,  will         the  time  of  his  death.     By  his  last  will  he  devised  the  said  mes- 

entide  him  to  a   suage  and  premises,  and  all   other  his  estates  both   real  and 

■•^?°*"*  ^      personal,  to  T,  G.  his  son,  his  heirs,  executors,  administrators, 

SSefor  40*      and  assigns,  upon  condition  that  he  paid,  or  secured  to  be  paid^ 

^ys,  to  Frances  his  mother  20/.  towards  her  maintenance,  if  she  should 

flu;  ass.  ^'^^  ^^  expend  that  sum ;  and  made  him  sole  executor,  and  difd. 

Iflci  Cm.900.    ^*  ^-  the  son  proved  the  will,  and  entered  upon  the  premises  by 

and  under  the  lease  and  will,  and  lived  therein  until  he  was  re« 
moved.  But  it  did  not  appear  that  he  had  paid  or  secured  tike 
20/.  or  any  part  thereof.  F.  the  mother  died  in  a  very  short  time 
after  T.  the  father.  —  The  Court  were  unanimously  of  opinian, 
that  this  estate  though  a  leasehold  was  his  own  estate ;  that  he  had 
come  into  it  under  his  father's  will ;  that  it  is,  together  with 
other  things,  charged  with  20/.  payable  to  his  mother  for  her 
{m)Jnu»jiL€09*  maintenance;  and  that  in  Mursley  v.  Grandborough  (a)  a  lease* 

hold  estate,  although  it  was  not  a  beneficial  lease  of  the  whole, 
had  been  held  sufficient  to  confer  a  settlement. 
A  son  who,  612.  Rex  J.  Widxjoorthyy  T.  T  10  G.  2.  Burr.  S.  C.  lOQ.-^BoaM 

after  bis  fiitfier's  removed  into  the  parish  of  fV.y  and  lived  there  with  his  father  and 
d«[idi,  lives  mother  in  a  cot^house  of  the  yearly  value  of  1/.  lOi.  of  which- 
uponanMtate  house  his  father  then  was,  and  for  many  years  before:  had  been 
^remaindltf^  possessed  for  the  residue  of  a  term  of  years  determinable  on  lives; 
of  a  term,  but  '^^  of  which  he  died  so  possessed,  without  a  will,  (his  wife  dying 
does  not  take  before  him,)  leaving  the  said  B.  and  one  other  son,  who  was  stiS 
outadminSstra-  llftng,  and  who  took  his  distributive  share,  and  part  of  his  fathers 
t^  untU  after  ^tate  and  effects,  in  goods.  B.^  after  the  death  of  his  father. 
««™  «-       lived  and  continued  in  the  possession  of  the  house  for  five  or  ais 
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years,  and  until  the  lease  determined,  which  happened  about  a  year  pbcg,  doct  not 
ttdd  a  quarter  before  the  removal  i  after  which  time,  and  after  the  g^n  a  Ktd«. 
mailing  the  order  of  removal,  he  took  letters  of  administration  to  '^?1^'^'"' 
the  goods  and  chatteUi  of  his  father.  —  Pack  J.     At  the  time  of  ^^^1^^^^ 
making  the  order  he  had  gained  no  settlement  at  W.i  because  ^_,        ' 
nothing  vested  fin  him  before  administration  was  granted  to  him,  ^n. 
If  so,  then  the  order  for  removing  him  to  F.  was  a  good  order  Andivwf,  4» 
when  made,  and  the   Sessions  ought  •  not  to  have  quashed  it ; 
though  administration  had  been  afterwards  taken  out;  for  they 
could  not  quash  a  good  order,  upon  a  matter  which  happened 
ex  post  facto  ;  and  if  this  administration  really  gained  him  a  settle* 
ment,  there  ought  to  have  been  a  new  order  of  two  justices  to 
remove  him  back  to  W.    When  he  was  first  removed  from  thence 
he  had  nothing  to  do  with  the  cottage;  for  nothing  vested  in  hiin  ■  •   *' 

till  he  took  out  letters  of  administration;  consequently,  if  he 
gained  a  settlement  at  W.  at  all,  it  was  gained  subsequent  to  the 
making  of  the  original  order.  But  secondly,  he  had  it  not  at  all 
in  his  own  right,  even  after  administration ;  nor  does  it  seem  to 
be  such  a  sort  of  estate  as  would  sain  him  a  settlement.  This  is  a 
cut-house  of  so  small  a  value  as  ]/.  10^.  a  year  only,  holden  upon 
the  residue  of  a  term  of  years  determinable  upon  lives.  In  the 
case  of  Ashbrittle  v.  Wyley  (fl),  there  was  a  continuance  of  the  W  A^^» 
quiet  possession  for  SO  years  and  a  descent  cast.  The  pauper  had  P^'  ^^^'  ■ 
a  title  against  all  the  world  except  the  lord  of  the  waste ;  and  it 
would  be  a  ^ood  bar  even  against  the  lord,  in  an  ejectment. 
There,  the  pauper  clearly  had  such  a  possession  as  to  be  irre- 
movable from  it.  But  I  apprehend  that  the  pauper,  in  the 
present  case,  was  removable  even  during  the  term ;  but  afterwards 
he  certainly  was.  —  Probyn  J.  The  whole  depends  upon  this 
single  question,  Whether  the  pauper  was  removable  during  the 
five  or  six  years  that  he  lived  in  this  cottage  ?  for  I  take  the  rule 
DOW  settled  and  established  to  be,  *'  that  if  die  pauper  come  to  an 
"  estate  by  rnheritance,  or  as  executor  or  administrator,  be  it  of 
"  ever  so  small  value,  he  is  irremovable  ;  and  if  he  remain  40  days 
^  in  possession  and  inhabitancy,  he  gains  a  settlement."  Now  I 
take  it,  that  the  pauper  in  the  present  case  was  removable.  His 
possession  rested  only  upon  a  private  agreement  between  him  and 
hia  brother.  If  he  had  taken  out  administration  during  the 
interest,  he  had  had  a  vested  right  [h) ;  but  taking  out  adminis- 
tration after  the  term  expired  could  never  give  him  an  interest  in 
the  expired  term,  in  which  he  had  none  during  its  subsistence. 
'He  was  in  possession  merely  as  a  tenant  at  will :  he  was  remov- 
able by  the  parish,  and  his  right  would  have  been  without  found- 
ation, if  administration  had  been  granted  to  any  one  else.  There- 
fore he  had  no  right  at  all  till  administration  was  granted.  The 
case  of  Wyley  was  a  strong  case.  That  was  a  descent  to  the 
pauper  after  a  possession  of  30  years;  which  is  a  good  title  in  an  i  i' 

ejectment,  and  a  presumption  of  an  inheritance.    It  was  primd 

(b)  So  in  the  case  of  South  Syden-  a  right  which  he  must  pursue  bj taking  ■■..". 

hmmv*  Lamerton,  o7i/v, pi.  19S.    John  out  letters  of  administration ;  but  no  .         ..  ,  ^ 

Stties  was  possessed  of  a  lease  for  years  right  is  settled  or  vested  in  him  till  an 

aod  died  intestate.     Tlie  question  was,  actual  taking  out.      S.  C.  Sett,  and  ^ 

Whether  the  next  of  kin  should  be  said  Rem.  103.     10  Mod.  389.     1  Str.  57. 

to  be  settled  there?     And  it  was  held  See  Rax  v.  North  Curry, pott*  pi.  031. 
that  be  sbvuld  not ^  for  that  he  had  only 
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Jade  a  good  title  as  heir  at'  law :  hone  but  the  lord  could  contest 
the  right.  And  if  a  pauper  li^e  40  days  under  a  right  whidi 
makes-him  irremovable,  it  gains  him  a  settlement.—  Grapple  J. 
was  of  the  same  opinion.  For  there  was  no  time  during  the  con* 
tinuance  pf  this  lease,  when  the  pauper  was  irremovable,  and 
without  remaining  40  days  irremovable,  a  settlement  could  not 
be  gained  by  him.  And  he  observed,  that  there  was  no  agree- 
ment at  all  between  the  brothers  that  the  pauper  should  take  this 
lease  as  his  distributive  share :  or,  at  least,  no  such  agreement 
appeared.  It  is  only  stated,  that  the  other  brother  did  take  his 
share  in  goods ;  and  John  did  live  in  the  cottage ;  but  it  does  not 
appear  that  this  happened  in  pursuance  of  any  preceding  agree* 
ment  that  it  should  be  so. 
Tbetoa  md  61S.  Rex  v.  Hasfield,  E.T.    IS  G.  2.    Burr.  S.  C.  147.  —  Bm-- 

hmrvttLimcmi  ford  the  father  ot  Benjamin  and  Mary  the  paupers,  about  SO 
t^'emtrte^  of  years  since,  intermarried  with  one  Potter ^  by  whom  he  had  the 
rUttr'cimiiM.  *^  ^'  ^"™  ^''  ^'®  ^  y  children.  M.  the  wife  was,  at  the  time  of 
atarUs fttber'f  ^^^  marriage,  seised  in  fee  of  a  messuage,  garden,  orchard,  and 
dMtb,  bei«-  about  one  acre  and  a  half  of  meadow,  in  T.,  of  the  yearly  value  of 
mored  from  the  4/.  or  thereabouts:  B,  and  his  wife,  for  many  years  after  the 
P*"***  ^*'*'tii  marriage,  and  to  the  death  of  his  wife,  lived  together  in  the  parish 
^I^J^^^Jj^JI  ®^  ^'9  upon  the  said  freehold  estate ;  and  the  children  were  bom 
meat,  winch  hk  ^  T.  during  their  father  and  mother's  residence  thereon.  After 
firtbtr  bid  the  deatli  of  M.  the  wife,  the  estate  descended  to  B,,  as  her  son 

giuncd  by  r^t-  and  heir,  subject  to  his  father's  tenancy  by  courtesy*  After  the 
ing  ■bote  10^.  death  of  the  wife  the  husband  continued,  with  his  said  children, 
fl^is2.  ^"  ^^  estate  at  7\  ;  and  afterwards  took  an  estate  of  about  30^^  a 

year,  in  the  parish   of  //.,  and   removed  thither  with  his  two 

children,  where  he  resided  with  them  for  one  year  and  a  half,  and 

then  died ;  on  his  death  J?.,  who  was  then  about  six  years  and  a  \M 

old,  became  seised  in  fee  of  the  estate  at  T.y  and  he  and  Af.  his 

sister,  having  been  in   T,  with  their  grandmother,  their  nearest 

relation,  above  40  days,  were  removed  from  thence  to  //. ;  B* 

being  about  eight  years  of  age,  and  M.  about  six  years  of  age.  -* 

Bex  V.  Hough-  Lee  C.  J.     B.  is  seised  in  fee  of  an  estate  in  T. ;  and  it  is  not 

ton  Le  Spring,    material  quo  animo  he  came  into  that  parish,  or  how  long  he  has 

ftf '  P*'j?J®*      been  in  it.  It  is  not  a  case  within  the  statute  of  13  &  14  Car.2.  clfc 

rtone^'iKwi'^"       because  having  an   estate  of  his  own   in  the  parish,  he  is  not 

pi.  STsT^'         removable  from  it.     It  is  not  like  the  case  where  a  man  is  to  gaia 

a  settlement  by  residing  40  days  in  a  place  from  whence  he  is 
irremovable.  This  last  was  the  case  of  Savoton  v.  Sydbury^  where 
the  difficulty  was  upon  the  residence  40  days  in  a  place  where  die 
man  was  to  gain  a  settlement  in  respect  of  his  freehold.     But  I 
think  it  clear,  that  this  B.  B.  could  not  be  removed  from  hie  free* 
hold.  — Probyn  and  Chapple  Js.  concurred  that  B*  could  not  be 
removed  from  the  parish  where  he  had  a  freehold. 
The  remainder        6U.  Rex  \.  Stainjleld,    E.T.    16  G.  2.    Burr.  S.  C.  205. — B. 
of  a  term  pur-     took  a  lease  of  20  square  yards  of  land  in  iS.,  for  the  term  of  999 
dMs^for  47/.    years,  under  the  reserved  rent  of  Is.  a  year,  on  which  he  built  s 
cttete  to  orafer    "^"^  ^°^  outhouses,  and  afterwards  sold  the  residue  of  the  lens 
m  tettlement.       ^^'f  1 6^-  ^Os. ;  the  original  lessor  granted  a  new  lease  of  the  pie- 
See  S.C.  more    n^ises  for  the  term  of  999  years  to  the  purchaser;  afterwards  ^ 
taVtf  ittfed,        pauper  repurchased  the  lease  for  47/*,  and  th^  residue  of  the  tenn 
IMir,  pi.  SSS.       was,  on  his  paying  the  purchase-money,  regulariy  assigned  ever  to 

him ;  and  after  living  on  the  premises  for  three  yeara,  he  nMrt^ 
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giged  them  for  45/..*  and  the  Court  held  them  to  bea  iufficient 
estate  to  confer  a  settlement  on  the  pauper  in  the  parish  of  S- 

615.  Rex  V.  Marwood,  H.T.  29  G.  2.  Burr.  S,  C.  386.  —  The   AconnsyMce 
piiupers,  C,  and  M.  his  wife^  in  1733,  were  removed  by  an  order  from  a  father  to 
of  two  justices,  from  K.  to  M.f  as  the  place  of  their  then  legal  set-  ^  daughter,  in 
tlement ;  which  order  was  not  appealed  from.     Some  years  after,  consideration  of 
the  said  paupers  returning  into  K.  without  a  certificate,  were  com*  J^tion^rf^ 
mitted  for  such  offence  to  Bridewell.     Some  time  after,  S.,  father  i«tidueof  a 
of  the  said  M.,  being  possessed  of  a  cottage-house,  garden,  and  term  determin- 
plot  of  ground  in  AT.  aforesaid,  for  the  residue  of  a  term  of  99  years,  f^*  vpon  livef, 
then  determinable  on  the  death  of  one  »/.  S.,  (the  consideration*  "•^"^"^^'^ 
money  for  the  purchase  whereof  amounted  but  to  20*.,)  by  his  ^y^  ^^  ^^^ 
deed-poll,  dated  25th  Jufy  1749,  in  consideration  of  his  natural  foi^arwidonoe 
love  and  affection  to  his  said  daughter  M.,  did  give  and  grant  the  therton  wiU 
said  premises  (except  the  standing  of  a  bed  in  one  room,  and  a  gainaaectW- 
W«v  to  and  from  the  same)  to  his  said  daughter  Af .,  being  then  the  3??"^i^^^ 
wife  of  the  said  C. ;  to  hold  to  the  said  Af.  for  her  life ;  and  idfter-  cooSSSa 
wards,  upon  trust  for  her  daughter,  during  his  interest  therein,  paid  bj  the 
Thereupon  the  paupers  returned  again  into  the  parish  of  K* ;  and  father  waa  on^. 
entered  thereon,  and  lived  in  such  house ;  and  possessed  and  en-  ^^' 
joyed  the  said  estate;  and  paid  the  high  rent  (10».  a  year)  for  C«ld.lM. 
several  years;  until  the  lease  determined  by  the  death  of  J.  S. —   ^^* "**  ?*f  *' 
Ryder  C.  J.  said  he  was  extremely  clear  about  this  matter.     The  ^[^^S?* 
9  Cr.  1.  c.  7«  was  intended  to  prevent  parishes  from  being  fraudu-  '^  ^'uAod. 
Jently  incumbered,  under  small  fraudulent  conveyances;   and  it  poii,^L6S7» 
only  intended  to  exclude  all  purchases  of  cottages  under  the  value 
of  30/.  from  giving  a  settlement  longer  than  the  continuance  of 
the  interest ;  for  a  man  ought  not  to  be  hindered  from  living  upon 
hifl  own,  and  being  irremovable  from  it,  as  long  as  his  property 
continues,  and  he  continues  to''  reside  upon  it.     There  have  been 
three  questions  introduced  upon  this  act :  one,  on  the  meaning  of 
the  word  *'  purchase ;"  the  next,  Whether  the  husband  in  this  case 
be  a  purchaser,  whatever  his  wife  noay  be  ?  and  thirdly,  Whether 
thu  consideration  be  a  consideration  under  SOl>  (supposing  him  to 
be  a  purchaser)?     Now,  first,  this  is  not  a  purchase  within  the 
meaning  of  the  act :  for  the  word  '<  purchase"  is  not  here  to  be 
taken  in  the  largest  extent  of  it,  but  is  confined  to  cases  where  a 
pecuniary  consideration  is  paid.     In  the  great  case  of  Roper  v. 
Modc^ffe(a)y  the  word  ^*  purchaser"  was  taken  according  to  the  (a)9Mod.i67. 
meaning  and  intention  of  the  act  of  11  &  12  ^.  3.  c.  4. ;  and  in  the   jsi. 
G«(M-of  LfOrd  DertoerUwater,  the  person  was  considered  not  as  a   lOMod.sso. 
puschaser  within  the  meaning  of  that  same  act.     But  here,  a  2Eq.Ab.508. 
pavper's  wife  has  an  estate  assigned  over  to  her,  out  of  Ipve  and  ^^'* 
affection,  without  any  money  consideration,  by  her  own  father^ 
irhich  cannot  be  such  a  purchase  as  this  act  intends.     A  devise  is 
not  within  this  act.  (b)     Indeed,  if  the  husband  had  paid  a  const-  (&)  Dougl.738. 
deration,  he  would  have  been  a  purchaser,  though  the  conveyance 
lied  been  made  to  his  wife.    In  the  case  in  3  Peere  Williams^  40. 
end  other  cases,  it  has  been  determined,  <'  that  a  wife  adminis- 
'Mratrix  or  executrix  shall  not,  if  she  be  a  papist,  take  terms  or 
M.jother  interest   in   lands  under  the  will ;   because  a  papist  is 
''^ disabled  by  11  &  12  fF. 3.  c. 4.  from  purchasing;  and  taking 
'f- tinder  a  will  is  purchasing."  (c)     But  in  the  present  case,  the  (c)  Sees  Peere, 
husband  is  not  to  be  considered  as  a  purchaser,  but  as  beinff  out  Wnu.  46. 
€^  thb  act  of  9  G.  1.  and,  therefore,  he  acquired  a  settlement  in  Km 


4§6  aitTLBMBNT   BY   BBTAtfe.  [Cm.VUL 

Consequently,  the  Sessions  have  determined  wroi^>— Tbb  thwr 
OTHER  Judges  coticurred  with  the  C.J.  in  opinion^-tkat  tint  net 
of  9  G.  1.  does  not  extend  to  deTises,  or  j^fts,  or  other  methods  of 
acquisttion ;  but  is  confined  to  the  particular  case  of  purchases  for 
money-considerations  under  SO^.  For,  on  the  contrary  construction,' 
WiLMOT  J.  observed,  no  devise,  or  gift,  or  marria^  settlement 
would  gain  a  settlement,  unless  a  pecuniary  consideration  was 
paid^  He  said,  that  this  act  was  plainly  intended  only  against 
gaining  settlements  by  purchases  for  small  money-considerationi : 
and  the  word  "  purchaser"  is  not  to  be  taken  in  its  strict  legal 
sense,  but  according  to  the  intention  of  the  legislature;  which  wss 
(«>aMod.  J67*  regarded  in  the  case  of  Roper  v.  Raddiffe  (a\  and  ought  to  be  so  in 
18l«  tills  case ;  though  that  intention  was  very  different  in  the  two  cases, 

for  the  act  of  parliament  there  in  Question  intended  the  general 
sense  of  the  word ;  this  act,  the  connned  one. 
A  wife  wl»,  oo  616.  Rex  v.  Aythrop  Roodifig,  M.  T.  30  G.  2.  Burr.  S.  C  41f. 
bong Idt  by  her  —  Q.y  the  pauper's  husband,  having  been  legally  settled  at  9V.  A., 
^J^4B<*«  went  away  and  left  his  wife  and  children.  Whereupon  she  and  her 
^e^^fo^  children  went  and  lived  for  the  space  of  40  days,  without  her  hos- 
day!  by  bcfiel^  band,  in  a  copyhold  tenement  of  her  husband's  own,  at  A.R* 
doctnotthereby  But  legal  notice  **  to  depart"  was  given  to  her,  within  the  40days» 
gain  ft  setde-  by  A.  R.  —  Lord  Mansfield  :  This  is  the  husband's  own  estate, 
>D«»^  ^  *  and  he  himself,  certainly,  might  have  gone  and  gained  a  settlement 
^!!^foK  TOt  ^^^^^'  ^7  residing  40  days.  It  is  stated,  generally,  **  to  be  hk 
for  hcneif  or  **  ^^^  •  '^  ^^^^  "°'  appear  to  have  been  a  purchase  within  9  G.  1. 
children.  c  7.,  nor  does  it  at  all  appear  how  he  came  by  it.     Neither  does 

&  P. Rex  V.St.  '^  appear  that  the  wife  went  to  reside  upon  it  against  the  husband's 
Mary,  Berk-  consent.  The  old  settlement  remains  as  it  was :  she  is  only  irre- 
hampsteed,  movable  from  the  property  of  her  husband.  And  so  it  is,  in  the 
sSe8s.Ca8.82.  q^q  Qf  soldiers  in  the  king's  service.  She  cannot  be  removed 
Mard  *  oosi  ^^oiu  her  husband's  property,  upon  being  only  likely  to  becottt 
pi.  645^*       '     chargeable.  —  Dennison  J.    Gaining  a  settlement^  and  being  im^ 

movable  from  a  place  for  40  days,  are  not  convertible  terms.  The 
husband's  settlement  remains  as  it  was  ;  but,  nevertheless,  the  wife 
is  not  removable  from  his  estate ;  for  she  is  not  within  the  intent 
and  meaning  of  the  13  &  14  Car*  %  c.  12.,  nor  is  it  agreeable  to 
the  liberty  of  mankind,  that  a  person  should  be  removed  from  Ms 
own  estate.  This  woman's  going  thither  does  not  appear  to  have 
been  against  the  consent  of  her  husband :  it  is  rather  to  be  pre- 
sumed that  she  went  with  his  consent.  Nor  is  A.  R.  obliged  to 
maintain  her,  and,  consequently,  they  are  not  hurt  by  her  bemg 
there.  If  she  will  stay  there,  and  cannot  maintain  herself,  she 
must  look  to  that.  The  majut  and  minus  of  the  estate  is  out  of 
the  question ;  it  makes  no  difference  in  the  present  case,  be  il 
ereater  or  be  it  less  in  value. — Foster  J.  held  that  this  womsn 
had  a  natural  right,  or,  at  least,  a  matrimonial  right  to  go  tO  her 
husband's  estate  ;  and  that  as  there  does  not  appear  to  be  any  dii« 
sent  of  her  husband,  it  should  rather  be  presumed  that  he  con- 
sented. The  husband  himself  would  not  have  been  removaMe 
from  his  own,  if  he  had  gone  thither.  His  right  is  under  MagM 
Charta :  "  None  shall  be  disseised  of  his  freehold."   This         ~~ 


was  not  become  chargeable  to  A.  R.  If  she  had  become  actialty 
chargeable  to  that  parish,  I  think,  that  by  common  law  they  mast 
have  maintained  her.  This  is  the  common  law,  so  far  back  m 
from  the  time  of  the  MfRROR. 
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.;6i7«  i2«»  V.   GMAshton,    H.  T.  .31  G^2.    iliirr.  ^C  44i.~>  Atenementand 
Hi  wad  M.  his  wife. lived  in  the  parish  of  C.  i4.,  under  a  certifioate  ^^o  acre*  and  a 
frniiTF.,  from  the  month  of  Jtdy  iri^>,  until  about  Christmas  ''a^^of  l«ndfor 
17«B;  at  which  time  F.  the  father  of  M.  died  intesUte,  leaving  of  a"^  of  99 
hit  said  daughter  and  five  other  children.     F,  was,  at  the  time  of  years,  deter- 
hii  death,  possessed  of  and  entitled  to  a  tenement  and  two  acres  minable  on  the 
aad  a  half  of  land,  of  the  yearly  value  o^(U.  lis.  situate  in  C.j4.,A"^^f^^ 
fat  the  remainder  of  a  term  of  99  years,  determinable  on  the  death  P**?"^*"^ 
of  himself  and  his  said  daughter.     Upon  jP.'s  deaUi,  //.  and  his  ^ui^^T' 
wife  entered  upon  and  took  possession  of  the  said  tenement  and  settlmnent  to 
laod,  and  liyed  therein  and  occupied  the  same  until  they  were  re-  the  husband  of 
moved  therefrom  by  two  justices,  in  the  year  1758,  to  the  parish  the  daughter 
oflV,;  but,  on  appeal,  the  Sessions  held  that  they  were  settled  in  aftwarwidciice 
G  A*  by  having  resided  on  their  own  estate ;  and  they  quashed  ?J^^^f^ 
the  order  of  removal,  and  stated  the  above  case. —  Lord  Mans-  quenttothe 
fisld:    The  question  is,  Whether  //.  acquired  such  a  right  as  death  of  hit., 
reqdered  him  irremovable  ?     Now  here  he  had  acquired  a  positive  fathar-in^w, 
riglit  by  iJO  years'  possession ;  wliich  is  much  more  than  a  mere  "^'^^J^^ 
negative  right,  or  a  bar.     This  is  such  a  positive  right  as  would  f*^!^  j-ft 
have  sufficed  to  support  an  action.     He  might  have  brought  an  fi^eoUwr 
ejectment  upon  a  20  years*  possession  ;  and,  therefore,  it  is  dis-  chndreD^and 
tinguiabable  from  the  case  of  a  bar,  a  mere  negative  right,  or  a  no  adminisira- 
limitation ;  for  it  does  not  merely  bar  the  remedy,  but  gives  the  ^^^^  '^  ^jj^ 
right,  upon  which  he  may  recover  in  ejectment.     And  here  is  a  **"  j^    dhfiie" " 
presumption  that  they  had  agreed  with  the  other  children  of  F,  |^_i  ,^^  \^ 
for  their  ahares:  as  to  M.  //.'s  right  to  this  settlement,  as  being  which  he  en- 
next  of  kin  to  F.,  the  general  question,  whether  it  be  sufficient  for  tered  on  the 
the  tkBxX  of  kin  to  be  in  possession  merely  without  taking  out  ad-  ^^  estate, 
miaistration,  is  very  different  from  the  particular  question  in  this  See  R.  v.  North 
case;  for  there  is  a  great  difference  between  a  sole  next  of  kin,  Curry, ;iom, 
aad  where  several  persons  in  equal  degree  have  all  of  them,  as  in  pl*^^^* 
the  present  case,  an  equal  right.  —  The  rbst  of  the  Court 
concurred,  and  the  order  of  Sessions  establishing  the  settlement 
ofjhe  paupers  in  C  A.  was  affirmed. 

^^.  liex  V.   Shenstotty    M.  T,    S2  G.  2.    Burr.  S.  C  468.—  If  an  estate  be 
/•r Cy  the  pauper,  with  A/.,  his  first  wife,  who  was  the  daughter  (leyised  to  the 
o^one  R.  C,  came  with  a  certificate,  in  tlie  year  1717,  from  S.  ^•»feof*certi- 
to  A^  and  there  lived  with  R.  C.  in  bis  house  till  his  death.   R.  C,  h^Ufriind 
byiiU  will,  dated  23d  September  1724,  gave  to  his  daughter,  M.  G.,  they  enter  into 
then,  the  pauper's  wife,  all  that  his  house,  barn,  garden,  croft,  and  and  reside  upon 
shed,  with  the  appurtenances  in  A,^  to  hold  to  her  for  her  life  ;  the  same,  they 
and  from  and  after  her  decease,  to  Robert  G.,  son  of  the  said  ^^^^7  ff""  • 
M^rjf  G.,  the  said  Robert  G.  paying  Mary,  his  sister,  .5/.     The  ««"'«"*"*• 
teatalpr  died  soon  after  making  his  will.     The  pauper  and  his 
wife  Mary  (the  devisee  for  life  under  the  will)  entered  upon  the 
pi^emises  so  devised,  and  enjoyed  the  same,  (the  said  house  being 
tliao  new-built,  and  the  premises  altogether  worth  40f.  a  year), 
fruai  the  death  of  /?.  C,  until  the  death  of  Mary,  his  first  wife, 
wfaidi  happened  six  months  after  the  death  of  her  father ;  and 
cqpiinuea  in  the  possession  of  the  premises,  till  removed  by  the 
pcetant.  order,  without  paying  rent  to  any  person.     The  pauper's 
D^^  wife  left  issue  by  him,  one  son,  named  Robert,  (the  remainder- 
tnifii  in  tlie  will);  who,  many  years  before,  went  for  a  soldier; 
iii4  whether  he  was  living  or  dead,  was  not  known  ;  and  one 
dftughter,  named  Mary,  now  living.     The  pauper,  after  the  death 
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of  his  first  wife,  married  Mary^  his  present  wife.  It  was  contended, 

'•  That  /.  G.,  the  pauper,  had  a  right  to  this  estate,  when  he  en- 

'*  tered  upon  it ;  and  had  continued  a  peaceable  and  uninterrupted 

«  possession  of  it  for  above  30  years,  and  was  irremoveable  i'rom 

"  it,  notwithstanding  his  coming  originally  into  the  parish  under 

{a)AnUy^\.eiO.  "  a  certificate.**     And  the  cases  of  Ashbrittle  v.  Wylei^  (a),  Bur- 

(b)  Poit,p\,6SU  clear  y,  Eastwoodhay  (b).   Rex  v.   Martoood  (c),    Rex   v.    Duns 

(c)Ante,pi,6\5,   Tew  (d)f  Rex  v.  Cold  Ashton  (^),  were  mentioned.      And   Mr. 

(<0^n<e,pl.l68.  Morton,  who  was  to  have  shown  cause  against  quashing  these 

(e)^nie;pl.6l7.  ®^^^''8>  candidly  owned  that  he  could  not  undertake  to  support 

them  against  several  express  resolutions.  —  Lord  Mansfield. 
So  it  seemed  to  us  upon  the  original  motion.  Whereupon  the 
rule  was  made  absolute. 
The  family  of  a  619.  Rex  v.  Leeds,  E.  T.  4  G.  3.  Burr.  S.  C.  524^.  —  J.  H. 
man  who  has  an  took  a  tenement  of  10/.  a  year  at  D;  and  was  to  leave  it  at 
eataie  from  year  Michaelmas  or  Lady -day  ;  but  no  mention  was  made  at  what 
fci^!S^^"°'  MicAaf/maj  or  Lady-day.  At  Michaelmas  1761,  he  and  his  wife 
therefrom  while  ^^^^  ^^  •^•»  ^^^  resided  upon  the  tenement  till  about  the  Christ- 
his  interest  fnas  following ;  from  which  time,  till  the  month  of  May  1762, 
continues,  he  was  sometimes  at  Z».,  and  sometimes  at  B.  ;   but  his  wife  and 

although  he  has  family  resided  wholly  at  Z?.,  and  never  were  at  L,  before  the 
*■"*—•  V****®"  removal.  In  May  1762,  he  took,  for  a  year,  one  tenement  at  the 
mratina differ-  annual  rent  of  15/.  and  another  of  5/.,  both  at  L  ;  where  he  fol- 
cQt  parish.         lowed  the  trade  of  a  coach  maker,  and  occupied  them  till   some 

time  in  the  month  o^June  1763.  From  the  time  of  his  taking  the 
tenement  at  L,  to  November  1762,  he  resided  chiefly  at  Z«.,  but 
was  in  the  mean  time  twice  with  his  wife  at  B, ;  whom  he  left  in 
the  tenement  he  took  there.  From  November  1762,  he  resided 
constantly  at  Z.,  till  about  the  15th  o^  April  1763.  His  wife  and 
family  becoming  chargeable  to  the  town  of  B,y  the  parish-officers 
of i?.  obtained  a  warrant  from  a  justice  of  peace  to  apprehend  him  on 
that  account ;  when  he  made  them  satisfaction,  and  promised  to  take 
his  wife  away  from  B,,  and  prevent  there  being  any  further  expenoe. 
But  she  being  at  her  time,  he  and  his  wife  staid  in  the  tenement 
at  B,  27  days,  whilst  she  lay  in,  to  wit,  from  the  18th  day  of  AprH 
1763,  to  the  15th  of  May  following;  when  he  took  his  wife  to 
and  left  her  at  her  brother's  in  IV,,  and  returned  to  J3.,  locked  up 
the  doors  of  his  house  there,  left  the  key  with  a  neighbour,  and 
gave  him  directions  to  get  the  hay  for  him  off  the  tenement  there. 
In  a  few  days,  and  without  ever  having  resided  either  in  the  tenement 
at  i?.,  or  in  the  parish  of  B.,  after  the  taking  his  wife  to  her  bro- 
tiler's,  he  went  to  //.,  a  hamlet  in  the  parish  of  Z.,  which  main- 
tains its  own  poor,  and  continued  there  ever  after.  The  liay  wv 
accordingly  got  for  him,  and  at  the  time  of  the  removal  remained 
upon  the  premises,  and  was  his  property.  About  a  fortnight 
before  the  removal,  he  wrote  a  letter  to  the  person  with  whom  be 
left  the  key,  to  deliver  the  possession  of  the  tenement  at  B.  to  the 
landlord;  but  possession  was  not  delivered.  On  the  day  before 
the  appeal  he  received  the  key  from  the  said  person,  and  had  it 
in  his  possession  at  the  time  of  the  appeal.  His  wife  having 
afterwards  returned  to  J?.,  and  wanting  relief,  they  removed  her 
to  L.y  as  the  place  of  her  settlement.  —  The  Sessions  was  of  opi* 
nion  that  Z^.was  the  place  of  her  and  her  childrens*  settlement; 
as  «/.  IL  had  not  resided  4*0  days  upon  his  tenement  at  B*  since 
he  resided  upon  his  tenement  at  L. ;  which  he  did  from  Nottemter 
1762  to  the  15th  of  April  1763,  as  above  stated ;  and,  there- 
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fore,  they  confirmed  the  warrant  of  the  two  justices.  —  The 
Court  were  unanimously  of  opinion,  that  «/.  H.  himself  could 
not  have  been  removed  from  his  own  tenement  at  2?.,  the 
lease  whereof  was  unexpired;  and  if  they  could  not  have 
removed  the  roan  himself  from  his  own,  it  follows,  consequently, 
that  they  could  not  remove  his  wife  and  children  so  long  as  it 
remained  his.  Indeed,  if  his  lease  at  B,  had  been  at  an  end,  his 
last  40  days'  residence  at  L.  might  have  borne  a  different  consider- 
ation ;  but  the  justices  httve  certainly  been  premature  in  removing 
them  from  B,  whilst  his  interest  there  subsisted,  and  from  whence 
he  himself  would  at  that  time  have  been  irremovable.  —  Both 
orders  quashed. 

620.  Rex  V.    UUoxeter,    T.  T,    5  G.  3.     Burr.  S.  C.  538.  —   Jbe  remainder 
fV.  G.  was  legally  settled  in  U.     His  mother  rented  and  resided  of  a  term  of 
upon  a  farm  of  22/.  per  annum  in  M, ;  which  she  devised  to  her  ye*"  devised  to 
five  children,  and  made  the  pauper  and  her  three  other  sons  exe-  f®*""  e^^cutors, 
cutors  of  her  will ;  and  died.     The  pauper  alone  proved  the  will ;  |^^"to  elv* 
and  entered  as  her  executor,  and  managed  and  resided  upon  it  any  of  thin 
for  12  or  13  weeks.     He  afterwards  returned  to   U. ;  but  con-  who  reside 
tinued  to  go  over  to  M.,  to  give  directions,  from  time  to  time ;  thereon  for  40 
and  had  a  servant  upon'  the  farm   till  the  Lady-day  following.  ^^^  *  ««"le- 
The  pauper  possessed  all  the  testatrix's  personal  estate,  and  paid  rirfT^aJthw  ST" 
the  arrears  of  rent  due  in  his  mother's  lifetime,  and  the  year's  under  \0L  a 
rent  ending  at  Lady-day  1758,  to  the  landlord's  agent ;  who  gave  year. 

him  a  receipt  for  44/.  in  full  for  all  arrears  of  rent*  and  the  rent 
to  become  due  to  Lady-day  next :  and  the  said  agent  offered  to 
let  the  pauper  continue  to  hold  th^  farm  after  Lady -day  1758,  if 
he  would  not  insist  on  repairs ;  which  terms  the  pauper  did  not 
choose  to  accept.  —  Wilmot  J.  It  is  very  true,  that  a  share 
not  amounting  to  10/. «  year,  of  a  tenement  of  above  10/.  a  year 
in  value  will  not  do.  But  here  he  has  a  right  as  executor.  The 
▼alue  thereof  is  totally  immaterial ;  because,  by  common  law,  no 
person  can  be  removed  from  his  own  ;  and  one  who  has  a  right  to 
reside,  irremovably,  does  thereby  gain  a  settlement  if  he  reside 
40  days.  —  Yates  J.  If  poor  persons  voluntarily  come  into 
parishes  to  settle  in  tenements  under  the  value  of  10/.  a  year,  the 
met  of  13  &  14  Car.  2.  c.  12.  prevents  their  gaining  a  settlement 
by  their  intruding  into  parishes,  as  strollers  and  vagabonds,  and 
with  the  bad  intentions  mentioned  in  the  preamble  of  that  statute  : 
but  if  an  interest  in  a  tenement,  of  ever  so  little  value,  devolve  upon 
a  person  by  act  of  laxvy  it  is  a  quite  different  case,  and  by  no 
means  within  the  provisions  or  purview  or  the  intent  of  that 
statute.  —  Aston  J.  expressed  himself  lo  the  like  effect:  and, 
moreover,  he  cited  the  case  of  Rex  v.  Sundrish  (a),  where  it  was  {a)Atuey^\,6l\. 
fully  and  solemnly  settled,  that  any  person  who  has  an  interest 
by  act  of  law,  may  dwell  upon  it  as  his  own,  and  is  irremovable ; 
and  if  he  remain  40  days,  gains  a  settlement ;  for  he  cannot  be 
taken  to  come  into  the  parish  upon  the  ill  views  which  are  pro- 
vided against  by  the  act  of  13  &  14*  Car.  2.  c,  12.,  and  is,  there- 
fore, not  within  the  purview  of  that  statute.  ^ 

621.  Rex  \.  Inglelony  E.  T.  6  G.  3.    Burr.  S.  C.560.—R.  S.,   a  voluntary 
and  Rose,  his  wife,  being  legally  settled  in  /.,  about  43  years  ago,  grant  for  life  of 
came  to  inhabit  in  A;  where  they  resided  ever  after ;  and  brought  a  customary 
with  them  a  proper  certificate  from  /.,  acknowledging  them  to  be  cottage  to  a 
legally  settled  there ;  which  they  delivered  to  the  proper  officer  guffi^j^'JfJ^ 
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though  only  of  at  A.  About  32  years  ago,  a  customary  cottage  situate  in  A, 
4^  a  year  value,  ^^g^  ,-„  consideration  of  natural  love  and  aiBTection,  conveyed  by 
See  B.  v.  the  father  of  Rose  S.  to  her  use  for  life  ;  and  after  her  deceasq^ 

^"*^P|^°'  to  the  use  of  Jane,  her  daughter,  and  her  heirs.  Richard  S-,  and 
pott,  p  .  j^^^^  l^jg  ^j^^^  entered  on  the  cottage,  and  continued  in  posses- 

sion 16  years  without  interruption ;  and  then  Richard  purchased 
of  his  daughter  Jane  her  remainder  in  fee  in  the  premises  for  5/.  ; 
and  was  admitted  tenant  thereof;  and  continued  possession  of  the 
same  eight  or  nine  years  longer^  when  they  sold  the  same  to  F.  //• 
for  21/.  About  10  years  ago,  J.  fV,,  aunt  to  Rose  S.,  in  consi- 
deration of  natural  love  and  affection,  conveyed  a  moiety  of  an- 
other customary  messuage  and  tenement  with  some  lands  thereto 
belonging,  situate  in  A.  aforesaid,  of  the  yearly  value  of  4/.,  to 
the  said  Richard  S,  and  Rose  during  their  lives ;  and,  after  their 
death,  to  Thomas  their  son,  his  heirs  and  assigns  for  ever ;  and 
the  other  moiety  unto  their  said  daughter  Jane,  and  her  heirs. 
Richard  S.,  and  Rose  his  wife,  entered  into  possession  of,  and 
resided  in  tlie  said  tenement  ever  after,  and  continued  so  to  do  at 
the  time  of  their  being  removed.  But  on  the  21st  of  Januanf  last 
past,  in  consideration  of  10/.,  they  conveyed  their  moiety  of  the 
said  last-mentioned  tenement  to  Thomas  S.  their  son,  who  lived 
with  them  in  the  same  house :  and  after  the  making  such  convey- 
ance to  the  said  Thomas  the  son,  and  before  the  making  the 
order  of  removal,  the  said  Richard  S.  and  Rose  his  wife  became 
actually  chargeable  to  the  said  township  of  A»  —  The  counsel,  oo 
(a)^n/^,pl.6i5.  the  authority  of  Rex  v.  Martvood  (a),  gave  up  the  point;  and 

allowed  that  that  was  a  voluntary  settlement,  and  not  a  purchase 
within  the  statute  of  the  9  G.  1.  c.  7.  §  5.;  in  which  opinion  tuk 
Court  concurred. 
If  a  woman  622.    Rex  v.  Ilmington,    T.  T.    6  G.  2.     Burr.  S.  C.  566---- 

purchase  an  Theophilus  £.,  being  legally  settled  in  /.,  about  33  years  agp 
cftate under  married  Elizabeth  E.  his  wife,  then  E.  S,  spinster;  who  had 
tl^'irtLte  is"^'  before,  by  indenture  bearing  date  the  25th  day  of  March  1724^ 
sufficient  to  purchased  a  leasehold  tenement,  situate  in  the  parish  of  Af.,  for 
gain  an  original  the  sum  of  6/.,  for  the  remainder  of  a  term  of  1000  years, 
settlement  to  Elizabeth  resided  in  the  tenement  for  about  nine  years  before  her 
^''d'*"?*^^'  intermarrying  with  Theophilus  E,  After  such  intermarriage, 
tive  settlement  ^^f^P^^^^  ^-t  together  with  Elizabeth  his  wife,  the  pauper* 
to  the  wife,  resided  in  the  tenement  about  16  years ;  when  Theophilus  E.  died, 
although  insuf-  leaving  Elizabeth  surviving  him.  Elizabeth  £.,  after  her  husbaad*! 
ficient  tohave  death,  continued  to  reside  in  the  tenement  till  about  ChristmasluH 
given  her  one      (1765),  when  she  sold  and  conveyed  the  tenement  to  James  Sn 

r?  ht'  °^"  ^^^^  ^""^  ^^  ^^*  *  ^"^  ^^  afterwards  removed  from  the  parisli 

"*   *  of  M,  to  the  parish  of  /.  —  The  Court,  on  the  authority  of  Rex 

{b)^nie,p\.ei5.   V.  Marwood,  (b)  were  unanimously  of  opinion,  that  this  was  a  settle- 
ment to  the  husband  by  the  intermarriage  ;  for,  upon  the  marriage, 
her  estate  vested  in  him  by  law,  and  there  is  a  distinction  between 
an  actual  purchase  and    a  legal  purchase;   and  that  his  m'dow 
derived  her  settlement  thereby  through  him ;  although  upon  the 
statute  9  G.  1.  c.  7.  she  gained  no   settlement  by  her  purchase 
when  originally  made. 
A  cottage  built       623.  Rex  v.  Garway.,  M.  T.  8  G.  3.  Burr.  S.  C.  632.  —  P.,  abo0 
on  the  waste,      35  or  36  years  ago,  went  and  Jived  with  his  father  in  a  cottsge 
SoS^fS^*"     ^"''t  VP°"  ^^^  w^^«»  »"  the  parish  of  ^.,  where  his  fatlier  hsd 
tlian  20  years,     '^®"  ^*^®^  about  30  years.     As  long  as  the  pauper  remembered, 
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which  was  about  70  years,  a  house  stood  upon  the  same  spot,  altbougb  that 

and  the  land  belonging  to  it  was  inclosed.      Soon  after  the  ?«••«•<»  ^» 

pauper  went  to  live  with   his  father,  his  father  died;  and  the  "^*^*!5»r 

patiper  continued  in  possession  of  the  premises  (being  his  father's  m  wiUenS* 

eldest  son)  till  the  time  of  his  removal  to  the  parish  of  G.,  the  its  possessor  to 

pauper  having  paid  an  acknowledgment  of  2^ .  6e/.  to   the  lord  of  gain  a  settle- 

the  manor  for  the  last  SO  years ;  but,  to  his  knowledge,  his  father  ""•"*• 
never  paid   any   acknowledgment.     The   premises   were  of  the 
yearly  value  of  50s.  or  thereabouts.     The  Sessions  confirmed  the 
order  of  removing  the  pauper  from  A  to  G.,  but  on  a  rule  being 
granted,  both  these  orders  were  quashed  without  defence. 

624.  Rex  v.  Bitton,   M.  T.  9  G.  3.    Burr.  S.  C.  631.  —  B.  built  The  owner  of  a 
a  cottage  at  his  own  expence,  on  the  waste  in  the  hamlet  of  O.,  cottage  on  a 
and  lived  therein  for   19  years  and  a  half  without  interruption,  waste,  who  con- 
but  never  paid  any  taxes,   nor  was  he  rated  for  the  cottage,   ot  **°".®'  *"  PJ^ 
took  any  lease  of  the  ground  on  which  the  cottage  was  built  from  !!^!r\toeby 
the  lady  of  the  manor,  or  had  any  leave  or  licence  to  erect  the  gains  a  settle- 
cottage.     About  20  years  agOi  he  was  turned  out  of  possession  ment,  although 
by  ^n  ejectment  brought  4)y  a  person  claiming  the  same  under  a  ^^  originally 
mortgage  thereof  made  by  B.  for  the  sum  of  15/.,  and  some  time  ^^b^fraudT*" 
after  that    (which  was   more   than  20  years  ago)    he  and   the  ^^   y  ™"  • 
mortgagee  sold  the  cottage  to  one  IV,  for  28/.  and  B.  had  5/.  part 

of  the  purchase  money.  —  The  Court  were  all  of  opinion,  that 
it  appeared  to  be  a  possession  of  more  than  20  years.  He  was 
himself  in  possession  19  years  and  a  half,  and  the  mortgagee's 
possession  must  be  also  considered  as  his  possession.  Upon  the 
whole  his  possession  was  upwards  of  20  years. 

625.  JRex  v.  Brungwi/n,  H.  T.  IS  G.  8.  Editor'*  MSS The  If  a  man  marry 

case  stated,  that  //.,  the  pauper,  was  hired  for  a  year  in   the  a  woman  who  is 

parish  of  2?.,  and  served  it  pursuant  to  such  hiring,  and  received  posseaaed  of  b, 

his  wages :  that  about  1755  he  married  2).,  who  was  then,  and  ^1*^^ terby 

had  been  three  years  before,  in  possession  of  a  house  and  garden  |^  person  who 

in  the  parish  of  G.,  which  had  been  given  her  by  deed  bv  one  JV.  had  been  m 

th^' owner  of  the  premises  for  upwards  of  30  years  before :  that  possession  for 

the  said  //.and  his  wife  lived  in   the  house  and   premises  for  2?ii**^** 

17  years  after  their  marriage,  and  never  paid  any  rent,   nor  were  ^^^StbYlo' 
interrupted  in  the  enjoyment  thereof  by  the  lord  of  the  manor,  ^j^*  n^enoe 
nor  any  other  person  whatsoever  :  that  about  Lady^ay  last,   and  on  such  estata. 
Some  time  before,  //.  applied  to  the  officers  of  G.  for  relief,   who 
tefused  to  relieve  the  paupers  on  account  of  their  being  owners  of 
the  said  house  and  premises,  which  the  parishioners  of  G.  pre- 
tended wiere  built  on  the  lord's  waste,  and  insisted  on  their  selling 
the  premises,  and  that  they  should  be  removed  to  B. :  that  about 
Lady^ay  last,  the  pauper  and   his  wife   sold  the   house   to  the 
parish-officers  of  G.  for  7/-  7«.,  and  were  then  removed  from  the 
parish  of  G.  to  B  ;  and  on  appeal  from  the  order  of  removal,  it 
was  confirmed. — Baldwin,  who  had  been  applied  to  by  the  parish  of 
G.ySaid,  that  the  justice  at  the  Sessions  seemed  to  be  of  opinion  that 
the  word  **  purchase"  under  the  statute  of  9  G.  I.e.  7.  meant  pwr- 
chase  in  contradistinction  to  a  descent ;  but  upon  looking  into  the 
cases,  he  thought  it  meant  and  was  confined  to  cases  where  the 
consideration  was  paid  in  money,  and  that  he  could  not,  therefore, 
support  the  order.  —  And  it  was  accordingly  quashed. 

626.  Rex  v.  Stockley  Pomroy,   H.  T.  U  G.S.  Burr.  S.C.  762.  If  a  pauperis 
—  JK.,  being  possessed  of  an  estate  in  C.  for  a  term  of  years  de-  grandmother 
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leare  him  an 
annuity  of  102., 
payable  out  of 
an  etiate,  con-" 
usting  of  per- 
sonal property 
to  the  amount 
of  32^,  and  an 
estate  for  years 
determinable  on 
his  motlier*8 
death,  his  resi- 
dence on  such 
estate  will  not 
give  him  a 
settlement. 


Hie  widow  of 
a  man  who  dies 
seised  of  a 
bouse,  gains  a 
settlement  by  a 
residence  of  40 
days,  in  right  of 
ber  dower,  but 
she  cannot,  by 
such  an  estate, 
communicate  a 
settlement  to  a 
second  husband, 
until  dower  be 
assigned. 

See  Rex  v. 
Long  Witten- 
ham,  post, 
pi.  686. 


terminable  on  the  death  of  S.  W.^  the  mother  of  J.  W.,  the  pauper,  in 
and  by  her  last  will  devised  to  her  grandson,  J.  JV.y  the  pauper, 
the  sum  of  10/.  a  year,  to  be  paid  by  her  executors  in  trust 
therein  named,  out  of  her  estate,  during  the  said  J,  JV.'s  mother's 
life  ;  and  if  her  grandson,  J.  TV.y  should  happen  to  die  before  his 
mother,  S.  W,^  that  then  his  brother  and  sister,  W.  and  A/.,  should 
have  and  enjoy  the  aforesaid  10/.  a  year,  of  like  lawful  money,  to 
be  paid  by  her  executots  in  trust  therein  named,  yearly  and  every 
year  during  the  life  of  her  daughter,  S.  W,,  aforesaid  ;  and  if  in 
case  W.  W.  and  M,  fV.,  her  grandchildren  aforesaid,  should 
either  of  them  happen  to  die  before  their  mother,  S.  JV.y  that 
then  her  will  and  pleasure  was,  that  the  survivor  of  them  should 
have  and  enjoy  the  aforesaid  legacy  of  10/.  a  year  in  manner 
and  form  aforesaid  payable :  the  testatrix  soon  afterwards  died, 
without  altering  or  revoking  her  will,  and  left,  at  the  time  of  her 
decease,  the  leasehold  estate  above-mentioned;  and  effects  to 
the  amount  of  32/.  only,  and  no  more :  the  pauper,  J.  W.y  being 
settled  in  S.  and  considerably  in  debt,  in  order  to  avoid  his 
creditors  went  to  reside  in  C,  and  ther»  resided  with  his  mother 
on  the  leasehold  estate.,  and  did  carry  on  the  business  of  a  jobber 
in  cattle,  during  the  continuance  of  the  annuity,  and  while  the 
same  was  due  and  payable,  for  the  space  of  40  days  and  upwards, 
between  Midsummer  1770,  and  Midsummer  1771  ;  it  did  not 
appear,  that  the  annuity  was  rated  to  any  of  the  public  levies.  — 
Lord  Mansfield  said,  that  there  was  no  colour  for  adjudging 
the  pauper  to  have  gained  a  settlement  in  C.  He  did  not  go 
thither  to  reside  upon  his  own  ;  he  absconded  there  to  avoid  his 
creditors.  This  was  no  specific  legacy  ;  it  is  payable  out  of  her 
whole  personal  estate.  But  if  it  were  a  specific  legacy,  has  a 
specific  legatee  any  right  to  go  and  live  upon  the  estate  ?  If  it 
had  been  a  rent-charge  out  of  a  freehold,  it  would  not  give  t 
right  to  live  upon  such  freehold.  But  this  man  had  only  t 
pecuniary  demand.  There  was  no  colour  for  his  going  to  live 
upon  this  leasehold  estate  as  his  own.  —  The  other  three 
Judges  concurred. 

627.  Rex  v.  Painstvick,  E.  T.  U  G.  3.  Burr.  S.  C.  783 James 

A,f  the  first  husband  of  the  pauper,  Jane  S.,  died  about  16 
years  ago,  seized  of  a  house  and  orchard  in  S.,  leaving  Jane  his 
widow,  and  John  A,,  his  son  and  heir  by  a  former  wife,  who  wn 
then,  and  now  is  a  soldier  in  the  guards.  Jane,  upon  John  A-t 
death,  put  the  house  in  repair,  and  entered  upon  the  same  house 
and  orchard,  not  hearing  that  any  one  had  a  better  right  than  her- 
self:  nor  did  she  know  whether  John  A.  was  dead  or  living.  Jane 
lived  in  the  house  for  about  seven  years  after  James  A.*s  death} 
and  then  intermarried  with  S.,  who  was  settled  in  P.  S.  resided 
with  his  wife  in  the  house  till  his  death,  which  happened  about 
two  years  ^afterwards,  and  left  by  her  the  two  other  paupers,  his 
children.  Afterwards,  after  his  decease,  Ja7ie  lived  in  the  house 
till  about  three  quarters  of  a  year  ago.  She  paid  1*.  quit-rent. 
John  A,,  the  son,  claimed  the  premises  about  four  years  after  his 
father's  death,  and  again  about  seven  years  ago;  and,  on  Sa* 
turdai/  before  the  Sessions  sold  his  interest  therein,  the  house 
having  fallen  down,  for  40/.,  sixpence  whereof  was  paid  in  earnest. 
—  The  Court  were  of  opinion,  that  this  mere  right  of  dower 
was  not  sufficient   to   gain   a  settlement   in   S»   for  her  second 
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husband,  and  the  children  she  had  by  him;  but  that  as  by 
Magna  Charta  she  was  entitled  to  remain  40  days,  and  to  have 
estovers,  she  might  by  residence  for  that  time  nave  a  claim  to 
a  settlement  in  S.  for  herself. 

628.  Rex  v.  Wobum,  T.  T.  14  G.3.  Burr.  S.  C.  785.^  Z.,  en-  A  cottage  de. 
titled  to  a  long  term  of  years  in  a  cottage  in  E.,  in  1748,  devised  vised  to  a  son, 
as   follows :  **  I  give  and  bequeath  to  my  kinsman,  fV.  P.'s  son,  ^»^>  directions 
"  named  A,  P.,  and  his  heirs,  all  and  whatsoever   I  shall  die  ^^  *!**  '*****' 
**  possessed  of,  he   paying    certain   legacies   herein  mentioned.  Jhould  have  fre« 
'<  Also  it  is  my  will  and  pleasure,  that  my  kinsman,    tV.  P,  the  liberty  to  dwell 
*^  elder,  his  wife  and  children,  shall  have  free  liberty  and  power,  therein  during 
**  during  their  natural  lives,  to  dwell  in  the  same  house  they  now  their  lives,  is  a 
"  live  in"  (which  was   the  cottage   above  mentioned).     The  tes-  »ufficien* «•*•*«• 
tator  appointed  A.  P.  his  sole  executor.     L.  died  in  1750,   and 
A.  P.  proved  his  will  in  the   same  year.     W.  P  and   his  wife, 
and  their  son  A.  P.,  and  their  two  daughters,  the  paupers,  from 
the  year  1750  to  February  last,  the  time  of  his  death,  resided 
in  the  cottage.     About  14  years  ago,  IV»P,  was  put  in  possession 
of  a  barn  and  four  poles  of  ground  in  E*y  by  warrant  from  the  ' 
sheriff,  executed  by  //.,  who  received  a  guinea  for  his  trouble. 
W.  P.,  aAer  possession  so  delivered  to  him,  let   the  premises 
at  the  rent  of  5s,  per  annum,  and   received,  the   rent,   and   cut 
down   a  tree   that  stood   upon   the  ground,  and  sold  it.     The 
Sessions  were  of  opinion,  that  the  paupers  had  not  gained  a  settle- 
ment in  E.f  and  they  confirmed  the  order  of  two  justices  removing 
the  pauper  from  £.  to  W,  —  But   Pemberton  moved   to   quash 
these  orders,  inasmuch  as  this  devise,  which  gave  the  paupers 
"  free  liberty  and  power  during  their  natural  lives  to  dwell  in  the 
'*  house,*'  was  a  discharge  of  the  certificate,  and  contended  that 
they  had  gained  a  settlement   in  E»  ;  and    the  Court   were 
clear  that  the  objection  was  unanswerable,  and  that  it  was  im- 
possible to  support  the  orders :  and  both  orders  were  accordingly 
quashed. 

629.  Rex  V.  St.  Michael* Sy  Bath,  E.  T.  21  G.3.  Doug.629.—  If  a  man  who 
Freeman^  being  entitled  to  two  freehold  houses  in  IV.,  one  of  the  is  insolvent  has 
value  of  28/.  a  year,  the  other  of  26/.  a  year,  in  1778,  conveyed  conveyed  hi» 
them,  by  lease  and  release,  to  trustees,  in  trust,  to  be  sold,  and  ^^f^  ^^ 
the  money  arising  from  the  sale  to  be  paid,  first  in  discharge  of  payment  of  his - 
two  mortgages  due  thereon,  amounting  to  500/.,  afterwards  to  his  debts, add afVer- 
other  creditors  rateably,  and  the  surplus,  if  any,  to  him,  his  ex-  wards,  before 
ecutors,  administrators,  and  assigns:  the  houses  were  both  let  to  the tnist is per- 
other  persons  at  the  time  of  the  conveyance,  and  the  pauper  then  f^A^i^y 
resided  in  a  public- house  in  the  parish  of  St.  M.,  at  the  rent  of  j„^,  possession, 
40/.  per  annum,  which  he  had  occupied  several  years  till  he  failed :  a  residence  of 
afterward^,  one  of  the  houses  becoming  void,  the  trustees,  having  40  days  will 
the  possession  and  the  key  thereof,  employed  one  Farrant,  then  a  "**•  8**"  • 
lodger  in  the  pauper's  house,  to  clean  the  vacant  house,  and  paid  •«*"«™«"** 
her  3*.  for  so  doing,  and  delivered  her  the  key  for  that  purpose ;   S1*rJ°' 
which  having  done,  she  placed  the  key  in  the  bar  of  the  public-  Catlierington, 
house,  among  some  other  things  of  her  own  which  she  kept  there,  p^t,  pi. 638. ' 
intending   afterwards    to   re-deliver  it  to  the  trustees ;    but  the   R.  v.  Edding- 
pauper's  wife  took  it  from  thence,  and  took  possession  of  the  ton,;K)«<,pl.643. 
vacant  house,  and,  with  her  husband,  continued  there  ever  since  Jl'^*^*?^'' 
to  the  time  of  the  removal,  being  in  the  whole  one  year  and  three  „orf,"pi?632. 
quarters :    one  of  the  trustees,   seeing   her  carrying  her  goods 
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tbltber,  gave  her  notice  that  she  was  doing  wrong,  not  having  the 
consent  of  either  the  trustees  or  creditors ;  to  which  she  replied, 
^  I  am  going  to  my  own  estate,  for  I  and  the  children  cannot  lie 
"in  the  street:'*    the  premises  had  not  yet  been  sold  by  the 
trustees:  the  Value  thereof  was  about  650/.  at  present,  but  at  the 
time  of  the  conveyance  was  something  more :  the  debts  owing  by 
the  pauper,  for  which  such  trust  deed  was  executed,  including 
the  two  mortgages,  were  881/.  and  upwards ;  it  did  not  appear,  on 
that  deed,  how  the  annual  rents  were  to  be  disposed  of,  till  the 
sale  should  be  made.  —  Lord  Mansfield:    If  the  estate  on 
which   a  pauper   resides   is   substantially   his   property,    that  is 
sufficient,   whatever  forms  of  conveyance   there   may   be;  and, 
therefore,  a  mortgagor  in  possession  gains  a  settlement,  because 
the  mortgagee,  notwithstanding  the  form,  has  but  a  chattel,  and 
the  mortgage  is  only  a  security.     It  is  an  affiront  to  common  sense 
to  say  the  mortgagor  is  not  the  real  owner.     But  here,  what  in- 
terest had  the  pauper  in  this  estate?     He  made  an  immediate 
conveyance  to  trustees,  not  a  mortgage,  to  sell  and  pay  off  two 
mortgages  and  other  debts  ;  and  when  this  conveyance  was  made, 
it  was  doubtful  whether  there  would  be  any  surplus :  the  deed 
says  that  he  shall  have  the  surplus,  if  any:  He  had  only  a  chance 
01  a  residue,  and  had  not  a  right  to  continue  a  moment  in  pos- 
session.    A  mortgagor  has  a  right  to  the  possession  till  the  mort- 
gagee brings  an  ejectment.     After  the  mortgagee  has  got  into 
possession  he  might  gain  a  settlement.     There  is  still  another  and 
a  stronger  ground,  in  this  case,  for  the  possession  was  gained  by 
fraud.  —  WiLLES   and   Ashhurst  Js.  of  the  same  opinion.— 
BuLLER  J.     I  am  of  the  same  opinion.     To  make  this  resemble 
the  case  of  a  mortgagor,  an  instance  must  be  shown  in  which  the 
mortgagee  had  been  in  possession,  and  has  lost  it  again  by  fraud. 
hdewMei%noi        ^30.  Rex  \.  Wivelingham,  T.7\  21  G.  3.  Dougl.  767- — E.B* 
ti purchase         devised  a  copyhold  messuage,  a  freehold  dove-house,  and  a  piece 
within  9G.  i.      of  land  in  the  parish  of  A,^  in  the  manor  of  //.,  to  trustees  to 
SJ'  ft!l^^'f        ^^  ^o\Ai  and  the  money  arising  therefrom  to  be  equally  divided 
StetebTd^vil^  between  R.  J?.,  and  the  three  daughters  of  W,  B.  deceased,  ditre 
totmiteetytobe  ^"^  share  alike.     R,  B.,  on  the  death  of  the  testatrix,  took  pes- 
soldtopav  session  of  the  copyhold  messuage.     The  devisee,  with  the  con- 

debts,  and  to  tent  and  approbation  of  the  trustees,  agreed  that  the  thtee 
.divide  the  sur-    daughters  should  take  the  ready  money  of  the  testatrix,  which 

betwcen**A'B  ^™®""*^^  ^°  ^^^^^  ^^'  **^®**  payment  of  her  debts,  and  that  *.5. 
•nd  C;  A  hai  «^ould  take  the  dove-house  and  piece  of  land  for  his  share.  The 
an  epdtabU  three  daughters  accordingly  took  the  ready  money ;  and  the  tros* 
Interest  in  the  tees  conveyed  by  bargain  and  sale  the  freehold  piece  of  ground  mkI 
estate ;  and  by  the  dove-house  erected  thereon,  to  R.  B.  in  fee ;  and  the  three 
^^^f  "^n"**  daughters,  for  the  further  performance  of  the  said  agreement,  »d 
•ettlem^m!*"'  *  ^^^  quieting  R.  B,  not  only  in  the  said  freehold  piece  of  groiffily 

dove-house,  and  premises,  but  also  of  the  copyhold  messmgCt 
and  for  extinguishing  any  claim  they  might  have  therein  ss 
heiresses  at  law  of  £.  JB.  or  otherwise  howsoever,  remitted,  released, 
^  &c.  to  him  all  manner  of  right,  &c.  in,  to,  or  out  of  the  said  free- 
.  hold  premises ;  and  also  of,  in,  to,  or  out  of  the  said  copyhold 
premises ;  and  thereby  severally  promised  to  do  any  further  set 
or  deed  for  continuing  the  said  copyhold  messuage  and  premises 
to  tlie  said  R,  B,  No  farther  conveyance  of  the  copyhold  pre- 
Jnises  was  made  by  the  other  parties  in  the  said  indentures  named, 
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to  /2«  B. ;  but,  at  a  court  hoi  den  for  the  manor  of  H.,  on  the 
17th  of  April  1770,  R^  B.  was  admitted  in  fee  to  the  said  meMuage, 
with  the  appurtenants,  as  cousin  aiul  heir-at-law  of  £•  B,  He 
resided  therein,  and  continued  in  the  uninterrupted  possession 
and  ^uiet  enjoyment  of  the  said  freehold  and  copyhold  estates  to 
the  time  of  his  death,  being  about  11  or  12  years,  and  was,  during 
that  time,  assessed,  and  paid  to  the  land-tax ;  but  the  premises 
were  not^  at  any  time,  of  the  value  tif  30/.,  and  they  are,  at  tl^js 
time,  agreed  to  be  sold  for  1 5/.  The  question  was,  Whether  the 
residence  of  R.  B,,  the  pauperis  husband,  at  il.,  was  such  a  resi- 
dence upon  his  own  property,  as  would  discharge  the  certificate, 
and  gain  a  settlement.  —  Lord  Mansfield  mentioned  the  case 
oi Roper  V.  Radcltjffe(a)  to  show,  that  a  devisee  of  the  surplus  (a) 9 Mod. it;?. 
arising  from  the  sale  of  lands  after  payment  of  debts  andjegacies,  isi. 
has  an  equitable  interest  in  the  lands  themselves,  it  being  in  his 
option  to  pay  the  debts  and  legacies  and  keep  the  land.^-WjLLBs  J. 
sftid.  The  same  question,  as  m  this  case,  had  occurred  in  Rex  ▼. 
Natlandy  which  was  referred  to  Gould  3,  when  upon  the  circuit; 
who  decided  that  a  settlement  was  gained ;  and  that  his  opinion 
had  been  afterwards  recognized  by  the  Court. 

631.    Rex  v.  North   Curry,   M.T.   22  G.  3.   Ca/^.  137- —  fT.,   WitlMmtad. 
late  husband  of  the  pauper,  B,  IV.  and  father  of  her  four  children,  minifltniciQii,  a 
being  settled  in  the  pansh  of  /2.,  intermarried  with  the  said  J5.,   P"??",****^. 
his  now  widow;  and  soon  afterwards  purchased  a  cottage  and  ^J{!l|^tha"h«i 
garden  in  N.  C,  of  the  yearly  value  of  20*.  of  J.  C,  for  14/.  14^.;  interest dms not 
who,  by  lease,  dated  the  8th  o{  March  1775,  demised  the  same  to  vest  for  his  own 
the  said  fT^  his  executors,  administrators,  and  assigns,  for  the  use,  cannot  bj 
term  of  99  years,  if  the  said   W.,  and  £.his  wife,  and  J.  his  residence  ac- 
brother,  or  any  or  either  of  them,  should  so  long  live,  under  the  ^""*  •  settle- 
yearly  rent  of  2^.  .*   IV,  soon  afterwards  entered  into  possession  of 
the  cottage  and  garden,  which  was  never  rated  to  the  land-tax  or 
to  any  parochial  taxes ;  and  he  and  his  wife  resided  therein  from 
Cbence  till  about  the  26th  of  May  1780;  when  he  died  intestate, 
leaving  the  said  B.,  his  widow,  and  their  four  children ;  who  soon 
afterwards  became  chargeable  to  the  parish  of  N,  C. ;  but  the 
'overseers  refused  to  relieve  her,  unless  she  would  go  into  the 
workhouse ;  whereupon  she  and  her  children,  about  the  middle  of 
January  1781,  quitted  the  possession  of  the  cottage  and  garden, 
and  went  into  the  workhouse  of  the  parish  of  N.  C,  and  were 
there  relieved  and  maintained  by  that  parish   till  the  24th  of 
February  1781,  when  they  were  removed  from  N,  C,  to  R.     R, 
entered  an  appeal  therefrom.    B.  W.  soon  aflerwards  returned  to 
tlie  said  tenement,  and  resided  there  till  the  28th  of  AprU  1781 ; 
when  the  said  cottage  and  garden  were  purchased  of  her  by  T.  H. 
of  AT.  C.  aforesaid,  lor  the  residue  of  the  said  term  of  99  years, 
for  the  sum  of  6/.  6^.  and  no  more ;  and  by  indenture,  dated 
the  28th  of  April  1781,  she  assigned  the  same  to  him  accordingly. 
On  the  11th  day  o^  July  1781,  being  the  day  after  the  first  day  of 
the  present  Sessions,  B.  IV.  sued  out  letters  of  administration  of 
the  goods,  chattels,  and  effects  of  the  said  J,  H^^  her  late  deceased 
husband.  —  Lord  MansfieI/D  :  In  these  cases  we  should  avoid 
^  nicety  of  distinction.     This  is  not  materially  different  from  the 
case  of  fVidioorlhy,  (b)     As  the  children  were  entitled  to  two  {b)Jnt€,p[.6i'^. 
thirds,  the  widow  is  not  properly,  and  in  the  sense  of  the  cases, 
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A  surrender  of 
an  old  lease, 
wiiich  had  been 


the  sole  niext  of  kin.  —  Willes  J.  The  widow  was  left  in  neces- 
sitous circumstances,  and  a  fit  object  for  removal  to  the  poorhouse. 
There  is  no  pretence  for  imputing  improper  motives  in  sending 
her  there.  The  children  had  an  interest,  though  they  could  not 
have  administration.  —  Ashhurst  J.  I  adhere  to  the  authority 
of  the  case  of  Widworthyy  which  is  not  shaken  ;  for  at  most  more 
has  not  at  any  time  been  said  by  the  Court,  even  in  the  case  of 
one  solely  entitled  in  every  sense,  than  that  such  case  would 
deserve  consideration.  —  Buller  J.  concurred :  and  the  order  of 
Sessions,  vacating  the  order  by  which  the  paupers  were  removed 
from  xV.  C.  to  /2.,  was  quashed,  (a) 

632.  Rex  v.  Tarrant,  Launceston,  T.  T.  22  G.  3.  Cald.  '209.  — 
The  case  stated  that  J.  Hatcher,  father  of  T.  Hatcher,  the  pauper, 
^  was  born  in  the  parish  of  M. ;  from  whence  he  was  bound  an  ap- 
the  family,  and  prenticc  to  one  T.  C,  of  the  parish  of  S^  and  served  his  appren- 
tbe  taking  of  a  ticeship  with  his  master  in  the  parish  of  S.;  that  afterwards,  in 
new  one,  is  not  the  year  1742,  the  said  J.  Hatcher  intermarried  with  one  M.  Ham, 
a  jmrchaae  of  the  parish  of  M.,  daughter  of  E.  Ham  of  the  said  parish  ;  that 
qg  l**  7  and  ^*  ff^m,  at  the  time  of  the  marriage  of  her  daughter  with  J. 
wili  not  prevent  Hatcher,  was  possessed  of  a  certain  ancient  cottage  or  dwelling* 
a  settlement  house  in  the  parish  of  A/.,  called  M.  P.,  with  the  out-houses, 
being  acquired  garden,  and  appurtenances,  for  a  term  of  99  years  determinable  on 
by  residence.       three  lives :  that,  immediately  upon  the  marriage,  E,  Ham  gave 

her  daughter,  and  J.  Hatcher,  an  abiding  in  the  said  cottage; 
shortly  after  which,  E.  Ham  built  a  tenement  adjoining  thereto, 
and  resided  partly  in  the  one,  and  partly  in  the  other  of  the  said 
tenements,  till  the  time  of  her  death,  in  the  year  1750:  the  said 
«/.  Hatcher  and  M.  his  wife  occupied  the  said  original  cottage 
during  the  whole  of  the  time  ;  but  there  was  no  gift  or  conveyance 
of  the  same  made  by  the  said  E.  to  </.  Hatcher :  that  the  said 
E.  Ham  had,  besides  her  daughter,  one  son,  called  JV.  Ham: 
that,  previous  to  her  death,  she  said  she  meant  to  give  a  house  to 
each  of  her  children,  and  if  either  of  them  chose,  on  her  death,  to 
buy  the  other  part,  he  would  then  have  the  whole :  the  said 
E.  Ham  died  intestate,  and  no  letters  of  administration  of 
her  goods  and  chattels  were  taken  out:  that,  upon  the  death  of 
the  said  E,  Ham,  J.  Hatcher  and  A/,  his  wife  continued  in  the  oc- 
cupation of  the  original  cottage ;  and  the  said  fV.  Ham  took  pos- 
session of  the  new  tenement;  that,  in  the  year  1755,  J.  Hatcher 
purchased  the  new-built  tenement  of  his  brother-in-law,  the  said 


(a)  Rex  V.  Chew  Magna,  M.  T. 
24  G.  3.  Cald.  36*5.  —  John  Carver 
married  Anne  Hijtjxdey :  whose  mo- 
ther was  entitled  to  a  leasehold  estate, 
consisting  of  three  acres  and  a  half  of 
ground  in  Chew  Magna  for  a  term  of 
years  determinable  with  one  life :  the 
mother  died  intestate ;  leaving  the  pau- 
per's wife,  a  son,  and  another  daughter : 
no  letters  of  administration  were  granted 
of  the  mother's  estate ;  the  premises 
during  the  mother's  life  were  rented 
by  Jane  Harvey  at  a  rack-rent  of  4/.  IO5. 
«  year ;  and  aufter  her  death  continuetl 
*o  to  be  :  after  the  mother's  death  the 
pauper  received  a  third  part  of  the  rent 


from  the  tenant :  soon  after  the  raotber'i 
death  a  poor  rate  was  made,  in  which 
the  premises  were  rated  in  the  follow- 
ing words :  '*  Occupier  of  late  Mn. 
"  Hippesletf^s,  3«.  Sjc/;"  and  the  oter- 
seer  apj>lj/ing  to  the  pauper,  he  pad 
such  rate  twice  :  at  this  time  the  pauper 
resided  in  Chew  Magna,  Harvey  con- 
tinuing in  the  occupation  of  the  pre- 
mises ;  and  it  was  admitted  that  ^net 
the  case  of  Rex  0.  North  Curry  {antet 
pi .631.),  the  pauper,  John  Cancer,  whe 
was  not  sole  next  of  kin,  could  not 
without  administratiou  acquire  a  settle- 
ment by  estirte. 
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W.  Ham^  for  the  sum  of  4/.  4^. ;  and  on  the  5th  day  of  February  m 
the  same  year,  surrendered  the  old  lease  of  the  cottage  called 
M,P.y  with  the  out-houses,  garden,  and  appurtenances,  to  M. 
Htissey^  the  lady  of  the  manor ;  who,  in  consideration  thereof,  and 
also  in  consideration  of  the  sum  of  1/.  10^.  granted  unto  the  said 
«/•  Hatchery  his  executors,  administrators,  and  assigns,  all  the  said 
ancient  cottage  or  dwelling-house,  with  the  garden  and  appur- 
tenances thereto  belonging,  called  M.  P.,  and  a  small  piece  of 
ground  taken  out  of  the  waste  adjoining,  and  for  10  years  past  in- 
closed as  a  garden,  for  the  term  of  99  years,  determinable  on  three 
lives,  at  the  rent  of  2s. 6d,  per  annum  :  that  by  the  said  renewed 
lease  it  was  declared,  that  the  said  executors  or  administrators  of 
the  said  «/•  Hatcher,  should  hold  the  said  premises  after  the  death 
of  the  said  «/.  Hatcher j  in  trust  for  said  M.  his  wife,  if  she  survived 
him,  during  the  then  remainder  of  the  said  lease ;  and  afler  both 
their  deaths  for  the  benefit  of  their  son  «/.,  in  case  he  should  sur- 
vive his  said  father  and  mother:  that  the  said  J,  Hatcher,  the 
pauper's  father,  continued  in  possession  of  the  said  original  cottage 
from  the  time  of  the  death  of  the  said  E.  Ham  in  1750,  and  from 
the  time  of  the  renewal  of  the  said  lease  to  the  time  of  his  death, 
which  happened  in  1767;  after  which  the  said  M.  Hatcher,  his 
widow,  continued  in  the  possession  of  the  said  premises  till  the 
year  1771  ;  when  she  conveyed  the  same  to  her  son  J.  Hatcher: 
that  the  said  pauper,  T.  Hatcher,  continued  to  live  with  his  mother 
as  part  of  her  family  for  near  a  twelvemonth  after  the  death  of  the 
said  J.  Hatcher  his  fatlier. —  Lord  Mansfield  :  This  was  not  a 
purchase  within  the  meaning  of  the  statute  9  G.  1.  c.  7.,  but  only  a 
surrender  of  the  old  lease  and  getting  a  new  one,  paying  the  fine. 
—  WiLLES  J.  After  such  a  length  of  possession,  the  case  of  Rex 
V.  Cold  Ashton  (a)  is  in  point.  -^Ashhukst  and  Buller  Js.  con-  (a)^nitf,pl.6l7. 
curred. 

633.  Rexw.  Charlton,   E.  T.   24?  G.  3.   Editor'*  AfSS.  —  The   A  conveyance 
pauper,  Z).,  being  settled  at  A.,  married  M.,  the  daughter  of  after  mairiage 
R,  P.,  who,  being  seised  in  fee  inter  edia  of  the  plot  of  ground  ^J  *^  wife's 
after-mentioned,  did,  after  such  marriage,  by  an  indenture  of  feoff-  u*^^  ^on? 
ment  made  in  1767,  between  the  said  R.  P.  of  the  first  part,  and  of  an  estate  un- 
the  pauper  and  the  wife  of  the  other  part,  in  consideration  of  the  der  the  value  of 
marriage  then  lately  had,  and  for  the  regard  and  natural  affection   30/.,  it  appear- 
to  the  pauper  and  his  wife,  and  in  consideration  of  lOs.  paid  by  ^^  ^  be 
the  pauper,  the  receipt  of  which  he  thereby  acknowledged,  and   g^no^on 
for  .divers  other  good  causes  and  valuable  considerations,  give,  |jq„  and  in- 
grant,  alien,  enfeoff,  and  confirm  unto  the  pauper,  his  heirs  and  tended  for  the 
assigns,  all  that  plot  of  ground  or  garden   containing  20  yards  use  of  both  h^s- 
square,  or  thereabouts,  situate  at  C,  on  which,  or  some  other  part  ^^^  *"^  ''if** 
thereof,  the  pauper  then  intended  to  build  a  house,  together,  &c.  "•?^**2«**^'*^ 
to  hold  to  the  pauper  and  M,,  their  heirs  and  assigns,  to  the  only  g  q  j  ^^  ^^^ 
proper  use  and  behoof  of  the  pauper  and  M.  his  wife,  their  heirs   s.C.Cald.416. 
and  assigns  for  ever.     On  this  deed  livery  of  seisin  is  indorsed. 
It  farther  appeared  in  evidence,  that  although  10^.  is  mentioned 
in  the  deed,  neither  that  nor  any  other  sum  was  paid  or  agreed  to 
be  paid  by  the  pauper  to  R.  P. ;   but,  on  the  contrary,  R,  P. 
offered  to  give  the  plot  of  ground  to  the  pauper  to  build  him  a 
.house  for  him  and  his  wife  to  live  in,  and,  being  a  carpenter,  pro- 
mised to  do  all  the  carpenter's  work,  and  find  the  timber  gratis, 
and  did  so  accordingly :  and  the  pauper,  being  a  bricklayer  and 
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plasterer,  did  that  work.     That  the  pauper  entered  on  the  mes- 
suage and  Jand,  and  lived  on  and  enjoyed  the  same  for  10  years 
and  upwards.     About  four  years  ago  the  pauper  and  his  wife 
joined  and  levied  a  fine,  and  mortgaged  the  premises  for  30/.>  and 
two  years  since  sold  the  same  for  42^  to  one  J9.,  who  is  now  seised 
in  fee.     The  plot  of  ground  before  the  conveyance  to  the  pauper, 
and  the  building  of  the  house,  was  not  worth  more  than  1/.  1«.,  and 
there-  was  no  promise  or  agreement  before  the  marriage  to  convey 
it.    The  Sessions  held  the  settlement  to  be  at   C  —  Wilson 
showed  cause.    He  said,  that  the  statute  9  G.  1.  c.7.  s.  5.  extended 
only  to  purchases  for  a  money  consideration.     It  had  been  so  de- 
termined repeatedly,  and  the  words  of  the  statute  were  clearly  so, 
for  the  only  purchases  spoken  of  are  those  for  which  something 
was  to  be  paid.     Wherever  there  was  a  substantial  and  bon6Jide 
reason  for  the  conveyance,  as  marriage  was  in  this  case,  it  was  suf- 
ficient, the  object  of  the  act  being  only  to  prevent  small  fraodulent 
purchases.     In  support  of  this  doctrine  he  cited  Rex  v.  Mnr- 
(a)^nte,pl.6l5.   ^xKMfi  ^a)y  Rexw,  Ingleton  (6),  and  Rex  v.  Brr^^yn.  (c)     As  to 
(i)^iUtf,pl.62l.  Rex  V.  Sawbridgetoorik  (d),    he  said,  it  was  prior  to  the  other 
(c)jlnte,p\.625,  cases,  and  appeared  to  have  gone  on  some  appearance  of  fraud 
(d)Po«<,pL6S7.   11^  the  surrender.      An   argument  had   been  raised  at  Sessions 
note.  from  the  form  of  this  deed,  which  in  the  premises  gave  an  estate 

to  the  husband  only,  and  it  was  contended  that  the  wife  could  not 
take  any  thing  by  being  named  in  the  habendum.  But  in  the 
limitation  in  the  use  which  followed,  both  husband  and  wife  were 
named,  which,  since  the  statute  of  uses,  was  sufficient  to  give  them 
both  an  estate  at  law,  and  would  have  been  sufficient  in  equity 
before.  In  the  case  otjrank-marriage,  the  wife  took  a  joint  estste- 
tail,  though  not  named  till  after  the  habendum.  Therefore,  in  tbii 
case,  the  husband  took  a  moiety  in  right  of  his  wife.  But,  in  truth, 
it  was  immaterial  whether  the  husband  or  wife  took  the  estate 
under  the  conveyance,  provided  it  was  not  for  a  money  consider- 
ation.—  Bearcroft,  contrcL,  said,  that  all  the  cases  hitherto  de« 
termined  had  been  where  the  estate  passed  to  the  wife  by  conv^- 
ance,  and  to  the  husband  by  operation  of  law.  In  this  case  the 
husband  takes  nothing  by  operation  of  law ;  he  takes  by  the  grant; 
and  it  has  not  yet  been  decided  that  such  a  purchase,  although  nsC 
for  a  money- consideration,  is  not  within  the  statute.  It  is  clear, 
that  the  wife  takes  no  estate  in  any  part  by  this  deed.  The  pre- 
mises are  to  the  husband  and  his  heirs ;  and  it  is  settled  in  BM* 
{e)  3  Co.  $S,       voin's  case  (e),  that  the  habendum  cannot  lessen  an  estate  expresalj 

given  by  the  premises.  It  has  been  said,  that  by  the  subseqoeol 
limitation  of  the  use,  a  moiety  passed  to  the  wife :  so  it  would  if 
the  use  had  been  well  limited ;  as,  *<  habendum  to  the  husband  and 
<<  his  heirs,  and  to  the  use  of  the  husband  and  wife,  and  their 
*<  heirs."  But  there  must  be  some  person  to  be  seised  to  the  me 
for  an  instant.  The  persons  to  stand  seised,  and  those  to  whoa 
the  use  is  given,  cannot  be  the  same  as  they  would  be  here  if  tbat 
construction  were  to  prevail.  —  Willes  J.  The  question  is.  Whe- 
ther either  the  husband  or  wife  took  such  an  estate  by  purchase 
as  will  be  within  the  statute  9  G.  1.  c.  7.?  I  think  the  act  mesBt 
only  purchases  for  money  or  other  valuable  consideration.  Frem 
every  part  of  this  deed,  as  well  as  from  the  facts  stated  in  the  catfi 
it  appears  to  have  been  a  conveyance  grounded  on  mutual  l<fre 
and  affection,  and  the  consideration  of  marriage  with  the  grantor** 
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daughter.  The  money  consideration  inserted  is  only  the  form '  of 
the  conveyance.  But  Mr.  Bearcroft  argues,  that  under  this  con- 
veyance, as  it  is  framed,  although  the  intention  was  to  give  a  joint 
estate,  the  wife  takes  nothing;  and,  in  that  respect,  the  case 
differs  from  those  that  have  been  decided.  This  is  the  only  dis- 
tinction that  is  attempted  to  be  made  between  them ;  and  admit- 
ting it  to  exist,  I  am  of  opinion  that  this,  although  a  gift  to  the 
husband,  would  not  be  within  the  statute.  But,  I  think,  the  wife 
took  an  estate;  for,  by  rejecting  the  latter  part  of  the  habendum^ 
which  cannot  have  etifect,  it  will  run,  **  to  the  husband  and  his 
<'  heirs,  to  the  use  of  the  husband  and  wife  and  their  heirs,**  which 
is  a  good  limitation  of  an  use. —  Ashhurst  J.  Taking  tliis  as  a 
feoffment,  I  am  not  clear  whether  it  might  not  be  good  to  raise  an 
use  to  a  moiety  in  the  wife ;  but  it  is  not  necessary  to  determine 
that  point,  because  it  may  be  good  in  another  way.  If  no  money 
was  paid,  it  was  a  feoflment  to  the  husband  and  his  heirs  without 
consideration,  which  should  result  to  the  use  of  the  grantor;  but 
this  being  a  conveyance  for  natural  love  and  a£fection,  and  the 
intent  of  the  grantor  clearly  appearing,  it  will  not  result,  but  may 
be  considered  by  the  Court  as  a  covenant  to  stand  seised  to  the 
use  of  the  husband  and  wife  and  their  heirs.  —  Buller  J.  I 
doubt  whether  we  can  take  notice  of  the  fact  stated,  that  no  money 
was  paid:  to  admit  evidence  against  the  receipt  might' be  dan- 

ferous  to  many  titles.  Mr.  DearcrqfV&  argument  is,  that  the 
abendum  shall  not  control  the  premises;  that  is  admitted;  and 
the  consequence  is,  it  is  a  grant  to  the  -husband  and  his  heirs,  to 
the  use  of  the  husband  and  wife.  But  it  is  said,  that  cannot  be, 
because  the  words  are  contrary.  I  answer,  that  words  which 
c^n  have  no  operation  must  be  rejected  to  give  effect  to  the  intent 
of  the  deed.  The  material  question  is  on  the  construction  of  the 
act,  and  I  am  of  opinion  it  extends  only  to  pecuniary  purchases, 
and  it  was  so  considered  by  the  Court  in  Rex  v.  Marvoood,  (a)  I  («)-^nte»pl.6l5. 
thiak  it  does  not  go  to  an  estate  in  the  family  conveyed  by  one 
pari  of  the  family  to  another. -«  Order  confirmed. 

634.  Rex  v.  Warblington  (A),  E.  T.  26  G.  3.  1  T.  i?.  241 .—  W.  B.,    a  grant  of  a 
fttlier  of  the  pauper, «/.  i?.,  about  the  year  1736  came  into  the  copyhold  with 
parish  of  //.,  with  a  certificate  from  fV.,  acknowledging  him  and   i<*  ^^>  1<* 
ki$  fiimily  to  be  settled  therein.     On  the  20th  of  October  1748,  *»*"^  ^^  ^«- 
Jm  M'i  Esq.  the  lord  of  the  manor  of  i/.,  granted,  by  copy  of  ^haae'wSthin^' 
court-roll  to  fV.  B,,  and  his  heirs,  one  parcel  of  the  waste  ground  9G.1.  c.7.  $  1. 
called  the  G.  P.,  parcel  of  the  manor,  and  within  the  parish  of  //.,  but  being  under 
aaA  which  did  not  appear  to  have  been  granted  by  copy  of  court-  3<V»  ^om  not 
roll  before  the  said  20th  of  October  1748.     IV.  B.,  by  virtue  of  the  <^«"^""  »  »«**'•- 
grao^f  entered  on  the  said  parcel  of  ground,  and  built  a  house  ™^"^' 
thereon,  and  lived  therein  for  several  years  afler  as  the  owner 
thereof^     On  the  12th  of  November  1751,  he  borrowed  of  Af.  A. 
the  sum  of  100/.,  and,  for  securing  the  same,  surrendered  the 
preipises  into  the  hands  of  the  lord.     The  surrender  was,  on  the 
4th  of  October  1752,  presented,  in  due  manner,  at  another  court. 
Oa  the  24th  of  October  1754,  Af.  R.  was,  in  pursuance  of  the  sur- 
reader,  and  in  consequence  of  the  mortgage-money  not  being  paid, 
a4oiitted  to  the  premises.     On  the  13th  o^  June  1763,  she  sold  her 
interest  to  «/.  i/.,  who  was  thereupon  admitted;   and  after  the^ 
death  of  W,  B.^  his  heir  at  law  sold  his  equity  of  redemption  to  the 

{b)  See  Rex  v.  Honidiurdi, /)os^,  pi.  657. 
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said  </•  H.  for  20/.  17<m  and  surrendered  the  same  accordingly ; 
and  the  said  J.  H,  was  admitted.     It  appeared  that  for  many  years 
before  the  death  of  J,  M.,  in  the  year  1764-,  that  he  was  used  to 
grant  parcels  of  the  waste  of  the  manor  for  small  pecuniary  consi- 
derations ;  and  a  Mr.  A^.,  who  was  called  as  a  witness  on  the  part 
of  the  appellants  to  produce  the  court-rolls  of  the  manor  of  which 
he  was  steward,  never  knew  M.  to  make  any  such  grant  without 
a  pecuniary  consideration.     It  further  appeared  that  Mr.  N.,  for 
some  years  before,  and  till  the  years  1743  or  1744,  was  clerk  to 
M.  (who  was  an  attorney);  and  that  Mr.  N.-,  in  1763,  became 
steward  to  M.  for  the  said  manor  of  //.,  and  continued  so  to  be  till 
M.*s  death :  the  value  of  the  piece  of  ground,  at  the  time  of  the 
grant,  did  not  exceed  30  or  40^. :  at  the  time  of  the  grant,  fV.  B. 
was  a  very  poor  and  indigent  man,  living  in  H.     It  also  appeared, 
by  the  inspection  of  the  court-books  of  the  manor,  that  it  is  not 
customary  to  express,  in  the  surrenders  or  admissions  of  any  tenaat 
of  the  manor  therein,  the  consideration  for  granting  the  same ;  and 
no  evidence  whatever  was  given,  whether  any  pecuniary  consider- 
ation was  given  for  the  said  grant,  or  whether  it  was  voluntary, 
and  without  a  pecuniary  consideration.     It  appeared,  by  a  copy  of 
one  of  the  court-rolls  read,  by  consent,  in  the  Court  of  King^s 
Bench,  that  fV.  B.  was  admitted  in  the  year  1748,  on  the  lord's 
grant,  to  one  parcel  of  land,  called  the  G.,  and  in  the  copy  of  hk 
admission  were  these  words,  *'  6ne  1«.,  heriot  1^.,  quit-rent  ]#.;** 
and  in  the  margin  of  all  the  copies  was  inserted,  ''  fine  \$**  — 
WiLLES  J.     The  question  is,  Whether  this  grant  was  a  voluntary 
grants  or  made  for  a  valuable  consideration  f     From   the  facts 
stated,  it  appears  that  this  grant  was  made  for  a  small  pecuniary 
consideration ;  then  it  is  not  a  voluntary  grant,  and  it  being  a  pur^ 
chase  under  30/.,  it  does  •  not  give  a  settlement.     Supposing  it  to 
be  true,  as  contended,  that  the  fine  is  a  fee  'for  alienation,  at  aD 
events  that  is  no  answer  to  the  heriot  and  rent  reserved,  for  if  8 
person  meant  to  make  a  free  gift,  he  would  not  reserve  a  heriot  or 
rent;   but   both   are  here  reserved.      Another  point   has  been 
made  on  the  validity  of  this  grant,  because  it  is  said  that  the  land 
was  not  demised  by  copy  before ;  but  it  is  not  expressly  stated* 
that  the  land  was  not  so  granted  before  that  time ;  and  the  Sessions 
having  stated  that  this  grant  by  copy  was  made  so  long  ago  as  the 
year  1748,  under  which  the  grantee  entered,  and  built  a  house, 
and  spent  100/.,  at  all  events  the  objection  is  got  rid  of,  by  sayiogt 
that  however  defective  such  a  grant  might  originally  have  been, 
yet  as  there  has  been  so  long  a  possession  under  it,  that  is  a  strong 
presumption  that  it  was  good. — Ashhurst  J.     I  think  there  does 
appear  sufficient  in  this  case  to  show  that  it  was  a  purchase.    A 
purchase  is  the  acquisition  of  something  for  an  equivalent     It  is  a 
quid  pro  quo*    If  there  be  a  valuable  consideration,  it  is  a  par- 
chase  in  the  legal  sense ;  and  it  makes  no  difference  whetbar  it 
comes  in  the  form  of  a  present  payment,  or  in  any  other  way. 
Here  there  appears  to  be  a  quid  pro  quo,  from  the  state  of  the  case, 
and  from  the  entries  in  the  lord's  court,  which  have  been  reftd ; 
for  there  was  a  fine  paid  upon  admission,  and  there  was  a  valuable 
reservation  of  a  heriot  and  rent,  and  that  is  a  sufficient  foundation 
for  a  purchase ;  and  there  having  been  a  consideration,  it  cannot 
be  called  a  voluntary  gift Buller  J.     This  case  is  not  alto- 
gether so  correctly  stated  as  it  ought  to  have  been.     It  is  tbe 
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duty  of  the  Sessions  to  find  all  the  facts,  and  not  leave  it  to  U3  to 
infer  them  from  the  evidence.  They  ought  to  have  stated*  whether 
this  was  a  gi/l,  or  a  purchase.  However,  that  would  only  be  a 
reason  for  sending  the  case  back  to  them  to  be  re-stated,  and  we 
already  see  enough  to  convince  us  of  what  their  opinion  was  ;  for 
they  have  found  that  the  certihcate  still  remains,  by  confirming  the 
original  order ;  and  they  have  stated  many  facts,  from  whence,  if  I 
were  at  liberty  so  to  do,  I  should  draw  the  same  conclusion  that 
they  have  done. 

635.  Rex  v.  Lopen,  T.  T.  28  G.  3.  2  T.  R.  577.  —J.  G.  and  his  If «  woman,  on 
four  brothers,  children  of  T,  G.,  lately  deceased,  were  removed  her  marriage 
from  S.  to  L,    On  appeal,  the  Sessions  confirmed  the  order,  sub-  T^^^^J^' 
ject,  &c.     :J.  Z).,  the  grandfather  of  Susanna,  wife  of  T.  G.,  and  ^^,\^^ 
great-grandfather  of  the  present  paupers,  being   seised  for  the  the  widows  are 
term  of  his  own  life  of  a  copyhold  estate  at  S.,  as  recited  in  the  entitled  to /y«e- 
bond  annexed,  which  premises  were  subject,  by  the  custom  of  the  bench,  give  a 
manor,  to  a  widow's  free-bench,  married  M.  T.,  who,  previous  to  bond  that  the 
the  marriage,  entered  into  the  said  bond.     About  five  years  after-  ^^^  hus-**" 
wards  S.  Z).  died,  leaving  the  said  A/,  his  widow,  who  gave  up  the  band,  by  a 
possession  of  the  premises  to  T.  G.  and  his  wife  Susanna,  who  former  wife, 
were  at  that  time  parishioners  legally  settled  in  the  parish  of  L.,  shall  have  poa- 
according  to  the  stipulations  contained  in  the  bond,  who  continued  *t^**"*^^^j 
therein  until  the   time   of  their   deaths.      T.  G.,  who   survived  ^tate^S^Ae 
Susanna,  and  who  died  in  the  year  1784',  by  his  will  devised  the  death  of  her 
premises  to  trustees,  to  be  sold  for  the  payment  of  his  debts,  and  husband,  on 
to  divide  the  surplus  amongst  his  children,  the  present  paupers,  condition  of  his 
The  premises  were  afterwards  sold  according  to  the  directions,  '^^'1?^?* 
and  for  the  purposes  mentioned  in  the  will.     M.  D.  is  still  living,  J^,!^ed  for^eT 
and  a  widow.     The  bond,  referred  to  in  the  case,  was  given  by  m,d,  after  the 
M.  T.  to  T,  G.,  in  100/.,  in  the  year  1768.    The  condition  recited,  death  of  the 
that  S,  D,  was  seised  of  and  interested  in  the  premises  in  question  husband  deliver 
for  his  life,  according  to  the  custom  of  the  manor;  it  recited  the  «ptb«PpM«*- 
kitended  marriage  between  S.  T.  and  M.  T. ;  and  that  M.  T.,  in  ^*JJ^^„g  J^ 
case  the  marriage  took  effect,  and  she  happened  to  survive  S.  D.,  bond,  the  son 
(■he  dying  seised  of  the  premises),  would  be  entitled  to  her  free-  gains  a  settle- 
liench ;  and  that  Af.  T,  had  agreed,  in  case  she  should  become  mentby40 
^titled,  that  she  would  permit  and  suffer  T.  G.  and  Susanna  his  days' residence 
frife  (grand-daughter  of  S.  D.),  their  executors,  &c.,  to  hold  and  ®"  ""  "*■**• 
eojoy,  and  for  their  own  benefit  to  receive  and  take,  the  rents, 
issues,  and  profits  of  all  the  said  copyhold  premises  (except  the 
wiest  end^f  the  dwelling-house,  consisting  of  two  ground  rooms, 
and  one  chamber  over  the  same,  which  M.  T*  reserved  to  her  own 
Hse^  and  also  except  32  gallons  of  cyder,  to  be  made  at  the  ex- 
pence  of  T.  G.  and  Susanna  his  wife,  yearly,  of  the  fruit  growing 
in  the  orchard,  and  in  case  of  failure  of  apples  sufficient  ibr  that 
purpose  in  any  one  year,  then  except  one  full  hogshead  of  cyder 
in  the  succeeding  year  for  the  use  and  benefit  of  M.  T.  as  long  as 
the  remained  a  widow) ;  provided  that  the  said  T.  G.  and  Susanna 
his  wife,  their  executors,  &c.,  did  and  should,  from  time  to  time, 
when  and  as  often  as  occasion  should  require,  repair  the.  roof  of 
the  west  end  of  the  dwelling-house,  and  keep  the  same  end  habit- 
able by  the  said  M.  T.,  and  also  within  one  month  next  af^er  the 
death  of  her  said  intended  husband,  furnish  her  with  a  bedstead, 
one  table,  and  an  iron  pot;  and  that  the  said  M*  T,  had  also 
agreed,  that  in  case  she  should  marry  again^  whereby  the  said 
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T.  G.  and  Susanna  his  wife  would  be  deprived  of  the  premises  and 
of  all  interest  therein,  she,  the  said  M.  T.,  would  paj  unto  T.  G., 
his  executors,  &c.,  the  sum  of  60/.)  within  one  month  next  after 
such  second  marriage.     And  the  bond  was  conditioned  for  the 
performance  of  these  articles. — Duller  J.     The  first  question  is. 
Whether  this  is  a  voluntary  bond  ^  as  to  wliich,  it  is  sufficient  to 
saji  that  it  was  made  in  consideration  of  marriage ;  therefore  it  is 
not  a  voluntary  bond ;  and  it  will  bind  all  parties  concerned  in  it. 
The  person  whom  the  obligor  married  was  seised  of  this  estatet 
and  might  have  disposed  of  it  in  his  life-time  as  he  pleased.     The 
bond  was  executed  by  the  widow,  in  consideration  of  marriage; 
she  has  reserved  to  herself  a  benefit  by  it ;  for  the  part  of  the 
house  in  which  she  was  to  reside,  was  to  be  kept  in  repair  for  her; 
the  father  and  mother  of  the  paupers  were  to  provide  her  with 
furniture ;  and  they  were  to  make  a  certain  quantity  of  cyder  for 
her  annually ;  therefore  she  must  be  bound   by  it.     The  next 
point  to  be  considered  is,  Whether,  in  this  case,  a  court  of  equity 
would  have  decreed  a  specific  performance;   and  if  not,   what 
effect  this  instrument  would  have  had  ?     It  is  very  much  in  the 
discretion  of  a  court  of  equity,  whether  they  will  compel  a  spe- 
cific performance  or  not:    if  the   contract  be  unreasonable  or 
unequal,  they  will  not  assist  the  party  seeking  relief,  but  cause  him 
to  pursue  his  remedy  at  law.     But  this  is  an  instrument  obligatoiy 
at  law;  and,  thereU)re,  it  is  unnecessary  to  consider  whether  a 
court  of  equity  would  or  would  not  have  decreed  a  specific  per- 
formance of  the  contract ;  though  I  see  no  reason  why  they  would- 
not  have  ordered  it  to  be  carried  into  execution.     It  is  material 
too  to  consider,  that  in  this  case  the  husband  might  have  defeated 
the  widow's  claim,  if  he  had  chosen ;  for  if  he  did  not  die  seised, 
she  would  not  have  been  entitled  to  her  free-bench.     Then  we 
must  take  it  that  he  held  the  estate  till  his  death  on  the  faith  thit 
the  widow  would  afterwards  deliver  up  the  possession  to  the  father 
and  mother  of  the  paupers.     Therefore,    under  these   circum- 
stances, the  parties  to  be  benefited  by  the  bond  would  be  entitled 
to  a  specific  performance  of  the  contract.     But  there  is  another 
circumstance  in  the  case  still  more  decisive ;  the  widow  herself 
was  so  satisfied  that  she  was  bound  by  the  bond,  that  on  the  detth 
of  her  husband,  she  actually  delivered  up  the  possession  accordiflC 
to  her  contract :  and  from  that  time  till  the  year  1768  the  paupers 
father  continued  in  possession  under  the  idea  that  he  was  entitled 
under  the  bond.     This  man  then  so  in  possession  had  a^ood  titte 
against  all  the  world  but  the  widow ;  nay,  the  widow  herself  wasi» 
far  bound  by  the  bond,  that  she  could  not  have  recovered  in  Qect- 
ment.     So  that  he  had  not  only  an  equitable  title,  but  he  had  ako 
the  possession ;  and  no  person  could  have  recovered  the  estate 
from  him. — Grose  J.  declared  himself  of  the  same  opinion. 
A  husband  may       636.  Rex  v.  OffhhurcK  H.  T.    29  G.  3.     3  T.  R.IU.—J.  W^ 
gainaseule-      the  father  of  the  pauper,  //.  W,^  in  January  1765,  and  fortbe 
ment  by  resid-    two  next  years,  rented  and  resided  upon  a  tenement  of  lOQt.  a 
ingon  an  estate  year  in  O.,  and  was  settled  there.     In  January  1767,  the  wife  rf 
tiSfor  Uie"'     "^^  ^'*  ^^^^  ^^  mother  of  H.  fT.,  the  pauper,  died ;  and  in  Jmie 
separate  use  of  ^767,  «/.  W»  married  again  with  one  «/•  Z..,  with  whom  he  liYed  in 
the  wife.  O,  until  the  year  1770,  when  they  both  went  to,  and  resided  att  & 

for  three  years,  without  doing  any  act  to  gain  a  settlement  there* 
In  1773  they  removed  to  L.  to  a  house  vested  by  a  setUement  in 
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trustees  to  the  separate  use  of  the  wife ;  with  the  usual  clause 
that  her  receipt  should  be  a  discharge  to  the  trustees  for  the  rents 
and  profits,  and  that  the  rents  should  not  be  subject  to  the  hus- 
bana's  debts,  &c.  and  lived  therein  to  the  day  they  were  removed. 
*^LoRD  Kenyon  C  J.  This  question  has  some  novelty  in  it. 
Where  a  person  resides  on  his  own  property,  he  gains  a  settle- 
ment b}*  it ;  it  having  been  considered  as  an  excepted  case  out  of 
the  acts  of  parliament.  Lord  Macdesfield  first  held,  that  as  a  roan 
cannot  be  disseised  of  his  freehold,  he  is  irremovable  from  it ;  and 
residing  40  days  on  an  estate  of  his  own  irremovably,  and  gaining 
a  settlement,  arc  synonvmous  terms,  (a)  That,  indeed,  does  not  (a)  See  Rex  v. 
hold  in  all  cases  now ;  for  by  the  9  G.  1.  c.  7.  a  purchaser  of  an  Aythrop,Rood' 
estate  for  less  than  30/.  shall  not  acquire  a  settlement  for  any  »"g»«nte»pl-6i6. 
longer  time  than  he  resides  upon  it.  Then  here,  if  this  had  been 
the  father's  own  estate,  the  settlement  would  have  clearly  devolved 
»n  the  son.  But  it  is  said,  that  this  is  only  the  equitable  estate  of 
Ae  y^ife.  Now,  supposing  it  had  been  the  wife's  legal  estate,  the 
busband  would  have  been  seised  jur^  uxorisy  and  by  residing  upon 
it  would  have  gained  a  settlement.  Then,  must  it  be  a  legal 
estate  in  order  to  confer  a  settlement  ?  Certainly  not.  That  was 
sot  doubted  in  South  Sydenham  v.  Lamertony  or  in  any  of  the 
Bther  cases.  The  question  in  that  was.  Whether  the  next  of  kin, 
without  administration,  had  any  estate  whatever  ?  and  it  was  held 
thJBt  he  had  not.  In  Rex  v.  Cold  Ashton  (^),  a  doubt  was  made,  (6)^»i/e,pl.tfl7. 
Whether  a  next  of  kin  having  the  sole  right  of  administration, 
could  not  gain  a  settlement  without  talking  out  letters  of  admi- 
DistratJon?  That  shows  that  an  equitable  estate  is  sufficient  to 
giVe  a  settlement.  And,  indeed,  this  position  is  confirmed  by 
many  other  cases,  and  there  are  none  in  opposition  to  it.  Then 
It  is  said,  that  this  is  going  still  farther,  because  this  is  only  the 
equitable  estate  of  the  wife ;  and  that  even  the  wife  herself  had  no 
right  to  reside  upon  it  without  the  consent  of  the  trustees.  But 
slie  might,  beyond  all  doubt,  if  she  had  chosen,  have  elected  to 
take  the  esplees  with  her  own  hands  ;  and  that  the  trustees  could 
not  have  prevented.  The  objection,  then,  against  tlie  husband's 
gaining  a  settlement  here  is  too  refined  ;  for  the  wife  had  a  right 
to  reside  on  her  property,  and  to  communicate  it  to  the  husband. 
And  although  there  is  no  case  directly  like  the  present,  yet  the 
principles  of  the  decided  cases  go  the  length  of  determining  this. 
— ^  AsHHURST,  BuLLER,  and  Grose  Js.  assented. 

6S7.  Rex  V.  ITfioTiy  E.  T.    29  G.  3.     S  T.R.251.  —  J.  i/.,  the  a  convey«nce 
pauper^  originally  settled  at  IT.,  came  to  reside  with  his  father,  from  a  father 
/.  ff*f  about  23  years  ago,  on  a  cottage  and  premises  at  Af.,  ^  hit  son  in 
which  his  father  had  occupied  several  years.     By  indenture,  or  ^"^^"^^  °J 
deed  of  feoffment,  dated  10th  of  October  1766,  with  livery  of  afection,tiiidoe 
sdsiD  indorsed,  and  duly  executed,  in  consideration  of  natural  lo;.,  bnota 
love  and  affection,  and  of'^10/.  to  him  paid  by  the  jpauper,  J.  //.,  ;mrcAojff  wiUiin 
the  father,  granted,  enfeoffed,  and  confirmed  the  said  cottage,  &c.  9GA,  c7. 
to  the  pauper  in  fee.     About  three  years  and  a  quarter  aflerwards 
thie  pauper  obtained  from  the  parish  of  17.  a  certificate  dated  the 
lit  (^  January  1770,  duly  signed,  certified,  and  allowed,  acknow- 
ledging that  ne  and  his  wife  and  fiaimiiy  were  inhabitants  legally 
letUed  in    U.     And  the  pauper  afterwards  occasionally  received 
rcflief  from  U.  during  his  residence  in  the  cottage  at  M.     The 
Boher  of  Uie  pauper  Hved  with  the  pauper  upon  the  preav\%e%  X\\\ 
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his  death,  which  happened  about  eight  years  ago.  The  pauper 
was  his  eldest  sou  and  heir  at  law,  and  continued  to  resi^  upon 
the  premises  until  the  year  1788.  Hie  pauper,  by  lease  and  re- 
lease, dated  15th  and  16th  of  February  1788,  conveyed  the  same 
E remises  to  «/.  S»  for  50^. ;  which  sum  appeared  upon  evidence  to 
e  a  satisfaction  for  a  debt  due  for  necessaries  provided  by  S.  for 
the  pauper  and  his  fami]y»  and  for  money  lent.  The  pauper  being^ 
afterwards  turned  out  of  possession  by  S.^  to  whom,  after  the  sale, 
he  had  become  a  tenant,  returned  to  C7.,  and  was  removed  to  M, 
lm)Jnie^\.6lS*  -^LoRD  KsNTON  C.  J.    In  Rex  v.  Marvoood(a)y  it  was  contended 

that  purchase  under  the  9  G.  1.  c.  7-  was  to  be  understood  as  con- 
tradistinguished from  descent ;  as  in  a  former  case  {h)  upon  the 
subject.  But  the  Court  exploded  that  idea ;  and  said,  that  the 
legislature  only  intended  to  prevent  persons  who  made  small  pur- 
chases for  pecuniary  considerations  from  gaining  a  settlement; 
but  that  donations  from  a  father  to  his  child  did  not  come  within 
the  statute.  Now,  in  this  case,  we  are  bound  to  take  notice  that 
this  conveyance  was  in  consideration  of  natural  love  and  affecttoo, 
'  as  well  as  10/.  And  we  cannot  suppose  that  10/.  was  the  real 
value  of  the  estate,  for  there  are  circumstances  in  the  case  to 
^ow  the  contrary:  the  case  itself  states  that  it  was  aflerwards 
sold  for  50/.  Perhaps  the  10/.  was  taken,  because  the  father  had 
some  other  child,  upon  whom  he  wished  to  bestow  something 
arising  out  of  this  estate,  and  he  took  this  mode  of  doing  it.  This^ 
being  a  donation  from  a  father  to  a  son,  is  clearly  not  a  jmrduM 
withm  the  9  G.  1.  c.  7m  notwithstanding  part  of  the  conaideratioB 
was  in  money.  —  Ashhurst  and  Buller  J.  assented. 
Ifdienmrt-  638.  Rex  y.  Catherington,  T.  T.  30  G.S.  8  T.  J?.  771.-*  Hie 

k!?^  ^^Zf*^  pauper,  W,  B,^  gained  a  settlement  in  C.  prior  to  Michadmn 
J^^J^j^  1789,  by  residing  upon  a  freehold  estate  belonging  to  his  wife. 
•Mdoni^eWcu  '^^^  pauper  was  also  entitled  to  the  equity  of  redemption  of  a 
ment,  pennit  freehold  estate  in  C,  consisting  of  several  dwelling-houses,  of  the 
the  mortgagor  annual  value  of  13/.  5ff.>  which  had  been  mortgaged  by  his  father 
^*"*J*]^>*  on®  to  £•  M.,  which  mortgage  was  afterwards  assigned  to  one  A* 
J^^™J^^  •  In  Michaelmas  term  1788,  A.  delivered  declarations  in  ejectmort 
PM^^^l^r  ^^  ^^  pauper  as  landlord,  and  to  the  several  tenants  in  possewisn 
gains  no  settle-  of  the  estate  in  C  ;  and  thereupon  the  tenants  attorned  to  A* 
ment  bj  mch      About  Michaelmas  1789  the  pauper  asked  permission  of  Mr.  Nw, 

the  agent  and  solicitor  for^.,  to  inhabit  one  of  the  houses,  paitsf 
the  mortgaged  estate,  and  which  was  then  untenanted,^r  iaejwr- 
pose  of  ovenooking  some  repairs^  which  he  proposed  to  do  upon  ibe 
estate  with  an  intention  to  sell  the  same,  and  pay  the  mortgife* 
money.  In  consequence  of  such  permission,  he  went  into  one  of 
the  houses,  and  inhabited  the  same  for  upwards  of  three  moatftiy 
when  he  was  removed  by  the  present  order.     The  pauper  did  asC, 

{h)  This  was  the  case  of  Rex  v,  Saw- 
bridgwordi,  H.  T.  3  G.  2.  MSS,  — 
Edfifard  Skepherd,  father  to  the  pauper, 
surrendered  to  him  a  copyhold  estate  of 
1/.  St.  a  year  in  AUmrvy  to  which  he 
was  admiued,  and  lived  upon  it  a  year 
and  a  half,  and  then  sold  it,  and  the 
Sessions  held  this  to  be  no  settlement. 
Lee  moved  to  quash  this  order,  contend- 
ing that  it  was  a  voluniaty  gift  to  the 
son.  —  Aarf  jitfr  Ctinom .-  This  is. a /nir- 


residence,  for 
be  was  not  in 
possesaionas 


cfiate,  though  the  party  paid  no ' 
for  it.  Every  estate  not  acqamd  hf 
descent  is  in  law  a  purehtue,  and  Ik 
same  construction  must  be  xnade  upon 
this  act,  and  the  party  cannot  hope  ts  W 
in  a  better  condition,  because  be  paid 
no  money  for  the  land :  and  the  erdcr 
of  Sessions  was  confinoed.  iS.  C 
2  Sess.  Cases,  161.  1  Bar.  K.  B.  297. 
Burr.  S.  C.  56,  accord. 
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during  such  residence,  do  any  thing  towards  the  repairs  of  any  of 

the  houses,  or  towards  the  sale  of  the  estate.    No  agreement  was 

made  between  the  pauper  and  Mr.  iV.,  with  respect  to  any  rent  to 

be  paid  by  the  pauper  for  such  house.  —  Lord  Ken  yon  C.  J.    It 

lias  been  long  established,  that  an  equitable  title  is  sufficient  to 

^ive  a  settlement.     But  in  the  case  alluded  to  the  mortgagor  was 

in  possession.    So,   by  the  act  for  regulating  votes  of  county 

elections*  either  the  mortgagor' or  mortgagee  in  possession  may 

vote.    But  in  this  case  the  party  had  neithier  jW  in  re  or  ad  rem.  — 

BuLLER  J.    In  the  case  of  Rex  v.  St.  MichaeVs^  Bath  (a),  it  was  (a) ^ni^, pi. 639. 

said  that  either  a  mortgagor  or  mortgagee  might  gain  a  settlement 

according  to  circumstances ;  one  of  those  circumstances  is  posses* 

sion .-  and  upon  possession  all  the  questions  have  turned. 

639.  Rex  v.  Eatington,   H.  T.   31  G.  3.    4j  T.  R.  177.  —  J.  H.,^  If  A,  rtsiding 
the  pauper,  being  legally  settled  at  i/.  iST.,  married  the  daughter^  on  a  cottage  of 
of  one  G.  M.,  who  was  seised  in  fee  of  a  cottage  in  JS.,  in  which  ^^  *^°»  8^*J^ 
he  resided.     Immediately  upon  his  marriage  in  1780,  the  pauper  ^i^Je^B^ 
and  his  wife  went  to  reside  with  M.  in  the  cottage,  where  tney  fee,  in  const- 
resided  for  three  months,  when  they  were  removed  by  an  order  to  deration  of  86^, 
i/«  N.    During  the  time  of  the  pauper's  residence  at  H,  N.,  which  with  a  provUo, 
was  about  a  year  and  a  half,  an  only  son  of  G.  AT.  died ;  upon  which  "  'H?**  A  shall 
G.  Af.,  who  was  old  and  infirm,  applied  to  the  pauper  and  his  wife  ^^i!^^^ 
to  come  and  live  with  him  at  £.,  and  take  care  of  him ;  and  \t^  c<^|[ge,  with 
order  to  induce  him  so  to  do,  agreed  to  convey  the  cottage  to  the  the  appurte. 
pauper.    Accordingly,  by  indentures  of  lease  and  release,  dated  nances  as  be 
the  28th  and  29th  of  November  1783,  G.  AT.,  in  consideration  of  ^*^*^j^ 
S6/.  therein  mentioned  to  be  paid  by  the  pauper  to  M.,  granted  aU *fo^fe^ 
and  conveyed  the  cottage  to  the  pauper  in  fee.    In  the  release  b  only  ukes  • 
was  the  Allowing   proviso ;   viz,  **  Provided  always,  and  it  is  remainder  after 
*'  hereby  declared  and  agreed  by  and  between  the  said  parties  to  an  estate  for 
**  th^9e  presents,  and  it  is  their  true  intent  and  meaning,  that  it  ^Z^  ^'  i"**'* 
"  ahall  and  may  be  lawful  to  and  for  the  said  G.  AT.  to  live,  i^w^im* 
*^  inhabit,  dwell  in,  and  occupy  the  said  cottage  or  tenement  toith  the  interest  during 
**  sapurtenances  as  he  heretofore  has  done,  and  now  does,  for  and  A*8  life,  as  will 
"  String  the  term  of  his  natural  life  ;  an^  thing  herein-be^re  con«  enable  him  to 
« tained  to  the  contrary  thereof  m  anywise  notwithstanding."     No  8""  1!*"^ 
Boney  was  paid  by  the  pauper  to  G.  Af.  at  the  time  of  the  execu-  J^^^*o„tb« 
lion  of  the  deed,  as  a  consideration  for  the  purchase;  but  the  estate, 
premises  were  then  of  the  full  value  of  30/.    Immediately  after  the 
deed  was  executed,  the  pauper  and  his  wife  went  to  reside  at  E. 
with  C.  M,  at  his  house,  so  conveyed,  and  resided  there  toith  him 
till  they  laere  removed  by  the  present  order.    In  1785  a  mortgage  of 
the  cottage  was  executed  by  the  pauper  for  12/. ;  the  whole  of 
which  he  received.    In  May  1790  a  conveyance  of  the  cottage 
was  executed  by  the  pauper  and  G.  M.  to  H.  in  fee ;  31/.,  part 
of  the  consideration-money,  were  received  by  the  pauper,  and  the 
remaining  3/.  were  paid  to  G.  Af.  —  Lord  Kemyon  C.  J.     The 
mafyi^l  question  here  is.  Whether,  by  the  conveyance  by  lease 
and  release,  an  immediate  estate  in  possession  was  vested  in  the 
releasee  ?    For  it  is  admitted  that,  unless  it  conveyed  an  estate  of 
present  interest,  the  pauper  did  not  gain  a  settlement  by  residing 
m  E.    It  has  been  contended,  that  the  former  part  of  the  release 
having  conveyed  a  fee  to  the  pauper,  the  subsequent  proviso  is  so 
totally  repugnant  to  it  that  it  must  be  rejected.    But  an  estate  for 
life  to  one  is  not  totally  repugnant  to,  but  consistent  with,  fui 
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estate  in  remainder  to  another.     And  it  cannot  be  contended  that 
the  proviso  must  be  rejected  because  it  stands  last  in  the  deed,  and 
restrains  the  estate  before  created ;  for  in  all  deeds  of  settlenient, 
where  uses  are  first  limited,  various  powers,  exceptions,  and  differ- 
ent modifications  of  them,  which  are  to  arise  as  shifting  uses,  are 
afterwards  introduced.     Then  if  it  be  immaterial  in  what  part  of 
the  deed  the  proviso  is  inserted,  (and  indeed  it  is  so, )  the  fair  con- 
struction of  the  whole  deed,  taken  together,  is,  that  an  estate  for 
life  was  reserved  to  the  father,  and  an  estate  in  remainder  granted 
to  the  pauper.     If  this  question  had  depended  on  the  first  words 
in  the  proviso,  I  should  have  thought  that  they  would  have  been 
satisfied  by  determining  that  only  a  liberty  to  inhabit  the  cottage 
was  reserved  to  the  father  ;  but  the  word  "  occupy"  carries  the 
interest  reserved  still  farther,  and  shows  that  the  whole  estate  was 
intended  to  be  reserved  to  him.     And  if  we  were  to  go  into  the 
subsequent  transaction,  it  is  manifest  that  this  was  the  intention  of 
the  parties ;  for  the  father  joined  with  the  son-in-law  in  making 
the  conveyance  in  1790,  which  shows  that  the  parties  themselves 
conceived  that  they  had  a  power  to  convey.     If  such  be  the  con- 
struction of  the  conveyance,  the  estate  in  remainder  was  not  come 
into  possession  when  the  order  of  removal  was  made,  and  con- 
sequently the  pauper  had  not  that  which  was  necessary  to  confer 
on  him  a  settlement,  namely,  a  present  interest.     Therefore  it  is 
unnecessary  to  go  into  the  other   point.  —  Ashhurst  J.    In 
whatever  light  this  case  is  considered,  the  pauper  had  not  such  an 
interest  as  entitled  him  to  gain  a  settlement  in  E*     If  this  be  con- 
sidered as  a  purchase  for  a  pecuniary  consideration,  it  was  not  of 
the  value  of  30/.  afler  deducting  the  father's  life-estate.    Bnt 
then  it  was  contended,  that  this  conveyance  was  made  as  well  in 
consideration  of  blood  and  natural  love  and  affection,  as  of  money; 
and  therefore  that  it  does  not  come  within  the  statute  9  G.  1. 
Even  taking  that  to  be  so,  it  shows  what  was  the  intention  of  the 
parties,  and  falls  in  with  the  construction  put  on  the  deed  by  mj 
jLord,  that  the  father  only  conveyed  the  remainder  to  his  son-tn^w 
expectant  on  the  determination  of  his  own  life-estate.     The  word 
**  occupy'*  in  the  proviso  is  extremely  material  to  show  that  the 
deed  must  have  this  operation ;  for  it  is  a  reservation  of  the  thing 
itself,  of  the  whole  estate.    For  a  licence  to  occupy  an  estate  fbr 
a  particular  time  is  a  lease  of  the  whole  estate  for  that  time. 
Therefore  the  son-in-law  had  no  right  to  the  possession  of  the 
cottage  during  his  father's  life,  and,  consequently,  did  not  gain  a 
settlement  by  living  there.  —  Buller  J.     The  material  questioo 
is.  Whether,  by  the  terms  of  the  proviso,  the  father  is  to  be  con- 
sidered as  having  reserved  merely  the  liberty  to  live  in  the  cottage, 
or  an  estate  for  life  ?  and  there  is  no  doubt  but  that  the  latter  wai 
intended.     Something  more  was  meant  than  a  bare  licence  to  in- 
habit or  live  in  the  house,  for  the  word  *<  occupy"  is  added  to 
them  :  and  it  does  not  even  rest  there,  for  these  are  followai  by 
other  words,  "  as  he  heretofore  has  done,  and  now  does,  for  fife." 
Then  how  did  he  occupy  it  before  ?     He  had  the  tvhole  before.    If 
it  had  been  intended  that  the  father-in-law  should  reserve  merely  a 
right  to  live  in  the  cottage,  and  that  the  son-in-law  should  also  have 
the  same  right  during  the  father's  life,  the  former  would  have 
reserved  a  right  to  inhabit  particulur  rooms  in  the  house ;  but  he 
reserved  the  u^hole  for  his  life.     The  intention,  therefore,  clearly 
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was,  that  the  father-in-law  should  enjoy  the  estate  for  his  life,  and 
that  the  pauper  should  only  take  the  remainder  expectant  thereon. 
—  Grose  J.  not  being  in  Court  when  the  case  was  argued,  gave 
no  opinion. 

640.  Rex  V.  Sfoncy  E.  T.  S5G.S.  6  T.  R.  295.  —  The  pauper,  The  executor  of 
St/mSf  was  b  orn  in  StonCf  where  his  father  was  settled.     At  Easier  t^  tenant  fhnn 
1791  he  and  his  family  went  to  live  with  his  father-in-law  E.  B.  in  y®*""  ^  y®""*  ^ 
a  tenement  in  the  township  of  Salt  and  £.,  consisting  of  a  cottage  «^«|«««wnder 
and  about  six  acres  of  laud,  of  which  E.  B,  was  tenant  from  year  minViettie^^ 
to  year,  and  which  was  under  the  yearly  value  of  10/.  E.  B.  died  ment  by  resid- 
about  Michaelmas  1791,  having  first  made  his  will,  whereby  he  ingonit40 
gave  and  bequeathed  all  his  personal  estate  and  effects  to  the  day»,  though  ho  , 
pauper,  in  trust  that  he  would  allow  the  testator's  wife  a  suflBcient  *  ^°®^f "*^* 
maintenance  thereout  during  her  life,  and  that  at  her  decease  his         _ 
personal   estate  and   effects  should  be  divided  among  his  (the   j^erawd 
testator's)  children,  viz,  G., «/.,  M.,  and  F.  B.f  and  E.  the  wife  of  fgf^g  pj^  175, 
the  pauper ;  and  he  appointed  the  pauper  sole  executor  of  his  wilL 
Upon  the  testator's  decease  the  pauper  possessed  himself  of  all  his 
personal  estate  and  effects  under  the  will,  and  continued  in  the 
possession   of  the  cottage  and  lands  without  entering  into  any  . 
agreement  with  the  landlord,  buying  and  selling  every  thing,  pay- 
ing the  rent,  and  maintaining  the  widow  until  the  time  01  his 
removal,  which  was  upwards  of  three  years,  but  he  did  not  prove 
the  will  of  the  testator  till  the  25th  of  October  1794,  three  days 
previous  to  his  removal.  —  Lord  Kenton  C.  J.     I  cannot  dis- 
tinguish this  from  the  case  of  Mursleu  v.  Grandborough  (a),  and  {a)AtUe,phG09* 
the  other  cases,  in  which  it  has  been  held,  that  an  executor  or 
devisee  of  a  leasehold  estate  of  less  value  than  10/.  per  annum 
gains  a  settlement  by  residing  upon  it  for  40  days.    It  is  said,  how- 
ever, that  this  pauper  was  a  mere  trustee  ;  but  no  one  had  a  right 
to  take  the  estate  from  him ;  he  took  it  liable  to  all  the  testator's 
debts,  and  the  creditors  would  have  had  a  right  to  call  on  him  for 
payment  of  their  debts  before  he  made  any  distribution  of  the 
testator's  property  under  the  will.     In  fact,  the  pauper  resided  on 
this  estate  for  more  than  40  days ;  and  the  established  rule,  which 
we  ought  to  preserve  with  anxiety,  is,  that  though  a  person  cannot 
acquire  a  settlement  by  a  purchase  for  less  than  30/.  paid,  yet  if  he 
take  such  an  estate  by  devise,  he  may ;  so  though  he  cannot  gain 
a  settlement  by  renting  a  tenement  of  less  value  than  10/.  a  year, 
yet  if  such  an  estate  devolve  on  him  by  operation  of  law,  he  may 
gain  a  settlement  by  40  days  residence  on  it.     The  distinction 
taken  between  a  tenant  from  year  to  year  and  a  tenant  for  a  term 
of  years  is  rather  a  distinction  in  words  than  in  substance.     A 
tenant  from  year  to  year  is  entitled  to  estovers  and  the  same 
advantages  as  a  tenant  for  a  term  of  years.     In  truth,  he  is  a  tenant 
from  year  to  year  as  long  as  both  parties  please.     And  considering 
bow  many  large  estates  are  held  by  this  tenure,  it  would  be  dan^ 
gerous  to  say  that  the  term  ceased  at  the  end  of  the  year,  because 
then  the  landlord  might  lose  his  right  of  distress.     Although  on 
my  first  reading  this  case  it  struck  me  as  a  very  minute  interest  to 
confer  a  settlement,  on  consideration  I  am  satisfied,  that  we  cannot^ 
without  overturning  a  variety  of  cases,  determine  that  the  pauper 
did  not  gain  a  settlement  by  residing  on  it  for  40  days.  —  AsH- 
iiuRST  J.     The  pauper  gained  a  settlement  in  the  parish  wheoe 
this  estate  lies,  on  this  principle,  that  he  resided  as- on  an  estate  of 
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his  own,  and  continued  there  40  days  irremovable.  As  iq  his  not 
having  any  permanent  interest  in  it^  it  is  not  so ;  he  had  a  penna- 
nent  interest  in  it  while  his  office  of  executor  continued ;  his 
object  and  duty  as  an  executor  might  have  been  defeated  if  he 
could  have  been  removed.  And  whether  he  had  or  had  not  a 
beneficial  interest  in  the  estate  is  perfectly  immaterial  as  far  as 
concerns  this  case,  it  being  sufficient  that  he  resided  there  40  days 
for  a  necessary  purpose,  and  could  not  have  been  removed  from 
it.  This  case  cannot  be  distinguished  from  the  cases  alluded  to. 
•—  Grose  J.  It  certainly  seems  strange  at  first,  that  an  executor 
should  be  able  to  gain  a  settlement  by  residence  on  his  testator's 
estate,  when  such  a  residence  by  the  testator  would  not  have  con- 
ferred a  settlement  on  him.  But  we  must  consider  the  difference 
of  the  situation  of  these  two  persons  :  the  one  comes  in  by  his  own 
contract,  the  other  by  the  act  of  the  law.     This  distinction  was 

(a) Ante, pl6QO.  taken  in  Jfiex  V.  C7i^/oxe^er  (a),  where  it  was  held  that  if  any  interest  io 

a  tenement,  even  of  less  value  than  10/.  a  year,  devolved  on  another 
by  act  of  law,  he  had  a  right  to  reside  on  it,  and  mieht  gain  a  set* 
tlement  by  residence  on  it  for  40  days;   and  in  the  same  case 

(6)^iiie,pl,6ii.   Aston  J.  mentioned  Rex  v.  Sundrish  (o),  where  it  was  determined 

that  any  person  who  has  an  interest  by  act  of  law  may  dwell  upon 
It  as  his  own,  and  is  irremovable  ;  and  if  he  remain  40  days,  gains 
a  settlement ;  for  he  cannot  be  taken  to  come  into  the  parish  upon 
the  ill  views  which  are  provided  against  by  the  act  of  I3&14 
Car.  2.  c.  12.  and  is,  therefore,  not  within  the  purview  of  that 
statute.  —  Lawrence  J.      It  was  settled  in  Doe  d.  Shore  y* 

(c)  s  T.R.13.  Porter  (c),  that  if  a  tenant  who  holds  from  year  to  year  die  intes- 
tate, his  administrator  has  the  same  interest  in  the  land  that  the 
intestate  had.  Then  what  was  the  interest  of  the  pauper's 
testator  ?  He  had  a  right  to  continue  on  the  estate  another  year, 
unless  six  months'  notice'to  quit  were  given  ;  and,  of  course,  the 
pauper  his  executor,  had  the  same  right.  With  regard  to  the 
objection  arising  from  the  want  of  the  probate,  there  is  a  case  in 

(f{)  Dy.  S67.  a.    D^er  (d)  that  gives  a  decisive  answer  to  that ;  a  termor  devised  his 

term  to  another  whom  he  made  his  executor,  and  died;  the 
devisee  entered  and  died  without  any  probate ;  and  it  was  bdd 
that  the  term  was  legally  in  the  executor  by  his  entry,  and  an 
execution  of  the  devise  without  any  probate.  So  that  if  there  had 
been  no  probate  of  the  will  in  this  case,  still  the  term  was  vested 
in  the  pauper,  the  executor. 

A  cottage  built       641.  Rex  v.  Butterton,  H.  T.   36  G.  3.    ^T.R.So^.  —  J.H- 

on  a  spot  of       the  father  of  the  paupers,  being  settled  in  5.,  and  residing  in  IT- 

groundgivento  u^^er  a  certificate  from  5.,  about  the  year  1770  marned  the 

~um.^*Ld  ^  ^^"g'^^®''  ®r^-  ^-^  ^^^  a^so  resided  in  the  parish  of  K.  By 
which  had  con-  feoffment,  with  livery  of  seisin  indorsed,  dated  the  22d  July  ITIS, 
tinued  unlnter-  one  P.,  in  consideration  of  10/.  10;.  conveyed  a  piece  of  land  in 
ruptedly  in  Uie  K.  to  R.  O,  in  fee.  Soon  af\er  the  purchase,  O.  gave  J.  //.,  his 
family  near  ^  son-in-law,  a  part  of  the  land  so  purchased,  but  it  did  not  appear, 
cknt'estate  to  "  ^^'  ^®  ®^®^  executed  any  conveyance  of  it.  H.  immediatelj 
confer  a  settle-  built  a  house  Upon  the  land  which  cost  him  above  100/.  and  he 
inenf.  resided  in  it  for  14  or  15  years  without  paying  any  rent  or  ac- 

knowledgmept  to  O.,  who  lived  in  a  house  nearly  adjoining.  He 
then  removed  to  another  house  in  the  same  parish,  and  let  the 
house  he  had  built  to  a  tenant,  receiving  the  rent  to  the  thneof 
his  death,  which  happened  about  three  years  afler  he  c|uittedTt. 
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Since  H*s  deaths  his  eldest  son  and  heir  (a)  had  continued  to  (a)Wbow«siioc 
receive  the  rent,  and  had  mortgaged  the  premises  for  42/.  18«.  O  removed  by  this 
died  before  his  son-in-law  //.,  leaving  another  daughter  besides  order. 
i//s  vrife,  and  having  had  a  son  who*  died  in  his  father's  life-tinie» 
leaving  children,  who  are  now  living ;  but  no  claim  was  ever  made 
to,  or  rent  demanded  for,  this  house  since  it  was  built,  either 
by  O.  in  his  life-time,  or  by  any  other  person  since  his  death. 
—  Lord  Ken  yon  C.  J.  As  20  years  have  nearly  elapsed  since 
the  time  when  this  land  was  given  to  the  pauper's  father,  and  as 
no  claim  has  ever  been  made,  either  on  the  pauper  or  his  father, 
the  case  of  Ashbritde  v.  WyUtf  (b)  is  an  authority  to  show  that  {b)Anu^\.6\o^ 
the  Court  ought  not  to  permit  the  title  to  this  estate  to  be  de- 
termined on  an  order  of  removal.  The  strict  rules  to  be  observed 
on  the  trials  of  ejectments  oueht  not  to  be  applied  to  settlement 
cases.  After  such  a  length  of  possession  as  this,  perhaps  a  con« 
veyance  may  be  presumed  to  have  been  executed.  And  in  Rex 
v.  CM  Ashton  (c),  where  there  had  been  a  possession  for  nearly  {c)Anie,\\.6\'7^ 
20  years,  WUmot  J.  said  there  ought  not  to  be  a  nicety  of 
computation  in  a  settlement  case,  but  the  Court  may  presume  a 
conveyance.  And  even  if  no  conveyance  were  executed  to  the 
pauper's  father,  and  a  claim  were  now  made  by  O.'s  heir  at  law, 
tie  would  perhaps  be  told  in  a  court  of  equity  that,  as  O.  stood  by 
while  the  pauper's  father  built  on  this  land  and  treated  it  as  his 
own,  he  could  only  resume  the  possession  on  certain  terms. — 
Grose  J.  What  was  said  by  WUmot  J.  in  the  case  of  Cdd 
Ashton  is  extremely  applicable  to  this  case.  —  Lawrence  J.  I 
remember  a  case  some  years  ago,  in  which  Lord  Mansfield  would 
not  suffer  a  man  to  recover,  even  in  ejectment,  where  he  had 
stood  by  and  seen  the  defendant  l}uild  on  his  land. 

642.  Rex  v.  Great  Farringdon,  E.  T.  S6G.S.  6  T.  R.  679.  —  A  coUi^  bc^ 
FF.  ff.,  upon  his  marriage,  went  to  reside  upon  a  cottage  in  S.  ^Hfi^9  *•*• 
belonging  to  his  grandfather  J,  A.,  which  his  grandfather  agreed  STMSnaT ^ 
to  nu£e  over  to  him ;  and  a  written  agreement  to  that  purpose  whcMTmo^ 
made,  but  not  stamped.     H.  fitted  up  the  cottage  at  his  own  on  her  fmilMr'e 
nee,  and  resided  upon  it  ever  after,  in  uninterrupted  pos-  dntb,  never 
ion  as  his  oiow,  till  the  time  of  his  removal  in  1795,  witliout  any  reduce*  the 
rent,  or  any  thing  being  ever  claimed  of  him  by  any  person  in  ••^J*  ""*?  P^*" 
respect  of  the  possession  thereof.     J.  A.,  the  grandfather,  died  in  tettlemeSto^* 
December  1783,  leaving  the  pauper's  mother,  Martha^  his  only  her  ton,  who^ 
child,  and  married  to  J.  //.,  the  pauper's  fatlier.     M.  //.  the  on  her  deeth, 
mother,  died  in  January  1786,  leaving  J,^  her  husband,  and  the  t^«  the  cot- 
pauper  W.,  her  eldest  son  and  heir  at  law.  —  Lord  Ken  yon  C.  J.  *"*^  »yi»,  but 
V*    'it  L       t  .  1  not  to  her/mt^ 

pto  mtcrest  passed  to  the  pauper  by  the  unstamped  agreement ;  it  ^^,^  who  does 

was  not  legally  in  evidence  before  the  Sessions.     Then  on  the  not  take  as 

death  of  the  grandfather  this  estate  descended  to  his  daughter,  tenant  bjf  the 

who  might  have  reduced  it  into  possession,  but  she  did  not ;  and  curtesy. 
in  order  to  make  the  husband  tenant  by  the  curtesy  there  must 

be  a  seisin  in  fact  in  the  wife,  {d)    Then  as  the  daughter,  the  (*9  ^  Cck 

pauper's  mother,  did  not  reduce  the  estate  into  possession,  it  g^^^'*** 
descended  to  the  pauper  who  is  seised  in  fee. 

648.  Rex  v.  Edington,  H.  T.   41  G.  3.  1  East,  288.  ^  M.  M.  A  eottage 

spinster,  being  in  possession  of  a  cottage  in  £.,  which  had  been  lewed  for  99 

granted  to  one  W.  by  lease  for  a  term  of  99  years  originallv  de-  y«^deter- 

tcmiinablc  on  three  lives,  of  whom  one  only  was  living,  purchased  Hv«  purchased 

a  reversionary  interest  in  the  cottage  for  a  further  term  of  99  by  the  paupcrV 
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wife  befora  yeahf  to  commence  at  the  determination  of  the  first  term,  bat 
?"^™K^  '^^  determinable  with  the  lives  of  herself  and  her  brother  H.  M. ; 
1^^  fim^uL  *^^  *  lease  in  reversion  was  accordingly  made  to  her.  Af. 
iMod,  coDTeyed  having  married  one  W,  />.,  hf  indenture  of  the  7th  of  July  1776» 
by  ihem  to  a  made  between  W.  and  Af  •  D.  of  the  one  part,  and  J.  P.  of 
tnistee,  in  trust,  £.  of  the  Other,  after  reciting  the  isaid  lease,  and  that  W.  Z). 
thai  be  should,  ^^g  indebted  to  the  officers  of  E.  in  10/.  and  upwards  for  monies 
^^M^^^^m  P^^»  ^®'*^  °"^'  ®"^  expended  in  the  maintenance  of  Af.  the  wife, 
^OT  the  beneBt  and  the  children  of  the  said  W*  £).,  and  that  it  was  agreed  to 
of  the  parish  by  make  a  security  of  the  said  premises  to  P.,  as  a  trustee  for  the 
whoci  the  parishioners,  for  the  payment  of  the  said  10^.  and  interest ;  it  was 

firaily  had  been  witnessed  that  for  securing  the  10/.  and  interest  the  said  W.  and 
t^thrt![m^m)  ^*  -^•'  ^^^  '^®  considerations  therein  mentioned,  did  assign  to  P. 
interest  and  ^^^  cottage  and  premises,  in  trust  that  P.  should  by  sale  or  mort* 
charges,  and,  gage  of  the  said  premises,  and  by  the  receipt  of  the  rents  and 
after  paytnent  profits  thereof,  or  by  some  or  one  of  those  ways  and  means,  raise 
oftfaesame,  in  the  said  10/.  and  interest  thereof,  together  with  such  cosU  and 
i!iiidni  aie%e-  c^**"?®*  ^  should  attend  raising  the  same,  and  after  payment  of 
misek  1^  ^^^  ^^d  ^^™  ^^  '^*'  ^d  ^"^'^  ^^^^^  ^"d  charges  as.  aforesaid,  in 
parties  always  trust  to  re-assign  the  said  premises  to  the  said  W.  and  Af.  Z>.,  or 
continued  in  one  of  them,  or  such  other  person  as  should  be  entitled  to  the 
poMa8ion;and  premises,  or  such  parts  thereof  as  should  not  be  sold,  applied,  or 
^wtelto  otherwise  disposed  of.  W.  D.  died,  leaving  M.  his  widow,  who 
Sto  money  were  afterwards  married  the  pauper,  then  settled  in  Urchfont.  Af .  and 
•▼erpaid;  or  her  first  husband  in  his  life-time,  (and  after  his  death  and  her 
what  was  the  second  marriage,  and  also  after  the  death  of  the  surviving  life 
value  of  tlw  named  in  the  first  lease,  she  with  the  pauper  her  second  husband, 
Sia?wtt  the  ^^  ^h®  space  of  four  years)  continued  in  the  occupation  of  the 
death  of  the  cottage  and  premises  to  the  time  of  her  death,  and  the  pauper, 
first  husband,  continued  to  pay  the  lord  his  quit-rent  during  his  possession  (a), 
the  pauper,  who  and  at  different  times  repaired  the  premises,  but  particularly  at 
"mT  *^«ii  ®°®  ^""^  expended  the  sum  of  ISs. ;  but  it  did  not  appear  whether 
J^JlJS^Sntb  ^®  ^^^^  h  *"y  knowledge  of  the  assignment.  The  Sessions  de- 
residing  40  cided  that  there  was  an  equitable  estate  in  the  said  cottage,  in  M» 
days  in  the  cot-  the  wife  of  the  pauper  JV.B.9  at  the  time  of  their  marriage,  and  that 
tage,  of  which  by  reason  thereof,  and  by  their  subsequent  residence  thereon  for 
^^[^^^"**  more  than  40  days,  the  pauper  gained  a  settlement  in  E,  —  LoaD 
the  possession.  Kemyon  C.  J.  Some  points  of  this  case  are  very  clear.  Generally 
(a)  It  was  said  Speaking,  in  the  case  of  a  purchase,  if  the  value  be  under  30L  no 
at  the  bar  that  settlement  can  be  gained  by  virtue  of  it ;  that  is,  where  it  comes 
the  interest  had  to  the  party  by  his  own  act :  but  if  it  come  to  him  by  operation  of 
**  vli*'"  ^^^  ^^^  value  is  not  material.  That  is  the  case  here ;  for  the 
^^     *  purchase  was  made  by  the  wife  before  the  coverture,  and  it  came 

to  the  husband  upon  his  marriage  by  act  of  law ;  and  he  might 
even  during  the  coverture  have  sold  it  without  the  assent  of  his 
wife.  But  the  objection  now  made  is,  that  this  was  not  such  an 
interest  in  the  husband  as  was  sufficient  to  enable  him  to  gain  a 
settlement  by  residence  on  the  property,  on  account  of  the  ante- 
cedent conveyance  to  P,  the  trustee.  But  what  was  that  con- 
veyance ?  It  was  for  the  purpose  of  securing  the  repayment  of  a 
sum  of  money  expended  by  the  parish  for  the  use  of  the  man*s 
[li)Anie,pl629.  family.     Lord  Mansfield  in  the  case  of  St.  Michaers,  Baih(b)^ 

said,  it  was  an  affront  to  common  sense  to  say  that  a  mortgagor 
has  no  interest  in  the  mortgaged  premises.  The  law  recognises 
his  interest:  in  the  case  of  a  freehold,  he  has  a  right  to  vote  for 
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membera  of  parliament.  Now,  the  conveyance  in  question  is  equi* 
▼alent  to  a  mortgage,  and  no  more.  Consider  what  in  strictness  is 
the  interest  of  a  mortgagor :  afler  the  usual  time  given  for  the  pay- 
ment is  expired,  the  estate  becomes  absolute  in  the  mortgagee  at 
law  :  but  neither  the  courts  of  law  or  equity  lose  sight  of  what  the 
parties  intended.  In  mortgage  deeds  there  is  sometimes  introduced 
a  clause  that  the  mortgagee  may  repay  himself  by  sale  of  the  mort- 
gaged premises,  without  the  concurrence  of  the  mortgagor  :  but  a 
court  of  equity  would,  I  believe,  control  the  exercise  of  that  power* 
I  am  sure  they  would  control  it  in  an  instance  like  the  present,  upon 
payment  of  what  was  due.  The  trustee  in  such  a  case  would  be 
bound  to  execute  a  reconveyance :  and  here  there  is  an  express 
clause  to  that  purpose.  Virtually,  therefore,  this  is  no  more  than 
a  mortgage,  and  must  be  governed  by  the  same  rules.  With 
respect  to  the  case  of  St.  Michael's,  Bath  (a),  principally  relied  on,  (a)Ante,^629m 
is  very  piain,  that  the  greatest  stress  was  laid  on  the  circumstance 
of  the  pauper's  possession  having  been  obtained  by  fraud.  After 
touching  upon  the  interest  which  he  had  in  the  premises  con- 
veyed. Lord  Mansfield  says  at  the  end  of  the  case,  *'  there  is  still 
"  another  and  a  stronger  ground  in  this  case ;  for  the  possession 
<*  was  obtained  by  fraud.'*  Now,  if  the  other  point  had  been  clear,  he 
would  not  have  used  such  an  expression.  Here  the  possession  was 
not  fraudulent ;  and,  therefore,  I  am  of  opinion  that  the  second 
husband,  the  pauper,  gained  a  settlement  by  his  residence  on  this 
estate,  which  came  to  him  by  operation  of  law  on  his  marriage.— 
Grose  J.  I  cannot  distinguish  this  from  the  case  of  a  mortgage. 
The  purpose  of  the  conveyance  was  to  secure  the  money.  The 
parties  interested  continued  afterwards  in  possession  :  the  pauper 
paid  the  quit-rents  and  repaired  the  premises.  Now,  what  more 
could  a  mortgagor  in  possession  do  ?  In  the  case  of  St.  MichaeTs, 
£ath,  another  reason  is  given  for  the  judgment  than  what  is  now 
relied  on :  the  possession  there  was  fraudulently  obtained  by  the 
pauper:  it  was  expressly  found  to  be  against  the  consent* of  the 
trustees,  who  had  before  taken  to  the  possession.  Whereas  here 
the  pauper  always  continued  in  quiet  possession  of  the  premises. — 
Lawrence  J.  The  principal  argument  against  the  settlement  set 
up  in  this  case  is  grounded  on  a  e/ic^tim  in  the  case  o£  St.  MichaefSf 
Sathy  in  the  first  part  of  the  opinion  delivered  by  Lord  ManS' 
Jidd  ;  without  which  there  is  no  pretence  for  the  objection.  For 
it  cannot  be  disputed  that  a  conveyance  to  a  trustee  in  trust  by 
sale,  or  mortgage,  and  receipt  of  the  rents  and  profits  to  raise  10^. 
is  merely  a  security  for  that  sum  ;  and  it  is  plain  that  the  parties 
themselves  so  considered  it,  by  providing  for  a  re-assignment  of  all 
or  so  much  as  ^hould  not  be  sold,  applied,  or  otherwise  disposed 
of*  Now  in  that  case  Lord  Mansfield  begins  by  saying  that 
which  is  decisive  as  applied  to  this.  **  If  the  estate  on  which  a 
**  pauper  resides  is  substantially  his  property,  that  is  sufficient, 
**  whatever  forms  of  conveyance  there  may  be  ;'*  and  therefore  he 
says,  that  a  mortgagor  in  possession  gains  a  settlement,  **  because 
''  the  mortgagee,  notwithstanding  the  form,  has  but  a  chattel,  and 
**  the  mortgage  is  only  a  security."  If,  then,  the  object  be  merely 
to  secure  money,  whether  the  conveyance  be  in  the  form  of  a  trust 
like  the  present,  or  of  a  mortgage,  it  is  in  substance  the  same 
thing.  —  Le  Blanc  J.     I  am  of  opinion  that  the  pauper  gained  a' 
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setUement  bv  residioff  on  this  estate,  in  which  he  had  an  equitable 
interest;  and  I  consider  that  the  assignment  to  the  trustee  was  no 
more  than  a  security  ibr  so  much  money.    According  to  what  was 
said  by  Lord  Mansfield  in  the  case  of  St.  Mkhaetsy  Bath^  the 
Court  will  not  look  to  the  mere  form  of  the  conveyance,  but  will 
consider  what  the  parties  really  meant  by  it.    Then,  if  this  were 
substantially  a  mortgage,  as  I  think  it  was,  it  is  clear  that  the 
pauper  gained  a  settlement  by  residing  on  the  premises*  —  Order 
of  Sessions  affirmed. 
Where  apauper      644.  Rex  ▼.  Tarrant^  Launcestony  H.  T.  43  G.  3.  3  EaHy  226.  — 
pardhMed  a        About  12  years  ago  J.  Cf  the  pauper,  gained  a  settlement  in  the 
leasdwld  teae-    pariah  of  T.  R.  by  renting  above  10^.  a  year:  in  June  1795  the 
Oim  sol  and     pt^uper,  being  then  married,  made  a  purchase,  for  less  than  SOLf  of 
afterwardi  con-  &  leasehold  tenement  in  the  parish  of  T.  L.  for  99  jrears,  deters 
icjad  the  whole  minable  on  three  lives,  under  the  Marquis  of  Buckingham^  and 
farm  to  one,  in    resided  there  till  December  1801 ;  when,  being  in  distaess,  and 
^°^.^  ^J^    relief  refused  by  both  parties,  the  pauper,  in  consideration  of  lOf. 
ottT^^^ts  •^▼»o<^d  him  by  D.,  and  for  divers  other  valuable  considerationsy 
and  profits  to     ^  grant,  bargain,  sell,  and  assign  all  his  said  leasehold  estate 
reiwy  himself     with  his  said  lease  to  D.,  to  hold  to  the  said  D.,  his  executors,  && 
lot.  adyanced     for  the  remainder  of  the  term ;  in  trust  to  let  the  premises,  recehre 
^mon,  and       ^g  rents,  and  thereout  repay  himself  the  said  sum  of  \QL  with 
terrato raid      i^^^^'^st,  and  costs   and  charges ;  and  after  such  repajrment,  to 
profits  to  the      receive  and  pay  the  clear  rents  and  profits  to  £.,  the  wife  of  the 
separate  use  of   said  J*  C,  Guring  her  life,  to  her  sole  and  separate  use,  not  sub- 
the  pauper's      ject  to  the  debts  or  contracts  of  her  husband,  and  her  receipt  alooe 
vt^  ^'^^J^JJl^  to  be  a  discharge  for  the  said  rent :  and  after  her  decease,  if  J,  C 
mdsto  the^    Survived  her,  in  trust  to  pay  the  rents  and  profits  to  the  said  •/.  C, 
pauper's  own      ^  ^°^  ^^^  ^^^  ^^^  "^  A°^  benefit,  during  his  life ;  and  after  tbe 
use  ibr  life  if  he  decease  of  the  survivor  of  them,  the  said  J,  C,  and  £•  his  wife, 
surriTed  her,      and  the  repayment  of  the  said  sum  of  10/.  with  interest  and  coiti, 
*^  *'**^*^    *°  ^^^^  ^^^  ^^  ^'^  ^•'  ^^  executors,  &c.  should  assign  the  asid 
^Um  •  ud     P'®"^**^»  during  the  then  residue  of  the  said  term,  unto  the  diil- 
the  trustee  suf-    ^^^^  ^^  ^^^  ^^  *^*  ^*  ^^^  ^vii^g>  equally  to  be  divided,  if  more 
ftred  tbe  pauper  than  one,  if  only  one,  to  such  only  child:  provided  that  if  sny 
to  continue  to     child  of  the  said  «/.  C  and  £.  should  die,  during  their  lifetimef, 
J*^  r°  **iL      leaving  issue,  then  the  said  D.  to  assign  to  such  child  the  shsre 
40^  still  ^*  ^'®  parent  would  have  bad.     A  licence  to  assign  was  granted  to 
lieeoimng  ^*  under  the  Marquis  of  B.     After  the  execution  of  this  deed,OB 

chargeable  to-  the  5th  of  December  1801,  Z>.  suffered  the  pauper  to  continue 
to  tbe  parish  ho  residing  on  the  premises,  and  the  pauper  was  residing  there  when 
xx*  j*"**^^*  he  became  chargeable,  and  until  he  was  removed  by  the  order  of 
^^*Jet.  ^^®  justices,  dated  the  5th  of  February  1802.  — Lord  Ellix- 
Sement^  such  BOROUGH  C.  J.  If  the  case  were  res  Integra^  I  should  have  done 
residenoe;  for  no  more  than  apply  my  understanding  to  the  plain  letter  of  tbe 
be  had  no  im-  Statute  9  G.  1.  c.?*  §.5.,  which  says,  that  **  no  person  shall  be 
mediate  interest  «  deemed  to  acquire  any  settlement  in  any  parish  Jbr  or  by  virtue 
I^^Uie  time.  **  ^  ^"^  purchase  of  any  estate  or  interest  in  such  parish,  whereof 
but  at  mo^a  ''  ^^^  consideration  for  such  purchase  doth  not  amount  to  the  som 
doubtful  and  *'  of  SO/,  bondjide  paid,  for  any  longer  or  further  time  than  sudi 
contingent  ^  person  shall  inhabit  in  such  estate,"  &c. ;  that  is,  for  so  long 
^"htr '"**"***  only  as  there  is  an  union  of  fVt/er^^^  a9i(/ occtipa/f on  in  the  thing. 
tainwLtfwT^  We  must,  however, ,  take  care  not  to  contravene  any  of  the  autho- 
tbe  10/.  would  "^*^  which  .havje  put  a  construction  upon  these  words,  but  pre- 
crar  be  paid  off,  scrvc  an  uniformity  of  decision.    The  case  of  a  mortgagor  has 
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been  pressed  upon  us ;  but  was  this  a  residence  of  the  pauper  as  mod  e?eii  if  it 
Mortea^r  >  Surely  not.   He  bad  parted  wiUi  the  absolute  interest  v«^  that  not 
which  he  had  in  the  premises.    For  even  when  the  10^.  is  paid,  §f''htto''^d7 
(which  non  constat  is  ever  likely  to  be  done,)  the  trustee  is  to  ^^^ thepre* 
account  for  the  rents  and  profits  to  the  wife  for  her  separate  use  mises. 
during  her  life :  and  I  think  there  is  much  weight  in  the  observ- 
ation which  was  made  against  any  claim  of  the  husband  to  reside 
upon  property  so  circumstanced  in  right  of  his  wife.    In  the  first 
instance,  however,  and  during  the  time  of  his  residence  there,  idie 
trustee  was  entitled  to  the  rents  and  profits  till  the  10/.  advanced 
by  him  was  paid :  it  was  contingent  whether  that  would  ever  be 
done,  whether  the  wife  would  ever  be  entitled  to  the  rents  and 
profits,  and,  if  she  became  so,  it  was  also  contingent  whether  the 
pauper  would  survive  her,  so  as  to  have  any  claim  of  his  own.    I 
should,  therefore,  be  much  inclined  to  ask  with  Lord  MansfiM, 
in  Rex  v.  St.  MichaePs,  Bath  (a),  "  what  interest  had  the  pauper  fa)jf^  pLe^s. 
"  in  this  estate  ?  He  made  an  immediate  conveyance  to  trustees,  ' 

'*  not  a  mortgage,  to  pay  off  debts,"  &c.  Now  this  was  no  mort* 
gage,  but  an  absolute  conveyance  for  the  discharge  of  a  debt ;  and 
even  the  payment  of  the  10/.  would  not  entitle  the  pauper  to  re* 
deem,  but  would  only  raise  the  wife's  trust  estate.  In  the  last- 
mentioned  case  Lord  Mansfield  observed,  that  it  was  very  doubt- 
ful whether  af\er  payment  of  the  debts  there  would  be  any  surplus  : 
so  here  I  might  say,  there  was  no  chance  of  a  surplus  of  estate  to 
the  pauper  upon  which  he  would  have  a  right  to  reside.  Upon 
the  whole,  this  was  at  most  such  a  doubtful  contingent  interest  in 
the  pauper,  that  without  clashing  with  any  of  the  adjudged  cases 
I  am  authorized  to  say  that  no  settlement  was  gained  by  the 
pauper's  residence  on  this  property.  The  other  Judges  declared 
themselves  of  the  same  opinion.  --^  Order  of  Sessions  quashed. 

64-5.  Rex  v.  Hartley y  E,  T.  44  G.  S.  5  East,  40. —  Two  justices   One  who  is  re- 
by  an  order  removed  W,  2?.,  his  wife,  and  children,  by  name,  from  sident  on  an 
the  parish  of  Z).  to  the  parish  of  M»    The  Sessions,  on  appeal,  *■*•*•  granted 
confirmed  the  order,  subject,  &c.     On  the  25th  of  November  1754  [^^g^^JS^ 
the  dean  and  chapter  of  JV,  granted  to  H.  B.,  of  D.,  (the  grand-  ^2i.  2s.  fine 
fatlier  of  the  pauper,)  a  lease  of  a  cottage  and  garden,  called  A^  and  is.  rent, 
in  Z).,  containing  by  estimation  about  half  an  acre,  then  in  his  cannot  be  re- 
occupation,  to  hold  to  him,  his  heirs,  and  assigns,  for  his  own  life  "o^ed  Uiere- 
<lie  being  then  61  years  old),  the  Hfe  of  hb  son  T.,  aged  18,  and  ^^^^^^^ 
the  life  of  his  daughter  S.,  aged  16,  at  the  yearly  rent  of  2*.  6d.  ^^^  ^But^ 
Upon  these  premises  H,  B.  resided  till  his  death,  paying  to  the  semhle  he  can- 
'dean  and  chapter  the  yearly  rent  of  2s.  6d. ;  and  at  his  death,  not  gain  a  set- 
leaving  no  will,  he  was  succeeded  in  possession  by  his  eldest  son,  tiement  by  40 
W.  B.,  the  pauper's  father ;  who,  on  the  22d  of  July  1784,  died,  ^^  "^^^ 
leaving  a  will,  by  which  he  devised  the  premises  to  his  wife  for  estate  under  the 
life,  remainder  to  W.  B.y  the  pauper.     At  the  time  of  his  father's  stat.  9  G.  i., 
death  the  pauper  resided  in  another  parish,  and  continued  so  tbeconaJder- 
Tesident  for  about  two  years  aflerwards,  during  which  time  his  •^on  being 
father's  widow  resided  on  the  premises.     At  the  end  of  the  two  '*"der  20t. 
years  the  pauper  came  to  reside  with  his  mother  on  the  premises 
in  question,  and  continued  as  part  of  her  family  till  the  2d  of 
'February  1790,  when  the  pauper  having  married,  his  mother  de- 
mised the  premises  to  him  for  her  life,  at  the  yearly  rent  of 
1/.  11 5.  6^.,  and  went  to  reside  elsewhere,  leaving  the  pauper  in 
the  sole  occupation  of  the  premises.     '1\  B.,  the  second  life  named 


51^  8KTTLXMEKT   BT  ESTATE.  [Ch.  YIU* 

in  the  lease,  died  on  the  27th  o£  August  1795.  On  the  13th  of 
July  1798,  the  mother  of  the  pauper,  who  was  the  tenant  for  life 
under  the  will  of  the  pauper's  father,  died.  The  pauper  having 
continued  in  possession  from  the  death  of  his  mother,  on  the  26th 
of  November,  in  the  same  year,  the  dean  and  chapter,  on  the 
application  of  the  pauper,  and  on  payment  by  him  of  a  fine  of 
21.  2f.,  granted  a  new  lease  of  the  premises  in  question  at  a  new 
rent  of  1«.,  to  hold  to  the  pauper,  his  heirs,  and  assigns,  for  three 
new  lives,  which  are  still  existing.  The  Sessions  found  that  at 
this  time  all  the  lives  in  the  first  lease  were  extinct ;  //.  J?.,  the 
original  lessee,  and  his  son  T.,  having  died  in  fV,y  as  above  stated, 
and  S.,  the  third  life,  having  been  absent  from  the  country  above 
30  years,  and  not  having  been  since  heard  of  by  her  relations. 
The  new  lease  was  considered  as  an  entire  new  demise,  and  not 
a  renewal  of  the  old  one,  or  in  consideration  of  the  surrender  of 
it.  Previous  to  the  death  of  the  pauper's  father  the  pauper  ac- 
quired a  settlement  in  the  parish  of  Af. ;  but  from  the  time  he 
became  possessed  of  the  premises  to  the  present  time  the  pauper 
has  constantly  resided  upon  them,  and  paid  not  only  the  yearly 
ackqowledgnent  of  2s.  6(/.  to  the  dean  and  chapter  of  fV.  during 
the  existence  of  the  first  lease,  but  also  the  yearly  rent  of  Is.  re- 
served under  the  new  lease  thereof.  From  these  premises  in  Z>. 
the  pauper  and  his  family,  having  become  chargeable  to  that 
parish,  were  removed  to  the  parish  of  M. ;  the  new  lease,  of  the 
26th  of  November  1798,  being  still  in  force.  —  Touchet  and 
Peake,  in  support  of  the  order  of  Sessions,  first  observed,  that 
the  old  lease  was  at  an  end  before  the  pauper's  interest  under  the 
new  lease  commenced;  for  two  of  the  lives  were  found  to  be 
extinct  prior  to  1796;  and  when  the  new  lease  was  granted  to 
the  pauper  in  1798,  the  third  life  under  the  old  lease  had  not 
been  heard  of  for  30  years,  and,  consequently,  by  reference  to  the 
statute  19  Car.  2.  c.6.,  must  be  presumed  to  have  died  af^er  the 
expiration  of  the  first  seven  years,  no  proof  being  made  to  the 
contrary.  Then  no  settlement  could  be  gained  under  the  new 
lease,  when  the  pauper  lived  on  the  estate  in  his  own  right ;  the 
purchase  having  been  made  by  the  pauper  himself  for  a  consider- 
ation under  30/.  in  value.  And  though  it  may  be  said  that  this 
was  a  voluntary  grant  of  the  dean  and  chapter,  and  not  a  pur- 
chase for  a  pecuniary  consideration;  yet,  according  to  Rex  v. 
(Q)JfUSfpL€S4.   Warblington  (a),  the  consideration  need  not  be  in  money  paid  at 

the  time  in  order  to  bring  the  purchase  within  the  stat.  9  G.  1.  c.7. 
§  5.:  for  there  a  grant  of  a  copyhold  with  \s.  fine,  1^.  heriot,  and 
\s.  rent,  was  holden  to  be  a  purchase  within  the  statute,  which 
could  not  confer  a  settlement.  And  here  is  a  fine  of  2/.  2^.,  and 
a  1*.  rent.  [Lord  Ellenborough  C.  J.  There  would  be  no 
difficulty  in  deciding  that  this  was  a  purchase  under  30/.  within 
the  statute.  But  admitting  that ;  and  presuming  the  third  life 
under  the  first  lease  to  be  extinct;  still,  how  can  this  order,  re- 
moving the  pauper  from  his  own  estate^  be  supported  ?  This  is  an 
objection,  distinct  from  the  question  of  the  settlement.]  In  answer 
they  observed  that  this  objection  had  not  been  made  below.  That 
here  the  pauper  was  actually  chargeable  before  the  order  of  re- 
moval, which  differed  it  from  the  other  cases.  Where  persons 
were  heretofore  removed  as  likely  to  become  chargeable,  there 
could  be  no  presumption  of  consent  on  their  part.     But  where  a 
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man  applies  to  a  parish  for  relief,  as  here,  he  must  be  taken  to 
consent  to  all  things  necessary  to  afford  him  that  relief  in  the  due 
course  of  law,  and,  consequently,  to  consent  to  a  removal  under  an 
order  of  justices  to  the  place  of  his  last  legal  settlement,  where 
he  is  properly  maintainable.  Then,  if  he  consent,  there  is  no  dis- 
seisin of  his  freehold,  which  is  the  ground  on  which  the  illegality 
of  a  compulsive  removal  from  a  man's  own  estate  is  put  by 
Foster  J.,  in  Rex  v.  Aythrop  Hooding  (a) ;  which,  however,  was  (a)Jnie,jflXl64 
not  a  case  of  freehold,  but  of  copyhold.  But  there  the  person 
removed  was  not  chargeable ;  and  though  Foster  J.  thought  that 
that  would  make  no  difference,  yet  Lord  Mansfield  and  Dennisori 
Js.  seem  to  have  been  of  a  different  opinion,  particularly  the 
former,  who  said  that  the  wife  could  not  be  removed  from  her 
husband  8  property,  '^  upon  being  only  likely  to  become  charge- 
*^  able."  Then,  as  in  Clinton  v.  Ravistock  (i),  it  was  decided  that  (h)  VHepnif 
magistrates  could  not  maxe  an  order  for  the  relief  of  a  pauper  on  pl*  ^'^d* 
the  parish  to  which  he  belonged,  unless  he  were  within  the  parish 
at  tne  time ;  and  as  one  who  is  possessed  of  property  within  a 
parish  where  he  resides  is  not  entitled  to  relief  there,  as  casual 
poor,  but  his  property  must  first  be  applied  to  his  support,  it 
follows,  that  unless  he  were  liable  to  be  removed,  he  might  not  be 
able  to  obtain  present  relief  for  want  of  a  purchaser  of  such  pro- 
perty.—  Lord  Ellenborough  C.  J.  If  the  inference  of  con- 
sent to  the  removal,  derived  from  the  mere  act  of  applying  to  the 
parish  for  relief,  be  pushed  so  far,  it  may  as  well  be  argued  that 
the  pauper  consented  also  to  a  conveyance  of  his  property,  if  that 
be  a  step  towards  entitling  himself  to  relief.  I  cannot  think  that 
what  fell  from  Mr.  Justice  Foster  in  the  case  of  Aythrop  Roodingy 
when  he  said  that  the  party's  right  to  remain  on  bis  freehold  was 
founded  on  Magna  Charta,  is  to  be  treated  lightly.  He  was 
speaking  from  analogy  to  the  case  of  freehold ;  the  premises  there 
being  copyhold.  But  he  was  not  liable  to  draw  comparisons 
rashly ;  and  the  reason  of  the  thing  applied  equally  to  both.  Here 
the  party,  whilst  he  resided  on  his  own  estate,  was  not  liable  to 
be  removed.  —  Grose  J.  was  of  the  same  opinion.  —  Law-* 
BENCE  J.  The  power  of  the  justices  to  remove  any  person  is 
founded  on  the  statute  13&14Car.2.  c.  12.,  which  extends  to 
**  any  person  who  shall  come  to  settle  in  any  tenement  under  the 
**  yearly  value  of  10/.;''  and  these  words  having  never  been  deemed 
to  relate  to  persons  living  on  their  own  estates,  whether  acquired 
by  purchase  or  otherwise,  or  at  whatever  value,  it  followed  that 
every  person  residing  irremovably  for  40  days  in  the  parish  where 
his  own  property  was,  gained  a  settlement:  that  encouraged 
persons  to  make  small  purchases  for  the  purpose  of  settling  them-* 
selves  in  particular  parishes :  and  it  was  to  remedy  that  incon-* 
venience  that  the  statute  of  9G.  1.  was  passed,  which  provides 
that  ^*  no  person  shall  be  deemed  to  acquire  any  settlement  in  any 
"  parish  by  virtue  of  any  purchase  of  any  estate  or  interest  in 
**  such  parish,  whereof  the  consideration,  &c.  doth  rilit  amount  to 
"  30/.,  &c.  Jbr  any  lo7iger  or  further  time  than  such  person  shaU 
**  inhabit  in  (c)  such  estate  ;  and  shall  then  be  liable  to  be  removed." 
Ac.  —  Le  Blanc  J.     The  pauper  was  not  precluded  from  ob- 

(c)  Vide  Dunchurch  r.  South  Kilworth,  postf  pl.  668,,  -and  Rci  v.  Houghton 
Le  Spring,  pQstf  pl.  678. 
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taining  relief,  because  having  a  settlendent  in  another  parish  he 
might  always  obtain  relief  by  going  there. — Both  orders  quashed. 
A  sofe  next  of  6^'  Rfx  ▼.  HorsUtf^  E.  T.  47  G.  3.  8  Ea^^  405*  —  Removal 
kin  has  such  an  from  H*  to  A*  Order  quashed,  subject, '  &c.  —  The  pauper  is 
equitable  in-  the  widow  of  «/•  B.,  who  died  in  1801,  legally  settled  at  A.  W.  P., 
£ld*^*'**T  ^^®  father  of  the  pauper,  died  about  Christmas  1802,  intestate, 
of  the^untete  Possessed  of  a  leasehold  house  in  H.  of  40j.  per  annum^  for  a 
that  die  gains  «  term  of  years ;  leaving  a  widow,  and  the  pauper  his  only  child, 
aecdenient  bj  whom  he  had  by  a  former  wife.  W.  P.'s  widow  died  about  a 
"•"I'ng  ^  month  after  her  husband.  Upon  the  death  of  W.  P.,  the  pauper, 
fmL^^uf^  his  daughter,  who  had  previously  occupied  the  said  leasehold 
i^BT  £eintes-  ^^^^^  ^X  permission  of  her  father,  continued  to  reside  in  it  till  the 
tale's  death,  be-  death  of  her  mother-in-law,  when  she  left  the  house,  and  let  it  to 
lore  administra-  a  tenant,  who  occupied  it  for  three  years  from  that  time,  and  |)aid 
lion  gmnied  to  the  rent  for  it  to  the  pauper.  The  pauper,  during  this  time»  and 
''^*  until  tlie  date  of  the  order  of  removal,  resided  with  her  family  at 

H.  On  the  lltli  of  </antiafy  1806>  the  pauper  obtained  letters 
of  administration  to  her  father  W.  P. ;  and  on  the  29th  of  the 
same  month  she  sold  and  assigned  her  interest  in  the  said  prenoJses 
to  W.  D.,  who  has  ever  since  continued  in  possession.  —  The 
(a)^fi<tf,pL6l7.  cases  of  Rex  v.  Cold  Ashton  (a),  and  Rex  v.  Offchurch  (A),  were 
(ft)^nitf,pl.6S6.  cited.  —  Lord  Ellenborough  C.  J.    This  is  the  case  of  a  sole 

next  of  kin,  exclusively  entitled,  after  the  death  of  her  mother-w- 
law,  to  administration  of  the  personal  estate  of  the  intestate*  her 
father.  And  the  question  is.  Whether  the  pauper  having,  afler 
she  became  such  sole  next  of  kin  to  the  intestate,  resided  more 
than  40  days  in  the  parish,  in  which  a  leasehold  tenement  of  ¥k* 
perannum^  belonging  to  the  intestate,  lay,  tliereby  gained  a  settle- 
ment in  that  parish  ?  This  is  not  a  settlement  claimed  under  ths 
statute  9  G.l.  c.7« ;  the  estate  not  having  come  to  the  pauper  bj 
purchase ;  but  it  is  claimed  on  the  mere  ground  of  a  40  davs' 
residence  in  a  parish  without  being  removable.  [His  Lordship 
then  stated,  that  the  letters  of  administration  could  not  operate  \Sy 
relation,  so  as  to  render  the  pauper  not  removable  at  a  time  pait* 
if  durinff  such  time  she  had  been  removable  for  want  of  them; 
adverted  to  the  opinion  of  the  Judges  in  Rex  v.  Cold  Ashton^  and 
(c)iliite,p1.63l.  Rex  V.  Northcurry  (c),  as  to  the  difference  between  the  residence 

of  a  sole  next  of  kin,  without  administration  granted,  and  where 
several  persons  in  equal  degree  have  all  of  them  an  equal  right; 
and  concluded  as  follows :]  The  effect,  however,  of  a  40  &i^ 
residence  by  a  sole  next  of  kin,  has  never  yet  received  a  judiaal 
decision.  The  circumstance  occurred,  indeed,  in  point  of  fact» 
{d)AiaejfiAeA.  in  the  case  of  South  Sydenham  v.  Lamerton,  1  Sir.  51  (</):  butit  was 

argued  and  decided  on  a  different  ground.  Adverting  to  the 
intimation  given  by  other  judges,  of  what  would  be  their  opinioa 
upon  such  a  case  as  the  present,  if  it  should  come  before  tbeuit 
and  to  the  reason  of  the  thing,  according  to  which,  the  exclusive 
right  to  enforce  the  proper  means  of  acquiring  a  legal  title  to  the 
property,  (cOupled  with  the  actual  enjoyment  of  it  in  the  mesa 
time  through  the  occupation  of  a  tenant,)  gives  so  much  colour 
of  right  to  reside,  without  being  removed,  within  the  parish  ia 
which  the  property  is  situate,  as  to  exempt  such  residence  from 
being  considered  as  a  vagrant  intrusion  into  a  parish  in  which  the 
party  has  nothing  of  his  own,  within  tlic  purviews  and  scope  of 
tlie  poor-laws ;  and  to  the  determinations  thereupon ;  we  are  of 
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opinion,  that  in  a  caae  in  which  the  language  of  no  statute  upon 
the  subject  precludes  us  from  so  determining,  and  where  no  prin* 
ciple  of  convenience,  nor  any  decided  case,  b  contravened  by 
such  a  determination,  we  are  well  warranted  in  considering  that  a 
settlement  was  gained  by  a  residence  of  40  dajrs  within  the  parish 
in  which  a  pauper,  thus  circumstanced  in  respect  to  real  property 
there  situate,  resided ;  and  of  course  that  the  order  of  Sessions^ 
discharging  the  order  of  removal,  must  be  affirmed. 

.  647.  Rex  v.  Oakley,  H.T.  49 G. 3.  10 £0^,491.  — Removal  AguMdiaiim 
f)£J.K.  and  M.  his  wife,  from  B.  to  O.    Order  confirmed,  subject,  "^X'^'s"* 
Ac  — c/.  //.,  a  former  husband  of  the  pauper,  died  in  1801,  pos«  ^^^  ^  40 
sesscd  of  a  cottage  in  B.,  (built  upon  some  land  enclosed  by  his  dayi,  gains  • 
father  from  the  waste  about  38  years  before)  and  leaving  M»  his  aetdement  in 
widow,  and  four  infant  daughters,  all  under  the  age  of  14  years*  the  pariah ; 
The  widow  continued  with  her  daughters  to  reside  upon  the  estate  "^  *^?  ** 
(which  was  of  a  less  annual  value  than  10^)  for  more  than  40  days  iJh^^^Mcarion 
after  the  death  of  her  husband,  before  her  eldest  daughter  attained  of  it  at  any 
the  age  of  14;  and  in  1806  M.  married  the  pauper  «/•  A'.,  who  time» 
was  then  settled  at  O.,  and  who,  together  with  his  said  wife  and 
her  children,  resided  on  the  said  estate  from  the  time  of  the  said 
marriage  to  the  time  of  the  said  removal.    M*  gained  no  settle- 
ment by  any  right  of  dower  in  the  said  estate.  —  The  questions 
intended  to  be  submitted  to  the  Court  were,  first,  whether  </.  and 
M,  K.f  or  either  of  them,  gained  a  settlement  by  their  respective 
residence  on  the  estate  as  above  stated?    Secondly,  Whether 
M*  K.  communicated  any  settlement  gained  by  her  residence 
before  marriage  to  her  husband  «/.  K.  f    Thirdly,  Whether  both, 
or  either  of  tnem,  were  irremovable  at  the  time  of  the  order  of 
removal  ?  —  Lord  Ellenborough  C.  J.    There  is  no  doubt  in 
this  case,  but  that  the  mother,  who  was  guardian  in  socage  to  her 
daughters,  had  a  right  to  elect  whether  she  would  let  the  estate  or 
occupy  it  for  their  benefit;  and  unless  she  let  it,  the  law  whidi 
imposes  the  duty  of  guardian  upon  her,  would  necessarily  protect 
her  in  the  personal  occupation  and  superintendance  of  it.    The 
only  difference  which  can  be  pointed  out  between  the  cases  of  an 
executor  or  administrator,  and  of  a  guardian  in  socage  in  this 
respect,  Is,  that  the  one  is  accountable  for  the  profits  by  statute, 
ana  the  other  at  common  law.     The  law  considers  a  guardian  in 
socage  as  entitled  to  the  possession  of  the  ward's  property,  and 
incapable  of  being  removed  from  it  by  any  other  person.     Such  a 
guaridian  has  not  a  mere  office  or  authority,  but  an  interest  in  the 
ward's  estate.    It  is  laid  down  in  Wade  v.  Baker,  1  L.  Raym,  131, 
that  be  may  maintain  trespass  and  ejectment,  avow  for  damage 
feasant,  make  admittance  to  copyhold  and  lease  in  his  own  name. 
He  cannot,  indeed,  convey  the  property  absolutely  as  an  executor 
or  administrator,  because  the  nature  of  the  trust  does  not  require 
it  in  the  one  case  as  it  does  in  the  other ;  but  he  may  dispose  of 
it  during  his  guardianship,  though  accountable  afterwards  to  the 
lieir.    The  widow,  therefore,  h^  such  an  interest  in  the  estate 
as  rendered  her  irremovable  from  it.  —  Grose  J.    The  question 
is.  Whether  the  widow  was  irremovable  from  the  property  for 
40  days?     She  had  a  right  during  her  guardianship,  either  to 
lease  or  occupy  the  estate ;  and  if  sne  chose  to  occupy  it,  she  was 
irremovable  from  it,  as  from  her  own,  though  liable  to  answer 
afterwards  to  the  wards  for  the  profits. —  Le  Blanc  J.    The 
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case,  though  new  in  circumstance,  is  not  new  in  principle.  It  it 
governed  by  the  decisions  which  have  taken  place,  that  in  order 
to  make  persons  irremovable  on  account  of  having  property  in 
the  parish,  it  is  not  necessary  to  have  a  beneficial  mterest  in  it 
for  themselves,  but  it  is  sufficient  that  they  reside  there  for  some 
beneficial  purpose  to  another.  Now  a  guardian  in  socage  has  a 
right  to  the  possession,  and,  until  she  leases,  it  is  for  the  interest 
of  the  wards  that  she  should  occupy  the  estate,  and  there  can  be 
no  right  to  remove  her  from  it  to  their  prejudice :  as  in  the  case 
of  an  administrator,  or  of  a  sole  next  of  kin  even  before  adminis- 
tration granted,  who  has  a  right  to  reside  on  the  leasehold  propert? ; 
and  such  residence  for  40  days  will  give  him  a  settlement  m  the 
parish.  —  Bayley  J.  If  a  guardian  in  socage  can  maintain  tres* 
pass  and  ejectment  in  his  own  name,  and  avow  for  damage-feasant 
on  the  land,  this  shows  that  he  has  a  right  to  occupy  it.  And 
this  is  confirmed  by  the  old  method  of  pleading  by  guardian  'm 
socage,  which  was  that  he  entered  as  guardian  into  the  tenemeot 
in  question,  and  was  possessed.  In  like  manner  an  administrator 
has  a  right  to  the  possession  of  leasehold  property,  and  is  ooly 
accountable  for  the  profits.  —  Order  of  Sessions  quashed. 
Where  truitees        g^g.  Rex  v.  Oxversbt/'le-Moor,  H.  T.  52  G.S.15  East,  356 — 

of  Un^ held     Removal  from  M.  to  O.    Order  confirmed,  subject,  Ac— The 

in  trust  to  pat  n  *     t      ■»       i*j*  a^s. 

Afu  «^»..i»l.    trustees  of  certain  lands,  devised  m  trust  to  pay  AOs,  per  ajuurai 

out  of  the  rente  out  of  the  rents  to  the  poor  oi  the  parish,  and  the  residue  to  a 
to  the  poor,  and  schoolmaster  whom  they  should  appoint  to  teach  the  poor  childreD 

the  residue  to  a  of  the  town  of  M.  to  read  the  Bible,  entered  into  the  following 

J|**^^°?J^**^  agreement  with  IV.  S.  (the  husband  of  the  pauper) :  Memorandoii 

^2^"^  of  an  agreement  made   13th  June  1807,    between  the  tnuteei 

minate  a  school-  {nominatim)  of  the  one  part,  and   IV.  S.,  schoolmaster,  of  the 

master  by  an  Other  part ;  whereas  the  said  trustees  are  possessed  of  or  entitled 

agreement,  by  to  a  certain  school '>house,  yard,  garden,  and  premises,  situated  tf 

to"**  wS[  T^  ^'*  ^^^^^  ^^^^  ^*^®  agreed  to  let  unto  the  said  PV.  S.  for  tlw 

salafTleaT^an  pu>P08e>  ^^^  ^^  ^^^    manner,  as  is  hereinafter  mentioned,  it  ii 

vuch  residue :  hereby  agreed  by  and  between  the  said  parties  hereto,  that  the 

Held,  that  such  said  W.  S.  shall  have  the  possession  and  tne  use  and  occupatkm  ^ 

Appointment  the  said  school-house,  yard,  garden,  and  premises,  for  the  pvffBm 

"^kHn'lteform  ^  ^caching  the  poor  children  of  the  said  parish  of  M.  to  ttmi  vs 

under^tiie  ^H^  ^^^  Bible,  pursuant  to  the  will,  devise,  and  bequest  of  Mrs.  B^  ^ 

fi  sufficient  to'  ceased «-    and    in    consideration    of  the  said    JV.  S.    agreetnir  te 

give  him  a  life-  teach  the  said  poor  children  of  M.  to  read  in  the  Bible  as  wire* 

Interest  in  the  said,  he  the  said  W.  S.  is  to  reside  upon  the  said  premises  mi^ 

Ia^f*1i*"h*h  -^^^^  ^^^  ^^  ^  P^^  ^"^  allowed  by  the  said  trustees  a  salary  fir 

WM  purin^pos-  '^^  *fi^^  y^^  *^^  ^^  ^^°^  ^^  '^^^  ^f  ^^^' »  *"^  ^^^^  ^**™  ®*  ^^ 
session,  and  to    ^^^  every  year  after  that  he  shall  so  continue  to  teach  the  mii 

enable  him  to     poor  children  to  read  in  the  Bible  as  aforesaid.    It  was  also  farAff 

gain  a  settle-  ^  agreed  between  the    parties,  that   the  trustees  should   pay  the 

mentby40days*  above  salary ;  that  they  should  have  the  power  of  suspencUnir  W* 

residence  there-    or*  •  r-uu*  j-^i-*  ^j— 

on ;  and  the  ^'  ^^^  ^^^  years  in  case  of  misbehaviour ;  and  that  upon  the 

fin«ling  of  the  death  of  JV.  S.  they  should  turn  out  from  off  the  said  premisety  lie 

Sessions  <*  that  executors,  administrators,  or  assigns,  of  the  said  W.  S.,  and  appcU 

the  appoint-  another  person  to   the  situation  of  schoolmaster  thereto,  in  such 

S^JItoL"  manner  as  they  might  think  proper.     IV.  S.  on  the' 13th  of  June 

roust  be  under-  ^®^>  entered  upon  the  school-house,  yard,  and  garden,  in  Af.» 

stood  as  refer-  (^he  premises  mentioned  in  the  said  agreement,)  being  part  of  the 

ringtothtftau.  farm  SO  devised  in  trust  as  aforesaid,  and  he  resided  on  those 
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preiniiet  till  his  death,  about  three  years  and  a  half  afterwarda.  dulent  wiUi- 
He  taught  the  poor  children  of  the  parish  to  read  during  that  folding  by  the 
time*  and  received  from  the  trustees  for  the  first  year  a  salary  of  ^"^^^^^ 
IO/.9  and  afterwards  a  salary  of  15/.  per  annum.    The  annual  fromUieschooU 
value  of  the  school-house,  yard,  and  garden,  is  about  5L    The  muter,  and  not 
remainder  of  the  devised  premises,  consisting  of  a  farm-house  and  u  impuUng 
20  acres  of  land,  was  occupied  by  C.  B.  the  tenant  of  the  trustees  f»ud  to  the 
at  the  rent  of  52/.  lOs.  per  annum.    The   Court  thought  the  Jj|l|J^i?^' 
above  appointment ^/ratt(/<//tfif/,  and  in  no  respect  consistent  with 
the  will.  —  Gbose  J.  delivered  the  opinion  of  the  Court.     Wc 
are  of  opinion,  that  a  settlement  was  obtained  in  M,    The  agree- 
ment of  the  13th  of  «/u/^,  1807,  was,  we  think,  in  substance  an 
appointiuent  of  IV.  S,  to  the  situation  of  schoolmaster,  to  teach 
the   poor  children  of  M.  to  read  the  Bible:  and  though  the 
Sessions  have  stated  that  that  appointment  was  Jraudulentj  and  in 
no  respect  consistent  with  the  will  of  Mrs.  ^.y  it  is  clear  that 
their  meaning  is  not  that  it  was  a  colourable  appointment,  under 
which  he  was  not  to   discharge  the  duties  of  schoolmaster,  but 
that  it  was  an  appointment  upon  such  terms  as  tended  to  deprive 
him  of  great  part  of  the  emoluments  attached  to  the  situation. 
There  was  no  fraud  in  him :  he  was  to  discharge  every  duty  the 
situation  of  schoolmaster  required :   but  tlie  fraud  was  in  those 
who  appointed  him,   in  attempting  to  withhold  from  him  what 
Mrs.  B,  s  will  entitled  him  to  receive.  By  that  will  the  schoolmaster 
was  to  have  all  the  profits  of  a  farm  at  Af.,  except  the  yearly 
sum  of  40i.,  which  was  to  be  paid  to  the  poor  of  the  parisli.     The 
schoolmaster,  therefore,  foe  the  time  being,  was  to  a  considerable 
extent,  to  the  extent  of  all  but  40s-  a  year,  the  cestu^  que  trust  of 
that  farm ;  and  had  the  trustees  kept  in  their  own  hands  suffi- 
cient to  raise  the  40s.  a  year,  and  put  tlie  rest  into  the  possession 
of  the  schoolmaster,  they  could  not  have  dispossessed  him,  whilst  he 
continued  schoolmaster,  unless  he  misused  the  propertv,  or  unless 
what  they  retained  to  raise  the  40s.  a  year  had  proved  insufficient 
for  tliat  purpose.     In  this  case  the  trustees  allowed  IV.  S.  to  have . 
the  possession  of  a  house,  yard,  and  garden,  which  were  part  of 
tlii$  farm,  and  they  retained  what  was  greatly  more  than  sufficient 
to  answer  the  4^0;.  a  year.     He  had  this  possession,  therefore,  not 
by  purchase,  so  as  to  be  within  the  stat.  9  G.  1.  c.  7. ;  not  by 
renting  so  as  to  be  within  the  stat.  13  6c  H  Car.  2.  e.  12. ;  but 
in  the  character  of  a  cestui^  que  trust  residing  upon  what  was  for 
the  time  substantially  his  own ;  and  as  the  trustees  could  not  have 
removed  him,  we  are  of  opinion,  that  his  residence  for  more  than 
40  days  gave  him  a  settlement  in  this  parish,  and  that  the  re^ 
moval  of  his  wife  and  children  from  this  parish  cannot  be  sus- 
tained. —  Orders  quashed. 

649.  Rex  v.  Haddenham,  E.T.52G.S.  UEast,  463 Re-  An  attainted  ft. 

moval  from  T.  to  H.    Order  confirmed,  subject,  &c.  —  At  the  Ion,  having 
Lent  assizes  for  the  county  of  G.,  in  1790,  S.  H.  the  father  of  been  discharged 
the  pauper,  was  convicted  of  a  felony,  and  at  the  trial  of  the  ap-  ^^*"  ^^  °r. 
peal,   the  following  instrument  under  the  sign  manual,  was  pro-  luu^under  ^ 
duced :  "  G.  R.  Whereas  S.  H.  was  at  the  last  assizes  holden  the  sign  man- 
''  for  our  county  of  G.,  tried  and  convicted  of  horse-stealing,  and  ual,  signifying 
'*  had  sentence  of  death  passed  on  him  for  the  same  ;  and  whereas  '"^  Majcity*a 
"some  favourable  circumstances  have  been  humbly  represented  to  g^°J|J,^,„ 
<<  US  in  his  behalf,  inducing  us  to  extend  our  grace  and  mercy  um-onditinnal 
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pardon,  and  "  unto  him,  and  to  grant  him  our  free  pardon  for  bis  said  crime : 

directing  his  "  our  will  and  pleasure  is,  that  you  cause  him  the  said  S.  H. 

name  to  be  in-  «  to  be  forthwith  discharged  out  of  your  custody,  and  that  he  be 

aertedin  the  c<  inserted  for  his  said  crime  in  our  first  and  next  general  pardon 

pardo^fof  the  "  ^^^^  ®^*^*  ^™®  ^^^  ^^^  ^^^  Oxford  cricuit,  without  any  con- 
issuingorwlucb  ^'  dition  whatsoever :  and  for  so  doing  this  shall  be  your  warrant, 
pardon  there  ^*  Given,  &c*'  Properly  signed  and  directed  to  the  high  sheriff 
was  some  nega.  of  G,  The  case  then  stated  that  search  had  been  made  in  the 
^^d  hl'*'^"*^'^  office  of  the  clerk  of  assize  of  the  Oxford  circuit,  and  it 
afterwards  *^*^  "®^  appear  that  any  general  pardon,  including  the  said  S.  H. 

purchased  a  ^^^  ^^^^  made  out,  or  that  there  was  any  other  general  pardon 
cop>hoId  for  for  the  said  circuit  to  be  found  in  the  said  office  from  the  time  of 
more  Uian  SO/,  the  conviction  of  the  said  S.  //.,  whilst  the  late  Mr.  Af.  P.  the  then 
S'^^^***  ^"  ^^^^  ^^  ®®**^®  ®^  ^^®  ®*^^  circuit,  held  that  office ;  and  it  did  not 
surrender"*^**  appear  to  the  Court  by  any  other  evidence  that  any  such  general 
formally  made,  pA^don,  including  the  said  S.  //.,  or  any  special  pardon  to  him 
and  resided  on  under  tlie  great  seal,  had  been  granted ;  that  pursuant  to  the 
and  received  direction  of  the  instrument  under  the  sign  manual  aforeuid, 
the  issun  and  ^\^q  ggid  5,  f/,  ^^g  shortly  afterwards  discharged,  and  has  been 
nbeyw'^*^  since  at  large  unmolested  for  his  said  crime;  that  in  1809,  the 
witb(nit  im.  ^'^  ^*  ^*  purchased  of  one  J.  C.  for  \05L  two  cottages,  with  the 
pcachment  of  apurtenances  in  H.  copyhold  of  inheritance  held  of  tne  manor  of 
his  title,  gained  H.  toith  C,  which  were  surrended  to  the  use  of  the  said  S.  H^ 
asettlementby  tiis  heirs,  and  assigns;  and  that  he  was  thereupon  admitted 
tbereorfbr"«D  tenant  thereof,  according  to  the  custom  of  the  said  manor ;  and 
days,  and  conw  imincdiately  took  possession  of  and  resided  on  the  premises  10 
municated  such  purchased  by  him,  and  still  continues  to  reside  on  part  thereof, 
his  settlement  and  has  sold  and  surrendered  the  remainder;  and  that  he  hu 
^  *°,"??5*""*  "^*  since  done  any  other  act  whereby  to  gain  a  settlement*  Tbe 
partof  bb  pauper  formed  part  of  her  father's  family  in  1803. —  In  support  of 
^i]„    "         tlie  orders  it  was  contended,  that  S*  //.,  notwithstanding  his  it* 

tainder,  might  purchase  land,  though  he  could  not  hold  it  agaioil 
the  Crown ;  and  that  while  he  held  it  with  the  consent  of  tiie 
Crown,  and  resided  on  it,  he  was  irremovable  from  it;  and  it 
was  said  that  this  question  arose  from  what  fell  from  Lord  Kanym 
(a)^ft/#,pl.45.    in  Rex  v.  St.  Mary  Cardigan,  (a)  —  Against  the  orders  it  wai 

contended,  that  in  order  to  gain  a  settlement  by  residence  00  a 
roan's  own  property,  he  must  have  some  estate  or  interest  vetted 
in  him ;  but  an  attainted  person  cannot  hold  freehold,  and  moeh 
less  copyhold ;  and  the  sign  manual,  with  the  secretary  of  state'i 
letter,  could  not  restore  his  capacity.  — Lord  Ellbkbobough 
C.  J.  It  was  only  said  by  Lord  Kenyon  in  SU  Mary  in  Cardign^ 
that  whether  the  man  could  acquire  a  settlement  after  the  at* 
tainder,  was  another  question  from  that  which  he  was  then  called 
upon  to  decide ;  and  so  it  was,  but  that  was  only  declining  to 
decide  a  larger  question  than  he  was  there  called  upon  to  do. 
The  point  raised  is  of  some  doubt,  and  of  more  general  nnportance 
than  usually  arises  on  settlement  cases.  In  the  form  of  it  s 
purchase  was  made,  which  satisfies  the  terms  of  the  atat.  9G*  I* 
€•  7.  B.  5.,  that  no  person  shall  acquire  any  settlement  in  any  pariih, 
for  or  by  virtue  of  any  purchase  of  any  estate  or  interest  in  snch 
parish,  whereof  the  consideration  for  such  purchase  doth  not 
amount  to  30/.  bona  jidcy  paid,  for  any  longer  time  than  sncb 
person  shall  inhabit  such  estate,  &c.  Now  this  was  in  iu  form  a 
purchase  ftir  more  than  SO/.,  and  he  resided  on  it  for  more  than 
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40  days,  and  he  has  not  been  removed  from  it.  Who,  then,  was 
in  a  condition  to  remove  him  for  the  40  days  ?  The  lord,  who 
has  by  admittance  accepted  him  for  his  tenant,  even  if  he  could 
after  that  admission  object  to  him,  has  not  objected.  If  the  lord 
had  no  notice  of  the  objection  at  the  time  of  the  admittance,  I  do 
not  mean  to  say  that  he  was  afterwards  precluded  from  making 
the  objection,  but  he  has  not,  in  fact,  objected,  and  the  tenant  has 
now  continued  for  nine  years  in  possession ;  and  by  the  statute  of 
limitations,  part  of  the  rents,  issues,  and  profits  can  no  longer  be 
recovered  from  him  ;  so  that  if  he  had  a  defeasable  estate  during 
the  first  40  days,  he  has  held  the  estate  undefeated  for  more  than 
that  period,  which  cannot  now  be  impeached.  And  whether  or 
not  the  Crown  could  have  impeached  his  titlcy  he  has  now  held 
the  estate  under  a  title  not  defeated  for  above  40  days.  — The 
other  Judges  assented.  —  Orders  confirmed. 

650.  Rex   V.  Holm  East    Waver    Quarter,    T,   T,   52  G.  S.  ^  iktherbaTinff 
16  East,  127. —  Removal  from  f/.  to  A>    Order  quashed,  subject,  puivhaMd  a 
Ste»  — -  The  pauper,  being  settled  at  A,,  resided  with  her  father,  tenement  for   ' 
who  was  also  settled  in  A,,  upon  an  estate  in  the  removant  town-  'j""L*J'}  ^'' 
ship,  which  he  had  purchased  for  less  than  SOL  and  continued  to  ^J^^  be  let  to 
retide  with  him  till  his  death.    The  father  died,  leaving  a  will,  by  f^rm  during faii 
which  he  devised  this  estate,  consisting  of  a  cottar  and  land,  daughter's  lifc, 
under  the  annual  value  of  10/.,  to  a  trustee,  in  trust  aner  his  death,  and  to  pay  her ) 
to  let  the  same  to  farm  during  the  natural  life  of  his  daughter,  the  Jjj^  **".**  '^^ 
pauper,  and  to  pay  her  the  rents  thereof  (after  deducting  the  d«""cu"g^* 
expences)  during  her  life  ;  and  after  her  death,  in  trust  to  and  for  Hdd,^Uiat  by 
the  use  of  his  right  heirs.    The  pauper  continued  to  reside  upon  40day8*re9U 
the  premises  for  more  than  40  days  after  the  death  of  her  father  dence  thereon 
in  the  removant  township,  the  trustee  never  having  interfered.  The  by  penniMion 

question  reserved  was,  Whether  J.  A,  had  such  an  estate  in  the  ^^  t^!S!!!l» 
^.  .'  1.1.1  .J  ^i_  y.      after  her  father  ■ 

premises,  as  to  gam  a  settlement  by  her  residence  thereon  for  death,  she 

Bore  than  40  days  after  her  father's  death?  —  Lord  Ellen-  gdnedasct- 

BOROUGH  C.  J.    This  species  of  settlement  does  not  depend  upon  tlement. 

any  term  in  a  statute,  but  is  an  excepted  case  in  the  law.  standing 

upon  the  rule,  that  a  man  shall  not  be  removed  from  his  own, 

whilst  his  trustee  permits  him  to  occupy  it,  and  from  which  nobody 

else  has  a  right  to  remove  him.    Here  the  pauper  did  not  reside 

in  the  character  of  a  tenant.  —  Fell  having  observed  that  she  was 

only  entitled  to  receive  the  surplus  rents  after  deducting  the 

repairs ;  his  Lordship,  aft^  alluding  to  the  different  opinions  held  in 

Shapland  v.  Smith  (a),  observed,  that  whether  the  estate  here  were  fa)  2T.R.  446, 

legal  or  equitable,  it  was  still  the  pauper's  own,  and  she  could  not  447.  n. 

be  removed  from  it  by  an  order  of  justices.  —  Orders  confirmed. 

651.  Rex  V.  Warhooorth,  E.T.  5SG.3.  1  M.  &  S.  473.  —  Re-  Where  a  pauper 
moval  from   A.  to    W.     Order  confirmed,  subject,  Ac  — The  m  freeman  of  a 


and  the  freemen  of  A*f  and  no  others,  are  entitled  to  common  of  with  Uie  other 

pasturage  thereon ;  each  freeman  being  entitled,  when  resident,  frf<»neD,  to  a 

but  not  otherwise,  to  the  pasturage  of  five  stints  of  his  own  cattle,  "tinttNl  common 

that  is  to  say,  five  ciws,  or  25  sheep:   the  freemen  have  also  a  nd^b^ll^ing* 

right  to  dig  and  cut  peats,  furzes,  turves,  and  bushes  upon  4.  moor  for  his 

moor  for  their  own  use,  and  to  get  limestone,  slates,  and  freestones  own  cattle,  and 
in  the  open  quarries  of  that  moor :  they  have  the  privilege  also  of  »!«>  *o  »  "K''^ 
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to  cut  pest  for  Setting  up  their  stalls  in  the  market  place,  without  paying  any  toli 
hiiownuw,and  or  Stallage  to  the  lord,  and  of  having  their  children  educated  free 
get  lime-ttones,  of  expence  at  the  town  school,  at  which  school  two  of  the  children 
&c.,  on  the  named  in  the  order  were  placed  at  the  time  of  the  removal.  The 
miThis^ildren  Question  for  the  consideration  of  the  Court  is,  Whether  the  rights 
to  the  town  ^^  ^^^  pauper,  as  a  freeman  of  the  borough  of  ^.,  amount  to  an 
icbool,  free  estate,  from  which  he  is  not  legally  removable  under  the  statute 
of  ezpence,at  IS  &  14  Car.  2.  c.  12.  —  Grose  J.  There  is  no  doubt  whatever 
v'"*^^!?**  ^^  ***  ^^**  case.  When  I  read  it,  I  was  somewhat  surprised  that  the 
were  laS  at  J"**^'ce8  sHould  have  thought  fit  to  reserve  it.  The  question  is, 
the  time  of  Whether  the  pauper  was  irremovable  from  his  own  estate  ?  In 
bia  removal ;  order  to  determine  that,  we  must  enquire  what  estate  he  had.  Nov 
but  it  did  not  it  appears  that  he  had  neither  land  nor  house :  it  is  said,  howeveri 
hS^  ^^  that  ne  had  a  right  of  common ;  but  supposing  he  had,  it  does  not 
bad  em  uied  appear  that  he  was  ever  in  the  enjoyment  of  it,  or  had  any  cattle 
the  common  of      v  '.u  *  *l  *    •   u*      o^u  c*  j 

patturr,  or  had  wherewith  to  exercise  that  right.  The  profit  a  prendre^  or.  ease- 
any  eattle  with  ment,  as  it  has  been  called,  never  existed  in  him ;  how  tlien  can 
which  to  eier-  he  be  said  to  have  been  resident  on  his  own  ?  It  cannot  be  con* 
die  it:  Held,  tidered  as  a  residence  on  his  own,  when,  in  truth,  he  never  had  it. 
SdnoT""*^  It  would  be  absurd  so  to  consider  it.  —  Lb  Blanc  J.  The  quel* 
to  such  an  ^  ^^"  ^^>  Whether  it  appears  to  us  that  the  pauper  was  irremovable 
tatoMtoroake  during  the  period  of  his  residence  in  A.f  on  the  ground  of  being 
Um  irramore-  resident  on  his  own  estate  ?  The  case  made  in  argument  to  show 
*^^  that  he  was  residing  on  his  own  is  this,  that  he  was  a  freeman  of 

the  town,  and  as  such  entitled  to  a  right  of  common  on  A.  moor : 
and  this  ri^ht  of  common  is  said  to  be  a  tenement.  But  I  think 
this  is  not,  m  strictness,  a  right  of  common,  nor  can  it  properly  be 
said  to  be  a  tenement ;  it  is  a  mere  franchise.  The  argumeat, 
however,  has  been  carried  this  length,  viz.  that  supposing  it  to  be 
only  a  franchise,  still  the  pauper  was  irremovable  from  it.  Bui 
to  this  I  cannot  accede.  In  the  case,  for  instance,  of  a  freenaa 
of  a  corporation,  who  has  a  right  of  suffrage  for  the  election  of  « 
mayor,  or  any  other  of  the  officers  belonging  to  the  corporate  body, 
has  it  ever  been  decided  that  such  a  franchise  made  die  perioa 
entitled  to  it  irremovable  ?  Here  the  pauper,  as  a  freeman  of  tbs 
town,  was  entitled,  if  he  had  any  cattle,  to  turn  them  on  the  moor* 
This,  however,  was  a  mere  personal  privilege,  wholly  unalienable^ 
and  not  falling  within  the  legal  definition  of  a  right  of  comaofi* 
A  privilege  of  this  sort,  I  believe,  has  never  yet  been  holden  to  be 
such  an  estate  as  to  make  the  person  entitled  to  it  irremovable. 
It  is  a  strong  circumstance,  that,  notwitlTstanding  the  existence  of 
such  rights  in  different  parts  of  the  kingdom,  no  attempt  like  tbe 
present  has  hitherto  been  made.  It  appears  to  me,  therefore,  tbit 
this  does  not  fall  within  the  purview  of  those  cases  which  hate 
decided  tliat  a  party  is  not  removable  from  his  own  ;  and  wlycb 
doctrine,  I  admit,  has  been  extended  to  cases  where  a  party  vss 
merely  residing  in  the  parish  in  which  his  estate  was  aituatOt  and 
not  upon  the  estate  itself.  —  Bayley4.  The  case  does  not  6nd 
that  the  pauper  had  any  house  in  which  he  was  entitled  to  reside, 
and  as  a  freeman  he  had  no  right  of  residence ;  but  that  roust  be 
acquired  by  other  means.  When  he  can  obtain  a  residence^  then 
as  freeman,  he  is  entitled,  during  such  resid^ce,  to  turn  cattle  oa 
the  common.  But  when  he  removes,  he  loses  this  privilege*  I  am 
not  aware  of  any  case,  in  which  a  privilege  of  this  description  bsi 
been  holden  to  be  sufficient  to  confer  a  settlement.     It  is  a  mere 
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]ocal  priviJege,  and  attached  to  the  person  mo  long  only  as  he  is 
resident.  From  the  frequency  of  these  rights,  which  exist  in  many 
corporations  in  the  kingdom,  settlements  must  have  been  claimed 
in  respect  of  them,  had  they  been  deemed  sufficient  for  that  pur- 
pose. This  case  is  very  different  from  the  cases  of  removals  from 
landed  property.  —  Order  of  Sessions  confirmed. 

652.  Rexv.fVilby,  E.  T.  54*  G.  3.  2  AT.  &  iS\  5(H.  — Removal   TbemodMrof 
from  D.  to  WK.  — Order  confirmed,  subject,  &c.     In  1794,  LB.,  «n  fnfiint copy- 
a  settled  inhabitant  of  fF.,  went  with  a  certificate  to  reside  in  D,  ^^^^^^^^ 
In  1807,  he  purchased  a  copyhold  estate,  holdcn  of  a  manor  in  D,,  ZJii^S^Jy^j^ 
for  which  he  paid  25/.  and  fees  of  admission.     In  1813  he  died  in-  oTthecofMiold, 
testate.     After  his  decease,  his  widow  and  family  continued  to  re-  there  being  no 
side  on  the  premises  for  the  period  of  143  days,  and  until  their  re-  cmtom  of  the 
moval  by  the  present  order.     The  case  contained  other  matter,  ">•"«'  ^  "P- 
and  other  points  were  intended  to  be  made  ;  but  Ellbnborough  SU^jJJjVnj 
C.  J.  said,  that  the  only  point  arguable  was,  Whether  the  mother  therefore^  entU 
was  guardian  by  law  to  tlie  copyhold  of  the  infant  ?  and  upon  that  tied  to  mide 
the  Court  would  take  time  to  consider ;  and  on  a  subsequent  day  irremoTibly 
his  lordship  said,  that  the  Court  had  looked  into  the  cases,  and  ®"  ^  «tt«te. 
particularly  Egleton's  case,  2  Roll  Ab.  40  Garde  p.,  and  that  it 

seemed  to  them  that  the  mother  was  the  guardian  of  the  infant's 
copyhold,  and  as  such  was  entitled  to  occupy  the  same  irremovablv. 
He  added,  that  there  were  several  authorities  gfounded  on  Egfe^ 
ionB  case. —  Order  quashed. 

653.  Rex  v.  Ca/oto,    T.  T.  54  G.  3.   3  ^f.  &  S.  22.  —  Removal   Gnmdfktbcr, 
from  W.  to  C  —  Order  confirmed,  subject,  &c.     About  SO  years  fcther,  and  mo, 
ago,  the  grandfather  of  the  pauper  gave  the  pauper's  father  a  J"^***  ^'^^SmT 
piece  of  land  in  W,,  upon  wnich  the  father  immediately  built  a  fothera^eceof 
hoase,  and  lived  in  it  with  his  family  for  several  years.     He  then  i^nd,  on  which 
resided  in  a  third  parish  for  some  years,  during  which  time  he  let  he  immediately 
the  house  and  received  the  rent  for  it.    Ten  years  ago  he  returned  built  a  bouse, 
to  the  house,  and  has  resided  in  it  ever  since,  and  never  paid  any  f"^  continued 

rent  or  acknowledgement  for  the  house  or  land  on  which  it  stood.  I2*^^*^^°uk^ 
nw.  o  ttm.t»t*^'i  !-•  !.«_  30  years,  witn- 

Ine  pauper  was  a  part  of  his  fathers  family  at  the  time  the  house  out  paying  any 
was  built,  and  continued  so  for  about  15  years  afterwards,  when  rentoracknow- 
he  married,  )efl  his  father's  family,  and  never  returned.    This  case  ledgment, 
was  argued  on  the  ground,  that  although  the  pauper's  father  gained  •o™fJ>™ 
a  settlement  by  residence  in  the  house,  such  settlement  was  not  f^..  1°^!^  uu 

••'-  ,  '-  ,,  ,         house  witn  bis 

communicated  to  the  pauper,  because  the  pauper  had  ceased  to  family,  and  at 
be  a  part  of  the  father's  family  before  the  father's  title  to  the  house  otiier  times 
was  perfected  by  a  20  years'  possession.  —  Lord  Ellenborough  letting  it  and 
C.  J.  It  is  true  that  the  father,  at  the  time  the  son  ceased  to  """^.'"^Hj 
be  apart  of  his  family,  had  been  in  possession  of  the  estate  but  15  [j^l'tiicson  ' 
years ;  but  he  was  in  under  some  title  or  other  under  which  he  has  ^^q  ceawd  'to 
continued  the  possession  for  15  years  more,  and  up  to  the  present  be  a  part  of  his 
time ;  therefore,  looking  at  the  whole,  we  must  inter  a  title  in  him  father's  family 
at  the  former  period.    The  subsequent  possession  reflects  light  \i^*•.*i^f^^ - 
back  on  the  title  under  which  he  before  held ;  and  the  Court  will  ^  £^'"Sm 
presume  now,  that  his  possession  originated  under  a  title,  which  entitled  to  the 
would  have  prevented  him  from  being  dispossessed  at  the  time  settlement 
when  the  son  quitted  his  family.  —  Batlet  J.     It  cannot  be  said  which  the  father 
that  the  father  was  in  without  any  pretence  of  title,  for  the  case  p»°fd  by  mid- 
states  that  he  had  a  gift  of  the  land.— Dampier  J.    The  subse-  j^^^ 
quent  possession  legalizes  the  former  possession,  and  shows  that  it 
was  of^  right.  —  Order  quashed. 
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Tlie  taking  a  65^.  Rex  v.  Horndon-on-the-HiU,  H.  T.  36  G.S.  4  M.  &  S. 
grant  of  a  562.  —  Removal  from  O.  to  H. —  Order  confirmed,  subject,  &c. 

licence  from  the  jy^^  pauper  B.  B.  being  legally  settled  in  H^  applied  to  the  lord 
toerwt'a'^Sr  ®^  ^^®  manor  of  O.  for  licence  to  erect  a  cottage  on  the  waste 
tagt on  apiece  ^p^E  ^^^^^^  the  parish  of  O.  The  Court  rolls  were  produced  by 
of  land,  lender-  the  steward,  containing  the  following  entry:  '*  Manor  of  0.«  9tb 
ing  an  annual  «  Nov.  1805.  At  a  general  court  baron  then  held,  the  lord  of 
rent  of  lo«.  6d,    «  ^^  manor  granted  a  licence  to  B.  B.  to  erect  a  cottage  on  a 

as  A  quit-rent,  <<  piece  of  land,  containing,  &c.  rendering  an  annual  rent  of  lOs.M. 
andalfoagrant   .^^    ,*.  .     .    '    .  ®  '^       -^  r      *.u  »•     vr 

of  a  licence  to         *'  Mtchadmas  m  every  year,  as  a  quit  rent  for  the  same.      ho 

incloae  a  piece  Other  consideration  was  paid  for  the  same.  The  pauper  ac* 
of  ground  for  a  cordingly  erected  a  cottage  at  an  expence  of  more  than  80^  on 
gwden  to  the  ^^  g^d  piece  of  ground,  and  some  months  afterwards  applied  to 
bo^fc^*^nart8  ^^^^  ^^^  ®  piece  of  ground  for  a  garden.  As  to  that  the  fd- 
ofthewi^eT^  lowing  entry  was  produced:  '<  24th  March  1806.  At  a  special 
and  building  a  '*  court  baron  then  held  it  was  certified  by  the  steward,  and  pr^ 
cottage  tbereon,  «  sented  by  homage,  that  at  the  then  last  court  the  lord  of  the 
and  raiding  in  <c  manor  granted  licences,  &c.  (reciting  the  former  entry),  and  at 
itayearand  a  «« ^Yi\^  court  the  lord  of  the  manor  granted  licence  to  the  said  B.A 
nottooDnfera  "  *^  enclose  a  piece  of  ground  for  a  garden  adjoining,"  &c.  No 
•etUementi  this  consideration  was  paid  for  this  last  piece  of  ground,  and  both  were 
beiqg  a  licence  severally  parts  of  the  wastes  of  the  manor,  and  their  value  did  not 
only,  and  not  a  exceed  sL  After  the  building  of  the  cottage,  the  pauper  resided 
?""'^.*?y  ,    on  the  premises  about  a  year  and  a  half,  and  then  sold  than  to 

one  i2.,  of  which  the  following  entry  was  made  in  the  court  rolk : 
<<  3d  June  1809*  At  a  general  court  baron  then  held,  after 
<'  noticing  that  at  a  court  held  9th  N<yo.  1805,  licence  was  granted, 
'*  &c.  (reciting  the  grant  of  the  first  licence)  ;  and  that  at  another 
^*  court  held  24>th  March  1806,  licence  was  granted,  &c.  (recitiv 
"  the  grant  of  the  second  licence),  it  was  at  this  court  presentaa 
<*  by  the  homage  that  the  said  B,  B,  had  erected  the  cottage,  and 
*'  enclosed  the  piece  of  ground,  and  that  he  had  since  sold  and 
**  disposed  of  the  same  unto  R.  for  the  sum  of  40/.,  whereby  hsp* 
**  pcned  to  the  lord  an  alienation  fine  of  1/. !«.,  which  had  beea 
*'  paid.'*  None  of  these  entries  were  stamped,  and  this  was  the 
only  evidence  of  title  produced.  There  was  no  evidence  ibst 
those  two  pieces  of  waste  land,  or  either  of  them,  had  ever  beea 
demised  by  copy  of  court  roll,  or  that  there  was  within  the  maoor 
of  O.  any  custom  to  create  copyholds,  or  to  grant  any  part  of  the 
waste  tliereof,  to  hold  as  in  the  nature  of  copyhold.  Rejc  v.  fTcr- 
(a)^fiA»,pl.6S4.  hlington  (a)  was  cited.  —  Lord  Ellenborough  C.  J.   A  licence « 

not  a  grant,  but  may  be  recalled  immediately,  and  so  might  tfaii 
licence,  the  day  after  it  was  granted.  We  cannot  take  into  oar 
consideration  what  it  may  be  conjectured  a  court  of  equity  wouM 
determine  in  this  case.  Perhaps  a  court  of  equity  might  interfere, 
but  can  we  say  with  certainty  that  it  would  ?  We  ought  to  >ce 
that  the  party  has  clearly  an  equitable  interest,  and  not  merelj 
such  a  claim  as  might  possibly  induce  a  court  of  equity  to  inters 
pose  in  some  way  or  other.  This  was  a  mere  personal  licence,  and 
not  like  the  case  cited,  a  grant  by  copy  of  parcel  of  land.  Here 
the  pauper  never  had  a  more  perfect  estate  than  the  licence  gave 
him,  that  is  a  permission  to  occupy.  —  Bayley  J.  We  cannot 
know  how  a  court  of  equity  would  deal  with  this  case  ;  probably 
the  utmost  that  it  would  do  would  be  to  grant  an  injunction  if  sn 
ejectment  was  brought.     But  here  is  no  grant  of  any  interest  in 
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land.  I  cannot  say  that  the  pauper  took  any  estate,  and,  thcre- 
fore,  this  would  be  a  new  species  of  settlement.  —  Order  of  Ses- 
sions confirmed. 

655.  Rex  v.  Darlington^  M.  T.  57  G.  3.  5M.&  S.  493.  —  On   Dense  totbc 
appeal,  an  order  for  the  removal  of  £.,  the  widow  of  Meredith  S.,  u!ie  of  trustees 
•and  her  children,  from  B,  to  Z>.,  was  confirmed,  subject,  &c.  —  '"  ***» '"  *™'* 
Martf  S.,  of  B.  aforesaid,  by  her  will,  made  the  10th  of  December  ^^^7  ^^^ 
1814p,  derised  the  messuage  or  dwelling-house,  with  the  garth  and  ^jceivct^  rente 
appurtenances  thereunto  belonging,  situated  in  B,  aforesaid,  then  for  the  benefit 
in  her  occupation,  and  her  pew  in  the  church  of  /?.,  unto  and  to  of  her  brother, 
the  use  of  G.  t/.  and  IV.  A/.,  their  heirs  and  assigns,  in  trust  for  M.  S.,  his  wife 
her  niece,  Af .  A.  S.,  daughter  of  her  brother,  Meriton  -S.,  her  heirs  JJU^^^J^"'*'^' 
and  assigns  for  ever ;  provided  always,  that  if  her  said  niece  should  ^j^^  'during 
die  under  the  age  of  21,  without  leaving  lawful  issue,  then  upon  his  life,  as  tliey 
the  like  trust  for  her  niece,  A.  M.  5.,  another  daughter  of  her  should  think 
said  brother,   and  subject  to  the  like  proviso  in  trust  for  her  proper,  and 
nephew,  Marmaduke  S.,  son  of  her  said  brother,  his  heirs  and  ^^^I'lscl^ 
assigns  for  ever ;  and  she  directed  her  trustees  to  receive  the  rents  ^^er  nephew, 
of  the  said  messuage,  &c.,  and  to  place  the  same  out  at  interest,  &c. :  Held, 
to  accumulate;  and  on  such  one  of  her  nieces  first  attaining  the  thatM.S.,  who^ 
age  of  21,  the  said  accumulations  to  be  paid  her;  and  she  gave  after  the  death 
her  household  goods  and  furniture,  plate,  linen,  china,  and  wearine  of  testatrix,^ 
apparel,  unto  her  said  two  nieces,  share  and  share  alike,  and  S^^iistees, 
devised  and  bequeathed  all  her  other  messuages  or  dwelling-  occupied  until 
houses,  hereditaments,  and  real  estate,  situate  in  B.  aforesaid,  his  deadi,  a 
and  all  her  personal  estate,  (afler  payment  and  satisfaction  of  all  cottage  in  the 
her  just  debts  and  funeral  expenccs,  and  the  proving  and  regis-  J?''?*''^^  ^here 
tering  of  her  will,  wherewith  she  charged  the  same)  unto  and  to  ^]^J^*f^ ^'tu_ 
the  use  of  the  said  trustees,  their  heirs,  executors,  administrators,  .te,  did  not 
aful  assigns  respectively,  in  trust  to  receive,  and  pay  and  apply  the  acquire  a  nct- 
jearly  rents  and  proceeds  thereof,  as  the  same  should  be  received,  tleuent  there- 
finr  the  benefit  of  her  said  brother,  his  wife  and  children,  all  or  by,  the  rents 
any  of  them,  during  his  life,  as  they  should  think  proper ;  and  Jh©  sSd  laods 
immediately  afler  his  decease,  the  same  messuages  or  dwelling-  imping  been 
booses,   hereditaments,  real  and  personal   estates,  should  be  m  insufficient  to 
trait  for  her  said  nephew,  Marmaduke,  his  heirs,  executors,  aiV-  pay  tcsuarix*a 
ministrators,  and  assigns  respectively ;  and  if  the  said  Marmaduke  ^^u ;  and 
should  die  under  the  age  of  21,  without  leaving  lawful  issue,  then  ^'^'' V  H^ 
in  trust  for  her  nephew,  R.  Af.,  another  son  of  her  said  brother,  ^^^^^  ^^^  ^^^ 
his  heirs,  executors,  administrators,  and  assigns  for  ever ;  and  she  Uut  time  uutil 
appointed  the  said  trustees  her  executors.     The.  testatrix  died  on  his  own  de- 
tne  20th  June  181 5,  and  upon  her  death,  Meriton  S.  and  his  cease,  being  an 
family  immediately  left  D.  (where  they  had  acquired  a  settlement)  uncertificated 
and  went  to  reside  at  B,    Meriton  S.  did  not  occupy  any  part  of         ^^^ 
the  premises  devised  in  trust  for  him  or  his  family,  but  he  occupied, 
by  permission  of  the  trustees,  another  cottage  or  dwelling-house, 
worth  three  or  four  pounds  per  annum,  part  of  the  property  of  the 
testatrix,  devised  in  trust  for  the  said  M.  A.  S.f  and  resided 
therein  from  June  1815,  until  his  death  on  the  28th  of  December 
following.     Meriton  S*  at  the  time  of  the  testatrix's  death,  and 
also  at  his  decease,  was  an  uncertificated  bankrupt.    The  personal 
estate  of  the  testatrixf  and  the  rents  and  profits  of  the  premises  nere 
insufficient  for  the  payment  of  her  debts,  and  the  trustees  did  noi 
pay  or  appropriate  any  part  of  the  rents  and  profits  for  the  benefit 
of  Meriton  S.  or  his  wife,  or  any  of  their  children,  during  the  life 
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of  Meriton^  the  same  being  applied  to  the  discharge  of  the 
testatrix's  debts ;  and  a  considerable  portion  of  debt  remained 
undischarged  at  the  time  of  the  said  MeritotiB  decease.     The 
question  was.  Whether  the  said  Meriton  took,  under  the  devise, 
such  an  interest  as  enabled  him  to  gain  a  settlement  by  his  resi- 
dence 9X  B.9  —  Lord  Ellenbo rough  C.  J.    It  was  evidentij 
the  purpose  of  the  testatrix,  knowing  probably  that  her  brother, 
Meriton  <S.,  was  an  uncertificated  bankrupt,  to  abstain  from  giving 
him  any  vested  interest ;  and,  therefore,  she  leaves  this  matter 
entirely  in  tlie  control  of  the  trustees.     After  hearing  the  argu- ' 
ment,  I  am  clearly  of  opinion  that  there  is  not  a  scintilla  of  interest 
in  Meriton  S.,  either  legal  or  equitable,  which  entitled  hint  to 
reside  irremovably  in  the  parish.     He  was  only  one  of  seversl 
.  persons  to  whom  the  trustees  might,  in  their  discretion,  have  giteo 
the  rents,  if  there  had  been  any  to  dispose  of.  —  B  atlbt  J.    I 
am  of  the  same  opinion.    The  only  question  submitted  to  ov 
consideration  is  respecting  the  interest  of  Meriton  S»;  as  to  which, 
it  seems  to  me,  that  it  is  only  by  losing  sight  of  the  real  Question 
that  any  doubt  can  be  raised.     The  foundation  of  this  head  of 
settlement  is,  that  a  man  is  not  to  be  removed  from  his  own.    But 
here  the  trustees  had  the  estate ;  first,  for  the  payment  of  debts, 
which  they  were  unable  to  pay  in  the  lifetime  of  Meriton  S.,  coo- 
sequently  were  not  in  a  condition  to  empower  him  to  take  aajr 
thing.  —  Abbott  J.    I  am  of  the  same  opinion.     If  MerOm  5. 
had  taken  an  equitable  interest,  the  intention  of  the  testatrix 
would  have  been  defeated ;  because,  whatever  he  took,  being  an 
uncertificated  bankrupt,  it  would  have  passed  to  his  assignees.— 
Per  Curiam  ;   Order  of  Sessions  confirmed. 
There  cMoot  ^55.  jigj.  ^.  Teddington  (a),   E.  T.   58  G.  3.  IB.  8c  A.  560.^ 

in  .^"IS^  Removal  from  F.  to  T.  —  Order  confirmed,  subject,  &c.  In  1801, 
equitable  etute;  ^*  ^•t  ^^  then  husband  of  the  pauper's  present  wife,  agreed  to 
and,  Uierefore,  purchase  of  one  J.  E.  a  cottage  in  F>y  no  conveyance  was  made 
where  a  pauper  by  J.  E.  to  S.£.,  and  no  evidence  was  given  of  any  written  cod* 
nuuTied  tlic  tract  between  them,  nor  was  there  any  proof  of  the  particular!  or 
Tito  Iwd  mST"  terms  of  their  agreement.  It  was  admitted  that  J.  E.  received  of 
far  and  been  let  ^'  ^'  ^^^*'  ^^^  ^^^^  '^*  ^'*  ^J  consent  of  «7.  E,  entered  upon  the 
into  possesaioo  cottage,  and  continued  in  possession  till  November  1802,  when  he 
of  a  freehold  died  intestate,  leaving  the  pauper's  wife,  his  widow,  and  a  daughter 
cottMp^ond  p.,  their  only  child  and  his  heir,  then  about  three  years  of  age. 
iSe  a  daiffhter  '^^^  widow  and  the  child  continued  to  reside  on  the  premises,  and 
b^  without  '  !°  *^^.y  ^^^  the  former  married  the  pauper,  then  legally  settled 
having  had  any  iQ  T.  Upon  the  marriage  he  came  to  live  with  his  wife  and  her 
legal  convey,  child  P.  on  the  estate,  and  continued  with  tliem  more  than  40 
ance  executwl  •  days.  By  indenture  of  feoflfment,  dated  12th  of  September  1808, 
lifet^e"  it  ^®°  which  seisin  was  delivered,)  J,  E.  granted  the  cottage  in 
wa8holden,(hat  Question  unto  and  to  the  use  of  the  pauper,  his  heirs  and  assigas, 
the  pauper's  the  consideration  stated  in  this  feoffment  is  16/.,  expressed  to 
residence  in  the  have  been  at  or  before  the  sealing  and  delivery  thereof  paid  by 
^"^8«  ^<*r  40  the  pauper  the  grantee  to  J.  E.  the  grantor,  but  neither  that  nor 
confer  a  settle-  *"^  Other  sum  was  then  paid ;  the  only  consideration  being  the 
ment  on  him,  woney  which  J.  E.  had  in  1801  received  of  S.  E.  By  indenture 
the  widow  not  of  feoffment,  dated  14th  October  1808,  the  pauper  and  his  wife,  in 
being  guardian  consideration  of  25/.,  conveyed  the  premises  to  one  fF.  F.  The 
in  socage  to        questions  intended  to  be  submitted  to  the  Court  are,  Whether 

(a)  See  Rei  t>.  Btrksweil,  post,  pK  659. 


Sect.  2.]  thb  kind  or  estatk.  gffv 

«/.  E.f  the  first  husband  of  the  pauper's  wife,  had  such  an  interest  the  daughter : 
in  the  estate  as  to  gi^e  his  widow  the  character  of  guardian  in  Hdd  also,  that 
socaire  of  their  infant  daughter :  and  whether  the  pauper,  by  his  ^  ^^  ^'^ 

»  •.!_   ^1-         'jji.'         t_  -.         VJ-.1-      not  take  notice 

mamage  with  the  widow,  and  his  subsequent  residence  on  the  ^^  aoubtful 

premises  with  her  and  her  child  for  more  than  40  days  gained  a  equitable 

settlement  in  F.f  —  Lord  Ellenboroogh  C«  J.    This  is  not  an  ettatet. 

estate  so  clearly  equitable,  that  a  court  of  law  can  presume  that  a 

court  of  equity  would,  if  applied  to,  clothe  the  party  with  the 

legal  right  to  it.     The  case  of  The  King  v.  Oakley  (a)  is  clearly  {a)Atd$^\X*Wt. 

distinguishable  from  this  ;  that  was  decided  on  the  assumed  ground 

of  a  legal  estate.     But  this  is  at  most  a  question  of  an  equitable 

estate  only,  and  we  are  to  consider,  not  only  whether  a  court  of 

equity  would  order  a  legal  estate  to  be  conveyed,  but  whether  in 

that  case  the  conveyance  would  operate  ab  antecedently  so  as  to 

constitute  a  legal  estate  in  the  father  which  would  descend  upon 

the  heir ;  for  unless  that  be  so,  the  guardianship  in  socage,  which 

is  one  of  the  incidents  of  the  legal  estate  descending  with  it,  will 

not  go  to  the  widow*     I  think,  therefore,  that  the  widow  in  this 

case  was  not,  nor  ever  has  been  guardian  in  socage.    If  so,  her 

husband  could  not,  by  residence  in  the  parish,  gain  a  settlement, 

and  the  order  of  Sessions  must  be  confirmed.  —  Batlby  J.    1 

am  of  the  same  opinion.     A  court  of  law  generally  looks  at  legal 

rights  only,  and  not  at  doubtful  equitable  estates.     There  arc, 

indeed,  equitable  rights  recognised  by  acts  of  parliament,  of  which 

perhaps  courts  of  law  are  bound  to  take  notice ;  but  how  can  we 

in  this  case  see  that  the  party  is  entitled  to  an  equitable  estate  ? 

We  do  not  know  what  was  the  original  bargain  between  </.  E.  and 

iS.  E.  s  and  the  case  states  a  subsequent  conveyance  to  a  stranger, 

and  not  to  the  heir  at  law,  from  whence  a  totally  different  conclu- 

aion  from  that  contended  for  would  seem  to  arise.    Then  the  next 

auestion  is,  Is  there  a  guardianship  in  socage,  even  supposing 
lere  is  an  equitable  estate  ?  Guardiandship  in  socage  only  applies 
lo  cases  of  legal  estates,  and  no  case  can  be  cited  where  it  has 
existed  in  an  equitable  estate.  Therefore,  on  that  ground  alone, 
it  will  be  sufficient  to  say,  the  Sessions  have  drawn  the  right  con- 
dusion.  —  HoLROYD  J.  I  am  likewise  of  opinion,  that  there  is 
no  sufficient  estate  in  this  case.  Where  there  is  a  conveyance  to 
uses  not  executed,  or  on  trusts  stated  on  the  face  of  deeds,  the 
one  party  has  the  equitable,  and  the  other  the  legal  estate,  and 
in  these  cases  for  collateral  purposes  a  court  of  common  law  will 
take  notice  of  such  an  equitable  estate.  An  equitable  estate, 
however,  is  very  different  from  an  equitable  right  to  have  a  con- 
veyance of  the  legal  estate.  Here  the  party  had  only  the  latter, 
and  if  there  be  any  doubt  as  to  what  a  court  of  equity  would  do, 
this  court  cannot  take  cognizance  of  the  estate.  But  supposing 
there  is  a  sufficient  equitable  estate,  there  must  also  be  a  guardian- 
ship in  socage,  in  order  to  confer  a  settlement  in  this  case.  It  is 
to  be  observed  that  the  law  only  took  notice  of  the  tenant  of  the 
legal  estate.  It  was  his  duty  to  do  all  the  services,  if  of  age,  and 
if  he  was  an  infant  or  lunatic,  then  the  burthen  and  right  was  cast 
upon  the  guardian  in  socage.  The  guardian  in  socage,  therefore, 
was  only  appointed  in  the  case  of  a  legal  estate ;  for  otherwise 
there  would  have  been  this  incongruity,  viz,  that  two  persons 
would  be  bound  to  perforin  the  services ;  first,  the  trustee,  who, 
having  the  legal  estate,  was  bound  at  common  law  to  do  them, 
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.  and  alto  the  guardian  in  tocage  for  the  cutuique  trust.     It  is  taid 
that  the  widow,  by  an  application  to  a  court  of  equity,  might  be 
clothed  with  the  legal  estate ;  but  the  utmost  that  that  court 
could  do,  would  be  to  decree  a  comreyance  of  the  legal  estate  of 
the  infant,  who  would  then  take  by  purchase  and  not  by  descent, 
and  there  can  be  no  guardian  in  socage  except  where  the  heir 
takes  by  descent.  —  Order  of  Sessions  confirmed. 
Where tbere  it        657.  Rex  v.  Hamchurch,  M.  T.  59  G.S.  2B.&A*  189.  —  Re- 
no cuttom  for     moval  from  H.  to  P.    Order  quashed,  subject,  &c.  ^-  By  grant, 
^  Pjy^'      dated  May  13th  1799,  J.  T.,  father  of  the  pauper,  obtained  from 
manor  cannot     ^®  ^^^  ^  ^^  manor  a  piece  of  the  waste  in  the  appellant  parish, 
make  a  new        where  he  built  three  cottages.    The  grant  was  as  follows:  mu 
grant  of  a  copy-  **  To  this  Court  came  J.  T.  of  the  parish  of  M.,  in  his  own  proper 
bold;  and  if  he  «  person,  and  S.  his  wife,  and  prayed  to  be  admitted  tenant  to  all 
^***»  ^'jJiS"*'    "  ^®'  piece  or  parcel  of  land  or  ground,  being  part  of  the  waste 
hereby  no  ict-    "  ^"^  ^^  ^^  manor,  containing,  &c.  paving  to  the  lord  the  yearlv 
tlement  by         **  ^^^^  of  2i.  6</.,  to  whom  the  Tord  of  the  manor,  by  his  steward, 
estate:  UM      **  with  the  consent  of  the  homage,  granted  and  delivered  seiais 
also,  that  a         «  thereof  by  the  rod,  to  have  and  to  hold  the  said  piece  or  parcel 

grant  by  the  ~  --- 


yearly 

2m.  6d,  (which     *^  lord,  by  the  rod,  according  to  the  custom  of  the  said  manor,  at 
rent,  in  a  sub-    <«  the  yearly  quit-rent  aforesaid ;  and  by  suit  of  Court  and  other 
"^"IdiJd^*      "  customs  and  services  of  right  due  and  accustomed ;   and  be 
qi^t-rent)  is  a     **  givcth  to  the  lord  for  fine  for  such  his  admission,  nothing  of  the 
purchase  within  "  Special  favour  of  the  lord,  and  so  saving  all  right  of  the  lord,  he 
6G. I.e. 7., and  "  is  admitted  tenant  as  aforesaid,  and  his  fealty  is  respited,''  &c. 
being  under       The  Sessions  were  of  opinion,  that  this  grant  did  not  confer  such 
M.  confers  no    |m  estate  upon  the  pauper*s  father  as  would  give  a  settlement.— 
^"^^         Abbott  C.  J.    I  think  that  this  grant  was  not  a  valid  conveyance 
of  the  copyhold  estate ;  because  there  is  no  custom  stated  for  the 
lord  to  make  a  new  grant  of  copyhold  within  this  manor.     Unless 
that  custom  exists,  there  can  be  no  copyhold^  except  where  the 
land  has  been  at  all  times  demised  or  demisable  by  copy  of  court- 
roll.     The  lord,  therefore,  had  no  right  to  make  this  grant;  hot 
even  if  the  grant  were  good,  I  should  still  think  that  this  case  fell 
within  the  9  G.  1.  c.  7- ;  for  here  the  land  was  originally  demised 
for  a  mere  money  consideration,  to  be  paid  annually,  and  the  sum 
stated  in  the  case  was  a  full  consideration  for  all  that  the  lord 
granted  at  the  time.     I  cannot  distinguish  this  esse  from  Bffi  ▼• 
(a)^ai^pl.6S4.    fVarbUngton  (n),  which  must  govern  our  present  decision.     Then, 

if  the  case  falls  within  9  G.  1.  C.7.,  it  is  clear,  that  the  consi4e^ 
ation  was  less  than  30^,  the  sum  required  by  the  act.  —  Batlbt 
and  HoLROYD  Js.  concurred.  —  Order  of  Sessions  confirmed, 
i.  F..  being  658.  Rex  v.  Stapkgrove,  E.  T.  59  G.  3.  2B.ic  A.  527.  —  Re- 

seised  in  fee  of  a  moval  from  C  to  5.  Order  confirmed,  subject,  &c.  —  The  pauper» 
cottage,demised  bgipg  settled  in  5.,  married,  about  30  years  ago,  his  present  wife, 
ovvrseera  o^  Uie  ^^^  father, «/.  jP.,  at  that  time  was  seised  in  fee  of,  and  lived  in  s 
poor  for  1000  freehold  cottage  and  garden  in  C.  Having  afterwards  become  a 
years,  reserving  burden  to  that  parish,  on  the  10th  o^Juw  1798,  an  indenture  of 
a  pepper-corn  that  date  was  made  between  J.  JP.  of  the  one  part,  and  the  four 
rent,  and  conn-  churchwardens  and  overseers  of  the  said  parish,  J.  G.  being  one, 
there.  ^B^na  ^^*^®  Other  part,  by  which  indenture  F.,  for  and  in  consideration 
sick,  hi»  daugh-  of  divers  and  sundry  sums  of  money  which  he  had  already  received 
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of  the  said  churchwardens  and  oveneera,  and  of  the  convenient  terandhtr 
and  necessary  sums  which  he  must  in  future  receive  from  them  or  hmband  came, 
from  their  successorsi  as  also  for  and  in  consideration  of  the  sum  by  permiaaioo 
of  5s^f  did  grant,  bargain,  sell,  and  demise  unto  them,  the  said  ^^^  pviih- 
churchwardens  and  overseers,  and  their  respective  successors,  the  y^"^^.  „^ 
cottage  and  garden  above  mentioned,  with  the  appurtenances,  to  i^ke  care  of 
have  and  to  hold  the  same  unto  them  and  their  successors  for  the  him ;  after  hb 
time  being  from  the  making  thereof,  for  and  during  the  term  of  death,  the 
1000  years,  without  impeadiment  of  waste,  at  the  yearly  rent  of  ^"Sjf'j^^ 
one  pepper-corn,  under  the  usual  covenants  made  to  and  with  c^timiedto 
them  and   their  successors,  or  succeeding  churchwardens  and  reside  there 
overseers  for  the  time  being.    Shortly  afterwards  «/.  F.  left  the  aboire  40  dayi, 
cottage  and  did  not  return  to  it  again  until  a  short  time  previous  claimiDirft'HSht 
tn  his  death,  which  happened  in  the  year  1813,  when  he  was  asain  ^  ^  P?!? 

1         1  •     •         •  I  L*  » "^      t  /•    «.      ^  nan :  Held. 

placed  m  it,  with  another  pauper,  by  the  overseers  of  the  poor.  ^^  ^j.  thm» 
During  all  this  interval,  the  cottage  had  been  occupied  by  paupers,  bygpmd  a- 
placed  there  by  the  overseers  of  the  poor.  Scon  after  •/•  jF.'s  ■etdemn^ 
return,  his  daughter,  the  pauper's  wife,  came,  by  the  permission  of  bciog  entitled 
the  overseers,  to  take  care  of  her  father,  who  was  at  that  time  very  J|°^*'^^Jf'^°°* 
ill,  and  remained  there  at  and  after  his  death.  About  six  weeks  dencencAbdDs 
after  this  event,  the  pauper  joined  his  wife,  and  then,  as  «/•  F.  had  fnuiduleiit. 
died  intestate,  laid  claim  to  the  cottage  as  the  property  of  his  wife. 
The  overseers  having  mislaid  the  deed  above  referred  to,  and  con- 
sequently being  then  unable  to  substantiate  their  claim  to  the 
cottage,  the  pauper  and  his  family  continued  to  reside  there  until 
the  date  of  the  order  appealed  against ;  but  the  deed  having  been 
then  recently  found,  the  pauper  and  his  fiimily,  who  had  become 
chargeable  to  the  parish,  were  removed,  under  the  above  order  of 
the  above  magistrates,  from  the  cottage  alluded  to,  to  S.  Three 
of  the  original  lessees  have  been  long  dead,  and  «/•  G.  is  the  sole 
survivor.  The  question  for  the  opinion  of  the  Court  was,  whether 
the  pauper  gained  a  settlement  by  estate  in  right  of  his  wife,  by 
residing  more  than  40  days  in  the  cottage  in  question,  under  the 
circumstances  above  stated.  —  Baylet  J«  now  delivered  the 
opinion  of  the  Court.  In  this  case,  which  was  argued  last  term, 
in  the  absence  of  my  Lord  C.  J.,  there  were  two  questions ;  one, 
Whether  40  days'  residence  in  a  parish,  in  which  the  pauper  had  a 
freehold,  subject  to  a  lease  for  years,  would  be  sufficient  to  confer 
a  settlement  by  estate  ?  and  the  other.  Whether  it  would  be  so,  if 
the  residence  were  upon  that  estate,  and  without  right?  At  the 
time  of  the  argument,  the  first  point  appeared  to  us  to  be  settled, 
especially  by  the  case  of  Rex  v.  Houghton-le-Spring  (a)  which  (a)FM«,pL678. 
establishes  that  such  residence  is  sufficient ;  and  it  was  upon  the 
second  point  only  that  we  wished  for  time  to  consider.  Upon  that 
point  the  facts  are  these :  The  father  of  tho  pauper's  wife  had  a 
freehold  cottage  in  C;  in  1793,  he  let  it  to  the  parish-officers,  and 
their  successors,  for  1000  years,  and  they  took  possession ;  in  1813, 
he  was  placed  in  it,  with  another  pauper,  by  the  parish-officers, 
and  the  pauper's  wife  came,  to  nurse  him.  He  died  there  in  the 
same  year,  and  his  daughter  continued  in  the  cottage ;  and,  at  the 
end  of  about  six  weeks,  her  husband,  the  pauper,  joined  his  wife,  and 
laid  claim  to  the  cottage,  as  his  wifes  property.  The  parish- 
officers  had  mislaid  the  conveyance  to  them,  and  therefore  could 
not  withstand  this  claim,  and  the  fmupcr  and  his  family  continued 
their  residence  from  1813  to  1818,  when  the  pauper,  having  be* 
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come  chargeBble^  and  the  parish-officeni,  having  recently  found 
their  conveyance,  the  removal  in  question  was  made;  and  the 
point  submitted  to  our  consideration  by  the  Sessions,  is  this,  Whe* 
ther  the  pauper  gained  a  settlement  by  this  residence  ?  and  we  are 
of  opinion  that  he  did.  The  Sessions  have  found  no  fraud  in  the 
pauper  or  his  wife,  in  acquiring  or  retaining  possession ;  and  if  we 
were  at  liberty  to  infer  fraud,  which  we  are  not,  there  are  no 
premises  in  the  case  from  which  an  inference  could  properly  be 
drawn.  The  husband  comes  to  the  cottage  under  a  claim  of  right; 
and,  for  any  thing  which  appears,  he  might  really  believe  he  had 
that  right.  The  parish-officers,  who  fdone  would  gainsay  that 
right,  do  not  gainsay  it,  nor  take  any  steps  to  oppose  his  occupa- 
tion, but  acquiesce  in  it  for  a  period  of  more  than  four  yean. 
There  is  no  decision,  under  circumstances  in  any  respect  like  the 
(al^iiif^1.aS9.  present;  for  the  cases  of  Rex  v.  St.  MichaePst  Bath  (a),  and  Rex 
(A)ifai^pl.esa.  v.  CatheringtoH  (^),  were  cases  where  the  pauper  had  nothing  in 

the  parish  which  he  had  a  colour  for  calling  his  own  ;  and  if  not, 
we  must  look  to  the  words  of  the  statute,  wnich  give  the  right  of 
removal,  that  we  may  see  whether  this  case  is  within  the  mischief 
against  which  that  statute  meant  to  provide.    That  statute  it 
lB&  14  Car.  2.  c.  12.;   and  it  recites,  that  poor  people  are  not 
restrained  from  going  from  one  parish  to  another ;  and,  therefore, 
do  endeavour  to  settle  themselves  where  there  is  the  best  stock, 
the  largest  commons  or  wastes  to  build  cottages,  and  the  rodst 
woods  to  bum  and  destroy,  and  when  they  £ave  consamed  it, 
then  to  another  parish ;  and,  at  last,  become  rogues  and  vaga- 
bonds ;  and  then  it  enacts,  that  the  justices  may  remove  snch 
persons  to  the  parish  where  they  were  last  legally  settled,  either 
as  a  native,  householder,  sojourner,  apprentice,  or  servant,  for  the 
space  of  40  days  at  least.     Is,  then,  this  pauper  within  the  words, 
the  spirit,  or  the  mischief  of  this  provision  ?     He  comes  to  C,  not 
for  any  of  the  motives  this  statute  meant  to  repress,  but  because 
he  has  a  freehold  in  the  parish ;  not  to  prey  upon  the  parisli  stock, 
but  to  live  upon  that  of  which  he  is  a  freeholder,  and  as  to  which  he 
was  warranted  in  concluding  that  he  was  entitled  to  the  possession. 
This  is  not  a  case  of  fraud,  nor  a  case  in  which  the  pauper  is  con- 
scious at  the  time,  that  he  is  taking  the  possession  wrongfully ;  nor 
a  case  in  which  the  person  entitled  to  the  possession  takes  prompt 
measures  to  displace  him.     Leaving  such  cases  to  be  decided 
when  they  may  arise,  it  is  sufficient  for  us  to  say,  that  in  this  case, 
where  there  does  not  appear  to  have  been  fraud  or  consciousnesi 
of  wrong,  and  where  no  measures  were  taken  within  the  40  dajs 
or  afterwards,  to  dispute  the  pauper's  occupation,  we  are  of 
opinion,  that  this  residence  was  sufficient,  and  that  the  orders, 
which  proceeded  upon  the  ground  that  this  was  not,  ought  to  be 
quashed.  ^-  Both  orders  quashed. 
The  lord  of  a         659.  Rex  v.  Berksvoell,    E.  T.   4  G.  4.    \  B.&  C.  542.  —  Two 
manor  granted   justices,   by  their  order,   removed  «/.   Mattheuts,   his   wife  and 
a  lease  of  a  cou  children,  from  B.,  to  H.  T.    The  Sessions,  upon  appeal,  quashed 
jMrt  to  A  wUo  ^®  ovAeTy  subject,  &c.  Previous  to  the  residence  at  B.  the  pauper 
reuded  in  it       ^"s  settled  in  H,  J.,  the  appellant  parish.     In  the  year  1808,  a 
above  a  jcar,      lease  for  81  years  was  granted  by  the  lady  of  the  manor,  under 
and  died,  leav-    the  provisions  of  an  inclosure  act,  to  one  //.,  of  a  cottage  situate 
"fc**  j-*^*°^  >n  B.  at  the  aanual  rent  of  Is.     H.  was  residing  in  the  cottage  at 
ibree  daiigfi-       ^^^  ^j^^  ^f  ^y^^  ^^^^^^  ^^  continued  to  do  so  afterwards  for 
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upwards  of  a  year,  when  he  died  inteatatCt  leaving  a  widow  and  ten.    AdmU 
three  daughters,  one  of  whom  was  married  to  the  pauper.  Letters  niitntion  wst 
of  administration  were  granted  to  the  widow,  but  no  distribution  ^"^J^  ^ 
was  made  of  the  intestate's  effects.    After  the  death  of  //.,  his  ^'^ribiiti^'^ 
widow  lived  in  the  cottage  for  about  two  years  and  upwards.  One  tbe  estate  wm 
of  the  other  daughters,  with  her  husband,  resided  there  for  two  or  made.    After 
three  years  more,  and  then  the  pauper  and  his  wife  came,  and  ^if  death,  the 
resided  there  for  some  years,  and  until  the  period  of  their  re-  7^^^'  *."**.'  ^ 
moval,  with  the  permission  of  the  widow,  she  occasionally  helping  ant^lbm"^^' 
them,  and  always  paying  the  annual  rent  of  If.,  reserved  by  the  daughters  and 
lease.    The  pauper  never  paid  any  rent,  either  to»thc  widow  or  her  husband 
the  lady  of  the  manor.    The  question  for  the  opinion  of  this  Court  reused  in  it 


her 

any  sucn  mterest  as  would  nave  enaoied  him  to  say,    "'  i  husband  in  ber 

will  come  and  reside  on   this  property."     If  the  widow  of  //.  right,  had  not 

had  refused  to  let  him  do  so,  a  court  of  equity  would  not  have  sny  equitable 

assisted  him.    The  next  of  kin  had  not  even  an  equitable  interest ;  '"^'^  '*' J^ 

but  had  a  mere  right  to  an  account,  and,  perhaps,  upon  that  it  [tJII^'aettle- 

might  have  turned  out  that  the  widow  had  paid  debts  to  a  greater  ment  was  gain, 

amount  than  the  value  of  the  leasehold  property  in  question.  The  ed  by  their 

order  of  Sessions  must,  therefore,  be  quashed. — Bayley  J.    The  residence  in  it. 

caseofi^tfx  v.  Toddington  (a)  is  decisive.  Lord  Eilenborougk^B  (a)^nf»,p].65s. 
judgment,  there,  shows  in  what  cases  an  equitable  interest  will 
give  a  pauper  a  right  to  come  and  reside  upon  the  property. 
This  clearly  is  not  such  a  case,  even  supposing  the  pauper's  wife 
to  have  had  any  equitable  interest. —«  Ho lro yd  J.  concurred. 
—  Order  of  Sessions  quashed,  (b) 

660.  Rex  V.  HagwoHhingham,  E.  T.  4  G.  4.   I  B.&  C.  6S4.  —  A  built  a  house 
Upon  an  appeal  against  an  order  of  two  justices  whereby  E.  T.  ®"  *!*•  "^"teof 
his  wife  and  family,  were  removed  from  5.  to  //.,  the  Sessions  oon-  fj^^JJ^J^  il^ 
firmed  the  order,  subject,  &c.     In  the  year  1798  certain  com-  loid,  resided  in 
missioners,  in  pursuance  of  an  act  of  parliament  for  the  inclosure  it  two  yean, 
of  the  parish  of  H.,  made  their  award,  and  allotted  to  the  Earl  of  and  then  sold  it 
Ml  as  the  lord  of  the  manor  of  H.  an  allotment,  as  a  full  com-  }^  ^    ^ 
pensation  for  his  right  and  interest  in  the  soil  of  the  open  fields  elbr^'but 
and  commonable  and  waste  lands  within  the  manor.    In  the  year  ^^  conTeyance 
1S09,  one  Goodwyn  applied  to  Lord  Mm  for  leave  to  build  a  house  was  executed, 
upon  the  waste,  in  the  parish  of  //.    Lord  Af.  gave  him  liberty,  in  C  resided  in  it 
writing,  to  build  a  house  on  the  place  in  question.   G.  built  there,  on  fi\e  years,  and 
the  waste  by  the  road  side,  in  the  same  year,  a  blacksmith's  shop,  ^   ^''i^  to 
which  two  years  afterwards  he  sold  to  one  ^.,  who  sold  it  to  the  ^i,^  i^^^  ^„j 
pauper  for  30/.     No  deed  of  conveyance  was  executed  to  the  then  sold  his 
pauper.   The  pauper  converted  the  shop  into  a  dwelling-house,  interest.    No 
where  he  resided  during  five  years,  and  then  sold  it  to  one  Wm  for  adverse  dum 
S4/.     The  pauper  continued  to  live  therein  as  tenant  to  W.  for  ^]™^w 
two  years  longer.     During  the  five  years  that  the  pauper  resided  aii^ush  C 
in  the  house  as  owner,  he  paid  1«.  a  year  to  Lord  M.,  as  lord  of  pidd  a  cond- 
the  manor.    The  surveyor  of  the  highways  once  demanded  this  If.  deration  ofactf. 
tQ  be  paid  to  him,  but  it  was  never  so  paid.    On  the  pauper  when  be  pur- 
quitting  the  house  W.  went  to  live  there,  and  it  is  let  by  iv*  to  a  ^'^^^u  m^ 
tenant  for  2/.  18«.  a  year  at  the  present  time.     No  adverse  claim  'i||,t  i^ure  by' 
has  ever  been  made.  — Abbott  C.  J.  now  delivered  the  judgment  purchase,  m 
of  the  Court.    We  have  considered  of  this  case,  and  we  are  of  interest  or  '' 

{h)  Sea  Rei  ii.  Widworthy,  antty  pi.  61S.     Res  v.  Slandon,  |wff,  pi.  701. 
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ertaicfuffieieBi  opinion^  that  the  pauper  had  not  gained  a  settlement  in  f/.,  and» 
toconftrsKt-  consequentlji  that  the  rule  for  quashing  the  orders  must  be  made 
acmem  witbiD  absolute.  In  support  of  the  orders  it  was  contended,  that  this  was 
^9G.i.  c7.  ^  settlement  obtained  by  purchase  of  an  estate  or  interest  in  the 
^  '  parish,  for  a  consideration  of  30/.  paid.     Some  discussion  arose  as 

to  the  nature  of  the  estate  or  interest  by  the  purchase  whereof  s 

settlement  may  be  acquired.    But  we  think  the  enquiry  into  that 

point  unnecessary  in  this  case ;  because,  upon  the  facts  stated, 

(a)Jnu^»6S4m  <^^  ^n  the  authority  of  the  case  of  Rex  v,  Homdon-on-the'  Hiii(a)f 

we  think  there  has  been  no  purchase  of  any  estate  or  interest  of 
which  we  can  take  notice.  It  is  stated  in  the  case,  that  the  pauper, 
after  his  purchase,  paid  If.  a  year  to  Lord  M.,  but  no  such  pay- 
ment appears  to  have  been  made,  either  by  B.,  who  sold  to  the 
pauper,  or  by  G.,  who  erected  the  building  and  sold  it  to  B, 
Therefore,  although  the  pauper  might,  in  consequence  of  this  pay- 
ment, have  acquired  the  character  of  a  tenant  from  year  to  year, 
yet  there  is  nothing  to  give  that  character  either  to  Jb,  or  G.,  and 
the  matter  purchased  by  the  pauper  is  the  same  as  in  the  case 
referred  to.  It  was  there  decided,  that  a  licence  to  occupy  does 
not  operate  as  a  grant,  nor  confer  any  legal  title;  and  as  to 
equitable  right  or  title,  the  observations  made  by  Lord  EUe*' 
borough  are  uminswerable :  **  We  cannot  take  into  our  consider- 
**  atibn  what  it  may  be  conjectured  a  court  of  equity  would  de- 
^'  termine  in  this  case.  Perhaps  a  court  of  equitv  might  inter- 
"  fere,  but  can  we  say  with  certainty  th&t  it  would  ?  We  ought 
«  to  see  that  the  party  has  clearly  an  equitable  interest*  and  not 
**  merely  such  a  claim  as  might  possibly  induce  a  court  of  equity 
**  to  interpose  in  some  way  or  other."  Upon  the  eround,  there- 
fore, that  this  was  not  a  purchase  of  any  estate  or  interest  in  the 
laud  or  building,  we  are  of  opinion  that  no  settlement  was  gained. 
—  Order  of  Sessions  quashed. 
A  written  661.  Rex  v.  Geddington,  T.  T.  4  G.  4.  2B.Sc  C.  129.  —  Upon 

"^IdTf^ur**  appeal  against  an  order  whereby  G.,  his  wife  and  children,  were 
mirdiMcofan  '^'"oved  from  Geddington  to  D.,  the  Sessions  quashed  the 
ettate,  tobe  order,  subject,  &c.  In  November  1814,  the  pauper,  G.,  bemj 
paid  for  by  two  then  resident  in  the  parish  of  Geddinglon^  enterea  into  a  written 
iottalmento;  agreement  with  one  N,y  by  which  the  latter  agreed  to  sell  to  G., 
hT  ^^M^  ^  ■"  ^^^  messuage,  &c.  situate  at  D.,  therein  described,  at  or  for 
witWn  afew  '^^  P*^'^®  ^^  SiOl.^  to  be  paid  as  follows  :  the  sum  of  ICCWL,  on 
dajs  after  the  the  SOth  day  of  November  instant,  and  the  sum  of  1 50/.  on  the 
signing  of  the  24th  Jtin^  next,  with  interest  for  the  same,  afler  the  rate  of5f* 
agreement,  and  for  100/.  for  a  year  from  the  date  of  the  agreement.  And  M 
the  ****-i^  agreed  at  his  costs  to  make  out  a  good  marketable  title  to  the 
ofiJ^^months.  Premises,  and  to  convey  the  same  at  the  costs  of  G.  on  the  £*th 
Hie  vendor  wat  JuneneyX^  00  parent  of  150/.  with  interest.  And  G.  agreed  with 
to  make  out  a  M,  tb  pay  to  him  on  the  said  SOth  November  instant,  the  said 
good  title  on      sum  of  160/.,  and  also  the  further  sum  of  150/.,  with  interest  on 

the  uSIurtal^  *^®  ^^^  ^^^  "^""^  "®^^'  ^"  having  the  premises  thereby  agreed  to 

ment,  and  to  *  ^^  '^'^  conveyed  to  him,  G.     And  on  payment  of  the  sum  of  lOOf. 

convey  the  pre-  ^*  ^^s  to  be  let  into  the  possession  ot  the  premises ;  but  in  citft 

wnttgi  but  the  default  should  be  made  by  him  of  payment  of  the  160/.,  the 

purchaMT  was  agreement  was  to  be  void,  and  N.  wbs  to  be  at  liberty  to  sell  the 

^^1^1^"^  premises  on  the  5th  December  next.     The  sum  of  160/.  was  paid 

temmncnt'of  ®"  *^®  ^"^  appointed,  and  full  i>osse8sion  then  given  by  N^  and 

the  fint  imuU  ^^^  pauper  resided  in  the  house  in  />.  for  a  year  and  a  half,  and 


Sect.  2.]  the  kind  op  estate.  g^ 

upwards,  immefliately  subsequent ;  but  he  never  paid  the  ISOl.  ment.    The 
to  agreed  to  be  paid  on  the  24>th  June^  nor  was  any  conveyance  purchoMrpud 
ever  executed.  An  action  at  law  was  brought  by  iV.  for  the  150/. ;  the6nt  insiaU 
but  afterwards  by  an  agreement  between  the  parties  the  same  ™^^  *°^  *■• 
was  discontinued;    iV.   paying  the  costs  and  returning  to  the  '?**"^P<»«»- 
pauper  SO/,  of  the  said  160/.  and  the  pauper  agreeing  to  give  up  UnuedlnMM^ 
the  contract  and  the  possession,  which   was  accordingly  done,  session  for  a 
—  Bayley  J.   In  cases  relating  to  the  law  of  settlement,  the  year  and  a  half 
manner  of  determining  any  particular  point  is  not  so  important,  j'"'  ^'^  ^**^ 
as  it  is  that  the  decisions  should  be  uniform  and  consistent.     For  H^"""^  "^^ 
as  that  law  is  admininstered  gratuitously  by  a  most  respectable  My^coiiveyonce 
and  meritorious  body  of  magistrates,  whose  habits  and  duties  are  ever  executed ; 
not  likely  to  make  them  acquainted  with  the  nice  distinctions  of  and  the  pur. 
the  courts  of  equity,  it  is  desirable  that  they  should  have  cases  chaser  after- 
settled  upon  plain   grounds   for  their  direction,  rather  than  that  T"^'  **^  "P 
they  should   be  called  upon  to  entertain  and  decide  difficult  uminrecdvinir 

Questions  of  equitable  law.     The  question  in  this  case  arises  on  btckpartof  the 
le  9  G.  I.e.  7.  §5.,  by  which  it  is  enacted,  "  that  no  person  shall  first  instalment: 
'*  be  deemed  to  acquire  or  gain  any  settlement  in  any  parish,  for  or  Held,  that 
«*  by  virtue  of  any  purchase  of  any  estate  or  interest  in  such  parish  JJIl^  Jff  *  *^^' 
**  whereof  the  consideration  for  such  purchase  doth  not  amount  to  ^Jl^  dld^not 
**  the  sum  of  30/.,  hondjide  paid.'*  There  must,  therefore,  either  be  acquire  an 
an  estate  or  interest  purchased  ;  and  by  the  latter  word  I  under-  equitable  estate, 
stand  a  definite  interest,  for  which  the  party  contracts  at  the  time  of  ^  >*  ^  g^n  a 
making  the  contract.    If  the  question  raised  were  res  integra  1  "^^jj^'^f"'  p 
should  be  disposed  to  hold  that  the  legislature  meant  a  legal  c."  ^(5.  ^    '' 
interest  only.     It  has  been  decided,  however,  that  a  cestui  que 
trust  has  a  sufficient  interest  in  land  to  gain  a  settlement  under 
this  statute,  and  I  feel  bound  to  adhere  to  those  decisions ;  but 
there  may  be  a  distinction  between  an  equitable  estate  and  a  mere 
equitable  right,  and  that  is  adverted  to  by  my  brother  Holroyd^ 
in  the  case  of  Rex  v.  Toddington.  («)     The  case  of  Rex  v.  Long  (a)jintetA  656 
Bennington  (b)  is  expressly  in  point  with  the  present,  and  shows,  that   ..^.  ..'^ ' 
in  cases  of  constructive  trusts,  a  settlement  is  not  gained  by  the  ^^  bv^U^ 
cestui  que  trust*    The  agreement  there,  indeed,  was  by  parole,  BaileyT 
bat  that  circumstance  formed  no  ingredient  in  the  judgment  of 
tbe  court.     The  principle  of  the  decision  was,  that  a  court  of  law, 
perhaps  in  ignorance  of  what  a  court  of  equity  would  do  under 
the  circumstances,  held  that  it  was  not  the  case  of  a  mere  naked 
'trustee  and  a  cestui  que  trusty  for,  until  the  payment  of  the  full 
purchase-money,   tlie  vendor  had  a  beneficial  mterest,  and  was 
something  more  than  a  trustee ;  and,  therefore,  that  no  settlement 
was  gained.     There  is  one   distinction   between  the  two  cases. 
In  the  case  cited  it  does  not  appear  when  the  residue  of  the    - 
purchase-money  was  to  be  paid ;  whereas  in  this  case  part  was 
paid  on  the  30th  November^  and  the  residue  was  to  have  been 
paid  on  the  24th  June.     And  it  is  said,  that  during  the  interval 
the  pauper  was  irremovable ;  but  I  think  he  was  not  irremovable 
till  the  24th  June^  because  it  was  not  his  own  estate,  either  at 
law  or  in  equity,  until  he  paid  or  tendered  the  residue  of  the 
porchase-money ;  and  that  being  so,  I  am  of  opinion  that  there 
was  no  settlement  gained  in  !>.,  and,  therefore,  the  order  of 
Sessions  must  be  confirmed. —  Holroyd  J.    I  am  of  opinion 
that  this  was  not  to  be  considered  the  estate  of  the  pauper,  either 
in  law  or  equity,  so  as  to  give  him  a  settlement  under  the  con* 
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tract  which  ii  stated  io  llie  case.  Whether  if  the  vendee  ha4 
paid  or  offered  to  pay  the  remainder  of  the  purchase-money,  aa 
equitable  estate  would  have  been  gained,  so  as  to  give  a  settle* 
naenti  is  a  very  different  question.  The  cases  which  have  been 
cited  show,  that  where  the  vendee  has  performed  the  contract  ia 
part,  and  has  offered  to  pay  the  remainder  of  the  purchase-money, 
the  vendor  then  becomes  a  trustee  for  the  vendee,  and  a  court  of 

2|uity  will  compel  a  specific  performance.  The  case  of  Tie 
ing  V.  Long  Bennington  seems  to  me  to  have  been  properly  de- 
cided, and  to  govern  the  present.  There,  indeed,  the  contract 
was  by  parole,  and  it  did  not  appear  that  the  vendee  was  to  have 
possession  for  a  specific  period  of  time;  but  these  disUnctlone 
were  not  relied  upon.  Here,  time  is  given  till  June,  when  the 
residue  of  the  purchase-money  is  to  be  paid  ;  and  it  is  agreed  thst 
the  vendee  should  have  possession  till  that  time.  The  efiect  of 
which  is  merely  this,  that  it  might  or  might  not  amount  to  a  demiie 
.for  that  time ;  but  there  is  not  sufficient  found  in  tlie  case  to  shov 
that  there  was  a  renting  of  a  tenement  of  10/.  annual  value.  But 
it  is  said,  that  at  all  events  there  was  a  purchase  of  an  interestfor 
six  months ;  it  does  not,  however,  appear  how  much  was  to  bs 
paid  for  that,  or  that  the  pauper,  in  purchasing  that,  acquired  sa 
uterest  in  land  to  the  value  ot'dOL  If  the  contract  was  rescinded 
by  the  fault  of  the  vendor,  it  is  questionable  whether  any  thing 
could  be  recovered  for  the  possession  during  the  six  months.  Fer 
these  reasons  I  think  that  no  settlement  was  sained  in  D.^ 
BssT  J.  It  has  long  been  settled  that  an  equitable  estate  will  sa- 
tisfy the  words  any  estate  or  interest  in  the  9  G*  1. ;  but  it  must  be 
a  clear  and  absolute  equitable  estate ;  such  an  estate  as  a  court  of 
equity  would  put  the  person  claiming  it  into  the  complete  posiBi- 
sion  of,  and  protect  him  against  any  attempts  to  disturb  his  ear 
enjoyment  of  it.  A  court  of  equity  could  not  give  possession  lo 
a  purchaser  who  had  not  paid  the  purchase-money,  or  keep  hini 
in  possession  if  he  were  put  in  against  the  legal  claim  of  the  veadsr* 
Such  a  purchaser  has  only  an  inchoate  right,  which  is  not  i^ 
dered  a  perfect  equitable  estate  until  he  has  paid  all  that  iia 
has  stipulated  to  pay.  Where  purchasers  have  been  ready 
to  pay  the  price,  and  tendered  it  to  the  vendor,  cases  haws 
occurred  in  which  very  nice  questions  have  arisen,  whether  tbfif. 
are  entitled  to  a  conveyance.  The  business  in  which  we  are  oc* 
cupied  in  this  court  does  not  qualify  us  for  the  decision  of  sacb' 
points.  But  if  we  are  incompetent,  how  much  more  so  nutft 
those  be  who  compose  the  Courts  of  Quarter  Sessions^  aad 
these  things  cannot  be  submitted  to  us  until  they  have-  first  fan^ 
decided  upon  by  them.  I  say,  therefore,  with  my  brother-  Aij/f^Oi 
(a)Anii,pV684.  the  case  of  the  Z%e  King  v.  Homdon'on^e-HiU  (a),  "  we  qmot 

**  know  how  a  Court  of  equity  will  deal  with  such  a  case  ;**  and.toii 
I  do  not  see  that  the  pauper  had  any  equitable  estate ; 
not  suah  a  perfect  one  as  confers  a  settlement.— -Order 
firmed. 

A  wido#, be.  662.  Rex  v.  Nortkweald Bauett,  E.  T.5G.^.2B^A  C. 72i.[]^ 
fore  assl^ment  M»  /2.,  widow,  and  her  six  children,  were  removed^  from  N.  to  .M 
of  dower,  has  Upon  appeal,  tlie  order  was  quashed,  subject,  &c.  12.,  jj^ 
^t^  t^  f!^^P^^'»  husband,  died  in  May,  1822,  seized  of  a  freehold  e$fMU 
l^ndofwliich  I'*^^  to  dower  in  N.  Dower  was  not  barred,  but  it  t^  pot 
•he  in  dowable    been  assigned,  nor  have  any  step  been  taken  fqr  that  purpois* 

12 
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The  heir  at  law  has  been  from  the  time  of  his  birth  an  idiot,  and  •>  to  be  irm- 

at  IL*B  death  was  21  years  of  age.     In  the  year  1820,  long  after  ^^^^Jj?^ 

the -marriage  ofR,  and  M.  the  estate  was  mortgaged  for  a  term  of  wbiS^luid 

1000  years  by  /?.,  to  secure  the  payment  of  100/.    The  mortgagee  iic». 

deceived  from  the  tenant  the  full  half  ycar*s  rent,  which  accrued 

after  the  death  of  R.  at  Michaelmas  last,  out  of  which  he  paid 

the  sum  of  31.  to  the  pauper  AT.,  and  took  from  her  the  following 

receipt ;  **  The  7th  December  1822,  received  of  the  heir  at  law 

**  ofmj  late  husband,  R.,  deceased,  the  sum  of  S/.,  by  the  payment 

**  of  H.,  (the  tenant,)  being  my  third  share,  as  his  widow,  of  the 

**  half  year*s  rent  of  the  freehold  part  of  his  estate  at  T.  common, 

**  ID  M,  due  Michaelmas  last.'*  R.  lived  in  M.,  and  after  his  death 

the  pauper,  his  widow,  resided  in  that  parish  for  some  months, 

and  then  hired  and  lived  in  a  cottage  in  M,  which  was  not  on 

the  husband's  estate.     Before  her  residence  of  40  days  had  been 

completed  in  that  parish,  she  became   chargeable,  and  was  re- 

moTed.-^  Abbott  C.  J.    The  case  of  Rex  v.  Painswick  {a)  was  (a)//n/<',pl.e27. 

stronger  in  favour  of  the  settlement  claimed  than  tlie  present 

oue :  for  there  the  pauper  had  actually  resided  upon  the  pro- 

rrty,  out  of  which  the  claim  to  a  settlement  arose.  I  think  it 
our  safest  course  to  abide  by  that  decision.  If  we  consider 
the  nature  of  the  widow's  right  to  dower  before  assignment,  it 
will  be  seen  that  she  had  not  any  right  either  legal  or  equitable 
to  the  land.  Her  legal  right  was  to  have  dower  assigned,  her 
equitable  right  to  have  an  account  of  the  rents  and  profits.  But 
in  Rex  v*  Berksxvell  (b);  a  right  of  that  nature  was  held  insufficient  (b)Ante,pl659, 
to  confer  a  settlement.  Upon  the  authority  of  those  two  cases, 
)nit  oarticularly  the  former,  that  being  a  case  of  dower,  I  am  of 
opimon  that  the  widow  of  R,  had  not  any  right  to  reside  in  the 
nuish  of  jV.,  and  that  the  order  of  Sessions  must  be  quashed. — 
Order  of  Sessions  quashed. 
'  663.  Rex  v.  JJaniUlio  Grossenny^  E.  T.  7  G.  4.  5  B,&  C.  461. —   a  made  a  parol 

2 on  an  appeal  against  an  order,  whereby  W.  £.,  his  wife,  and  agreement  with 
tdren,  were  removed  from  St,  P.  to  Z..,  the  Court  of  Quarter  B,  for  the  pur- 
Sessions  confirmed  the  order,  subject,  &c.     IV.  E.  was  born  in  chase  crfacot- 
dte  parish  of  Z.,  and  he  also  gained  a  settlement  in  the  parish  by  ^^^^^4^'^ 
Hring  and  service.     The  parish  of  L>  relied  on  shewing  a  subse-  took  posseMioo, 
qoent  settlement  in  a  third  parish,  namely,  S.    In  1816  the  pauper  and  paid  so/, 
ouideaparol  agreement  with  one  C,  for  the  purchase  of  a  cottage  on  account,  and 


garden,  in  the  parish  of  5.,  for  the  sum  of  40^.     Under  this  '"'^^  ^  ^ 
contract  he  took  possession,  and  paid  C  30l.  on  account ;  no  con-  ^I^f!!.'    «?. 

*^  lA/^i  «ii^»  conveyance  was 

vcyance  was  ever  executed.    After  the  pauper  had  been  m  pos-  executed. 


ion  12  months,  living  and  sleeping  in  it  with  his  wife  and  After  A  bad 
children,  he  sold  the  property  for  40^.  to  fT.,  to  whom  he  gave  up  been  in  poaies. 
potienion,  and  afterwards  paid  the  remaining  10^.  to  C.    The  u^Ij^J^**^ 
fMiuper  never  was  in  possession  of  the  premises  after  he  had  paid  p^fo,.  40^ 
the  whole  of  the  purchase  money.     fV.  is  now  in  possession  of  the  c,  to  whom  he 
cottaffe  and  garden.    The  question  for  the  opinion  of  this  Court  gave  up  pos- 
was.  Whether  the  pauper  gained  a  settlement  in  S.? — Batley  J.  •esrion.    A  ^ 
I^is  very  desirable  to  adhere  to  the  language  of  the  act  of  parlia-  i^"**^'?"^ 
riimt,  and  to  the  construction  put  upon  that  language  in  decidied  ^^'^. 


The  statute  9  G.  1 .  c.  7.  s.  5.  enacts,  "  That  no  person  shall  chaae-^ney  to 
^be  deemed  to  acquire  or  gain  any  settlement  in  any  parbh  for  or  B:  Held,  t&at 
•*by  virtue  of  any  purchase  of  any  estate,  or  interest  in  such  Adidnotgrfn 
**"  parish,  whereof  the  consideration  of  such  purchase  doth  not  any  isttltineqi 
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by  the  purcfaaae  **  amount  to  the  sum  of  30/.  bond^de  paid/'  Inhere  must,  there* 
of.Boy  dtateor  fore,  be  a  purchase  of  an  estate  or  interest,  and  by  the  latter  word 
Sr*"'  ^"fi*^  °*"*^  ^®  understood  some  specific  definite  interest,  and  the  party 
c??,"?*.^  contracting  must  become  the  purchaser.     Rex  v.  Long  Bennina- 

ton  (a)  and  Rex  v.  Geddington  (b)  establish,  that,  although  an  equitable 
(ft)^ii/e,pl.661.  gg^te  is  sufficient  to  give  a  settlement,  still  the  purchase  must  be 

completed :  and  that  if  it  be  not  an  estate,  but  an  equitable  right 
only,  no  settlement  is  gained.  The  principle  deducible  from  those 
cases  is,  that  the  relation  of  trustee  and  cestui  que  trust  roust  be 
created  in  order  to  give  a  settlement  by  the  purchase.  In  Rex  v. 
Geddington  the  agreement  was  to  purchase  an  estate  for  310/.,  of 
which  160/.  was  to  be  paid  on  the  30th  November^  and  150/.  .on  the 
S^th  June  then  next.  The  latter  sum  was  never  paid  ;  the  pauper 
resided  a  year  and  a  half,  and  afterwards  the  contract  was  re- 
scinded. There,  by  paying  150/.,  a  perfect  equitable  estate  would 
have  been  acquired;  but  it  was  never  paid,  and,  therefore,  the 
.  pauper  was  held  never  to  have  had  a  perfect  equitable  estate. 
Here  the  pauper  had  paid  30/.,  and  by  paying  10/.  more,  he  would 
have  performed  all  he  was  bound  to  do,  and  would  have  acquired 
a  perfect  equitable  estate.  During  the  whole  time  the  pauper  was 
in  possession,  in  this  case,  he  might  have  been  removed.  He 
never  was  the  purchaser  of  an  estate  or  definite  interest.  It  has 
been  ingeniously  argued  that  the  payment  of  the  10/.  would  have 
given  the  purchaser  a  right  to  demand  a  conveyance,  and  that  as 
it  might  have  been  made  at  any  time,  the  payment,  when  made, 
related  back  to  the  time  when  the  occupation  began  ;  and,  therer 
forC)  that  the  estate  by  relation  was  the  estate  of  the  purchaser 
from  the  time  when  his  occupation  commenced.  I  think,  how- 
ever, that  for  the  purpose  of  gaining  a  settlement,  such  a  payment 
did  not  give  him  the  estate  ah  initio^  but  only  from  die  time  when 
the  payment  was  actually  made.  The  expression  of  mv  brother 
Holroydy  in  Rex  v.  Gqddington,  as  to  the  vendee  having  acquired 
a  settlement  by  having  paid  or  offered  to  pay  the  remainder  of  the. 
purchase  money,  must  be  understood  in  that  sense. — Holroyd  J. 
I  think  there  is  no  distinction  between  the  cases  of  ^ex  v.  jBbi- 
nifigton  and  Rex  v.  Geddington  and  the  present  case.  Tiie  pauper 
in  tuis  case  never  was  in  possession  of  the  estate  after  he  had  paid 
the  10/.  He,  therefore,  never  came  to  settle  upon  his  own  estate. 
A  tender  of  the  purchase  money,  perhaps,  might  have  been  equi- 
valent to  payment,  on  the  principle  that  an  offer  to  perform  is 
equivalent  to  actual  performance ;  but  then,  in  that  case,  in  order 
to  give  a  settlement,  the  purchaser  at  the  time  of  the  tender  must 
have  had  a  right  to  continue  to  hold  the  premises.  Here,  at  the 
tinfte  when  the  payment  of  the  residue  was  made,  the  purchaser 

had  no  right  to  hold  the  possession  of  the  premises. Litti.1- 

DALE  J.  concurred.—  Order  of  Sessions  confirmed. 

HI.  Of  the  Value  of  the  Estate. 

ThepurdiMeof  664.  St.  PauVs  Waldon  v.  Kempton,  E.  T.  13  G.  J.  FoIe^,238. 
a  copyhold         —  ^.  purchased  a  copyhold  tenement  in   St.  P.'s,  which,  with 

v'aJ^thTfi^e'  ^^®  ^"^  ^^^  ^^^®  .P^*^  ^*^  ^^®  Court,  amounted  to  301;  and  the 
Midfbestbm.  officers  of  the  parish  of  A',  gave  him  2/.  towards  paying  his  fine 
on^atniNiiit  fo     ^^^  ^^^f  •  ^^  ^^^  insisted  that  this  was  fraudulent,  and  not  a  good 

(a)  A  MS.  case  rpfcrred  toby  Mr.  J.  Bailey,  2  B.  &  C.  1.12. 
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porchas^  within  the  statute  of  9  G.  1 .  Bufficient  to  gain  a  settle-  ^^  it  wflieifnt 

ment.  -»The  whole  Court  said,  that  they  could  not  take  notice  farthcpurpoHs 

of  its  being  fraudulent,  unless  the  Justices  had  adjudged  it  so.  of  settlement, .. 

unless  it  be  found  to  be  a  fraudulent  purchase* 

e65.  Rex  V.  5^  Mary,  Whitechapel,   T.  T.  S&9G.2.  Burn  A  lease  of  so 

S,  C.  55. —  The  pauper  having  a  leasehold  o^  5L  per  annum  value  y*^"»  ^fa^o^- 

In  M.,  for  the  term  of  50  years,  for  which  he  paid  only  6d,  per  !^r,1t'S.^'  * 

annum  reserved  rent,  he  went  and  lived  there  upon  it,  and  was  a  year  Vent,  upon 

housekeeper  25  years,  and  then  sold  the  remainder  of  his  term,  which  the  pur- 

and  all  his  interest  therein,  for  32/.  —  The  Court  held  this  to  be  cha^ser  resides 

a  very  plain  case,  and  that  the  settlement  of  the  pauper  was  at  '^  ^^^  ^®*"» 

M.,  for  that  the  selling  the  leasehold  made  no  difference.  f"*^  thein»ells 

'  o  the  remainder 

of  the^tertn  for  32/.  is  an  estate  of  sufficient  value  to  gaij  a  settlement. 

666.  Rex  v.  Tedford,   T.  T.  S  &  9  G.  2.  Burr.  S.  C  57.  —  G.'  If  •  man  pur- 
was  settled  at  T.,  and  contracted  with  A.  for  a  house  and  curtilage  chase  ahoyse 
in  JV.  for  39/.  which  was  conveyed  to  G.  and  his  heirs  accordingly,  J    o^^*^!^ 
in  consideration  of  39/«     G.  paid  91.  and  B.  paid  the  remaining  p^y  ^^i'  g^^ 
SO/,  to  A-i  by  G.'s  order.     The  conveyance  was  dated  2d  May  himself,  the 
1730,  but  was  not  executed  till  the  IQtli  of  May  1730.     Upon  the  remainder  being 
18th  of  June  1730  G.  mortgaged  the  premise's  to  B.  by  demise'  paid  for  him  by . 

lor  1000  years,  under  a  proviso  to  be  void  on  payment  of  the  "["end, to 

.    "^  r-f         ^'        J    •  if  ^   /•  whom  he  aiort- 

flBoney  m  a  year.     G.  continued  m  possession  about  four  years  gaged  the  preT. 

after  the  mortgage ;  and  then  B.  entered,  by  virtue  of  the  said  mises,  as  a 

mortgage  and  a  release  of  the  equity  of  redemption.     G.  being  security,  and 

thus  out  of  possession,  was  removed  to  T.  —  Lord  Hardwicke  :  ^^^j  «A^  the 

This  is  a  new  case.     The  question  is.  Whether  it  is  within  9  G.  1.  ^P^™"*"*  ^^ 

c.  7.?  and  it  does  not  appear  to  me  to  be  within  this  act.     The  act  eniered*imder 

lays,  that ''  none  shall  gain  a  settlement  by  virtue  of  any  purchase,'  his  mortgage, 

**  whereof  the  consideration  doth  not  amount  to  the  sum  of  30/.  and  turned  out 

•*  bond  fide  paid,  for  any  longer  term  than  he  shall  inhabit  in  such  the  purchaser; 

^  estate :"  so  that  it  is  confined  to  purchases  under  30/.  bond  fide  ^^^  ^j""  "  * 

K*d  ;  consequently,  if  the  vendor  had  such  consideration  of  30/.  ^^^  and  will 
\afide  paid  to  him,  it  is  not  within  this  act.     Now  in  the  pre-  gain  a  settle- 
sent  case  the  consideration  was  39/.,  and  was  bond  fide  paid  to  the  ment. 
vendor;  and  it  would  be  pretty  hard  to  say  that  the  justices  had 
A  power  upon  this  act  to  inquire  whether  the  purchaser  borrowed 
the  money  or  not.     It  is  a  common  case  to  borrow  money  to  make 
purchases ;  nothing  is  more  frequent  than  borrowing  a  sum  to 
make  up  the  price.  —  The  other  Judges  concurred. 

667.  Rex  V.  Stockland,   H.  T.    15  G.  2.    Burr.  S.  C.  169. —  Tlie  mortgagee 
Spilier^  the  pauper,  was  settled  in  S.     Salter,  of  C,  being  pos-  of  a  term  for 
aessed  of  a  house,  orchard,  and  garden,  containing  an  acre,  in  C,  g^'** '®  *'*?*" 
fet  the  residue  of  a  term  of  years  determinable  on  three  lives,  for  interest,  and 
which  cost  40/.,  by  indenture  mortgaged  the  house  and  premises  is/.  lOs.  more 
to  Spiller,  during  the  residue  of  the  term;  subject  to  redemption  by  bond  and 
on  payment  of  15/.  with  lawful  interest  on  a  day  therein  men-  «mple  contract, 
tinned,  and  passed  in  the  lifetime  of  Salter.     Salter  afterwards  T**^^*}.!}!® 
died  intestate ;  at  the  time  of  whose  death  one  of  such  lives  was  n^rtMiKjr* 
dead  ;'and  there  was  then  due  on  such  mortgage  the  principal  sum  takes  out  ad- 
of  15.,  and  1/.  \0s.  for  two  years*  interest  thereof.     The  mortgage-  ministration  as 
monies  being  then  not  paid,  and  Salter  being  also  indebted  to  « principal 
SpUler^  by  bond  and  simple  contract,  in  the  sum  of  18/.  10*.,  "tsditor,  and 
making  in  all  35/.,  S/?i//er  agreed  with  the  widow  of  Sa//rr,  that  JJX^IJIS^*' 
in  case  she  would  renounce  the  adniinistration,  she  should  have  possessed  of  the 
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Mtete,  gains  m  the  household  goods ;  which  was  done  accordingly :  and  on  her 
flettlameat  hj  a  renunciation,  SpiUer  took  letters  of  administration,  as  principal 
J^^^  creditor,   to  Salter^  and  thereupon   entered  upon  such   house, 

^^  orchard,  and  premises,  (which  were  then  appraised  at  25/.,)  t^nd 

Scr.  1I6S.  possessed  himself  thereof,  and  also  of  a  cvder-wring,  appraised  at 

2/.     The  rest  of  the  effects,  which  were  appraised  at  1/.,  he  per- 
mitted the  widow  to  keep  and  retain  to  her  own  house,  pursuant 
to  such  agreement.     Spiller  then  removed  into  the  parish  of  C, 
and  settled  in  the  house  and  premises,  and  was  offered  30/.  for  the 
same,  and  continued  to  dwell  therein  eight  years,  when  the  estate 
determined  ;  nevertheless,  he  continued  in  the  house  till  he  was 
removed.— -The  Court  were  unanimous  tha(  he  was  legally  set- 
tled in  C.     The  consideration  he  has  bond  Jide  paid  exceeds  the 
sum  of  30/.,  and  he  remained  upon  the  estate,  irremovable,  40 
days.     It  is  clearly  within  the  words  of  the  act. 
The  mm  given        668.  Rex  s.  Dunchurchy  H.  T.  6G.S.  Burr.  S.  C.  553.  —  T. 
for  an  estate  is     was  duly  certificated  from  2>.  to  S.,  where  he  resided  with  his  wife 
^truecHterum  j^d  family  to  the  time  of  his  death.     Upon  the  trial  of  this  appeal, 
^ti^Jbe  %^r  *^  appeared  by  parol  evidence  of  the  pauper  and  her  son  only,  that 
90L  no  settle-    about  25  years  since,  the  pauper  and  her  husband,  the  said  T., 
molt  can  be       were  joint  purchasers  of  a  house,  yard,  and  garden-place,  at  S., 
gained  in  re       and  paid  for  the  purchase  thereof  19/.  and  upwards;  and  T.  laid 
sped  of  ni&te-     out  about  15/.  more  to  put  it  in  repair,  and  built  ^  new  shop  on 
fMMUtn^inww-    pj^j.j.  q£  the. premises,  and  was  taxed  af^er  the  rate  of  a  tenement 
8.r  m   k         ^^  ^*  ^^^^  ^^^  ^^^  ^'^^  ^^^  years  after  he  bought  it,  and  resided 
Rep.  596.  598.  '^  ^^  purchased  premises  till  the  time  of  his  death.     After  T.'s 

death,  his  widow,  the  pauper,  continued  in  possession  of  the  house 
and  premises  for  about  10  months,  and  then  went  to  service  for 
about  five  years ;  and  during  that  time  she  let  the  premises  to  her 
son  £.  for  1/.  a  year,  but  declared  she  could  have  let  it  for  1/.  lOi. 
a  year,  or  more,  to  other  persons.  The  pauper,  when  she  lefl  her 
service,  which  was  about  three  years  ago,  returned  to  her  house 
at  S.f  and  soon  after  sold  the  garden-place  for  20/.  35.  6c/. ;  and 
about  the  same  time,  by  deed  of  gift,  gave  to  her  son  W»  part  of 
the  yard,  being  10  yards  in  length,  and  six  in  breadth,  for  nim  to 
build  a  house  upon.  It  also  appeared  by  indenture  of  feoffment, 
dated  the  8th  of  November  1763,  (which  indenture  was  produced 
and  approved,)  that  the  pauper,  in  consideration  of  natural  lore 
and  affection,  and  of  10/.,  granted  the  residue  of  the  said  premises 
to  her  son  E,  and  his  heirs,  to  the  uses  following ;  viz.  as  to  the 
parlour,  chamber  over  it,  and  the  pantry,  part  of  the  premises,  to 
the  use  of  the  pauper  for  her  life,  sans  waste ;  remainder  to  JS.  in 
fee  ;  and  as  to  the  residue  of  the  premises,  to  the  use  of  the  said 
E.  in  fee ;  and  E.  covenanted  to  keep  the  whole  of  the  premises 
in  repair.  It  also  appeared  by  parol  evidence  that  the  pauper 
continued  to  dwell  in  that  part  of  the  house  which  was  so  limited 
to  her  for  her  life,  till  she  applied  to  the  parish-officers  for  relief; 
and  being  told  by  a  justice  that  she  could  not  be  removed  from 
that  parish  to  Z).,  whilst  she  continued  to  live  on  her  own  freehold, 
she  thereupon  went  out  of  her  own  house,  for  a  little  time  before 
she  was  removed,  and  went  to  her  daughter's  house,  which  is  ia 
the  same  parish,  and  let  her  house  to  her  son  for  6d.y  and  was 
relieved  at  her  daughter's  house,  by  the  parish-officers,  about  a 
week,  and  then  removed  from  thence,  by  order  of  two  justices,  to 
D.f  as  the  place, of  her  last  legal  settlement,  notwithstanding  she 
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then  was,  as  aforesaid,  entitled  for  her  life  to  the  premises  she 
Went  out  of,  in  order  to  her  being  relieved  and  removed  by  order 
to  the  parish  of  D.  —  Lord  Ma'nsfield  :  The  whole  question  is, 
Whether  this  woman  was  a  bond  fide  purchaser  of  an  estate  of  30/. 
value  ?  She  cannot  be  presumed  to  come  to  it  by  descent  or  ex- 
ecutorship, or  any  such  like  act  of  law,  because  the  contrary  ap« 
pears ;  and  a  presumption  only  stands  till  the  contrary  be  proved. 
The  case  of  Rex  v.  Benjo€(a)  was  aciyourned,  and  no  determination 
appears  on  the  record  in  the  office,  and  therefore  that  case  is  no 
authority.  I  cannot  think  the  act  of  9G.  1.  can  be  construed 
in  the  manner  that  it  has  been  now  attempted ;  it  draws  the  line 
according  to  the  purchase-money  :  the  letting  in  any  thing  that  is 
subsequent  would  overturn  the  whole  act ;  the  act  takes  the  value 
of  the  purchase  from  the  purchase-money  actually  paid.  In  the 
Tedjbrd  case,  of  the  mortgage-money,  it  was,  in  fact,  a  purchase 
of  an  estate  of  the  value  of  39/.,  though  the  purchaser  might  bor- 
row part  of  the  money,  upon  mortgage,  to  pay  for  it.  —  Wilmot  J. 
Here  the  husband  and  wife  appear  to  have  been  joint-purchasers 
25  years  ago ;  they  took  jointly,  and  by  entirety,  not  by  moieties : 
if  so,  she  can  only  stand  in  the  same  situation  as  her  husband  did, 
which  is  that  of  a  purchaser.  No  money  afterwards  laid  out  can 
inake  the  prior  purchase  to  have  been  of  a  greater  value  than  it 
really  was  at  the  time  of  making  it.  Before  9  G.  1.  people  pur*^ 
chased  small  interests,  and  they  purchased  coUusively.  To  ob- 
viate these  two  inconveniences,  the  act  makes  the  criterion  to  be 
30/.  bonAfide  given,  be  the  real  value  more  or  less ;  surely,  subse- 
quent improvements  cannot  be  considered  with  a  retrospect.  As 
to  removing  a  person  from  their  own,  she  became  an  object  of 
removal  as  soon  as  she  had  let  it  to  her  son  ;  therefore  this  case 
is  not  like  that  of  Sototon  and  Si/dburif  (b),  where  the  man  all  (6)Pofi,pl.675. 
along  resided  at  the  public-house.  I  am  of  opinion  that  she  gained 
DO  settlement  under  this  freehold. -»  Yates  J.  We  must  take  the 
whole  case  together ;  and  from  that  it  appears,  that  this  was  a 
jtoint  purchase  by  husband  and  wife,  and  therefore  we  must  con- 
«der  her  as  a  purchaser.  The  act  of  9  G.  1.  is  as  plain  and  clear 
AS  possible,  that  it  must  be  a  purchase  of  30/.  value  at  the  time  of 
Ae  purchase ;  and  as  the  statute  has  made  this  criterion,  we  have 
ho  authority,  nor  is  there  any  reason  for  us  to  depart  from  it.  — 
Aston  J.  declared  his  concurrence.  —  Whereupon  the  Court 
unanimously  declared  the  order  of  the  two  justices  removing  the 
pauper  from  S.  to  2>.,  and  the  order  of  Sessions,  confirming  the 
siime,  to  be  affirmed. 

669.  Rex  v.  Mattingly  (c),  T.  T,  27  G.  3.    2  T.R.  12 On  the  Where  A.  con- 

18th  o?June  1769,  the  pauper,  W.  fT.,  the  husband  of  Elizabeth^  tractedforthe 
and  the  father  o^  Daniel^  mentioned  in  the  order  of  removal,  came  P"«*«J«o^* 
into  the  parish  of  M.,  with  a  certificate  of  that  date  acknowledging  ^\^^  ^^^ 

(a)  The  case  of  Rex  v.  Bcnjoe  was  Court  said,  that  when  he  had  bought 

thus:   The  father  of  the  pauper  pur-  the  land,  and  laid  out  the  money  in 

chased    an  acre  of  freehold   land  in  improving  its  value  to  more  t^n  ddi,' 

Bisnjoe,  and  paid  25/.  for  the  purchase,  he  was  to  be  considered  as  a  purehaaev 

He  built  a  house  on  it  for  his  own  within   the  statute  to  that  value,  and 

babitation,  on  which  he  laid  out  a  con-  that  his  residence  thereon  had::'  gafaiei^ 

•iderable  sum  of  money,  and  tlieo  sold  him  a  settlement  in  Ber\jae» 

the  house  aiid  land  forl.^0/. ;  but  he  (c)    And  see  Rex  v.   Olney,  pvst, 

was 'never  rated  to  the  taxes  for  the  pi.  672. 
nftte  months  he    lived    tliere.  —  Tlie 

N  N  3 


550  SSTTI.EMBMT   BT  XBTATE.  [CHw  VIU; 

gaged  to  an-  them  to  be  settled  in  the  parish  of  H.  They  continued  to  live  in 
other  person  for  the  parish  of  Af.  until  the  titoe  of  the  order  of  removal.  Whilst 
32/.,  and  paid  ^^y  continued  80  to  reside,  and  a  short  time  previous  to  the 
adiruwltoUie  3^  August  1780,  W.  contracted  with  /.  for  the  purchase  of  a 
estate  subject  to  copjhold  tenement,  with  the  appurtenances,  situate  in  M.,  which 
the  mortgage,  copyhold  tenement,  with  the  appurtenances,  had  been,  previous  to 
be  did  not  gain  guch  contract,  mortgaged  to  one  7'.  B.  for  the  sum  of  32/.,  and 
a  settlement  by  jj^^fQi  interest,  which  mortgage- money  was  unpaid  at  the  time  of 
C.7.  such  contract.     The  contract  between  fF.  and  /.  was,  that  W. 

should  pay  the  sum  of  39/.  lis,  6c/.  for  the  tenement,  with  the 
appurtenances,  •  which  last-mentioned  sum  was  inclusive  of  the 
said  sum  of  32/.  so  due  to  the  mortgagee.  In  pursuance  of  such 
contract,  W.  paid  /.  the  sum  of  7/.  17^.  6c/.,  which,  with  the  sum 
of  32/.  to  be  paid  to  T.  B,  by  the  pauper,  made  the  aforesaid  sum 
of  39/.  17*.  6c/.  On  the  3d  of  ^ii^ic**  1780,  fF.  was  duly  admitted 
to  the  premises  (prout  the  admission,  wherein  it  appeared  that  the 
lord  granted  the  estate  on  the  surrender  oC  I.  to  fF.,  subject 
to  a  mortgage  surrender  for  securing  30/.  and  interest),  and  after- 
wards entered  into  possession  of  the  premises,  and  continued  pes* 
sessed  thereof  for  four  years,  and  during  such  time  paid  7*.  ^. 
two  years'  interest  of  the  said  sum  so  due  on  the  mortgage,  which 
was  all  the  interest  T.  B.  received  on  the  32/.  af\er  the  time  of 
the  purchase.  He  never  paid  off  the  mortgage-money,  and  some 
time  in  the  year  1784,  he  delivered  up  the  possession  of  the  pre- 
mises to  the  said  T,  B,^  the  mortgagee.  —  Ashhurst  J.  The 
only  question  in  this  case  is.  Whether  thepurchase  made  by  the 
pauper  is,  in  fact,  of  the  value  of  30/.  f  Taking  all  the  facts  dk- 
closed  by  this  special  case  into  consideration,  I  am  clearly  of 
opinion,  that  it  was  not  a  purchase  for  30/.,  but  only  for  7/.  n$^%i^ 
for  the  pauper  only  purchased  the  interest  of  the  mortgagor  sob* 
ject  to  the  mortgage.  Now  the  estate  was  mortgaged  for  39/., 
therefore  the  mortgagor's  interest  subject  to  that  was  only 
7/.  17*.  Qd.^  which  was  the  whole  of  the  pauper's  purchase.  The 
estate  having  been  mortgaged  for  32/.,  the  instant  the  mortgagee 
got  into  possession  he  might  have  gained  a  settlement  upon  it :  if 
so  the  mortgagee  was  a  purchaser  for  32/.  and  the  pauper  only 
purchased  subject  to  that  charge.  In  the  Tedford  case,  it  was 
only  decided,  that  if  a  man  purchase  an  estate  for  30/.  bwdfide 
paid,  the  Court  will  not  inquire  how  the  purchaser  came  by  the 
money  ;  but  here  the  purchaser  did  not  bona  fide  pay  30/.,  a^d* 
that  circumstance  distinguishes  this  case  from  that  of  Rex  v.  Ted* 
(a)JrUe,pL666.Jbrd.  (a)  If  the  pauper,  previous  to  the  contract  for  the  purchase, 
had  given  the  mortgagee  a  personal  security  for  the  mortgage^ 
money,  then  he  would,  in  fact,  have  bought  an  estate  for  S&, 
though  part  of  the  purchase-money  would  have  been  borrowed 
on  mortgage;  then  the  words  of  the  statute  would  have  been 
satisfied,  and  the  pauper  would,  consequently,  have  gained  a  settle- 
ment in  the  parish  of  M*  —  Grose  J.  This  case  depends  upoa 
the  construction  of  the  statute  of  9  G.  1.  c.7*  Now  it  is  to  be 
observed,  that  that  statute  does  not  give  a  settlement  to  a  maa 
purchasing  an  estate  of  the  value  of  30/.,  but  it  enacts,  *'  that  no 
**  person  shall  be  deemed  to  acquire  a  settlement  in  any  parish  by 
*•  virtue  of  any  purchase  of  any  estate  in  such  parish,  wliercof 
**  the  consideration  for  such  purchase  doth  not  amount  to  the  sum 
*'  of  30/.  bondfde  paid,  for  iiny  timi  longer  than  he  shall  inhabit 
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*<  in  such  parish.'*    Then  the  question  here  Is,   Whether  the 

Skuper  has  bondjide  paid  30/.  for  the  purchase  of  this  estate? 
0W9  it  is  not  even  pretended  that  the  sum  of  30/.  has  been  paid 
at  all,  but,  on  the  contrary,  it  appears  on  the  case,  that  no  more 
than  7/.  17^*  6d.  has,  in  point  of  fact,  been  paid.  Then  it  has  been 
argued,  that  if  the  vendor  has  been  satisfied  30/.  for  the  sale  of 
his  estate,  it  is  a  purchase  within  the  statute  9  G.  1.  But  that  is 
not  the  true  construction  of  the  act ;  for  the  question  must  be. 
Whether  the  purchaser  is  able  to  pay,  or  has  bond  fide  paid  30/.? 
I  agree,  that  if  he  has  bond  fide  paid  the  purchase-money,  we  will  - 
not  inquire  how  he  gained  it,  nor  whether  he  mortgaged  the  estate 
for  the  payment  of  it.  That  might  be  a  question  of  fraud  for  the 
consideration  of  the  justices  at  the  Sessions ;  and  if  it  appeared 
to  be  a  fraudulent  purchase,  no  settlement  could  be  acquired  by 
it.  In  the  case  of  Rex  v.  Tedford^  there  was  a  purchase  for  39/.*; 
the  purchase-money  was,  in  fact,  paid,  and  it  was  the  money  of  the 
pauper,  though  part  of  it  was  borrowed  on  a  mortgage  of  the  very 
estate  which  he  purchased ;  and  that  was  properly  holden  to  be  a 
bomdfide  purchase  of  an  estate  for  30/.  But  here  it  cannot  be 
contended  that  the  pauper'gained  a  settlement  in  the  parish  of  M. 
by  virtue  of  a  purchase  for  30/.,  when,  in  point  of  fact,  that  sum 
has  not  been  paid.  In  order  to  constitute  a  purchase  within  the 
9  G.  1.  the  sum  of  30/.  must  not  only  be  paid  in  point  of  fact,  but 
it  niust  be  bond  fide  paid. 

670.   Rex  v.  Scammonden,    M.  T.    30  G.  3.     3  T.  i?.474f.—  The  condder* 
The  pauper  being  legally  settled  in  S.,  entered  into  an  agreement  ation  expraaaed 
with  one  //.  for  the  purchase  of  an  estate  in  R*  for  28/.,  and  the  in  the  deed  of 
consideration  mentioned  in  the  deeds,  and  in  the  receipt  indorsed,  conveyaiice,wM 
was  28/. ;  but  the  appellants  produced  parol  evidence  to  prove  28^,  but  parol 
that,  before  the  deeds  were  executed,  the  vendor  declared  that  ^*n,£|^  J^. 
as  the  agreement  was  not  in  writing  he  was  not  bound  by  it,  .and  prov«  that  aor. 
having  since  had  30/.  offered  for  the  estate,  he  would  not  take  less,  was  the  real 
DOT  would  he  execute  the  deeds  unless  the  purchase-money  were  conauieration. 
ouide  up  that  sum.     Upon  which  the  pauper  adyanced  1/.  15^. 
iiore,  which,  with  5s.  owing  from  //.  to  the  pauper,  was  insisted 
made  up  the  sum  of  30/.  /   but  the  deeds  were  not  altered,  and  the 
consideration  therein  mentioned  was  left  according  to  the  original 
agreement,  viz.  28/.   The  counsel  for  the  appellants  contended 
tbat  this  was  a  bona  fide  purchase  for  30/.     But  the  Court  were  of 
opinion,  that  no  parol  evidence  could  be  given  to  contradict  the 
consideration  mentioned  in  the  deeds.     The  estate  purchased  was 
the  estate  of  jF/.*s  wife ;   and  in  the  deed  there  was  a  covenant 
fpom  >  //.,  that  he  and  his  wife  would  levy  a  fine  unto  B,  in  fee, 
of  the  premises  at  the  cost  of  B.j  towards  the  expence  of  which 
ine  B*  left  in  the  hands  of  his  attorney  4/.  ^s.     The  pauper 
resided  above  three  months  upon  the  premises,  and  afterwards  sold 
them  to  his  brother,  «/.  B.    To  this  conveyance  H,  and  his  wife 
were  parties ;   and  it  recited  /f.'s  covenant  in  the  former  deed  to 
l^vy  a  fine ;  but  as  such  a  fine  had  not  then  been  levied,  it  was 
agreed  that  instead  thereof  H,  and  his  wife  should  acknowled^ 
and  levy  a  fine  of  the  premises  unto  B.  in  fee,  which  fine  was,  in 
H.  T*  1787,  levied  accordingly;  part  of  the  expence  of  levying  it 
was  discharged  by  the  4-/.  4^.,  so  left  in  the  hands  of  the  attorney 
by  the  pauper,  and  the  other  part  was  paid  by  jS.— Lord  Ken  yon 
C«.  J«  said^  it  was  clear  that  the  party  might  prove  other  consider- 
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ations  than  those  expressed  in  the  deed.  It  is  permitted  in  all 
cases  of  covenants  to  stand  seised  to  uses.  And  in  Filmer  v. 
(a)  Brown's  Gott  (a),  where  the  considerations  mentioned  in  the  deed  were 
Parliamcntaiy  IQfiOOl.  and  natural  love  and  ajection,  the  lords  commissioners  of 
^70*'^*^*  ^"  the  great  seal  directed  an  issue  to  try,  Whether  natural  love  and 
^*    *  affection  formed  any  part  of  the  consideration,  the  estates  beiag 

worth  near  30,000/.  ?  On  an  appeal  to  the  House  of  Lords 
this  was  confirmed;  and  the  jury,  on  the  trial  of  the  issue,  finding 
that  natural  love  and  affection  constituted  no  pari  of  the  consider' 
ation,  the  deed  was  afterwards  set  aside  by  the  Lord  Cuan- 

■  ■"  CELLOR. 

JiA9gr^to  671.  Rex  v.  Chailei/,  T.  T.  36  G.  3.  6  T.  R.  755.  — In  the 
purcbsMa  month  of  November  1786,  tlic  pauper  agreed  to  purchase  of  U. 
^*S*Sl?fin?**  A  copyhold  messuage  in  C,  which  H.  had  before  mprtgaged  to 
wl^  wMtbtn  ^*  ^'•»  '^  secure  the  sum  of  50/.,  and  to  pay  for  the  interest  pf  H. 
qjiQiigaged  to  .therein  the  sum  of  10/. ;  and  in  pursuance  of  that  agreement,  the 
CforSOLfWad  pauper  paid  the  sum  of  10/.  to  //.,  who,  on  the  4>th  of  Aodth- 
,jpfiy  the  lOf.,  ber  1786»  surrendered  the  said  copyhold  premises  to  the  pauper, 
^  is  admitted,  gybject  to  the  conditional  surrender  which  had  before  been  made 
J^StoK^imer-'^y  J/.  for  securing  the  50/.  to  C.  In  i\%  1790,  the  pauper 
^tinC,  and  ^reed  with  J,  H.  to  borrow  of  him  the  sum  of  50/.  on  the  sccu- 
afterward  bor-  rity  of  the  said  copyhold  estate,  in  order  to  pay  off  the  mortgage 
row.50/.  of  D  to  C. ;  and  on  the  8th  day  of  May  the  conditional  surrender  of 
to  pay  off  the  j]^q  premises  to  C.  was  duly  discharged  in  the  court-rolls  by  a 
J2^^^*^^g  warrant  under  the  hand  of  C,  acknowledging  that  he  had  receif ed 
liiq  p^nftte  ^^  ^^^^  pauper  die  sum  of  50/.9  and  all  interest  due  thereon.  On 
502.,1^e  gains  a  the  saiu  Sth  day  of  May  the  pauper  made  a  conditional  surrender 
seitlcment  by  of  the  premises  to  </•  H.  for  securing  the  repayment  of  the  tUDi 
ruidin^  40days  of  50/.,  which  J.  H.  advanced  pursuant  to  his  agreement  to  discharge 
thefcon.  jj^g  mortgage  to  C.     On  the  4th  of  November  1795,  the  pauper 

sold  the  said  copyhold  estate  for  80/.,  being  30/.  beyond  the 
amount  of  the  mortgage,  to  which  it  remained  subject.  The 
pauper  resided  in  the  cottage  from  the  time  of  his  purdiase  uodi 
the  resale.  —  Lord  Kenyon  C.  J.  I  am  not  able  to  distinguiib 
(•)^rt/r,pl  666.  this  case  from  that  of  Rex  v.  Tedford.  (a)     By  the  statute  9  G.  1. 

p,  7-,  no  settlement  can  be  gained  by  residing  on  an  estate  that  is 
purchased  for  less  than  30/.  But  it  was  decided  in  that  case, 
that  though  the  party  cannot  pay  the  purchase*money  out  of  hia 
own  funds,  if  he  can  borrow  it  on  credit,  that  is  sufficient  to  sa- 
tisfy the  words  of  the  act  of  parliament.  It  has  been  argued,  that 
this  was  only  an  assignment  of  the  original  mortgage  from  the 
first  to  the  second  mortgagee,  and  that  the  mortgage  interest 
never  was  in  the  pauper ;  and  to  be  sure  if  that  interest  never 
were  in  the  pauper,  it  would  be  difiicult  to  say  that  it  conferred  a 
settlement  on  him.  Then  it  wds  said  that  though  the  mortgage 
interest  did  pass  through  the  ^)aupcr,  it  was  merely  the  mode  of 
transferring  a  copyhold  interest  from  one  person  to  another,  and 
that  this  interest  did  not  vest  in  the  pauper.  But  the  latter  part 
of  the  proposition  is  not  true  ;  the  estate  did  not  pass  immediately 
from  the  first  to  the  second  mortgagee ;  there  was  an  interval^ 
though  a  short  one,  in  which  the  estate  was  vested  in  the  pauper, 
and  he  conveyed  it  to  the  second  mortgagee.  An  attempt,  how- 
ever,  was  made  to  distinguish  this  case  from  that  of  Rex  v.  Ted/ord. 
by  saying,  that  there  the  legal  estate  was  in  the  pauper  for  a 
louger  period  than  in  the  present  case ;  but  that  cannot  iuroisb 
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any  real  ground  of  distinctioii.  If  this  had  been  b  freehold  estate, 
every  judgment  signed  against  the  pauper,  and  properly  docketed, 
would  have  attached  on  this  estate.  Although,  when  I  first  rend 
this  case,  I  hesitated  whether  this  could  confer  a  settlement  on 
Jthe  {>auper  ;  yet,  on  consideration,  I  think  it  is  more  safe  to  sup- 
jpoTt  the  decision  in  Rexv»  Tedford^  from  which  I  think  this  cannot 
fairly  be  distinguished,  and  which  has  been  adopted  in  subsequent 
cases,  than  to  introduce  nice  and  artificial  distinctions. 

672.  Rex  v.  0/wey,  E.T.  5SG.S.    1  M.  &  5. 387.  —  Removal  Where  the  p«u- 
from  O.  to  B. — Order  quashed,  subject,  &c.  —  The  pauper  being  per  purchased  a 
certificated  from  B.  to  O.,  in  September  1800,  anu  some  time  tenement  for 
firior  to  the  execution  of  the  deed  of  feoffment  hereinafter  men-  {!*'***^^5^"* 
tioned,  agreed  with  M.  H.  that  he,  the  pauper,  would  purchase  a  Jlli  t^ljlr 
messuage  belonffing  to  // .,  situate  in  O.,  at  the  sum  of  52/.,  if  H.  the  I'^ridoe  qk 
.would  sJlow  40^,  part  of  the  said  52/.,  to  remain  upon  mortgage,  tlie  porcbaab- 
To  this  //.  consented,  and  in  pursuance  thereof,  by  a  deed  of  nioney  mmStf- 
Icofiment,  (bearing  date  the  8th  of  October  1800,)  H.  in  consider-   1»E  "P<» 
4ttion  of  the  sum  of  52Ly  therein  mentioned  to  be  paid  by  the  ^J^f"^*^?* 
pauper,  conveyed  to  him  (the  pauper)  in  fee  the  said  messuage;  aflSriSdiia« 
fBid  upon  the  deed  of  feoffment,  there  was  indorsed  a  receipt  for  uponaadii^e- 
die  consideration  money  of  52/.,  but,  in  fact,  only  12/.  were  paid  to  mentlbrnkirB 
i/.,  and  the  remaining  sum  of  40/.  was  secured  to  him  by  deed  of  *^  todays, 
inortgage,  bearing  date  the  9th  of  October  1800:  by  which  said  !jj^^^ll" 
deed  of  mortgage  the  pauper,  pursuant  to  the  agreement  before  JJ^^'^SJ*^ 
.mentioned,  demised  the  said  messuage  to  H.  for  a  term  of  1000  completUm  lyf 
years,  in  consideration  of  the  sum  of  40/.  therein  mentioned  to  the  putdiBae, 
have  been  paid  by  //.  to  the  pauper ;  and  there  was  a  proviso  for  p^Id  ^  sun 
she  deed's  becoming  void  upon  payment  by  the  pauper,  his  heirs,  **"**  *"*  ^  a. 
4c.  to  H.  of  the  sum  of  40/.,  with  lawful  interest,  upon  the  9th  of  "J^Sr^^to 
April  then  next  ensuing.     The  feo(!ment  and  deea  of  mortgage  andthe residue' 
jrere  both  executed  at  the  same  time,  and  remained,  together  of  dw  purchase- 
with  the  title  deeds,  in  the  custody  of  //.     The  pauper  immediately  money  to  the 
'entered  into  possession  of  the  messuage,  and  contmued  to  reside  P^^P^;  ^ 
therein,  and  paid  the  interest  upon  the  said  sum  of  40/.  to  H.,  "^  ""^^ 
until  the  execution  of  the  deeds  hereinafter  mentioned ;  but  during  5I2*teiiMnent, 
mch  time  never  had  the  ability  to  pay  off  the  principal.    About  a  not  having  re- 
IDonth  before  the  12th  o^June  1812,  the  pauper  agreed  with  T,  B.to  uded  on  it  40 
sell  to  him  the  said  messuage,  in  consideration  of  the  sum  of  60/.,  and  ^7>  >^^  ^ 
soon  afterwards  B.  paid  to  H.  the  sum  of  40?.  in  discharge  of  his  ^^^"^^^ 
aaortgage,  and  in  part  of  his  (&.)  purchase  money,  and  received  from  ^d^Areadon 
H.  the  title  deeds,  together  with  the  deeds  of  feoffment  and  mortgage.   Held,  that  the 
which  H,  had  never  delivered  up  to  the  pauper.     Afterwards  by  m-  pauper  did  not 
donement  on  the  said  indenture  of  mortgage,  bearing  date  the  12th  gain  asettkw 
^fJune  1812 :  H.  in  consideration  of  40/.  to  him  therein  mentioned  ?J*°^^^[^ 
to  be  paid  by  the  pauper,  assigned  the  term  of  1000  years  to  the  ^U^te,  "" 
pauper,  and  by  deeds  of  lease  and  release,  dated  respectively  the 
ISth  and  13th  of  June  1812,  the  pauper  conveyed  the  messu^ 
to  B.  in  fee  for  the  consideration  sum  of  60/. ;  and  20/.,  being  the 
balance  of  the  purchase  money,  were  then  paid  by  B.  to  the 
pauper.     The  indorsement  and  indentures  of  lease  and  release 
were  all  executed  at  the  same  time.    The  question  for  the  opinion 
of  the  Court  is,  Whether  the  pauper  gained  a  settlement  in  0.  by 
the   purchase  of  the  above  estate  and  residence  thereon? — In 
support  of  the  order  of  Sessions,  Best  cited  Hex  v.  Tedford  (a),  {a)^tae,\i\»66€, 
suiA  Ilex  V,  Ckaiief^  {0)t  and  argued,  that  although  in  the  latter  (b]Antr,ph'67\. 
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case  the  money  was  paid  immediately,  and  here  until  some  yean 
after  the  purchase,  yet  that  when  the  money  was  ultimately  dis- 
charged on  June  12,  1812,  it  became  a  bond  jide  payment  of  the 
whole  sum.  —  (Bayley  .!•  The  pauper  did  not  reside  40  days 
after  that  time.)  —  Grose  J.  The  question  is,  Whether  this  was 
a  purchase  for  the  sum  of  30/.  bond  Jide  paid,  so  as  to  satisfy  the 
statute  9  G.  1.,  where  the  purchase  was  contracted  for  upon 
security  to  be  given  for  part  of  the  purchase  money,  and  such 
part  never  paid  by  th^  purchaser  ?  The  case  in  substance  states, 
that  the  premises  were  mortgaged  for  40/.  of  the  purchase  money, 
and  that  that  money  was  not  paid.  But  I  think  that  the  consider- 
'  ation  must  be  bond  fide  paid  at  the  time  of  the  purchase*  in  order 

-  to  satisfy  the  statute.  Then  it  is  clear  that  this  was  not  a  purchase 
of  an  estate  for  SO/,  paid  at  the  time ;  the  consideration  money 
having  remained  upon  security. — Le  Blanc  J.  The  statute 
9G.  1.  enacts,  *<that  no  person  shall  gain  a  settlement  by  virtue 
<^  of  any  purchase  of  any  estate,  whereof  the  consideration  doth 
'*  not  amount  to  30/.  bofidfide  paid.'*  The  question  arises  on  the 
purchase.  The  purchase-money  amounted  to  52/.,  of  which  12L 
only  were  paid  at  the  time,  the  rest  was  left  on  mortgage  to  the 
vendor.  That  cireumstance  distinguishes  it  from  the  cases  cited, 
where  the  party  purchasing  paid  the  whole  money  to  the  vendor, 
by  borrowing  a  part  aliunde ;  so  that  there  he  had  credit  to 
(«}^iKe,pl.669.  borrow  of  others.     But  in  Rex  v.  Mattingly  (a\  which  has  not 

been  cited,  it  was  held,  where  the  purchaser  contracted  for  the 
purchase  of  a  copyhold  estate  for  39/.,  which  was  mortgaged  for 
32/.,  and  paid  only  7/*9  and  was  admitted  subject  to  the  mortgagi^ 
that  it  was  not  a  purchase  for  30/.  bond  fide  paid,  &o  as  to  take  it 
out  of  the  statute.  That  is  a  direct  authority  on  this  part  of  the 
case.  But  it  has  been  argued  upon  a  supposed  difference,  inas- 
much as  the  money  was  ultimately  paid  in  the  subsequent  tnuis- 
action  with  B,  But  how  does  that  stand  ?  All  that  was  done  by 
J?.,  when  he  became  the  purchaser  of  the  estate  was,  to  pay  off 
the  incumbrance,  in  order  to  get  the  title  deeds  into  his  hands, 
which  had  passed  from  the  original  seller  into  the  hands  of  the 
pauper.  That  was  a  payment,  therefore,  made  by  B.  for  his  ow» 
benefit,  and  not  on  behalf  of  the  pauper.  —  Bayley  J.  concurred. 
—  Order  of  Sessions  quashed. 

W.  Of  the  Residence  necessarj/. 

I 

UvioEinapa-  673.  Rt/slip  v.   HarrotUf  H.  T.   8  W.S.   Sett.  &  Bern.  2^-^ 

riah  where  ope  Per  Holt  C.  J.     Having  land  in  a'  parish  will  not  make  a  setde- 

bas  Imnd,  gains  ment,  but  living  in  a  parish  where  one  has  land  will  gain  a  settle- 

*  *f*  *™*|***  ment  without  notice ;  for  the  act  of  parliament  never  meant  to 

aCiSSidk  524*  ^^'^^•^  ^^^  ^*'^''"  ^^^  enjoyment  of  their  own  lands,  and  the  law 

takes  notice  of  freeholders,  as  those  that  choose  members  of  par- 
liament, and  are  jurors.  Also  boarding  as  a  scholar  gains  no 
settlement,  no  more  than  being  nursed  in  a  parish. 
The  acquisition  674.  IVookei/  V.  Hinton  Bletoet,  M.  T.  8G.1.  S/r.476.  — A 
of  an  estate,  person  settled  at  //.had  an  estate  descended  to  him  ia  fV,^  w  t 
wjUiout  aresi-  ^^^  jhg  justices  sent  him  thither  as  to  the  place  of  h^.  latw 
dajs^will  not  fcttlement.  —  Et  per  Curiam  :  The  order  must  be  quashed,  for 
gain  a  settle-  '^  '^  "^  settlement  nor  inhabitation ;  though  if  he  should  go  thither 
ment.  he  could  not  be  removed :  it  may  be  a  great  injury  to  send  him 
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aimy  from  a  good  trade  in  //.  to  perhaps  half  an  acre  of  land 
wherein  he  has  but  a  term. 

675.   Rex  y.  Sototon,    H.  T.    12  G. 2.   i?«rr.  S.  C.  125.  — The  The  retidfliice 
pauper  baying  gained  a  settlement  in  Strntony  but  being  much  "«ed  not  be 
distressed  in  his  circumstances,  and  having  an  estate  of  his  owi!  in  ?P**.^^ *•*■*•» 
Sudbury y  in  the  possession  of  one  G.,  as  tenant  to  him,  he  left  bis  ^^  within^' 
children  at  a  public-house  in  Sowtoriy  and  went  into  the  parish  of  the  nme  pwi«h, 
Sydburtfy  and,  in  consideration  of  8/.  paid  him  by  his  said  tenant*  he  will  thereby 
accepted  a  surrender  of  the  said  term,  and  had  possession  of  the  g^'n  •  tettle- 
premises  in  Sydbury  ^eWsered.  to  him,  and  the  keys  of  the  house  "®°*' 
thereof.     From  the  time  of  his  so  going  into  the  parish  of  Sydbury^  8  Sei8.Cti.lS0. 
he  lodged  at  a  public-house  there,  about  half  a  mile  distant  from  J^^^*^*  ^^*' 
the  premises,  and  there  tarried  for  about  the  space  of  five  weeks,  jy^^^A^  ^33 
and  at  that  time  looked  after  his  estate,  and  employed  workmen  ec'\.iVnt 
to  make  the  hedges  and  cut  wood  thereon,  and  sold  the  same,  and  j^g^sis. 
employed  persons  to  weed  some  turnips  ;  and  went  from  the  parish 
of  Sydbury  to  the  parish  of  Sowton  to  see  his  children,  and  tarried 
there  about  a  week  ;  and  went  again  to  the  parish  of  Sydbury t  and 
lodged  at  the  public-house,  and  looked  after  his  estate,  and  managed 
the  same  as  aforesaid,  and  frequently  went  into  the  parish  of  Sovston 
to  see  his  children,  and  to  other  parishes  to  see  his  friends,  and  as 
his  business  and  occasions  required.     He  was  in  the  parish  of  Syd' 
imry^  lodging  as  aforesaid,  from  the  2d  of  November  till  some  time 
in  i4pri/ following,  and  took  the  sartie  for  his  home  or  habitation, 
apprehending  he  had  no  other.     Some  time  in  the  month  of  AprU 
lie  conveyed  away  his  estate  and  interest  in  the  premises  and  came 
back  to  Sowton.     He  was  in  Sydbury  more  than  40  days  in  the 
whole,  but  did  not  tarry,  nor  was  there  40  days  successively,  or 
at  any  one  time,  but  was  as  long  time  absent,  in  the  time  aforesaid, 
from  the  parish  of  Sydbury^  as  he  was  there.     He  had  no  bedding 
or  any  household  goods  in  the  house  on  the  premises,  nor  any 
8|ock  thereon,  nor  paid  any  taxes  or  rates  within  that  time ;  and 
vHiilst  he  was  in  the  parish  of  Sydbury^  he  always  lodged  at  the 
Doblic-house  as  a  guest  or  traveller,  having  made  no  agreement    ' 
lor  his  diet  or  lodging ;  and  he  sometimes  eat  with  tlie  family, 
bvt  gencrafly  provided  his  own  meat,  and  paid  only  for  his  drink 
ai  other  guests,  the  master  of  the  public-house  not  expecting  any 
thing  for  his  lodging,  and  for  what  he  ate  with  the  family ;  and 
there  was  no  particular  room  or  bed  in  the  public-house  kept,  or 
agreed  to  be  kept  for  him ;  but  he  lodged  sometimes  in  one  bed 
and  sometimes  in  another  in  the  house,  as  best  suited  the  conve- 
nience of  the  family,  and  according  as  they  had  other  guests.  — 
Les  C.  J.     A  residence  in  any  place  for  40  days,  being  irremov- 
able from  thence,  gains  a  settlement,  as  settled  in  Harrow  ▼• 
Edgemare.  {a)     There  is  sufficient  stated  here  to  show  that  he  (a)AnU^,^fM» 
had  quitted  the  other  place,  and  come  to  Sydbury  to  make  it  his 
home  and  habitation  :  and  by  the  old  law  a  man  after  three  days 
Was  looked  upon  as  an  inhabitant ;  the  first  day  he  was  a  stranger, 
the  second  a  guest,  the  third  an  inhabitant.     It  makes  no  difference 
wliether  he  was  at  his  own  house,  or  at  another  person's,  or  at  an 
ale-house ;  he  was  40  days  in  an  irremovable  state,  in  Sydbury^ 
Tfie  only  question  is,  Whether  he  gained  a  settlement  in  Syd' 
'hury?  for  if  he  did,  his  losing  his  former  settlement  in  Sotoion  is 
consequential  upon  it,  and  follows  of  course.     Upon  the  whole,  I 
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think  it  is  a  settlement  in  S^lfuiy. —The  other  thrbb  Judges 
concurred  in  the  same  opinion. 
If  •  person  live  676.  Res  v.  St.  Nyott\  T.T.  13  G.  2.  Burr.  S.  C.  132.  —  The 
in  a  puriah  pauper,  was  born  in  St.  C,  and  at  10  or  11  years  of  age  he  re- 
^im  he  has  an  j^wed  to  St.  M,  and  lived  in  the  service  of  Cole  in  that  parish  tifl 
So  wUhwT  he  was  20 ;  and  then  lived  a  year  and  upwards,  as  a  hired  servant 
modier  andsis-  At  the  wages  of  51.  a  year,  with  Lyne  in  St.  N.  He  then  removed 
ten,  for  40  to  St.  C,  and  lived  there  with  his  mother  some  time,  on  a  tene* 
days,  at  difTer-  ment  there,  in  part  of  wliich  he  had  an  estate  of  freehold  and 
2J*2^^  ^  inheritance,  and  of  which  he  was  seised  in  common,  together  with 
222ent!°**  ^^  raotiier  and  sisters.  After  he  came  back  to  St.  C.,  and  unti] 
Str.  1116,  ^^  ^^^^  ^^  right  and  interest  in  the  tenement,  (which  was  about 

.  1 9iM.CM.4oa   three  years  after  his  return  to  St.  C),  he  worked  as  a  daylabourer, 

and  lodged  sometimes  on  his  own  estate,  and  sometimes  in  other 
places  where  he  worked  in  the  parish  of  St.  C,  and  at  other  times 
in  other  parishes  adjoining :  and  he  did  not  reside  on  his  estate'io 
St.  C,  or  in  the  parish  of  St.  Cj  by  the  space  of  40  days  together 
at  any  one  time,  between  his  leaving  St,  N,  and  selling  his  estate 
in  iS^.  C.  —  Lee  C.  J.  I  do  not  see  how  a  man  can  be  sent  to  a 
place  where  he  has  a  freehold,  unless  he  has  been  resident  in  sach 
place  for  40  days  (  though  he  could  not  be  removed  from  it,  even 
within  the  40  da3rs,  if  he  was  in  the  place  where  it  lay.  This 
depends  upon  the  statute  of  13  and  14  Car.  2.  c.  12.,  which  directs 
the  sending  a  pauper  to  the  place  where  he  was  last  legally  settled 
for  the  space  of  40  days.  But  this  man  continued,  off  and  on,  for 
three  years  in  the  parish  where  he  had  an  estate  of  freehold  to- 
heritance ;  and  I  do  not  think  it  to  be  necessary  that  he  shorid 
have  resided  there  40  days  together.  He  was  irremovable  fraoi 
8^.  C.  for  above  40  days ;  and  that  is  sufficient.  I  a^ree  that  be 
could  not  be  sent  to  a  place  where  he  has  an  estate  of  inheritaMC, 
unless  he  had  been  settled  at  it,  so  as  to  be  irremovable  from  it 
for  the  space  of  40  days.  —  The  three  other  Judges  agreed  in 
opinion,  that  if  a  man  has  lands  of  inheritance  in  a  parish,  it  is  not 
necessary  that  the  residence  be  upon  the  lands ;  it  is  enough  if  he 
reside  in  the  parish.  And  they  also  concurred  with  the  C.  J.,  that 
the  40  days  need  not  be  continued ;  a  residence  of  40  in  the  whole 
is  sufficient. 
A  residence  of  677.  Rex  v.  fVest  Sh^rd,  M.  T.  25  G.  2.  Burr.  S.  C.  507.  — 
kss  than  40  j^  Q^^  being  settled  in  Baydon^  came  by  certificate  from  B.  to  S. } 
inan*"^n*  *"^  during  the  time  that  he  resided  in  S.  under  the  certificate,  be 
estate,  will  not  became  beneficially  entitled  to  a  leasehold  estate  of  14/.  a  year» 
gain  a  settle^  situated  in  /S.,  which  had  been  granted  by  the  trustees  of  the  hte 
went.  Sir  W.  T.  to  the  father  of  J.  B.,  and  his  assigns,  for  99  yean, 

determinable  on  the  death  of  J.  B.  the  grandfather,  of  ^e  wife 
of  J.  B.  the  grandfather,  and  of  this  J.  B.  ;  this  «/.  B.^  being  dtt 
last  surviving  life  in  the  lease  mentioned,  entered  upon  the  estatt 
on  the  17th  of  November  1750,  and  was  possessed  thereof;  aad 
also  resided  thereon  from  the  time  he  so  entered  to  the  day  of  1i» 
death,  which  happened  on  the  15th  day  of  December  1750,  beinp 
28  days,  and  no  more:  upon  his  death,  (he  being  the  last  svr^ 
viving  life  as  aforesaid),  the  estate  under  the  lease  determined; 
and  the  paupers,  who  were  the  wife  and  children  of  J.  J9.,  had  no 
further  interest  whatever  in  the  leasehold  estate.  —  The  Court 
was  clearly  of  opinion,  that  40  days*  residence  wa?  necessary  to 
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oain  a  aettlement ;  and  therefore  the  order  remoring  the  paupeni 
nrom  S.  to  B.  was  confirmed. 

678-  Rex  v.  Houghion-le' Spring  (a),  H.  T.  41  G.  8.  1  £fl«/,  94^7  •  a  pauper  Iuit- 
— -The  pauper  acquired  a  settlement  by  apprenticeship  with  one  G.  ing  a  fr^hotd  * 
a  mason  in  the  township  of  H*   Shortly  after  the  expiration  of  his  estate  in  the 
apprenticeship  he  became  entitled   as  heir-at*law  to  his  cousin  puiBhofA,  in 
M'  W,  to  three  copyhold  houses,  let  at  6/.  a  year,  and  one  free-  *P  occupation 
hold  house  at  5.     Upon  his  becoming  so  entitled  he  agreed  to  let  whom  be^lnS'  * 
mnd  did  let  to  one  W.  the  freehold  house  at  3/.  ^per  annum^  the  let  it,  was 
pauper  undertaking  at  the  same  time  to  sink  a  cellar  and  make  deemed  to  gain 
some  repairs  in  the  premises.     W*  accordingly  entered  and  occu-  a  sett]em.cnt  bf 
pied  the  premises  as  a  public-house.    The  pauper,  in  pursuance  rewding thereon 
of  his  agreement  after  such  possession  by    fT.,   went  from  H.  ^  Kombw^oT 
(where  he  lodged  witl^  his  father)  to  S.,  for  the  sole  purpose  of  ^g  tenant  for 
aiofciog  the  cellar  and  making  the  repairs  agreed  upon.    He  wtw  the  purpose  of 
€x:cupied  in  such  work  for  upwards  of  40  days,  during  the  whole  making  some 
of  which  time  he  resided  as  a  lodger  in  W^%  house.     After  finishing  repaira,  such 
the  work  he  returned  to  his  father's.    During  the  whole  of  the  ^ride^*^"* 
pauper's  living  at  iS.,  on  the  occasion  aforesaid,  the  copyhold  equivalent  to  a 
bouses  were  in  mortgage  to  the  said  W*  for  40/.    The  pauper  con-  residence  in  any 
linued  in  the  receipt  of  the  rents  of  the  whole  of  the  premises  for  other  part  of  the 
several  years,  and  then  sold  the  same  for  ISO/.  — *  Holrotd,  in  parish, 
support  of  the  order  of  Sessions,  contended  that  the  pauper,  who 
was  once  settled  in  //.,  did  not  acquire  a  subsequent  settlement  in 
Sm  by  residence  in  the  parish  where  he  had  an  estate  of  his  own  in 
the  occupation  of  another.     First,  The  residence  itself  in  the 
parish  was  occasional  and  accidental  only,  being  for  the  special 
purpose  of  repairing  the  house  which  he  had  let  to  W.    He  did 
not  reside  there  in  his  own  right,  but  merely  by  the  licence  of  W* 
aod  as  his  servant ;  which  is  not  sufficient  to  confer  a  settlement ; 
as  was  holden  in  R.  v.  Catherin^on  (i&),  where  a  mortgagor,  who   {b)Ante,p\.6$8, 
was  permitted  by  the  mortgagee  m  possession  to  reside  in  the  house 
lor  the  purpose  of  overlooking  some  repairs  which  he  proposed  to 
make  on  the  mortgaged  estate  with  an  intent  to  sell  the  same  and 
pigr  off  the  mortgage,  was  adjudged  not  to  have  gained  a  settle- 
nant  by  such  residence ;  although  it  is  clear  that  a  mortgagor  in 
possession  has  such  an  interest  as  will  confer  a  settlement  by 
residence  on  his  estate  for  40  days.    It  did  not  indeed  appear 
there  whether  or  not  there  were  any  surplus  after  payment  of  the 
mortgage-money ;  but  nothing  turned  on  that  point.     The  utmost  . , 

therefore  that  can  be  collected  from  the  facts  here  stated  is,  that 
the  pauper  resided,  in  fact,  in  the  same  parish  in  which  his  estate 
was  situated.     But,  Secondly,  that  has  never  been  deemed  suf- 
fii^ie^t  to  confer  a  settlement,  unless  the  owner  was  in  the  actual 
possession  of  it.    It  was  indeed  long  doubted  whether  residence  in 
the  same  parish  where  a  party  had  property  in  his  occupation, 
were  sufficient  to  confer  a  settlement  unless  he  also  resided  upon 
it^  that  point,  however,  was  settled  In  the  affirmative  in  Rex  v. 
Sffaaton  (c\ :  but  the  doubt  could  never  have  arisen  if  it  had  been:  {c)Afae,^\,^s. 
considerea  to  be  Immaterial  whether  or  not  the  owner  were  in  pos*- 
seasion.    The  reason  of  the  determination,  that  a  person  could  not 
be  removed  from  his  own  estate,  was  because  it  would  be  a  disseisin 
of  him  from  his  freeliold  :  but  that  can  only  apply  where  he  is  inj 
the  actual  occupation  of  it  at  the  time ;  for  otnerwise  it  is  no 

(a)  See  Ilex  o.  St^legrove,  anOef  pi.  658. 
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disseisin  of  him  to  remove  him  from  anj  other  property  than* Mi 
own.  One  who  has  leased  his  estate,  as  in  this  instance,  has  no 
more  right  to  reside  on  it  than  a  stranger.  In  order  to  gain  a  set* 
tlement  by  being  irremovable  from  a  tenement  of  10/.  yearly 
value,  the  party,  though  he  need  not  reside  on  the  estate  provided 
he  reside  in  the  same  parish,  must  stand  in  the  relation  of  tenant 
to  the  premises ;  otherwise,  as  Lord  Kenyan  observed  in  Rex  r. 

(a)^fite,pl.22S.  South  Lynn  (a),  every  lodger   or  servant   would  gain  a  setde* 

roent.  ff  this  be  sufficient,  two  persons  may  gain  settlements 
in  respect  of  the  same  property,  though  not  more  in  value  than  Itf. 
a  year,  the  one  as  tenant,  the  other  as  landlord.  (6)  But  though 
the  particular  point  in  judgment  does  not  appear  to  have  been 
expressly  adjudged,  there  are  several  dicta  in  the  books  whidi 
show  that  it  has  been -considered  that  a  person  may  be  remoted 
from  a  parish  wherein  he  had  property  if  he  were  not  in  the 

(c)^fi/e,pl.668.  occupation  of  it  himself.     In  Rex  v.  Dunchurck  (c),  (which  wu 

the  case  of  a  purchase  under  30/.),  the  pauper  had  at  first  re- 
sided in  her  own  house,  from  whence  she  afterwards  removed 
to  another  part  of  the  same  parish,  and  let  the  house  to  her 
son,  under  the  idea  that  while  she  continued  to  live  on  her  own 
freehold  she  could  not  be  removed.  There  Lord  Mansfidd  said, 
"  as  to  removing  a  person  from  their  own,  she  became,  an  ob* 
"  ject  of  removal  as  soon  as  she  had  let  it  to  her  son"  In  another 
report  of  the  same  case,  Wilmot  J.  says,  *'  undoubtedly  she 
'*  might  be  removed  from  the  parish,  not  residing  in  the  honte 
'*  'which  toas  her  otvit.  (d)*' —  [Lord  Kbnyon.  That  being  a  pur- 
chase under  SO/.,  the  act  of  the  9  G.  1 .  c.  7.  intervened,  which 
provides  that  the  purchaser  shall  continue  irremovable  no  longer 
than  while  he  shall  inhabit  in  such  estate.  And  a  distinction  has 
always  been  taken  in  that  respect  between  the  cases  where  the 
property  came  to  the  party  by  his  own  act  or  by  operation  of  law.] 
—  In  Rex  V.  Sototon  (g),  which  was  not  a  case  within  the  statute, 
it  must  be  understood  that  the  party  was  in  possession  of  his 
property  ;  for  it  was  said  by  Lord  Chief  Justice  Lee,  **  it  appears 
^*  that  he  came  to  Sydbury  to  make  it  his  home  and  habitation*^ 
Besides  which,  the  general  expression  which  runs  through  all  this' 
class  of  cases,  that  a  party  shall  not  be  removed  yrom  his  own 
estate,  seems  to  imply  that  he  must  be  in  the  possession  of  it,  thoagh 
he  need  not  actually  reside  thereon.  —  Ward,  contrh,  m  answer 

(A)^M<tf,pl.638.  to  the  cases  cited,  observed  that  in  Rex  v.  Catheringttm  (g)  the 

mortgagee  was  in  possession,  and  there  did  not  appear  to  be  any 
surplus  on  which  the  interest  of  the  mortgagor  could  attach  ;  there- 
fore, as  Lord  Kenyan  observed,  the  latter  had  neither  jus  in  re  iKff 
ad  rem.     That  case  turned  on  another  of  Rex  v.  .Sr.  MichMtti, 

(O^n/ff, pl.629.  Bath  (A),  which  was  considered  as  the  case  of  an  insolvent  who' 

had  conveyed  all  his  interest  in  the  property  to  trustees  for  sale' 

(h)   See  the  case  of  Llandverras  v.  question  in  the  margin  b  this  abstfact: 

Northop,   Burr.    S.  C.  571.    where  it  •«  A  pauper  may  be  removed  from  a 

appears  this  may  be  done,  even  in  the  «  pari*>h  in  which  the  hca  a  fredioM,' 

case  of  an  underletting,  provided  the  '<  not  living   therein.*'     WhetbeT  iMb 

part  underlet  be  of  the  annual  value  of  were  written  by  the  learned  judge- IAb»» 

10/.     But  there  the  original  tenant  still  self  does  not  appear.     Thewori.wit 

continued  to  reside  on  a  small  part  of  published  by  his  executore;    but  tee 

the  premises  of  the  annual  value  of  21.  tlie  preface,  p.  28. 

(d)  In  the  report  of  this  case,  1  Black.  (e)  Burr.  S.  C.  1 82.      There  is  jt 

Rep.  698.    oppottte   U»  ^^assafje   in  fbller  note  of  this  case  in  Andr.  S45. 
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{^ad  pay  meat  of  his  debts,  witliout  a  probability  of  any  surplus; 
^ad  the  possession  of  which  property  he  afterwards  fraudulently 
obtained.  Whereas  here  the  pauper  had  a  substantial  freehold 
interest  in  the  parish  where  he  resided,  and  an  undisputed  residue 
in  the  copyhold  premises.  In  Bex  v.  Sowion  the  party  did  not 
reside  on  his  estate,  but  continued  at  an  alehouse  in  the  same 
parish  for  more  than  forty  days,  as  a  traveller  or  guest;  and 
yet  it  was  ruled  that  he  gained  a  settlement.  As  to  the  case  of 
Hex  V.  Dunchurch  an  answer  has  been  already  given.  He  then 
contended^  First,  That  a  man  cannot  be  removed  from  his  free- 
hold or  other  estate  devolved  on  him  by  operation  of  law,  what- 
soever the  value  may  be.  The  reason  is  given  by  Foster  J.  in 
JUx  v.  Aythrop,  Hooding  (a),  because  by  Magna  Charta  *'none  (a)^n/e,p1.6l6. 
^'  shall  be  disseised  of  his  freehold."  —  2dly,  A  residence  in  a 
parish  for  40  days  irremovable,  will  gain  a  settlement  where  it  is 
to  be  derived  from  property,  unless  in  the  excepted  case  of  resi- 
dence upon  a  purchase  under  30/.,  by  tlie  stat.  9  G.  1.  c.  ?•  Sdly, 
It  is  not  necessary  to  reside  on  the  identical  estate  of  the  party  ; 
but  it  is  sufficient  if  he  reside  in  the  same  parish.  Ryslip  v.  Har^ 
row  (A),  Sowton  v.  Sydbury  (c).  Rex  v.  St.  Nyott's  (</),  and  Rex  v.  (6)^n/^,pi.673. 
Hatfield  (e).  4thly,  It  is  not  necessary,  for  the  purpose  of  gaining  (c)^nie,pl.675. 
a  settlement  in  these  cases,  that  thje  owner  should  actually  occupy  ((f)^n/e,pL676. 
his  estate;  it  is  sufficient  to  reside  in  the  parish  where  he  has  a  fe)^n/epl.6is. 
freehold.  Here,  indeed,  the  residence  was,  in  fact,  upon  the 
pauper's  own  property ;  but  though  that  were  admitted  to  have 
been  with  the  licence  of  W.  only,  yet  it  is  at  least  equivalent  to 
r^idence  in  any  other  part  of  the  parish.  In  most  of  the  cases 
it  is  true  that  the  occupation  went  along  with  the  title,  but  in 
•jOme  of  them  that  does  not  distinctly  appear,  and  the  fact  may 
have  been  otherwise.  In  Ryslip  v.  Harrotoy  Lord  Holt*8  language 
if  general,  that  *'  living  in  a  parish  where  one  has  land  will  give  a 
U  settlement.*'  It  is  not  qualified  by  saying  that  it  is  necessary  to 
lifsude  on  it.  He  also  adds,  '*  the  law  takes  notice  of  freeholders 
*l^  those  who  choose  members  of  parliament  and  are  jurors.''  It 
it  then  to  be  considered  what  is  a  freeholder  ;  and  occupation  not 
ll^g  necessary  to  give  him  a  vote,  in  order  to  make  the  allusion 
qpply,  it  cannot  be  necessary  to  confer  a  settlement.  From  the 
niport  of  the  case  of  Wookey  v.  Hinton  Blewet  {g)  it  is  competent  (^)^nto,pi.674. 
tip  argue  that  a  pauper  may  be  sent  to  a  parish  in  which  he  has 
mpdy  though  in  the  occupation  of  another :  at  any  rate  no  stress 
was  laid  on  the  circumstance  of  occupation.  The  same  ojyserv- 
ation  arises  upon  the  language  made  use  of  by  the  Court  in  Bur^ 
cUar^.  East'woodhaTf  (h) ;  and  on  the  words  of  the  act  of  9  G.  I.  (A]Posi,pl.68l. 
c.  7«  $  5.,  where  it  is  enacted  that  no  person  shall  acquire  any 
settlement  by  virtue  of  any  purchase  of  '*  any  estate  or  interest'* 
iQ  any  parish,  &c.  the  consideration  of  which  was  less  than  30/. 
lif  occupation  had  been  considered  as  essentially  necessary,  the 
word  interest  would  not  have  been  used.  But  the  case  of  Rex 
r#  Hatfield  is  in  point.  There  an  infant,  eight  years  old,  was 
r^oved  from  Tirley  to  Hasfield :  and  it  appeared  that  on  the 
daath:  of  his  parents  a  year  and  a  half  before  ne  became  seised  in 
fee  by  descent  of  an  estate  at  T;  and  he  and  an  infant  sister, 
*'.' being  in  the  said  parish  of  T.  with  their  grandmother  their 
**  nearest  relation  abpve  40  days/'  were  removed  from  thence  to 
H,y  where  their  father  was  settled  at  the  time  of  his  death;    Lord 
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C«  J«  Lee  made  a  difference  between  the  case  of  the  two  children. 
He  said»  "  B.  is  seised  in  fee  of  an  estate  in  2\  and  it  is  not 
'<  material  quo  ammo  he  came  into  that  parish,  or  how  long  he  has 
'<  been  in  it:  it  is  not  a  case  within  the  13  &  14  Car. 2. c.  lSii 
**  because,  having  an  estate  of  his  own  in  the  parish^  he  is  not 
(a)i#n/tf,pl.675.  *'  removable  from  it."    In  Satvton  v.  Sydburyia)  ^*  the  difficalty  wm 

**  upon  the  residence  of  40  days  in  a  place  where  the  man  was  t» 
*'  gain  a  settlement  in  respect  of  h'lsjreekold.     But  I  think  itdcMr 
**  that  B.  could  not  be  removed  Jrom  hisjreeholdy     Probyn  aai 
Chappie  J.  <<  concurred  that  B.  could  not  be  removed  ynMM  Xfe 
**  parish  tohere  he  had  a  freehold'*   Now  it  is  plain  from  the  language 
ot  the  Court  that  the  point  of  residence  upon  the  property 
put  entirely  out  of  the  question.     Besides,  it  is  impossible  to 
sider  that  a  child  of  such  tender  years  could  be  in  the  actual 
sion  of  the  property  ;  and  it  is  probable  that  the  grandmother  did  not 
reside  upon  his  estate. — Lord  Kenyon  C.J.     The  caae  hHt 
cited  has  relieved  me  from  any  further  difficulty.     When  I  fint 
read  Uie  case  before  us,  I  had  a  full  conviction  on  my  mind  thit  k 
was  a  decided  point  that  residence  for  40  days  in  the  pariah  m 
which  the  party  had  a  freehold  estatis  would  confer  a  settlencot 
there,  whether  he  resided  on  the  estate  or  not,  or  whether  or  Mt- 
he  were  in  the  occupation  of  it.    The  cases  which  were  at  bat 
cited  distressed  me  considerably,  because  it  was  argued  that  theM 
was  no  authority  in  point,  and  that  in  all  the  cases  which  had  bean 
determined  in  favour  of  the  settlement  being  gained  the  fact  itidm- 
occupation  by  the  pauper  occurred,  and  that  the  reasoning  of  llie; 
Judges  in  those  cases  showed  that  it  was  a  necessary  iDgr^ient'ia' 
the  judgment.    It  seemed  to  me,  however,  to  be  a  raoat  extn- 
ordinary  proposition  to  establish,  that  a  man  might  be  remofai- 
from  a  parish  in  which  he  had  property,  perhaps  to  a  consideialilt 
amount,  but  whether  more  or  less  in  such  a  case  is  unimportiBl/' 
because  he  has  let  it  out ;  and  that  if  he  afterwards  come  thero 
again  he  was  liable  to  be  treated  as  a  vagrant.     A  man,  Uuh^ 
not  in  the  actual  occupation  of  his  own  estate,  may  hare  hum 
reasons  for  wishing  to  live  in  the  neighbourhood  of  it.    He  m 
entitled  to  the  privilege  of  superintending  it.     But  accordiiw  tt 
the  doctrine  contended  for,  he  may  be  sent  to  another  Mrtor  tht 
kingdom,  if  his  settlement  happen   to  be    there.     There  ace' 
instances  of  whole  townships  belonging  to  the  same  pewao»  die 
whole  of  which  maybe  in  lease;  and  if  the  landlord  weva  to  reside 
in  the  Jiouse  of  any  of  his  tenants,  can  it  be  imagined  thil  ha 
would  be  liable  to  be  removed  by  an  order  of  juaticea?  I  waftawr 
that  the  contrary  had  been  decided ;  and  I  have  a  MS.  note  oCdir' 
case  cited,  though  I  could  not  recall  it  at  once  to  my  maoMiiy 
Even  in  the  absence  of  any  express  authority  upon  the  avAjttth 
should  have  formed  the  same  opinion,  and  I  am  sure  the  coneat 
of  opinions   has  gone  that  way.     However,  I  am  glnd  to  hr 
relieved  from  all  difficulty  by  the  case  which  has  been  cMI* 
There  the  child  residing  with  his  grandmother  cannot  be  tmkmiuf 
have  been  in  the  actual  occupation  of  the  property ;  nor  did  At* 
judgment  of  the  Court  proceed  upon  any  such  ffround.     Tfaiaar 
not  a  case  falling  within  the  act  of  the  9  G.  1.  like  aome  «F  tM' 
cases  cited,  which,  as  I  before  observed,  are  excepted  oat  of'dMi 
general  rule  by  the  very  words  of  the  act.  —  Grose  Ji  .  Sha' 
general  impreaaion  on  my  mind  has  been^  that  if  a  pnrlji  ixaiiMar 
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the  same  parish  where  he  had  property,  whether  he  resided  on  it 
or  not,  he  gained  a  settlement :  but  I  am  not  aware  that  my 
attention  was  ever  before  particularly  pointed  to  the  distinction 
between  a  legal  and  an  actual  possession  of  such  property.     Here, 
inideed,  the  pauper  was  corporeally  resident  upon  the  property ;  but 
i-eonsider  that  the  possession  was,  properly  speaking,  in  the  lessee. 
Now,  by  distinguishing  this  case  out  of  the  general  rule,  we  are 
aplittingtbe  rule  unnecessarily,  so  as  to  make  it  more  difficult  for  the 
riragtstrates  below  to  act  upon  it.    That  the  rule  itself  is  large 
enough  to  include  this  case  appears  from  the  passage  cited  from 
the  case  of  Rt^iNp  v.  Harrow  (a),  as  said  by  I^rd  Hoit^  and  also  {a)AHie,pie7B. 
Aom  the  opinion  of  the  Judges  in  Rexy,Si»Njfoi^a{6)y  particularly  (6}^n/e,pI.(S7$. 
what  was  said  by  the  three  judges  who  agraed  in  opinion  with 
Lord  Chief  Justice  Lee,  that  if  a  man  **  have  landt  of  inheriianee 
**'m  ikepariik  it  is  not  necessary  that  the  residence  should  be  upon 
**  ihe  lands ;  it  is  enough  if  he  reside  in  th<^  parish."     They  do  not 
aagr,  **  if  he  have  lands  of  inheritance  in  possession  in  the  parish/'  Ac* 
In  addition  to  these  is  the  case  of  Rex  v.  HaffieU{c)f  upon  which  {c)AHie,plGi9 
«sry  proper  comments  have  been  made.    The  reason  assigned  by 
Bora  C.  J.  Lee  why  the  boy  was  not  removable  within  the  statute 
of  Cor.  2.  is,  "because  he  had  an  estate  of  his  own  in  the  parish:** 
bo  does  not  say,  an  estate  in  his  possession  or  occupation.    Upon 
the  whole,  therefore,  I  would  rather  abide  by  the  ^neral  rule  tlian 
qualify  it  with  the  exception  now  contended  for,  which  does  not  seem 
to  be  grounded  in  the  opinions  of  our  predecessors*    And,  therefore^ 
I  am  of  i^inion  that  a  settlement  was  gained  in  &— LAwasKCB  J. 
I  'tnust  own  I  have  great  doubts  upon  this  sulirject.    If  I  thought 
that  the  role  had  been  once  settled  so  as  to  embrace  the  point 
fatsibre  us,  whichever  way  the  decision  had  been,  I  would  on  no 
aaiBOinit  disturb  it.     I  have  always  conceived  the  rule  to  be,  that 
ifhore  a  man  is  in  the  occupation  of  an  estate,  of  whatever  value, 
which  came  to  him  by  operation  of  law,  he  may  gain  a  settlement 
fa^.^esiding  in  the  same  parish  for  40  days:  but  I  cannot  find  any 
a|S»  where,  if  he  parted  with  the  possession,  the  same  rule  has 
psarailed.    On  the  contrary,  the  reasoning  of  the  Judges  in  the 
Biiera]  cases  referred  to  seems  rather  to  go  the  other  way.     la 
AMbjp  V.  HarroWf  Lord  Hoii  assigns,  as  a  reason  for  the  rule 
wacn  has  been  mentioned,  that  "  Uie  act  of  Car^  2.  never  meant 
'*>to  banish  men  from  the  enjoyment  of  their  own  lands ;"  which 
oaly  applies  to  a  case  of  actual  occupation.    So  in  the  case  alluded 
U»^Jsftsv.  Ayikrop  Rooding(d)^  the  reason  assigned  by  Foster  3.^  ((/)ifii/e,pL6i6. 
ifhr  a  ann  should  not  be  removed  from  his  own  is,  "  because  none 
"  aoall  be  disseised  of  his  freehold."     But  how  is  lie  disseised  by 
te^  removal  if  he  had  before  let  it  to  another  ?     He  loses  do 
r%ht  which  he  before  enjoyed ;  he  is  still  entitled  to  receive  his 
nSBta  the  same  as  before,  and  he  could  have  had  no  more  if  he  had 
reasained  in  the  same  parish.    If,  however,  the  last  case  mentioned 
[if« JZar  V.  Hasfidd  haa  decided  that  point,  I  should  have  abided  by 
ils<  but  it  does  not  appear,  upon  the  statement  of  the  case,  that  the 
pMUdmother  was  not  living  at  the  time  in  the  house  of  the  infantf 
lad  therefore  she  might  be  considered  as  having  a  possession  fas 
Alt  in&ntt  which  would  be  the  same  thing  for  this  purpose  as  his 
Mual  possession.    It  is  difficult  to  say  how  far  the  argument  may 
Mfcarried.    A  man  may  have  a  legal  title  and  yet  be  out  of  poa- 
nrioii :  would  it  be  contended  that  in  such  a  case  he  might  gain  • 
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•etUement  by  40  days*  residence  in  the  some  parish  ?  Would  the 
same  rule  extend  to  the  case  of  one  who  has  a  reversionary  interest? 
Upon  the  whole,  not  thinking  that  the  cases  have  hitherto  gone 
further  than  to  give  a  settlement  to  one  who  is  in  possession  of  hit 
own  estate,  I  have  great  doubts  how  far  the  rule  ought  to  be  ex- 
tended further.  Here  I  cannot  consider  the  pauper  as  being  io 
possession  of  the  premises  at  the  time.  He  was  merely  permitted 
to  reside  there  for  a  special  purpose  by  the  licence  of  the  tenant, 
who  might  have  turned  him  out  at  a  moment's  warning. — Li 
Blanx  J.  This  is  a  new  question,  of  which  I  also  have  grett 
doubts,  and  should  like  to  have  further  time  for  consideration. 
There  are  expressions  which  have  a  contrary  tendency  to  eaeb 
other  in  the  very  same  case,  and  coming  from  the  same  Judge. 

(a).^te^p1.673.  For  in  Ryslip  v.  Harrow  (a),  Lord  Holt  is  first  made  to  say,  that  the 

law  takes  notice  ofjreeholderst  &c. ;  from  whence  it  is  to  be  inferred 
that  he  thought  that  residence  in  a  parish  where  a  man  had  a^^er- 
hoid,  though  not  in  possession,  would  confer  a  settlement.  But 
when  he  had  before  said  that  the  statute  never  meant  to  banish  men 
from  the  enjoyment  of  their  own  lands,  it  seems  as  if  he  were  speak- 
ing merely  of  persons  in  possession  of  tlieir  own  property.  It 
cannot,  therefore,  be  collected  with  any  certainty  now  tlie  fict 

(*}.Aiip,pl.6i3.  stood  in  that  case.    So  in  the  case  of  Rex  v.  Hasfieid  {6)  it  does  not 

appear  whether  the  boy,  though  too  young  to  be  in  the  actual  pos- 
session himself,  were  not  resident  with  his  grandmother  upon  hif 
own  property.  If  so,  it  leaves  the  question  as  it  was  before.  At 
to  the  circumstances  of  the  present  case,  I  consider  it  to  be  tbe 
aeme  as  if  the  pauper  had  lodged  at  any  other  public-house  withiD 
the  parish,  and  not  in  that  of  which  he  was  the  landlord ;  for  it  ii 
stated  that  he  had  before  agreed  to  let  it  to  fT.,  and  that  IT.  had 
actually  entered  and  occupied  the  premises,  and  that  the  paop9 
afterwards  resided  there  as  a  lodger  in  JV.'b  house.  He  bod. 
therefore,  no  right  of  possession,  and  fV.  might  have  turned  Iub 
out  whenever  he  pleased.  This,  therefore,  must  be  considered  » 
a  case  where  the  party  had  property  in  the  parish,  but  that  he  did 
not  reside  on  it,  and  that  another  was  in  possession  of  it.  And  that 
brings  it  to  the  true  question.  Whether  such  a  one  can  gain  a  set- 
tlement bv  residing  for  40  days  in  the  same  parish.  At  first  I 
thought  the  question  had  been  decided  by  the  cases  of  iZerv. 

(c)^fi<r,pl.  675.   Sowton  (c)  and  Rex  v.  St.  NyotV%  (c/),  but  upon  looking  more  nar- 

(<f)^nie,pl.676.  rowly  into  them,  I  find  there  are  circumstances  ofdoubt  whether  the 

parur  were  not  in  possession  of  the  property.  Perhaps  on  lookiog 
further  into  the  cases,  and  particularly  into  that  of  Rex  v.  HasfeU 
we  may  6nd  something  decisive  to  direct  our  judgments.  But  if  it 
ahould  be  found  to  be  altogether  a  new  question,  the  inclinatipn  sf 
my  opinion  is,  that  a  person  who  has  not  the  possession,  bat  only 
the  property  of  an  estate,  and  a  right  to  receive  the  rents,  is  aot 
irremovable  from  the  parish  where  such  estate  is  situated.  Cw. 
adv»  vuli, — On  this  day  (the  former  opinions  having  been  ddi- 
vered  two  days  before),  Lord  Kenyon  C.  J.  said,  that  tbe  Cf^ 
had  looked  more  particularly  into  the  case  of  Rex  v.  Htufiddt  aad 
they  were  now  all  of  opinion  upon  the  authority  of  that  caw  (')t 

{e)  In  the  report  of  the  Bame  case  fn  annum  ;  and  though  U  wn$  mf  tfiMf 

d  Sir.  1 182,  ik  is  stated  that  the  order  that  he  was  aetxmUy  mi  that  tp9t,  y^H^ 

was  quashed  as  to  tbe  bojr ;  for  as  to  was  enough  Uiat  he  had  mck  «»««* 

Urn  he  was  tmant  in  fee  of  tbe  4^^  ;wr  m  the  panth/rom  tukiek  ke  mM  mt  fc 
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which  governed  tlie  present,  that  the  settlement  was  in  iS.  —  Botli 
orders  quashed. 

679.  Rex  v.  Dorstonc,  H.T.  41  G.3.  1  Ea^it,  296.  — The  pau-  While  the  pau- 
per having  gained  a  previous  settlement  at  Af.,  went,  prior  to  P"  '^"•j!^" 
November  1778,  to  reside  with  his  wife  and  family  in  jB,,  upon  a  y^/JJ^^ 
tenement  whidi  he  rented  there  at  1/.  155.  per  annum.    On  the  estate  descend- 
]4ih  of  the  same  November^  and  whilst  the  pauper  resided  at  B.f  ed  to  his  wife 
M'  died  intestate,  seised  oi  a  freehold  house  and  lands  in  B.^  which  and  her  sisters, 
descended  to  the  pauper's  wife  and  her  two  sisters  as  coparceners,  ?"*  coparceners 
being  the  grandchildren  and  coheirs  of  the  said  M.    On  the  14th  *"»!?*  l^f' 
of  December  then  next  the  pauper  entered  into  the  following  month  after  the 
i^eement  to  sell  his  wife's  share  of  the  house  and  lands  to  2>.,  pauper  and  his 
husband  of  one  of  her  sisters :  *<  An  agreement  made  between  •/•  wife  contracted 
••  and  M.  Z>.,  of  J?.,  of  the  one  part,  and  M.  and  A.  P.,  of  the  ^  «11  iheir 
«  Mid  parish,  of  the  second  part,  and  /r.  and  M.  C,  of  T.,  of  ^"^^'^^^e  was 
**  the  third  part,  witnesseth,  that  the  said  parties  have  agreed  and  j,^  dually  ex. 
*'  firmly  bound  themselves  in  the  sum  of  20/.,  which  money  is  to  ecuted  for  more 
*'  be  forfeited  if  either  of  the  parties  do  not  stand  to  the  valuation  than  40  days 
••  of  the  tenement  and  lands  now  in  the  possession  of  R,  and  D.,  ******  ^'^^* 
••  which  land  is  to  be  valued  by  two  or  three  men  according  to  !J!I"J^'Ja[lpe^ 
**  their  valuation  upon  oath  if  required.     If  it  is  not  all  freehold,  ^^  tlier^ 
**  then  it  must  be  an  abatement  in  the  said  price ;  or  if  it  should  settled  in  B, 
*' be  more  land,  then  it  must  be  valued  according  to  tlie  price,  although  die 
•*  The  purchase-money  is  84^.,  the  purchaser  to  pay  the  expence  ^<*^  during 
^*  of  the  writing.     I  bind  myself  to  pay  the  money  at  Candlemas  ^^^^^^^^I^ 
<'  next,  if  there  is  a  good  title  made."     Signed  by  the  pauper,  his  ["^^  ^f  ano^. 
wife,  and  the  other  parties.     After  the  agreement  was  signed,  the 
referees  valued  the  pauper's  wife's  share  of  the  premises  at  28/. 
The  deeds  not  being  ready  by  the  2d  of  February,  the  pauper 
Mmplained,  and  E,,  agent  for  Z>.,  offered  to  pay  him  three 
lOonths'  rent  for  his  wife's  share  of  the  premises,  if  required ;  but 
the  pauper  did  not  require  it.    The  deeds  were  executed  and  the 
jBioney  paid  the  latter  end  of  the  said  February  or  beginning  of 
^arch  1779.     From  the  14th  o£  November  1778,  when  thegrand- 
^llher  died,  to  the  execution  of  the  deeds  in  the  latter  end  of 
February  or  March  following,  the  pauper  resided  in  the  tenement 
he  rented  at  B.,  but  did  not  occupy  any  part  of  the  tenement 
which  descended  to  his  wife  and  her  sisters.    The  house  and 

Eden  were  in  the  occupation  of  the  said  Z>.  and  his  wife,  one  of 
coparceners,  and  the  rest  of  the  land  was  occupied  by  one  3/., 
who  had  been  tenant  to  the  grandfather.  —  Park  was  to  have 
arj^oed  in  support  of  the  order  of  Sessions,  and  Williams  Serjt. 
contrdg  but  the  former  admitted,  that  after  the  recent  decision  of 
the  Court  in  the  case  of  Houghton-ie'Spri?ig,  he  could  not  con- 
t^d  that  the  pauper  might  not  gain  a  setUement  by  residing  in 
the  same  parish  in  which  he  had  an  estate  of  freehold  in  right  of 


It  is  also  to  be  collected  fVom  but  incidentally  stress  was  laid  on  the 

m  MS.  note  of  the  late  Mr.  Matterman  circumstance  of  this  pauper  liaving  o 

r\  the  boy  was  not  living  on  his  estate,  freehold  at  Jlerukti,     Iloitf  C  J.  says, 

bIso  appears  that  the  settlement  of  **  Let  a  man  be  settled  where  he  will, 

same  pauper  was  afterwords  dis-  '<  we  arc  all  of  opinion  lie  may  go  and 

pnted  again  between  2?^ifi[/)  and  lien-  **  live  where  he   has  an  nta/e,   and, 

dbsiiaruAe«,5  Mod.  416.,  andtheprin-  "therefore,  that  he  might  have  gone 

dpal    question  was,    Whether   Ryslip  '<  to  the  place  where  he  h^dn/iveAtf/tf.*' 
concluded  by  the  former  order? 
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his  wife,  although  in  the  occupation  of  anotlier.  But  he  suggestetl 
a  distinction  between  this  case  and  that ;  that  here  the  title  ac- 
crued on  the  14th  of  November ^  and  within  less  than  40  days,  v». 
on  the  14th  of  December^  the  pauper  bound  himself  to  convey 
away  the  property.  —  The  Court,  however,  said,  that  the  con- 
tract was  executory,  and  the  conveyance  was  not  actually  ex- 
ecuted till  long  after  the  40  days  were  expired,  till  when  the  title 
remained  in  the  pauper,  and,  consequently,  he  gained  a  settlement 
in  B.  —  Order  of  Sessions  quashed. 
The  pauper  ggQ.  Rex\.  Caton,  H.T.  47G.3.  Editor* AfSS.—TwoJusticet 

fiSiri*A7o?  ''e^ov*?^  ^-  an^  *^»8  five  children,  by  name,  from  C.  to  E.  The 
nine  yean',  ^  Sessions,  on  appeal,  quashed  the  order,  subject,  &c.  H,  being 
S6L5€,  payable  legally  settled  at  E-  in  November  1805,  took  a  farm  at  C,  con- 
OD  the  lit  of  sisting  of  a  dwelling-house,  out-buildings,  and  seven  acres  of  land, 
Jufyf  was  to  seven  miles  from  E^  for  the  term  of  nine  years,  at  a  rent  of  26i»5sn 
^^?^  *Afi  pajable  on  the  ] st  of  July  yearly ;  and  it  was  agreed  that  he 
HtIiof^«6ni-  should  enter  upon  the  lands,  for  husbandry  and  tillage,  on  the 
dry,  and  on  the  14th  of  February  1806,  and  in  the  possession  of  the  house  and  the 
dwelling-house  rest  of  the  premises  on  the  13th  of  Mau  following,  being  the  uiotl 
and  th^  rest  of  times  of  entry  on  farms  in  the  neighbourhood.  The  dwelliDg- 
!h^  {flriTori/''^  house  and  a  small  part  of  the  lands  had  been  previously  let  to  one 
fJlowinff :  anS  ^*>  ^"^  ^^^  residue  of  the  lands  to  other  tenants.  Between  the 
accoidingly  14-th  of  February  and  the  8th  of  March  1806,  //.  entered  into 
entered  on  the     possession  of  the  land  in  C  according  to  agreement,  which  wai 

arable,  worth  above  the  annual  value  of  10/.,  repaired  the  fences  thereof,  hired 
above  102.  a  '       r       . 


agreed  with  the  had  a  right  to  hold  it  till  the  ISth  o^  May  following,  to  takehiB 

tenant  in  pos-  to  board  at  U,  a  da^,  while  he  was  husbanding  the  land,  to  which 

u^^haudr^  r.  consented  ;  nothmg  was  said  about  his  sleeping  there ;  but  T.'i 

the'house  '"  ^*^®  *®^^»  ®^®  presumed  H,  would  want  to  sleep  there,  of  couiMi 

where  he  also  ^-  Stayed  three  or  four  days  together  in  C.  at  different  tinei, 

slept,  at  If.  a  between  the  14th  of  February  and  the  6th  of  May^  when  he  tedk 

day,  while  he  possession  of  the  dwelling-house  as  afler-mentioned,  husbanding 

Se^and°1md  *^^  **^"^*  *"^  boarding  at  T.'s  house,  and  sleeping  there  with  one 

Ktu'd'uiere'at  ^^  '^'^  children,  in  all  for  about  16  days,  and  continued  for  (be 

different  inter-  residue  of  the  time,  between  the  I4th  o^  February  and  the  6ih  of 

vals  for  16  days  May^  with  his  family  in  E,    Towards  the  latter  part  of  the  time, 

in  the  whole  before  H,  entered  upon  the  dwelling-house,  one  of  his  aons  aiH 

^j^^'^h^  weted  him  in  husbanding  the  land,  and  boarded  and  slept  with 

die  teminTgave  ^*'".  ^^^^^  ^  ^^ek  at  T.'s,  for  which  he  paid  1*.  a  day  extra;  ud 

him  up  the  during  such  time  //.  brought  a  horse  of  his  own  frooi  £.  to  01* 

possession  of  the  which  he  employed  in  loading  stones  off  the  land  he  had  so  takei^ 

house,  &c.  and  and  Stabled  him  at  T.'s,  by  his  leave,  providing  his  own  hay.    Oa 

SoJEduSu^'  the  6th  of  May  1806,  T.  voluntarily  delivered  up  possession  of  Ae 

his  wife,  fan^y,  dwelling-house  and  out-buildings  on  the  farm  in  C.  to  //.,  who,  on 

and  goods,  who  ^^^  f^^n®  ^^y*  removed  thither  his  wife  and  children,  household 

till  then  had  furniture,  cattle,  and  goods,  from  his  former  farm  in  £.,  in  i^iick 

resided  on  iiij)  tenancy  expired,  as  to  the  land,  on  the  14th  of  February^  and 

"woUiL"'™  ^  ^^  '^®  buildings,  on  the  12th  of  May  1806.     Soon  after  tk 

parish,  where  removal  of  his  family  to  C.  his  wife  died ;  and  on  the  36th  day.  cl 

the  pauper  also  his  residence  in  C.  with  his  whole  family,  reckoning  from  the  6th 

had  mostly  of  May  last,  //.'s  goods  were  seized  and  sold  under  an  executioi 

dwelt ;  and  obtained  by  one  of  his  creditors ;  and  he  applied  to  the  OTcneer 
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of  C  for  relief,  and  agreed  to  quit  the  farm  there.    The  overseers  after  the  6th  of 
of  C.  relieved  H»  and  his  children,  and  kept  them  a  day  and  a  May,  he  only 
Dight  longer  in  a  house  appropriated  for  the  use  of  the  poor  at  C,  remained  on  tlie 
and  on  the  38th  day  (computing  from  the  6th  of  A/ay)  H.  and  his  ^^^^^  ^jjjj* 
children  were  removed  bv  the  order  in  question  from  C  to  E.  —  ho  fiSlcd^aud 
Scarlett,  in  support  of  the  order  of  Sessions,  adverting  to  the  applied  for 
case  of  Doe  and  Lord  Bradford  v.  Watkins  (a),  and  that  class  of  relief,  and  aAer 
cases,  said  that  it  might  have  been  a  question,  whether,  upon  such  being keptaday 
a  holding  as  this,  the  notice  to  quit  must  not  have  referred  to  the  |°  ^^  P^°^ 
time  when  the  tenant  was  to  take  possession  of  the  dwelling-house  |^"^><'S'^ 
and  the  rest  of  the  premises ;  but  by  the  words  of  the  statute  farm,  an<f  wu 
18  Si  14  Car,  2.  c.  12.,  on  which  this  question  turns,  the  party  can  remoTed : 
only  be  removed  within  40  days  afler  he  shall  come  to  settle  in  any   Held,  that  this 
tenement  under  the  yearly  value  of  10/.,  and  here  it  was  evident  ^•^^  doming  ta 
that  the  pauper  came  into  the  township  of  C.  to  settle  while  he  J^jwiiem  hi*A 
boarded  and  lodged  with  7*.  for  the  purpose  of  superintending  the  f^^^  thobegin- 
lands  which  he  had  taken  possession  of  under  his  leases,  which  ningofhis 
would  make  in  all  a  residence  of  above  40  days  in  C  —  Lord   lodging  with 
Ellenborough  C.  J.  who  asked,  if  the  pauper  did  not  come  to  ^^  ^***"°IL 
lettle  In  C,  what  he  came  there  for  ?  — Topping,  who  was  to  ^JJ'^JjJ^^* 
have  supported  the  original  order  of  justices,  then  declined  argu-  i^g^ien^  there 
ing  the  case.  —  Per  Curiam,  absente  Grose  J — Order  of  Ses-  after  the  6iA  of 

sions  confirmed,  (b),  May,  made  above  40  days  in  the  whole,  and  settled  him  there. 

V.  Of  certificated  Persons* 

681.    Burdear  v.    Eastwoodheyy    E.  T,   5G.  1.^  //.,    being  AeertiEcate- 

legally  settled  in  J^.,  about  18  years  before  the  removal,  married,  mangaimaset- 

and  had  four  daughters;  and  about  ten  years  afterwards  went  Ucmentby 

with  his  wife  and  children  into  £.  as  a  certificate-man.    Whilst  ^*'*"«  "^  '*" 

they  were  there,  a  copyhold  of  20*.  a  year  was  surrendered  to  although  the 

his  wife  by  her  father,  which  they  enjoyed  for  five  years  till  her  9  &  lo  Will.  3. 

^leath,  and  then  according  to  the  custom  of  the  manor  it  descended  c.  11.  says  that 

10  the  eldest  daughter.     About  half  a  year  ago  the  man  asked  no  certificate- 

mlief  in  £.,  and  thereupon  the  Sessions  sent  him  back  to  B.  ™^  f^^^  8^^ 

h.was  contended  that  as  the  statute  9  &  10  JV.  3.  c.  11.  had  pro-  ex^^bSr^rent- 

Yided  that  a  certificate-man  should  not  gain  a  settlement  except  £i,g  ^  tenement 

he  take  a  tenement  of  the  yearly  value  of  10/.  a  year,  or  execute  of  loi.  a  year, 

an  annual   office  in  the  parish ;  the  pauper  had  not  gained  a  and  although 

•ettlement  in  £.,  by  residmg  on  this  estate,  for  that  the  statute  ***.***?^'* 

being  an  explanatory  act,  must  be  literally  taken,  and  could  not  ^^^^ 
be  extended  by  construction  to  any  case  not  expressly  within  it ; 

and  that  the  pauper,  not  being  within  either  of  the  cases  therein  ^  ^^^411?* 

mentioned,   was  removable  from    this  estate   on    his  becoming  s?c.  Sett,  and 

actually  chargeable  to  the  parish. —  S£0   per   Curiam:  lliis  Rem.  88. 

is  not  an  explanatory,  but  a  new  law,  and  must,  therefore,  receive  And  see  Rex  v, 

a  liberal   construction.      The  exceptions  in  the  statute  prove  Dcddington, 

that  this  case  is  a  case  more  reasonable  than  either  that  are  there  poM,p\.6S4, 
mentioned.  If  a  certificate-man,  by  taking  a  tenement  of  10/. 
per  annum  gain  a  settlement,  d  Jbrtiori  shall  he  who  has  an  estate 
of  his  ovi^i  especially  in  this  case,  where  he  does  not  come  to  it 
bv  his  own  act,  (which  might  favour  of  fraud,)  but  it  is  cast  upon 
fami  by  the  act  and  operation  of  law.     If  he  who  serves  a  parish-  '' 

office  gains  a  settlement  upon  account  of  his  presumed  ability, 

'  (a)  7  East,  551.  (6)  Vide  Rex  t>.  St.  Mary  Lambeth,  ante,  pi.  465. 
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with  greater  reason  shall  he  who  has  ability  of  his  own  visible  to 

all  the  world.     It  has  been  already  adjudged,  that  any  other 

KH  **"~^  "      person,  by  the  descent  or  purchase  of  a  freehold  or  copyhold  (a), 

pIjSs!"'  *'^'  ^^  ^y  becoming  entitled  to  a  lease  for  years,  gains  a  settlement ; 

and  it  cannot  be  supposed  that  the  legislature  intended  to  put  a 
certificate-man  in  a  worse  condition,     llie  value  o^  the  copyhold 
is  not  materia],  for  it  is  its  being  his  oU'n  that  makes  him  not  re- 
movable.     A  man  must  take  a  tenement  of  10/.  per  annum  to 
gain   a  settlement ;    but    yet  he   may   come   to  settle    upon  a 
tenement  of  his  own,  though  of  ever  so  small  a  value.     This  man, 
therefore,  being  for  five  years  irremovable  from  E.y  has  gained 
a  good  settlement  there,  and   the   order  to   remove  him  from 
thence  must  be  quashed. 
lic«ed"*''i^'"       ^^^-  ^^^'"^^^^  V-  Stonebridge,  JI.  T.  6GA.  Sir.  1^65.  —  In  1708 
ffaininJa  lectlc-  ^'  ^^*  bound  apprentice  to  £.,  who  was  legally  settled  in  /. ;  he 
ment  in  tlH>        served  part  of  his  time  there,  and  then  the  master  went  wiUi  all 
certiBcated         his  family  as  a  certificate-man   to  S.^  where  he  purchased  an 
pariih,  will  not-  estate  of  the  value  of  6CV.,  and  after  such  purchase  the  apprenuce 
r«^A**''*^"l8    '*^®^  ^      ^^°*  ^^^  months  till  the  apprenticeship  expired.    The 
confw  a  settle-    ^^tu^^  1^  -^^'i*  c.  18.  provides^  that  the  apprentice  of  a  certificate- 
inent  therein  to  man  shall  gain  no  settlement  in  the  parish  to  which  the  mafter 
his  appmiticc.    goes  by  certificate,   therefore  the  justices  adjudged   the  settle- 
ment at  /.,  where  tJ)e  binding  and  great  part  of  the  service  wai.  — 
Sed  per  Curiam  :  The  order  must  be  quashed :  for  as  the  ap- 
prenticeship  expired   in  1709,  the  statute  12  Ann.  is  out  of  the 
case,  not  being  made  with  any  retrospect ;  and  then  the  case  ii 
DO  more,  than  that  an  apprentice  of  a  certificate-man  lives  40 
days  in  S.,  which  before  tnat  statute  was  enough  to  gain  him  a 
settlement.     But  if  this  had   been  a  case  since  the  statute,  yet 
we  think   the  settlement  would  be  in  S.;  for,  according  to  the 
(a)^jtie,pl.6'8i.  case  of  Burclear  v.    Easltooodhcy  (6),   when   a   certificate-maD 

makes  u  purchase,  he  immediately  ceases  to  be  there  in  nature  sf 
a  certificate*man,  and  becomes  a  settled  inhabitant ;  so  that,  layfi^ 
the  statute  out  of  the  case,  (as  we  must  do,  it  being  nothing  to 
the  purpose,)  in  this  view  here  is  a  service  for  six  months  as  n 
apprentice,  in  u  parish  where  the  master  was  legally  settled^ 
which  is  more  than  sufficient  to  give  a  settlement  to  the  ap* 
prentice. 
A  certificated  683.  Rex  v.  Stansfield,  E.  T.  16  G. '2.  Burr.  8.0.905.-- B., 
i»cr«>n  who        being  settled  in  S.yl'Came  into  the  township  of  Spodand^  in  ibc 

on^'ieLl^ld  *'  P*""^  ®^  ^-^  ^y  ^^"'*"®  ^^  *  certificate :  bv  a  deed  not  indented, 

premiw*  pur-  bearing  date  the  4th  February  1728,  made  between  A.  of  T-in 

chased  by  him,  thc  parish  of  R.  aforesaid,  yeoman,  of  the  one  part,  and  the  nid 

gains  a  settle  B.  on  the  Other  part,  the  said  A.  demised  to  B.^  his  heirs,  execn* 

ment  nutwiih-  tors,   administrators,  and   assigns,   20  square  yards   of  land  in 

^te  I  &10  ^-  '"  '^®  *"^  P**"**^*»  ^^  ^^'^  ^^  *''™'  *'**  executors,  adaMUf- 
Wiii.s.  c.  11. :  trators,  and  assigns,  for  the  term  of  999  years*  under  the 
frranetttateacl  reserved  rent  of  \s.  a  year;  by  virtue  whereof,  B,  entered 
iiuircdaswcii  to  the  said  premises,  and  afterwards  erected  a  house  and 
by  itwKhav  as     other  out-buildings   upon  the  same :    and  by  indenture  beariog 

avoidTccrUJU  ^»*®  ^^^  ^^  ^^^  °^  ^^^h^  ^^^^^  ""*"^«  between  the  said  B. 
^c:atc  thuuj^h  '  ^^  ^^^  ^^^  V^^^  ^^^  ^«  ^t*  Hoodley^  of  the  other  part,  the  wi 
Under  the  value  B.^  in  consideration  of  16/.  10.f.  paid  to  him  by  //.,  assigned 
olio/,  u  year,     the    premises,  with    the    buildings    thereupon   erected,   to  //" 

his  heirs,  executors,  administrators,  and  assigns,  during  thc  rendui' 
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of  the  said  term  of  999  years ;  to  hold  to  the  said  //.,  his  heirs 
and  assigns;  by  virtue  thereof  entered  to  the  premises.     And 
afterwards,  by  indenture  bearing  date  the  16th  day  of  September 
1731,  made  between  the  said  A.  of  the  one  part,  and  the  said  H, 
of  the  otiier  part,  the  said  A.  leased,  set,  and  to  farm  let,  to  the 
said    //.,  his  heirs,   executors,   administrators,  and  assigns*  the 
said  20  square  yards  of  land  before  granted  by  him  to  the  said  B,^ 
and  also,  Ac.  and  also,  &c.  to  hold  to  tlie  said  i/.,  his  heirs,  ex- 
ecutors, administrators,  and  assigns,  for  the  term  of  999  years  i 
by  virtue  of  which  grant,  the  said  //.  entered  to  the  said  premises : 
afterwards  an  uncle  of  B*%  having  died,  and  left  some  money  to 
the  said  P.,  he  thereupon  applied  himself  to  the  said  H.  in  order 
to  purchase  the  said  premises  by  him  the  said  B.  before  sold  to 
the  said  //.,  and  also  the  said  premises  granted  by  the  said  A,^ 
by  the  deeds  last  above  mentioned.     Upon  which  the  said  //.  and 
he  came  to  an  agreement ;  and  by  indenture  bearing  date  the  9th 
day  of  July  1736,  made  between  the  said  f/.  of  the  one  part,  and 
the  said  a,  of  the  other  part,  (reciting  all  the  deeds  before- 
mentioned,)  the  said  //.,  in  consideration  of  47/.  bond  fide  paid 
to  him  by  the  said  J9.,   bargained,  sold,  assigned,  and   set  over 
unto  the  said  i).,  his  heirs  and  assigns,  all  and  singular  the  before- 
mentioned  premises,  to  hold  unto  the  said  P.,  his  heirs,  executors, 
administrators,  and  assigns,  during  the  residue  of  the  said  several 
terms  of  999  years  then  to  come :  that  the  said  premises  all  lie  in 
the  said  township  of  $.,  and  at  that  time  were  worth  the  said  sum 
of  47/.,  and  now  are  worth  the  sum  of  63/.  to  be  sold  :  by  virtue  of 
which  grant,  the  said  B,  entered  into  the  said  premises,  and  in« 
habited  open  the  same  for  two  or  three  years  then  next  following. 
That  by  indenture  bearing  date  23d  day  of  May  1738,  the  said  J?. 
oasigned  over  the  said  premises  to  the  above-named  //.  by  way 
of  mortgage,  for  the  sum  of  45/.    B*  was  removed  by  two  justices 
from  S.  to  Spotland;  but  the  Sessions  quashed  the  order  of  removal 
and  stated  tnc  above  case.     It  was  contended  that  this  purchase 
did  not  gain  B.  a  settlement  in  Spotland,  for  that  by  9  &  10  JVm 
S»c.  11.  no   certificated  person  could  gain  a  settlement  by  any 
•et  whatsoever,  except  by  taking  a  tenement  of  10/.  a  year,  or 
executing  an  annual  office  in  the  parish ;  and  that  the  voluntary 
purchase  of  a  leasehold  estate  for  999  years  for  47/*,  was  not 
without  either  of  those  exceptions.  —  Lee  C.  J.  I  do  not  know 
that  the  certificate  act  has  been  taken  so  strictly.     A  descent  or 
a  devise,  and  I  believe  a  purchase  too,  have  been  determined  to 
gain  a  settlement  (after  40  days'  residence)  upon  the  foot  of  the 
person's  not  being  removable  from  his  own,  and  as  not  being  an 
intruder    within    the    meaning    of   IS  &  14  C.2.  c.  12.     So  that 
whenever  a  man  has  an  interest  of  his  own,  though  under  10/.  a 
year»  he  shall  not  be  removable  by  that  statute.     The  present 
qoeation  turns  indeed  upon  the  construction  of  the  certificate 
act  9  &  10  fT.  3.  c.  1 1.   Now,  though  this  person  was  a  certificate*  • 
man,  yet  if  heJiad  come  to  this  by  act  of  law,  it  would^have  gained 
bivn  a  settlement ;  and  I  believe  it  has  been  so  determined  in  the 
caae  of  Rex  v.  Burclear  (a)  on  purchases  too.    I  think  the  same  (a)Jnu,pi,Gni. 
construction  has  been  made  upon  this  act,  as  upon  that  of  13^  14 
Car,  2*    Before  9  G.  1.  c.  7*  every  body  that  came  into  a  parish 
and  made  any  purchase  whatsoever  was  irremovable.    We  tliink 
the  Sessions  wrong,  and  the  two  justices  right ;  for  a  certificate^ 
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The  aettkinent 
gained  by  a  cer- 
tificated pereon 
by  liviog  40 
days  on  a  pur- 
chased estate  in 
the  certificated 
parish  is  con- 
veyed to  his 
unsettled  chil- 
dren* 

&  C.  ftni. 
U9S. 


r. 


mao  gains  a  settlement  by  becoming  irremorabley  and  contmaiog 
qo  for  40  days :  —  and  the  order  of  Sessions  was  quashed  and  the 
original  order  affirmed. 

684.  Rex  v.  Deddmgiou  (a),  T.  T.  16&  17  G.S.  Burr.  S.  €. 
390.  •—  Richard  M. ,  me  father  of  the  pauper  Edward  M.,  wfa» 
was  removed  with  his  wife  and  family  from  D.  to  7*.,  about  tlie 
year  1719  had  a  certificate  from  7.  to  Z>.,  which  acknow- 
ledged the  said  Richard  M^  and  Anne  his  wife,  and  Ednard  tbeir 
son,  to  be  inhabitants  legally  settled  in  T.  ;  Richard  and 
Anne^  and  Edtoard  their  son,  lived  in  D.  many  years  under  the 
certificate,  during  which  time  Richard  purchased  a  dwelliDg-hoose 
ill  2>.  for  42^.,  and  paid  for  it  with  his  own  money,  and  afterwards 
dwelt  in  it  many  years.  Edward  AT.,  his  son,  lived  with  hhn 
therein  as  part  of  his  family  for  many  years,  and  never  gained  any 
settlement  of  his  own.  Richard  M,  sold  the  messuage  five  yean 
ago;  Edtoardt  tlic  son,  had  no  interest  therein,  but  became 
chargeable  to  Z>. ;  Richard  M.,  the  father,  is  living,  but  has  now 
no  house  or  estate  whatsoever  in  D.  *-  Lee  C.  J.  The  present 
case  is  no  more  than  this :  A  certificate  was  given  many  yean 
ago  to  old  Richard  and  his  wife,  and  Edward  their  son ;  after- 
wards Edward  marries  and  has  children ;  Edward^  and  his  wife 
and  children,  are  the  present  paupers;  old  Richard  made  die 
purchase  in  I).  Now,  the  act  of  9  &  10  JVili.  S.  c.  1 1.  mentions 
the  doubts  that  had  arisen  upon  the  former  act,  and  then  declares, 
**  that  no  settlement  shall  be  gained  by  certificate  persons,  ezeepi 
"  by  the  two  methods  therein  specified."  But  I  think  the  case 
of  Burclear  and  EaHwoodhey  (b)  is  an  authority  in  the  pretest 
case,  that  order  has  now  been  read,  and  it  appears  **  that  a  cei^ 
*'  tificate-man's  wife's  father  surrendered  to  her  a  copyhold  of  SQiw 
^*  per  annum  f"  and  this  was  held  a  settlement,  though  it  was  most 
plainly  neither  of  the  two  cases  mentioned  in  the  act.  I  remem» 
ber  the  case.  Pratt  Lord  C.  J.  held  it  more  than  ecj^uivalent  l» 
renting  1()/.  a  year.  Eifre  J.  held,  that  the  construction  of  this 
act  of  9  ^  10  IViil.  S.  should  be  agreeable  to  that  of  1 3  &  14  Car.  9. 
c.  12m  upon  which  a  man  was  irremovable  from  any  tenement  of 
his  own,  though  it  should  be  under  10^.  a  year.  I  do  not  see  thai 
the  parish  will  be  safer  as  to  the  notice  arising  from  renting  lOL 
a  year,  than  as  to  the  notice  arising  from  a  purchase  ;  there  seenw 
to  be.  an  equal  notoriety  in  both  cases.  If  this  act  were  to  be 
taken  so  strictly,  as  has  been  contended  for,  a  certificate  mao 
could  never  gain  a  settlement,  though  he  should  purchase  SOM% 
a  year.  One  of  the  other  judges  in  that  case  of  Burclear  obeerve^ 
indeed,  that  it  was  not  strictly  to  be  considered  as  an  act  of  dw 
party  himself,  as  he  came  in  by  the  surrender  to  his  wife ;  but 
all.  the  Court  held  it  not  to  be  within  the  prohibition  of  the  act  of 
9  &  10  Wai,  S.,  the  man  being  irremovable  as  long  as  he  had  aay 
thing  of  his  own,  though  he  should  become  actual^  chai^eable  to 
the  parish.  And  if  this  be  so  in  the  case  of  the  old  msDp 
Richard  M.f  then  all  his  rights  will  be  communicated  to  thsie 
that  derive  from  him ;  for,  ^er  gaining  a  settlement  by  purdmSi 
the  man  himself  is  to  be  considered  as  an  inhabitant  of  tne  fmxwh 

(a)  See  Rex  v.  Leek  Wotton,  jwst,  But  Sir  J.  S.  is    under  a  mistake  is 
Pl-  749.  KUting  it  to  have  been  a  descent  lo^ 

(b)  Vitie  Cases  of  Settlements,  p.  00.  wife ;  it  came  to  bcr  by  the  suneodtr 
case  lai,  and  Sir  J.  S.  163,  164.  S.  C,  of  btr  iatber. 
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ID  which  he  has  gained  it,  in  the  same  manner  aa  if  he  had  actually 

rented  a  tenement  of  10^  a  year,  or  executed  an  annual  office ; 

in  which  cases  it  must  be  agreed,  that  legitimate  children  who 

haye  no  settlement  of  their  own,  must  denve  from  their  father's 

last  legal  settlement  (for  the  settlements  which  the  father  might 

have  previous  to  the  last  are  out  of  the  case,  as  much  as  if  there 

never  had  been  any  such,  they  being  extinguished  by  his  gaining 

a  new  one^  and  having  no  more  existence.)  —  Wriobt  and  Dxn- 

visoN  Js.  concurred  with  the  chief  justice  in  opinion,  and  ex-  < 

pressed  themselves  to  the  same  effect.    And  Sir  John  Stramob 

observing,  tliat  it  was  stated,  that  the  old  man's  settlement  in  D* 

was  at  an  end,  and  therefore  this  might  alter  the  case,  the  Court  See  Rex  v.. 

said.  It  did  not,  because  it  did  not  appear  that  he  had  gained  an^  West  Shefibrrf, 

subsequent  settlemenu    This  was  his  last  legal  settlement,  and  it  onte9V^^^^• 

may  very  well  remain  so,  though  he  has  no  estate  there  now.  accord. 

685.  Eex  v.  Cold  Ashton  (a),    H.  T.   SI  G.  2.    Burr. ^^— In  Acertificefee- 
•ZiAf  1725,  jD.  //.,  and  Mary^  his  wife,  went  from  W*  to  C  A^  penon  gains  a 
with  A  CERTiFicATB  from  fF.,  directed  to  C  il.,  acknowledging  eettlcment,  in 
that  they  were  inhabitants  legally  setded  in  W.    D.  A.,  and  his  ^^^°^ 
wifCi  lived  in   C,A.  under  the  certificate,  from  Juli/  1725,  till  residingio 
about  ChrtstfHos  1728;  at  which  time   fV.  F,,  the  father  of  the  da^onany 
said  Martff  died  intestate,  leaving  the  said  Mary^  his  daughter,  estate  which 
and  Ave  other  children.     He  was,  at  the  time  of  his  death,  pos-  would  ooofer  a 
aaased  of,  and  entitled  to,  a  tenement  and  two  acres  and  a  half  of  !!!^k^^^l^ . 
landy  of  the  yearly  value  of  6/.  lis.  in  C.  A,f  for  the  remainder  f^ ^^  9ftTo ' 
of  a  term  of  99  years,  determinable  on  the  death  of  himself,  and  wiU.  3.  c.  ii. 
of  the  said  Mary^  his  daughter.    Upon  his  death,  D.  //.,  and  his  makes  no  dif- 
wife,  entered  upon  and  took  possession  of  the  said  tenement  and  f"*"^ '°  ^'^ 
land ;  and  lived  in,  and  occupied  the  same,  ever  since  until  this  '*^f***' 
time ;  but  no  administration  of  the  goods  or  personal  effects  of 
F.  was  ever  granted  to,  or  taken  out  by,  D.  jFf.,  Marvy  his  wife, 
or  either  of  them,  or  any  other  person. —  Lord  Mansfield. 
The  question  is,  Whether  2>.  //.  gained  a  settlement  in  C.  u4.,  to 
which  place  he  came  originally  as  a  certificate*man  ?    D.  H.  had 
bj^en  ^  years  and  a  half  in  possession  at  the  date  of  the  order : 
the   question   is.    Whether  he  is  within   9  &  10  fF.  3.  c.  11., 
iriiich  mentions  only  two  methods  whereby  certificated  persons 
can  gain  settlements  in  parishes  to  which  they  come  wiui  certi« 
ficates,  viz.  taking  a  lease  of  a  tenement  of  Itf.  per  afmum^  or 
executing  an  annual  office.    But  an  estate  of  a  man's  own,  from 
which  he  cannot  be  removed,  has  been,  by  construction,  (and  a 
very  reasonable  one  too,)  holden  to  be  within  this  act;  for  it 
would  be  a  very  hard  thing  to  remove  a  man  from  his  own  estate. 
And  the  rule  holds  as  well  in  the  case  of  a  certificate  person  as  in 
any  other  case,  that  no  person  ou^ht  to  be  removed  from  hia 
own  property  and  estate.     The  principle  of  this  determination  is, 
because  a  property  of  a  man's  own  is  a  stronger  case  than  hiring 
another  person's  of  KH.per  annum  value.     And  the  Court  held 
that  he  had  acquired  such  a  right  to  this  estate  by  20  years'  pot* 
suasion,  as  gave  him  and  his  fiunily  a  settlement  in  C  A.  in  avoids 
ance  of  the  certificate. 

686.  Rex  v.  Long  Wittenham^  M.  T.  24  G.  3.  Editor*!  MSSU  If  biubaad  and 
Two  justices  removed  the  paupers  from  the  parish  of  U,  to  Z.  IK. ;  ^^^^fj*!*' 
and  tne  Sessions,  upon  appeal,  confirmed  the  order,  and  stated  hu^uiTpiii^ 

(a)  See  Rcz  V.  Leek  Wotton,  poMy  pi.  749. 
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chase  an  estate  the  Mlowiog  cftse :  John  W,^  and  Jane  his  wife,  being  certificated 
inthecertia.  from  X.  W*  to  U.^  went,  about  the  year  1764,  to  reside  in  I/. 
<»*ed.i^*»  under  such  certificate.  In  the  year  1765,  John  W.  purchased  a 
^  ^dren"  cottage,  with  a  small  piece  of  garden-ground,  for  the  sum  of  5/.  in 
born  under  ^*9  <uid  continued  to  live  upon  that  tenement  with  his  wife  and 
such  certificate  family  under  the  same  certificate  until  the  time  of  his  death, 
will  gain  a  which  happened  on  the  15th  February  1784>.    During  such  resi* 

wttl«nent  by  doDce  at  (/.,  he  had  issue  two  sons,  viz,  John  and  fViUiam^  and 
da'  diereon  '^"^  daughters,  Mary  and  Rachael.  A  short  time  before  hit 
■f£  the  hus-  death,  John  fF.,  the  father,  and  all  his  family,  except  Rachad^ 
band's  death.  Were  seised  with  the  small-pox.  Rachael,  being  free  from  the 
S.CCB]d.474r    infection,  was  removed  to  the  house  of  a  brother-in-law  within  the 

same  parish,  to  stay  until  the  family  should  be  recovered  from  the 
disease,  and  was  then  to  return  home  to  her  father's  family,  but 
which  she  never,  did  previous  to  the  present  order  of  removal. 
The  father  and  the  family  became  actually  chargeable  to  the 
parish  of  (7.  a  little  before  his  death,  and  the  family  continued  so 
till  the  removal  The  father  died,  as  above  mentidnedy  intestate, 
and  seised  in  fee  of  the  said  cottage  and  garden-groond,  leaving 
the  pauper,  Jane  W.,  his  widow,  John,  his  eldest  son  and  heir-at- 
law,  of  the  age  of  19  years,  and  JViiliamy  Mary,  and  Rachael,  his 
only  children  then  surviving,  of  the  respective  ages  mention^  in 
the  order  of  removal.  Jane,  the  widow,  fVUliam,  and  Mary, 
were  ill  of  the  small-pox  at  the  time  of  the  father's  death,  and 
thesoi  together  with  all  the  other  children,  except  Rachael,  were 
residing  on  the  said  estate  at  the  time  of  his  death,  and  continoed 
constantly  to  reside  thereon  for  the  space  of  10  weeks,  at  the  end 
of  which  time  the  said  pauper  was  removed  as  above  mentioned. 
The  question  wasy  Whether,  under  these  circumstances,  the 
widow,  Jane  W.,  had,  as  a  certificated  person,  gained  a  settlemeot 
by  residing  upon  this  estate  at  17.  for  40  days  after  her  husband's 
(•)itffite^pL6S7.  death  ?  —  Millks,  upon  the  authority  of  Rex  v.  Painsxvick  {a}f 

being  mentioned  by  the  Court,  admitted  that  a  settlement  may  be 
gained  by  quarantine  ;  but  he  contended  that  a  certificated  per- 
son cannot  gain  a  settlement  by  this  species  of  estate,  as  a 
widow  has,  in  such  case,  only  a  right  of  residence,  and  not  a 
possession  of  the  estate.  The  counsel  on  the  other  side  were 
stopped  by  the  Court,  who  thought  it  too  clear  a  case  to  be  ques- 
tioned.—  Lord  Mahsfield.  The  statute  of  Magna  Charta  says, 
that  a  widow  shall  have  her  40  days ;  and,  therefore,  there  is  bo 
doubt  that  the  pauper  Jane,  in  the  present  case,  was  irremovable 
for  40  days,  and  thereby  gained  a  settlement.  As  to  the  daughter 
Rachael,  she  was  separated  from  her  family  by  the  act  of  God, 
and  it  cannot  be  considered  an  emancipation  so  as  to  prevent  her 
gaining  a  settlement.  The  point  was  determined  in  Rex  v.  PaiMt' 
tofcit«—  The  order  of  Sessions  was,  therefore,  quashed. 
Battheques.  687-  Rex  V.  fVarblin^on,  E.  T.  26 G. 3.  1  T. /i.24-1.— TTie 
tion  whether  a  i^rd  of  the  manor  of  //.had  granted  to  the  pauper's  father  a  snaD 
^^J^^J!^^  parcel  of  the  waste  of  the  manor,  on  which  he  had  built  a  heuie, 

oi  an  estate  con-   *.         •».•■       ••»•/•      •!/•  ■  •         . 

ten  a  settle-  <^>^  resided  m  It  with  his  family  for  many  years ;  but  there  wai 
ment  to  a  cer*  no  evidence  whether  it  was  granted  voluntary,  or  for  a  valuable 
tffioaied  man  cotisideraticm.  It  was  contended  in  favour  of  the  parish  of  )^% 
d^^ki^  ^^^  ^^  ^^  ^  voluntary  grant,  and  that  it  had  never  been  doubted 

oubtcd.  1^^^  ^1^  ^  certificated  person  could  gain  a  settlement  by  a  resideace 

on  his  own  estate,  whatever  the  value  may  be,  and  thait,  tlierefore> 
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H  certificated  ai  well  as  an  uncertificated  permo,  who  it  in  poijcai 
sion  of  an  estate  which  he  doefe  not  acquire  by  purchaae  for  money 
under  9(M.,  gains  a  settlement  b v  a  residence  thereon  Anr  40  days« 
— *>  Thb  Court  was  of  opinion  that  it  was  incumbent  on  the  parish 
of  H^»  to  show  that  this  was  a  voluntary  grant  before  they  o^ld 
get  rid  of  the  certificate.  -^  But  upon  the  point  respecting  the 
construction  of  the  9ft  10  ^<  9.  eA.  Ashhurst  J.  said.  If  it  wens 
necesMuy  to  give  any  opinion  upon  the  poiiit,  whether,  supposinfl 
this  to  be  a  voluntary  grant,  the  party  would  gain  a  setUement,  I 
should  have  wished  the  matter  to  have  underaone  further  dis« 
Gussion.  It  seems  extraordinary,  tliat  in  the  teeth  of  an  act  of 
parliament  this  matter  should  have  been  talcen  for  granted ;  nothing 
can  be  stronger  than  the  words  of  the  certifioate-act,  which  sayt^ 
**  Whereas  some  doubts  have  arisen  upon  the  construction  of  the 
said  act,  (meaning  the  8&  9  fT.S.  cSO.)  by  what  acts  any 
person  coming  to  inhabit  or  reside,  within  any  parish,  by  virtue 
of  any  certificate,  may  procure  a  legal  settlement  in  such  parish, 
"  &c.  be  it  enacted,  &c.  that  no  person  or  persons  whatsoever, 
**  who  shall  come  into  any  parish  by  any  such  certificate  as  afore- 
*'  said,  shall  be  adjudged  by  any  act  whatsoever  to  have  procured 
^  a  legal  settlement  in  such  parish,  unless  he  or  they  shall  really 
*^  and  6on6  fide  take  a  lease  of  a  tenement  of  the  value  of  10/.,  or 
'*  shall  execute  some  annual  office  in  such  parish,  being  legally 
«<  placed  in  such  office.''  It  is  singular  that  a  practice  should 
have  prevailed  in  opposition  to  this  act  of  parliament,  when  the 
words  are  so  strong.  —  Duller  J.  I  reserve  to  myself  the  con- 
sideration of  the  question,  what  efiect  a  voluntary  gift  would  have 
on  a  certificate-person  as  to  the  giving  of  a  settlement.  I  agree 
that  under  the  act  of  9  G.l.  the  word  *^ purchase"  has  not  the 
same  extensive  sense  as  is  generally  annfxed  to  it.  But  no  case 
has  been  cited  at  the  bar,  where  a  certificate  has  been  discharged 
by  a  voluntary  gifl.  I  am  aware  of  the  case  of  Rex  v.  Ingleton(a)f  {a)JMUrfgLe%\. 
but  that  was  not  argued ;  it  was  given  up  under  the  idea  that  it 
was  governed  by  Rex  v.  Marwood  (6),  which  was  not  the  case  of  (6)^iiie,pL615. 
a  certificated  man. 

688.  Rex  v.  U/ion,  E.T.  29G.S.  ST.R.25i.  —  J.  H.,  the  A  certificate 
pauper,  originally  settled  at  U.,  came  to  reside  with  his  father,  gnmtedtoa 
J,  H.y  about  23  years  ago,  on  a  cottage  and  premises  at  3f.,  which  ^Sj,,^'^'"* 
his  father  had  occupied  several  years.     By  indenture,  or  deed  of       ^ ^ Uman 
feoffment,    dated   10th   of  Oc^ooer   1766,   with  livery  of  seisin  ^iteinfee,is 
indorsed,  and  duly  executed,  in  consideration  of  natural  love  and  discharged  by 
affection,  and  of  10/.  to  him  paid  by  the  pauper,  J,  H.  the  father  ^be  son  aft^ 
granted,  enfeoffed,  and  confirmed  the  said  cottage,  &c.  to  the  ^^*^'*^**^ 
pauper  in  fee.    About  three  years  and  a  quarter  afterwards  the  ^^^f  *^ 
pauper  obtained  from  the  parish  of  (7.  a  certificate,  dated  the 
1st  o£  January  1770,  duly  signed,  certified,  and  allowed,  acknow- 
ledging that  he  and  his  wife  and  family  were  inhabitants  legally 
setUed  in  U.     And  the  pauper  afterwards  occasionally  received 
relief  from  U.  during  his  residence  in  the  cottage  at  M.    The 
lather  of  the  pauper  lived  with  the  pauper  upon  the  premises 
till  his  death,  which  happened  about  eight  years  ago.    The  pauper 
was  his  eldest  son,  and  heir  at  law,  and  continued  to  reside  upon 
the  premises  until  the  year  1788.     The  pauper  by  lease  and 
release^  dated  the  15th  and  16th  of  February  1788,  conveyed  the 
"same  premises  to  S,  for  50/.,  which  sum  appeared  upon  evidence 
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to  be  a  satisfation  for  a  debt  due  for  necessaries  provided  by  S. 
for  the  pauper  and  his  family,  and  for  money  lent.  The  pauper 
being  afterwards  turned  out  of  possession  by  S.,  to  whom  aner 
the  Mile  he  had  become  a  tenant,  returned  to  &.»  and  was  removed 
to  AT.  One  of  the  points  made  at  the  bar  was,  that  admitting 
that  this  was  an  estate  sufficient  to  gain  a  settlement  in  M.,  yet 
that  the  certificate  granted  by  U.  had  stopped  them  from  saying 
that  the  pauper  was  not  legally  settled  there.  —  Thb  Court 
were  of  opinion,  that  this  being  a  donation  from  the  father  to  a 
son,  was  clearly  not  a  purchase  within  9  G.  1.  c.7m  notwithstanding 
part  of  the  consideration  was  in  money ;  and  said,  that  not  the 
smallest  doubt  could  be  entertained  on  the  otlier  point;  for 
though  the  certificate  was  conclusive  at  the  time,  it  was  afterwards 
done  away  by  the  pauper's  residence  on  his  own  property  at  M* 
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II.  Who  ihaU  be  deemed  chargeable. 

(^^  JfEX  ▼.  Kingiwoodi  E.  T.  89  G.  S.  Burr.  S. 0.392.  —The  a  certiiicAtod 

case  stated  was :  —  That  A.  7.,  father  of  thejpauper  E.  7\,  penon  who 
was  born  and  bred  in  K.  ;  and  went  afterwards  into  n. ;  where  he  J*^^"^*' 
lived  till  the  time  of  his  marriage  with  if.  his  wife :  that  upon  or  ^JJ^f  Z^2u 
soon  after  the  said  intermarriage,  and  before  the  birth  of  the  ioMr^i^MDoft 
pauper  £.,  the  churchwardens  and  overseers  of  the  poor  of  the  Uierebv  become 
parish  of  K.  gave  a  certificate  to  the  churchwardens  and  overseers  actuaUjdiBiige- 
of  the  poor  of  fF.,  thereby  acknowledging  tlie  said  A.  T.  and  his  •''^fjf  ^Jhmi-I, 
said  wife  to  he  inhabitants  legally  settled  in  the  said  parish  of  ^.  •*   j^^g^^^l^^^ 
that  the  said  A.  T.  and  his  said  wife  lived  in  W.  under  the  said  cen^rai^une 
certificate  from  the  time  of  the  giving  thereof  until  the  time  of  the  the  peridiioaer. 
death  of  the  said  A.  T.;  and  during  that  time  had  issue  the  s.C.SeT,S8S. 
pauper  and  three  other  daughters,  all  bom  in  W.^  and  who  lived 
with  their  father  and  mother  there,  ft^m  the  time  of  their  respective 
births  till  the  time  of  the  deatli  of  the  said  A. ;  and  firom  that  time, 
with  their  said  mother,  in  the  same  parish,  until  the  time  of  the 
said  pauper's  removal  by  the  said  order  of  the  said  two  justices ; 
and  never  gained  any  legal  settlement  therein.    That  about  nine 
years  ago,  one  of  the  said  daughters  (not  the  pauper)  being  taken 
ill  of  the  small-pox,  she  the  said  A.  applied  to  one  of  the  church- 
wardens or  overseers  of  the  said  parish  of  A*,  for  relief  on  that  ac- 
count ;  who  promised  her  she  should  have  relief:  but  that  she  the 
said  A.  never  saw  or  heard  from  him  from  that  time  till  after  her 
family  were  recovered  of  that  distemper.    That  in  a  day  or  two 
after  such  the  aforesaid  application,  the  pauper  also  sickened  of 
the  small- pox,  and  was  thereupon,  as  were  also  her  said  sister,  who 
before  had  sickened  as  aforesaid,  and  two  other  sisters,  removed 
to  a  house  which  had  been  provided  by  the  officers  of  fV.  for  the 
reception  of  persons  paupers  of  W^ihen  and  there  ill  of  the  small- 
pox ;  where  they  the  said  pauper  and  her  said  sisters  had,  and 
recovered  of,  the  said  distempers,  and  that,  during  all  that  time, 
all  necessaries  were  provided  for  the  said  pauper  E.  and  her  said 
sisters,  by  one  M.^  an  inhabitant  (but  not  an  officer)  of  W.^  who 
provided  likewise  for  the  other  persons  paupers  of  W.  then  sick  of 
the  small-pox  in  the  same  house  t  and  that  the  said  Mounti.  eitiet* 
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wards  declared,  <<  He  had  been  paid  for  the  said  jprovision  and 
**  maintaining  of  the  said  E,  T.  and  her  sisters  during  such  their 
*'  illness  ;'*  but  by  whom  did  not  say.  That  the  said  A.  T.y 
during  the  time  of  such  illness,  rented  a  house  at  W.  aforesaid^ 
where  she  and  her  said  daughter  might  have  lived;  but  were 
removed  to  the  house  aforesaid,  to  prevent  the  spreading  of  the 
said  distemper.  And  that  the  said  £.,  from  and  after  the  time  of 
her  recovery,  supplied  herself  by  her  own  labour  with  clothes  and 
provisions,  but  lived  in  the  same  house  with  her  said  mother.  And 
that  the  said  A.  T.  or  JG.  the  pauper,  or  any  of  the  said  A*t 
family,  never  received  any  other  relief  either  firom  the  officers  or 
inhabitants  of  fF.,  at  any  other  time  or  in  any  other  manner  than 
as  aforesaid,  save  1<.  received  by  the  said  A,  from  the  said  Af., 
about  10  days  after  her  family's  recovery  of  the  said  distemper  as 
aforesaid ;  she  being  then  in  great  want :  which  the  said  M.  also 
declared  *'  he  was  repaid ;"  but  did  not  say  by  whom.  —  So  that, 
though  the  order  of  Sessions  states  a  special  case,  whereby  it 
appears  that  she  was  a  certificated  person  from  K,  to  W, ;  yet  it 
did  not  (as  Mr.  Govid  objected)  sufficiently  s^te  an  actual  relief 
received  from  fF. ;  it  only  states  that  a  person  did  expend  money 
£^  her  relief,  and  was  repaid  the  san^e :  but  does  not  say  by  whom 
ibe  money  was  repaid*—- The  Court  held  that  it  did  not  at  all 
appear  that  this  person  was  ever  actually  chargeable,  and  that  she 
had  therefore  been  improperly  regioved:  and  both  orders  wers 
quashed. 
It  U  only  the  690.  R^  v.  Fmmlingkam,    T.  T.   13  G.  3.   Burr.  S.  C.  748.  — 

Mkf^iat  b^  '^^^  justices  removed  S.  Cm  Jiis  wife,  and  their  three  children, froQi 
^birgfepUe.        M*  ^  ^'     '^^y  h^  come  from  F.  to  M.  with  a  certificate,  under 

which  two  of  the  said  children  were  bom.  The  other  daughter, 
who  was  18  years  of  ase,  while  she  was  residing  in  her  fathers 
bpuse  in  M.  as  part  of  his  family,  by  reason  of  her  being  Uien  b% 
with  child,  and  which  child  was  afterwards  born  a  bastard  in  the 

Crish,  applied  to  the  parish-officers  of  Af.  for  relief,  her  father  not 
ing  able  in  point  of  circumstances  to  assist  her.  The  pariA* 
officers,  upon  her  askijig  relief*  gave  her  2^.,  and  then  immediately 
obtained  the  present  order  of  removal,  and  sent  the  whole  family 
back  to  jP.  ;  and  the  Sessions  confirmed  the  order.  It  was  cop* 
t^ed  that  by  the  8  &  9  fT.S.  c.  30.  the  parish  who  gave  the  certifi- 
cate  is  obliged  to  receive  back  the  person  or  persons  mentioned  in  it, 
U  whenever  ke^  she,  or  tkey  shall  become  chargeable ;"  that  it  is 
nol  necessary  that  all  of  them  should  ask  relief;  but  that  if  relief 
bfi  asked  by  any  one  of  the  family,  the  whole  family  may  be  rs* 
Qioved.  The  orders  were  quashed  on  another  point ;  but  Astov  J* 
said,  that  he  wa«  inclined  to  be  of  opinion,  that  if  aev9ral 
persons  reside  in  a  parish  under  the  same  certificatet  the  asking 
rdief  by  a  single  one  of  them  would  not  render  the  rest  removable 
The  certificate-act,  8  &9  fr.3.  c.30.  s.  1.,  says,  "  that  th^  pariik 
"  who  gives  the  certificate  shall  receive  and  provide  for  the  penoa 
<'  mentioned  in  it,  together  witji  his  family,  whenever  he,  she,  or 
*'  thev  shall  happen  to  become  chargeable,  or  ask  relief;  and  tkeih 
'*  and  fto#  b^ref  it  shall  be  lawful  for  any  such  person,  and  his  or 
**  her  children,  to  be  removed  to  the  parish  from  whence  such 
^  certificate  was  brought."  And  it  JiMist  be  adjudged  by  the  iiH* 
Uces,  that  such  person  m  «c^i«#%  becovte  chargeaMe,  before  mj 
can  legally  make  an  ordepr  of  i:eflfioval.    Now,  hoiw  oan  the  juHi^ 
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be  authorized  to  make  such  an  adjudication  upon  a  penon  who,  in 
fact,  is  noi  become  chargeable,  nor  ever  has  asked  relief  f 

691.  Rex  V.  St.  Peter  and  St.  Paul,  Bath,  T.  T.  22  G.  S.  Cold.  The  poor  be- 
218. —  The  parishioners  of  the  parish  of  St.  P.,  in  conjunction  lon^ngtoone 
with  the  parishioners  of  the  parish  of  St.  J.,  some  time  since  pur-  P^*^  ^".| 
chased  a  piece  of  ground  situate  in  the  parish  of  I..,  and  built  g^\^  i^ 
thereon  a  nouse  for  the  reception  and  maintenance  of  the  poor  of  workhouw 
the  several  parishes  of  St.  P,  and  ;S^.  «/•  there.    In  September  last,  lituated  in  an- 
the  pauper,  //.,  being  impotent  and  unable  to  work,  was,  together  other,  are  not 
with  all  the  other  paupers  belonging  to  the  parish  of  St.  P.,  re-  **^^^**|?r*^ 
rooTed  from  that  parish  to  the  said  new-erected  house  in  L./  kLr**'^^K]^ 
where  he  and  the  rest  of  the  poor  of  that  parish  were  maintained  ^  ^f^^;^ 

at  the  ezpence  of  the  parish  of  St,  P.,  ana  without  any  charge  to 
the  parish  of  L.  £/.,  and  all  the  other  paupers,  who  went  into 
the  new-built  house,  carried  with  them  certificates  directed  to  the 
parish  of  Z..,  signed  by  the  parish-officers  of  St*  P.,  and  allowed 

S'  two  justices  of  the  peace  as  the  statute  directs,  acknowledging 
e  paupers  to  be  settled  inhabitants  of  the  parish  of  St*  P.,  and 
which  were  delivered  to  one  of  the  officers  of  the  parish  of  X. 
Notwithstanding  the  certificate  of  the  pauper  i/.,  the  paririi^ 
officers  of  L.  obtained  the  order  in  question  for  his  removal, 
though  he  had  not  been  chargeable  to  their  parish.  The  Sessions 
confirmed  the  order,  &c.  being  of  opinion,  tliat  the  pauper  was 
not  the  object  of  the  certificate-act,  and,  consequently,  not  pro- 
tected by  it. — It  was  insisted,  that  the  pauper  was  not  within  the 
9  &  10  IF.  S.  c.  1 1.,  for  that  the  pauper  was  expressly  stated  not  to 
be  a  skilful  and  able-bodied  person  who  wanted  employment,  and 
was  capable  of  labour,  but  a  man  impotent,  and  sent  in  such  a 
helpless  state  for  the  very  purpose  of  being  provided  for ;  that  it 
was  impossible,  therefore,  that  any  construction  could  be  imagined, 
that  would  extend  the  provisions  of  this  act,  which  had  throughout 
■o  very  different  an  aspect  to  the  case  of  an  impotent  person 
iunning  with  all  the  poor  of  his  parish  for  the  sole  purpose  of  being 
maintained  in  another  parish,  total  strangers,  and  altogether  un- 
connected with  them  (a) ;  and  that  nothing  could  be  more  idle 
dian  to  contend,  that  this  construction  would  defeat  the  salutary 
purposes  of  this  act;  as  it  was  impossible  to  raise  a  doubt  upon 
the  existence  of  these  powers  in  the  hands  of  the  inhabitants  of 
any  number  of  parishes  that  should  agree  to  unite.  —  But  thb 
Court  were  of  a  difierent  opinion,  and  both  orders  were  quashed. 

692.  Reiv.Gwenop,  H.T.  29  G.  3.   3  T./^.  ISS.  — T.  was  #   Khuibandman, 
married  man,  and  haa  a  family,  and  had  been  drawn  to  serve  in  the  though  he  hu 
militia,  and  was  duly  sworn,  and  served  his  full  three  years  in  fctually  aemd 
cctual  service,  and  at  the  end  of  that  time  was  discharged.     His  ^J^^  ^fn^ 
occupation  was  that  of  a  husbandman,  working  at  daily  wages :  his  ,„^y  |^  j^     ' 
residence  had  been  for  some  years  in  P./  and  he  had  never  been  moved, 
duurgeable :  his  last  legal  settlement  was  in  Q.    The  question  was, 

(a)  Mr.  Justice  Fotler  appears  to     hospital  lor  cure,  could  be  considereA 
bsvia  inclined  to  this  mode  of  reasoning     as  a  certificate  under  that  act ; 


ia  Rea  9.  St,  George,  SouthwarlL,  and  was  made  with  a  view  to  penoos  osm- 

afterwards,  in  Rex  v.  St  Olave,  South-  ing  out  of  one  pariah  into  another,  t^ 

wark.  —  Potter  J.  very  much  doubted  get  their  livelihood  by  their  work  .«nj 

(though  he  gave  no  absolute  opinion)  kbour.   H.  22  G.  2.  1748,  Bnrr.  Se^. 

whether  a  ceftiSoate,  given  for  this  par-  Gases,  989. 
purpose  of  admission   into  a 
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Whether,  as  he  had  served  the  three  years  in  the  militia^  he  was 
entitled  to  the  privilege  and  bene6t  granted  to  militia-men  under 
the  statutes  in  that  case  made,  and  was,  therefore,  irremovable  ? — 
Thb  Court  of  King's  Bbnch  were  of  opinion  that  the  statutes 
28  G.  2.  €•  44.  and  26  G.  3*  c*  107.  were  made  in  pari  materia  ;  that 
the  object  of  the  legislature  was  to  remove,  as  to  such  marimtn^ 
toUiers,  and  married  miliiia-men,  the  impediments  which  5  Eliz> 
e.  4.  had  created  respecting  their  setting  up  trades ;   and  that, 
therefore,  it  was  traders  alone,  and  not  husdandmen,  who  were  en- 
titled to  the  privileges  of  inhabiting  a  place  without  being  removed 
until  they  bcMzame  actually  chargeable. 
A  certiaciitvd         69S.  RexY.  St. Mary,  fVestport(a),  H,T.  29  G.S.  3  r./2.44.-- 
penon  who        E.  Pretty  (the  grandfather  or  the  pauper  T.  Pretty)^  together  with 
"•^'^  "if  ^^^  ^''  ^^^^  *od  family,  went  to  reside  in  B.,  under  a  certi6cate  from 
SteSw^'     ^'K  ^^^  ^^^  21,  1714,  acknowledging  them  to  be  legal  ra- 
toally  charge-     habitants  of  fT.,  and  promising  for  themselves  and  their  successor^ 
able.  the  churchwardens  and  overseers  of  tiie  poor  for  the  time  beings 

that  they  would  receive  the  said  E,  P.  with  his  wife  and  family, 
when  they  should  be  thereto  requested,  unless  they,  or  either  of 
them,  should  obtain  a  legal  settlement  elsewhere.     The  paupeii 
resided  together  in  B.  under  the  certificate,  till  removed  by  the 
"present  order.  T.  the  elder  son  of  the  pauper  T.  P^  some  years  ago 
noarried,  took  a  house  in  the  same  parish,  and  resided  apart  fraoi 
his  father's  family.    He  is  since  dead,  and  has  left  an  infant  aoa, 
«/.,  who  now  lives  with  his  mother  in  J3.,  and  is  under  the  age  of 
seven  years.     The  paupers  named  in  the  order  of  removal  never 
asked  or  received  any   relief  from   JB.,   or  became  personallj 
chargeable,  unless  the  pauper  E.,  under  the  circumstances  hereiB- 
after  stated,  can  be  so  considered :  but  T.  P.,  the  son,  after  the 
separation  above-mentioned,  asked  and  received  relief  from  Bm 
during  sickness ;  and  since  his  death  his  infant  son  has  not  bcco 
maintained  by  his  grandfather  the  pauper,  but  relief  has  beca 
applied  for  by  his  mother  for  him,  and  occasionally  granted  by  A 
for  his  support.     7*.,  the  grandfather,  knew  that  relief  was  so  ad- 
ministered.    The  pauper  E.,  at  the  time  of  her  removal,  was  preg- 
nant with  a  bastard  child,  of  which  she  has  since  been  deliverra 
in  ^•--- Lord  Kbn  YON  C.J.     The  single  question  is.  Whether 
these  persons  who  have  been  removed  can,  in  the  fair  sease 
of  the  words,  be  said  to  have  been  actually  chargeable  to  the 
parish  of  B.  ?    Now  it  is  negatived  by  the  case  that  any  of  these 
parties  received  relief  in  person.     But  it  is  contended,  thai  thev 
were  virtually  relieved,  because  the  son  and  the  grandson  botti 
received  relief.     But  it  must  be  observed,  that  at  that  time  they 
were  not  members  of  the  family  of  the  pater-^milias  now  it* 
moved ;  they  lived  apart  from  him,  and  formed  another  fiuailj  of 
themselves.    Then  it  has  been  said,  that  a  burthen  has  bM 
thrown  upon  the  parish  bv  the  relief  of  the  son  and  grandson,  anij 
therefore,  tliat  the  grandfather  was  virtually  chargeable,  became 
the  4fSEtiz.  requires  finthers  and  grandfathers  to  support  thdr 
children  and  grandchildren.    But  that  proposition  hastens  to-J 
conclusion  too  soon ;  for  by  that  statute  they  are  not,  at  all  evcattt 
to  maintain  their  grandchildren,  &c.  but  only  when  they  ate  of 
sufficient  ability.    Now  the  justices  are  the  proper  judces  of  thai 
ability ;  and  the  grandfathers,  &c.  are  only  to  be  called  upon  bf 

(a)  See  Rez  v,  Tibbenham,  potf,  pi.  696. 


SSCT.  2.]    .  WHO   SHALL    B£   OE£M£D  GUAA€iBABL£«  :.57*T 

an  order  of  justices.  There  is  another  section  in  the  certificate* 
act  (a)  which  tlirows  some  light  upon  upon  this  subject ;  that  di^  (a)  8 &  9  W.  s. 
reels  that  every  person  who  receives  relief,  mid  Ae  mfk  tmd  ^*^'^^' 
ckUdreH  qfntckpenoHt  cohalniing  in  the  same  koute^  shall  wear  a  ^^^  g^52 
badge  on  the  shoulder :  this,  therefore,  is  a  strone  legislative  iater- 
pratation  of  what  is  meant  by  the  word  **  family  in  that  act ;  and 
it  would  be  a  very  harsh  construction  of  that  law,  to  say  that  the 
grandfather,  when  his  son  and  grandson,  who  lived  in  a  different 
house  from  him,  received  relief,  could  have  been  badged,  or,  as 
mentioned  in  the  latter  part  of  the  same  clause,  sent  to  the  work- 
liouse.  So  that,  on  the  fair  construction  of  this  act  of  parliament, 
none  of  the  persons  removed  by  this  order  can  be  said  to  have 
been  chargeable :  and  even  if  we  could  exercise  any  discretion 
upon  the  subject,  we  should  not  be  inclined  to  restrain  the  ope* 
ration  of  the  certificate-act.  The  case  of  fValion  v.  Spark  is  very 
distinguishable  from  the  present ;  there,  the  condition  of  the  bond, 
.which  was  to  indemnify  the  parish  against  the  person  therein 
named  and  his  children,  was  broken.  Then  as  to  the  circumstance 
of  the  daughter  being  with  cliild ;  it  is  universally  settled  that  that 
is  not  a  sufficient  ground  for  the  removal  of  a  certificated  person,  {b) 
.Perhaps  it  is  rather  a  hard  case,  and  we  might  wish  the  law  to  be 
otherwise  in  some  instances,  but,  indeed,  it  is  to  be  considered 
.that,  though  the  woman  was  pregnant,  non  conttal  that  the  child 
would  be  a  bastard ;  and  though  it  was  probable,  yet  it  was  not 
certain,  that  any  burthen  would  have  fallen  on  the  parisli,  for  she 
might  have  been  married  before  she  was  brought  to  bed. — Ash- 
iiVRST  J.  The  persons  mentioned  in  the  certificate  had  a  right  to 
reside  in  B,  under  it  till  they  became  chargeable,  when  only  the 
certifying  parish  could  legally  be  requested  to  receive  them. 
Then  the  question  is,  Whether  or  not  any  of  the  persons  removed 
actually  became  chargeable  in  such  a  way  as  to  warrant  the  parish 
of  B,  m  removing  them  ?  Now  it  does  not  appear  that  any  of 
tbem  full  within  tliat  description.  For  as  to  the  pregnancy  of  the 
daughter,  it  has  been  repeatedly  determined,  that  a  certificate 
person  cannot  be  removed  as  being  likely  to  become  chargeable, 
not  such  person  must  be  actually  chargeable ;  and  in  such  an  in- 
stance as  this  the  charge  may  be  prevented  by  marriage.  Then  as  But  lee  Rex 
to  the  relief  which  was  ^iven  to  the  son  and  grandson ;  it  seems  to  9.  Great  Yar- 
me  that  was  not  a  sufficient  ground  to  remove  the  grandfather  and  nicmth,  post, 
hia  family  living  under  a  separate  establishment.  But  it  has  been  P^^^^* 
said  that  the  grandfather  was  bound  to  maintain  his  son  and  grand- 
aon ;  that  is  true  under  circumstances,  but  then  he  must  be  of  suf- 
ficient ability,  and  called  upon  by  an  order.  Now,  here  the  relief 
waa  not  siven  on  the  application  of  the  grandfather ;  and  in  order 
to  extend  the  consequences  of  this  relief  to  him,  the  parish  should 
have  first  called  upon  him,  when,  if  he  had  refused,  alleging  his  in- 
ability, it  might  have,  perhaps,  been  tantamount  to  a  relief  of  the 
grandfather.  But  as  it  appears  here,  we  cannot  say  that  it  was 
a  nacesBary  act  of  the  parish ;  it  was  a  voluntary  one ;  and,  par- 
hi^Sy  the  grandfather,  if  he  had  been  applied  to,  mi^bt  have  re- 
lieved the  son  and  grandson.  —  Gross  J.  The  question  is.  Whe- 
ther that  which  is  stated  in  the  order  of  removal  be  true»  nainalj, 
that  the  paupers  were  actually  chargeable  ?   Now  that  is  negatived 

'(I)  But  now,  bf  atat.  55  G.  3.  e.  101^  unmarried  women  with  child  aredssmtd 
pcnons  actually  diargaabtcb 

VOL.  II.  P  P 


-fgj^  PBRSONft  IBBBMOVABLB  UMTIL  CHABaSABLB*    [Ch«  IX. 

by  the  case^  which  states  that  they  were  not,  in  fact,  chargeable, 
unless  we  can  say  that  they  were  so  in  law.  Although  this  question 
has  never  been  expressly  decided,  I  agree  with  the  opinion  de- 
livered by  Aston  J.^  who  was  particularly  conversant  with  this 
branch  or  the  law ;  and,  notwithstanding  it  was  extrajudicial,  I 
cannot  help  paying  a  great  respect  to  the  opinion  of  so  able  a 
judge*    If  the  whole  of  a  certificated  family  were  removable  be- 
cause one  of  them  only  became  actually  chargeable,  it  would  be 
attended  with  great  inconvenience.    As,  for  instance,  if  there  were 
diree  or  four  young  men  in  the  family  who  were  able  by  their 
industry  to  procure  a  competent  maintenance,  and  their  sister  be- 
came chargeable,  it  would  be  against  the  spirit  of  the  act  to  make 
that  a  ground  for  removing  them  all.     And  I  think  the  intent  of 
the  act  will  be  fully  answered  by  determining,  that  when  any  one 
of  the  certificated  family  becomes  chargeable,  he  only  shall  be  re^ 
moved ;  any  other  determination  would  defeat  the  true  purposes  of 
the  act.     Then  as  to  the  pregnancy  of  the  daughter,  no  case  hai 
been  cited  to  show  that  a  person  under  such  circumstances  can  be 
removed,  and  I  think  she  was  not  removable  on  that  account. 
Unmarried  wo-      694.  Rex  v.  Great  Yarmouth  (a),  M.  T.  89  G.  3.    S  T.  R.6S. 
men,irpreg-      »Two  justices,  by  an  order,  removed  M.  P.,  widow,  from  6.  Y. 
°^^J°^3^  ^     to  D.  /  and  upon  an  appeal,  the  Sessions  quashed  the  order  for 
^|^|Lq^^        informality,  not  stating  any  case  for  the  opinion  of  this  Court 
tiboughresiding  But  in  the  order  of  removal  it  was  recited  and  adjudged,  that  the 
uDderaoerti-     pauper  was  with  child,  which  was  likely  to  be  bom  a  bastard; 
ficate.  that  she  was  living  in  G*  Y^  not  having  gained  a  settlement  there; 

that  she  was  deemed  to  be  a  person  actually  chargeable  to  the 
parish  of  G.  Y.  /   and  that  her  place  of  settlement  was  at  D./ 
without  neffativing  her  having  a  certificate  from  any  parish*    Bolh 
the  orders  having  been  removed  here  by  certiorari^  Law  obtained 
a  rule  to  show  cause  why  the  order  of  Sessions  should  not  be 
quashed  :  against  which  Mingay  and  Hulton  now  showed  cause; 
who,  after  stating  the  question  intended  to  be  raised  in  this  gbk 
to  be,  whether  or  not  the  statute  35  G.  3.  c.  101.  k  6.  extends  ts 
an  unmarried  woman  who  is  residing  under  a  certificate,  argued 
in  the  negative,  because  no  mention  is  therein  made  of  certifiMsd 
persons,  and  because  the  object  of  that  statute,  in  general,  was  to 
give  privileges  to  paupers,  not  to  take  any  away  from  them :  tkat» 
therefore,  this  act  ought  not  to  be  extended  byimplicatioo  beyond 
the  words  of  it,  in  order  to  abridge  the  privileges  of  any  pauper : 
that,  if  the  act  did  not  extend  to  certificated  persons,  the  order  of 
removal  was  defective  in  not  negativing  that  tne  pauper  was  Ymv% 
(ft)i<nie,pl.693.  at  G.  Y.  under  a  certificate ;  for  that  in  Rex  v.  St.  Marm  We^ 
port  {b)f  it  was  ruled  that  the  pregnancy  of  a  certificated  peissa 
was  no  ground  for  removing  her  as  a  person  actually  chargeaUe^ 
and,  consequently,  if  this  pauper  were  living  under  a  certificsis 
she  was  not  liable  to  be  removed.  —  Per  CuriaaI  :    The  ordsrif 
which  alone  are  before  the  Court,  are  scarcely  sufficient  to 
the  question  that,  it  is  said,  was  meant  to  be  agitated.     But 
if  they  were,  this  pauper  comes  within  the  words  of  the  statals 
alltided  to,  which  are  general,  **  every  unmarried  wonoaa,"  to 
and  abo  within  the  reason  of  the  act*    This  clause  seems  to  Imp 
been  introduced  for  the  very  purpose  of  remedying  what  ff90 
before  an  apparent  defect  in  the  poor-laws;  for  before  that  act 
passed,  a  certificated  person  in  this  situation  could  not  have 

(a)  Sea  Rax  p,  Tibbeabam  pott,  pi.  696. 
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removed*  although  the  child,  when  born,  would  be  settled  in  the 
(certificated  paritn.  Therefore,  at  the  words  of  the  statute  aie 
sufficiently  comprehensive  to  include  this  case*  there  is  no  reason 
why  we  should  narrow  or  abridge  the  construction  of  them  so  as 
Co  prevent  their  extending  to  a  case  that  wanted  the  remedy.  ->- 
Rule  absolotOk 

695.  Resv.Alveley(a)f  E.  T.  4SG.S.   S  East,  SSS.— Two  ju§»  Atmg'ewaamn 
tices,  by  an  order,  removed  J.  Hi.,  single  woman,  from  K*  to  A*  i  '>▼>"«  i°  service 
in  which  order  it  was  stated,  that  upon  the  complaint  of  the  church*  ^A  b»n»*» 
wardens  and  overseers  of  K.  unto  the  said  justices  "  that  J.  f/.,  JJbi^tvMnSnce 
*'  sin^  tooman,  had  come  to  inhabit  in  the  said  parish  of  AT.,  not  UMitat.s50.3. 

having  gained  a  le^al  settlement  there,  and  thai  the  said  J.  H.  c  101.  $  6. 

U  toith  childt  and  u  therefore  deemed  chargeable  to  the  said  against  the  con- 
"  parish  a£  K.f  they,  the  said  justices,  upon  due  proof  made  J^JlLlj^^^ 
**  ihereoff  as  well  upon  the  examination  of  the  said  </.  H,  upon  ^nMter-'thouRh 
**  oath  as  otherwise,  and  likewise  upon  due  consideration  had  of  adjudged  by 
**  the  premises,  did  adjudge  the  same  to  be  true,  and  did  likewise  the  order  of  re- 
''  adiudge  that  the  lawful  settlement  of  the  said  </.  H.  was  in  the  ^o^^  to  be 
"  said  parish  of  A:'  &c.  ;  they  did,  therefore,  require  the  said  '^*5**^i*"^ 
churchwardens,  &c.  of  K,  to  convey  and  deliver,  and  the  said  cd!^|le,Sle" 
churchwardens,  &c.  of  A*  to  receive  the  pauper.    The  Sessions,  to  Uie  parish  in 
on  appeal,  confirmed  the  order,  subject,  &c*    The  pauper  was  which  she  was 
settled  by  birth  in  the  parish  of  ^.,  and  sometime  previous  to  samsg •{  ik^ 
Michaelmas  1801  hired  herself  to  C,  of  D.,  in  the  parish  of  K^  "^^-^" 
for  a  year,  at  the  wages  of  4/.    She  entered  upon  her  service  on  Arsons  re-     ' 
the  1st  of  October  following,  and  continued  therein  without  inter-  movsble,  who 
mption  till  the  2d  of  September  1802,  when  she,  being  about  seven  were  not  pro- 
asonths  gone  with  child,  the  parish^offlcers  of  J^.  insisted  upon  her  per  objects  of 
going  before  two  magistrates  for  the  purpose  of  beinff  examined  f«*>oval  ^"'^ 
as  Co  the  place  of  her  settlement,  and  accordingly  took  her  away  i^fe  certain 
from  her  service  on  the  evening  of  that  day,  and  the  next  mominff  descriptions  of 
brought  her  before  the  magistrates,  who  made  the  order  of  removah  persons  ezcept- 
Tbe  pauper's  master  had  made  no  complaints  against  her :  he  did  ed  out  of  the 
Bot  consent  to  her  being  taken  away,  but  objected  to  it ;  as  did  *^  ^^^  ^  ^ 
the  jjauper  herself,  who  was  perfectly  able  to  do  her  work ;  and  JJ^^^^  in 
it  being  harvest  time  the  master  could  ill  spare  her.    After  the  fact  chamable, 
pauper  s  examination  had  been  taken,  she  returned  to  her  master's  if  othenme 
sartice ;  and  on  the  following  day  the  parish-officers  removed  her  proper  objecta 
mider  the  order  from  K.  to  i4.,  telling  ner  at  the  same  time  that  of  remoraL 
die  might  return  to  K.    The  master  also  told  the  parish-officers 
that  he  should  insist  on  the  pauper's  returning  and  serving  out 
the  rest  of  her  year.    The  pauper  accordingly  returned  to  K* 
and  served  out  the  rest  of  her  year,  and  received  her  whole  year's 
wages.  —  Puller,  in  support  of  the  order  of  Sessions,  contended 
that  the  pauper  was  removable  by  the  express  provision  of  the 
Stat.  95  G.  3.  c.  101.  §  6.,  "  that  every  unmarried  woman  with 
'<  child  shall  be  deemed  and  taken  to  be  a  person  actually  charge- 
"  able  within  the  true  intent  and  meaning  of  this  act  to  the  parish^ 
^  te.  in  which  she  shall  inhabit,  and  may  be  removed  as  such  to 
^  the  pkice  of  her  last  legal  settlement,"  Ac.    Now  the  object  of 
that  act  was  to  enable  pari^es  to  remove  paupers  not  legally  set- 
tled therein  when  they  became  actually  chargeable,  instead  ef 
removing  them  upon  the  supposition  only  of  tl^ir  being  likely  to 
be  chai^able,  as  the  law  stood  before  the  act*    The  necessity  of 

(<k)  Scs  Res  V.  TMenlMni,  ftbti,  pi.  696, 
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thit  clause  was  obvious,  to  prevent  such  persons  having  it  io  their 
power  to  settle  their  bastard  children  in  the  place  of  their  birth, 
instead  of  in  the  parishes  to  which  they  respectively  belonged, 
which  is  only  provided  for  by  the  latter  part  of  the  clause,  in  case 
of  the  birth  pending  an  order  for  the  removal  of  the  mother.    The 

{a)Ant€,\\\  694.  only  case  on  this  branch  of  the  act  is  Rex  v.  Great  Yarmouth  (a), 

-    where  the  Court  put  a  strict  construction  on  the  words  of  the 

clause,  and  held  that  they  extended  to  a  certificated  single  woman 

with  child,  though  such  a  person  was  certainly  not  removable 

(6;^ii/e,pl.698.  before  that  act,  as  was  ruled  in  Rex  v.  St.  Maru  Westpori.  {b) 

If  it  be  said  that  an  order  of  removal  cannot  dissolve  the  contract 
between  the  master  and  servant,  the  answer  is,  that  no  private 
agreement  of  the  parties  can  intervene  to  prevent  the  execution 
of  a  public  law  in  a  case  falling  within  it.     And  in  Rex  v.  Kenil' 

(c)ilfiff,p1.455.  tDowA  (c),  where  a  pauper  was  removed,  by  an  order,  out  of  tbc 

service  of  the  master  in  the  parish  of  A.,  against  which  there  was 
no  appeal,  it  was  holden  to  dissolve  the  contract  of  hiring  for  a 
year  under  which  he  was  then  serving ;  so  that  though  he  returned 
a  few  days  afterwards  to  his  master  in  ^4.,  and  served  out  his 
year,  and  received  his  full  wages,  he  could  not  thereby  gain  a 
settlement.  Duller  J.  there  said,  '<  that  the  order  of  removal  put 
**  an  end  to  the  service.*'     And  in  a  subsequent  case.  Rex  t«  Fit' 

ld)AntijBiL90i.  longley  (d'U  where  one  residing  on  a  tenement  of  10/.  a  year  was 

removea.  Lord  Kenton  distinguished  it  from  Rex  v.  Kenilvoorikt 
because  **  that  was  a  case  of  master  and  servant,  and  there  the 
'<  justices  have  a  power  of  puttmg  an  end  to  the  contract*" 
Then  here,  if  the  old  contract  were  dissolved  by  operation  of  lawi 
the  service  afterwards  was  under  a  new  contract,  and  could  not 
gain  the  pauper  a  settlement.  —  Lord  Ellenborouoh  C.  J«  If 
the  order  of  removal  were  good,  no  doubt  it  would  operate  to  dis* 
solve  the  contract.  In  Rex  v.  Kenilxvorthf  the  order  of  removal 
being  unappealed  from,  was,  therefore,  to  be  deemed  a  valid  one: 
but  tois  is  now  under  appeal,  and  may  be  controverted.  And  that 
brings  it  to  the  question.  Whether  the  order  was  properW  made.' 
Was  it  not  the  meaning  of  the  act  to  prevent  the  removal  of  per- 
sons until  actually  chargeable,  who  were  before  removable,  if 
likely  to  become  so :  but  not  to  make  persons  removable  vbo 
were  not  proper  objects  of  removal  before  that  act?  Could  it  he 
meant  that  a  person  in  this  situation  should  be  liable  to  be  Com 
away  from  her  parents,  whatever  her  condition  in  life  may  be, 
and  however  fisur  removed  from  any  probability  of  being  a  cbam 
on  the  parish  ?  Is  there  any  instance  to  be  found  in  the  boob 
before  this  act,  of  a  woman,  under  these  circumstancesy  beivt 
person  of  substance,  and  yet  deemed  to  be  removable  ?  ^ 
substance  of  a  person  so  situated  repels  the  idea  of  her  bcng 
chargeable ;  and  the  act  did  not  mean  to  make  any  person  re- 
movable who  was  not  so  antecedently  to  the  passing  of  the  act 
The  ffeneral  provision  is,  that  no  person  shall  be  removafaJe  till 
actually  chargeable,  and  the  sixth  section  introduces  an  excepCioB 
to  that  general  rule,  leaving  the  persons  so  drcumrtanced  to  tk 
aeration  of  the  law  as  it  stood  before  the  paaaing  of  the.  act— 
The  reapondent'a  counsel  observed,  that  there  were  no  facte  stalai 
in  the  caae  to  show  that  the  woman  was  not  a  peraoD  who  wai 
likely  to  become  chargeable  at  the  time  of  the  order  nmto»  or 
that  tlie  removing  roagiatrates  had  not  exercised  their  jodgnMit 
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upon  that  fact :   on  the  contrary,  they  adjudge  her  to  be  charge* 
able ;  and  before  the  act  in  question^  luch  a  person  wat  remov- 
able. —  Lord  Ellenborouoh  C.  J.    There  is  nothinff  of  that 
sort  stated  in  the  case,  nor  any  thing  in  the  order  itself  to  show 
that  the  magistrates  adjudged  her  to  be  chargeable  otherwise  than 
as  a  consequence  of  law  in  their  understanding  of  the  act  of  par- 
liament :  tney  adjudge  that  she  is  mth  child^  **  and  is,  therefort^ 
**  deemed  chargeable  to  the  parish  of  AT.**    But  though  the  act 
says  that  such  a  person  shall  be  **  deemed  and  taken  to  be  actually 
chargeable;"  yet  that  must  be  understood  secundum  subiectam 
maleriam^  or  as  the  act  itself  expresses  it,  **  chargeable  toiikin  the 
'*  true  intent  and  meaning  of  this  acty*  which  I  have  before  ex- 
plained.   It  goes  on  to  say,  that  such  a  person  may  be  removed  (a) ; 
it  does  not  say  that  she  shall  be  so*     It  lies  then  upon  the  re- 
spondents to  show,  that  before  this  act  passed  the  mere  circum- 
stance of  a  single  woman  in  the  service  of  another  being  with 
child  operated  as  a  dissolution  of  the  contract,  and  made  her  liable 
to  be  removed  against  the  consent  both  of  the  master  and  servant. 
— Lawrence  J.    Can  be  it  be  contended  that  a  single  woman  in 
this  situation,  who  was  a  person  of  substance,  was  liable  to  be 
removed  before  the  late  act?  —  Le  Blanc  J.    The  respondents 
must  contend  that  a  single  woman  within  a  week  of  the  end  of  her 
service,  upon  being  discovered  to  be  three  months  gone  with  childy 
was  a  person  likely  to  be  chargeable.  —  Gibbs,  contr^y  after  the 
opinion  of  the  Court  thus  expressed,  referred  to  Rex  v.  Marl- 
borough  [b)y   and  Rex  v.  Brampton  (c),   as  confirmatory  of  that  (6)i#ii<r,pl.4S3. 
opinion,  that  a  single  woman  servant  being  with  child  was  not  a  (c}i<nir,pl.444. 
good  cause  of  removal  from  the  service  by  the  overseers  of  the 
poor  of  the  parish  where  she  lives,  though  a  good  cause  of  discharge 
by  the  master. —  Per  Curiam  :  Order  of  Sessions  quashed.  (</) 

696.  Rex  v.  Tibbenham,    E,  T.    48  G.  3.   9  East,  388.  —  The   A  married  wo- 
pauper  was  removed  from  D.  to  7\,  by  an  order,  stating  her  to  be  °>*°  pregnant 
•' actually  become  chargeable  to  the  said  parish  q/D."    The  Ses-  "^jj?*,' ^''^ 
lions  confirmed  the  order,  subject,  &c.     The  pauper's  husband  J^  J^d 
being  settled  in  T.,  went  to  the  East  Indies  four  years  ago,  and  has  be  by  law  a 
never  returned.     At  the  time  of  the  removal  the  pauper  was  re-  bastard,  b  re- 
siding in  D.,  and  pregnant  of  a  child,  which  has  since  been  born  a  movable  as  an 
bastard  in  T,    The  pauper  never  received  any  relief  from  D.  ^f^married  wo- 
parish,  nor  was  chargeable  in  any  other  manner  than  as  above-  ^^' s^^cJloi. 
mentioned.    Two  points  were  made :  first,  if  the  pauper,  being  «  g.  '  Being 
married,  were  removable,  though  pregnant,  under  35  G.  c.  c,  101.  pregnant  with  a 
Second,  whether  the  pauper  could  be  said  to  have  been  actually  basurd  is  suffi- 
chargeable  to  the  parish,  from  the  mere  circumstance  of  her  having  ^'/"' *^^jf^^ 
been  pregnant  with  a  bastard  at  the  time. —  Frere,  in  support  of  ^  wlramta"* 
the  orders,  cited  Rex  v.  Luji  (e),  on  the  first  point ;  and  distin-  removal ;  unless 
guished  this  case  from  those  of  Rex  v.  Great  Yarmouth  (g).  Rex  v.  evidence  to  the 


(a)  But  se«  Rei  v.  Tibbenbani,  ixat, 
pi.  61K».  where  Lord  EUenborough  dis- 
avows this  observation. 

(d)  Vide  Rex  v.  Oxlcworth,  Burr. 
&  C.  909,  4.  where  a  servant  who  had 
cootncted  to  serve  his  master  for  three 
jrsars  at  so  much  a  week  under  certain 
cooditknis  was  removed  during  the  term, 
and  wbile  he  was  actually  in  his  master's 
F,  Lord  C.  J.  Lee  put  an  end  to 


the  argument  upon  the  nature  of  the 
contract  by  saying,  **  How  could  the 
**  justices  remove  him  out  of  the  ser- 
**  vice  ?  It  appears  tliat  the  man  was 
*<  actually  in  the  service  at  the  time  of 
**  the  removaL  '*  And  the  Court  quadwd 
the  orders. 

(<?)  Ante,  pi.  508. 

(^)  Ante,  pi.  694. 
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contrary  be  Alvekj^  (a),  on  the  second.—  Bowen  contrit  relied  principiiUy  on 
given ;  and  the  ihe  case  of  Rtx  V.  Alvdey* — Lord  Ellenborouoh  C.J« 
orderofremcnral  Xbc  first  question  18,  Whether  a  married  voman,  who,  in  the  i^ 
maydiarge  gence  of  her  husband  abroad,  is  pregnant  under  such  drcuin* 
SlJ^^^as  Btances,  as  that  the  child  when  born  would  be  deemed  by  law  a 
iu^^^  charge-  bastard,  be  liable  to  be  removed  under  the  act  of  the  95  G*  S.?  Tbe 
able,  without  Bct  indeed  savs, ''  that  eveiy  unmarried  woman  with  child  shall  be 
setting  forth  in  «  deemed  ana  taken  to  be  a  person  actually  chargeable  within  tbe 
what  manner  a  xx\xe  intent  and  meaning  of  the  act,"  and  removable :  but  die 
chargeable.  legislature  had  plainly  in  view,  that  every  woman  pregnant  of  a 
{a)AfUeyiAS95.  child,  which  was  not  protected  by  the  matrimony  of  its  parents^ 

but  would,  when  bom,  be  a  bastard,  should  be  removable  whether 
married  or  unmarried :  for  though  the  mother  were  married,  vet 
if  her  child  would  by  law  be  a  bastard,  she  was  in  pari  jure  withia 
the  scope  of  this  act,  with  an  unmarried  woman  who  was  preg- 
nant.  The  next  question  is.  Whether  the  order  of  renooval  be 
good  in  the  form  of  it  ?  It  states  the  complaint  of  the  parish 
officers  of  D.,  that  22.,  the  wife  of  </.  K.  is  actually  become  charge- 
able to  their  parish,  &c. ;  and  the  justices  upon  due  proof  made 
thereof,  adjudge  the  same  to  be  true.  The  act  says,  that  a  woBiaa 
under  the  circumstances  I  have  stated,  **  shall  he  deemed  and  takm 
<<  to  be  a  person  actually  chargeable^''  &c.  Have  not  then  the  jus- 
tices done  enough  in  stating,  that  the  pauper  was  **  actually  bc- 
<*  come  chargeable  to  tbe  parish  ?"  They  are  to  draw  the  coa- 
clusion  whether  chargeable  or  not,  and  it  is  enough  for  then  to 
state  that  conclusion  upon  the  face  of  the  order,  without  statnf 
the  premises  on  which  it  was  founded.  If  that  conclusion  be  dis* 
puted,  the  party  is  to  appeal ;  and  such  appeal  having  been  made^ 
and  the  facts  stated  to  us,  it  is  to  be  seen  whether  the  preniM 
warranted  the  magistrates  in  drawing  that  conclusion.  The  hgifh 
lature  intended  that  an  unmarried  woman,  or  what  is  tbe  same  ibr 
this  purpose,  a  married  woman,  under  the  circumstances  I  have 
mentioned,  being  with  child,  is  primd^acie  chargeable  within  tbe 
law :  it  raises  a  presumption  of  her  being  chargeable.  But  I  sijr 
again,  as  I  said  before  in  The  King  v.  Alveley^  that  if  it  appear  that 
the  woman  is  a  person  of  substance,  and  that  there  is  no  preieaos 
to  say  that  she  is  likely  to  bring  a  burthen  upon  the  parish,  the  act 
did  not  intend  to  make  such  a  person  liable  to  be  removed.  But 
it  is  made  a  presumptive  chargeability,  so  as  to  put  it  on  the  party 
disputing  it  to  show  that  she  is  a  person  of  substance,  or,  aiin  ^ 
case  of  The  Kivg  v.  AlveUy,  a  person  under  a  contract  of  hiriog 
and  service  with  another  at  the  time,  so  as  to  rebut  the  pft- 
sumntion.  The  only  cases  that  materially  affect  the  oonstractiSB 
WAnie,v\.69S.  of  the  clause  in  question  are,  first,  Rex  v.  St.  Mary  WetiwrtlH 

which  was  the  case  of  a  certificated  person,  who,  under  Uie  tM» 
SSe9W.3.  c. SO.  was  not  removable  till  actually  chargeable:  sad 
it  was  held  that  one  of  the  family  of  the  certificated  person,  being 
pregnant  of  a  child  likely  to  be  born  a  bastard,  was  not  reroovsbfe 
under  that  act.  The  question  was  again  made  in  the  case  of  Tii 
(c)  ^»ue,v\.694.  King  V.  Great  Yarmouth  (c),  after  the  passing  of  the  stat.  35  G.S., 

where  the  residence  of  a  person  so  circumstanced  under  a  ccrti' 
ficate,  was  held  to  be  no  objection  to  her  removal.  It  is  net  ne» 
cessary  h^e  to  affirm  or  to  disaffirm  that  case,  as  it  related  to  die 
certificate  act.  Tlien  came  the  case  of  The  King  v.  AMfH^ 
where  the  principal  point  decided  was,  that  a  single  woman  bciii 
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vith  chiJd  did  not  operate  such  a  dissolution  of  the  contract  of 
hiring  and  service,  as  to  make  her  removable  against  the  consent 
of  herself  and  her  master.  The  Court  also  said,  I  have  no  doubt*  ' 
what  is  stated  in  the  report  respecting  persons  of  substance  not 
being  within  the  views  of  the  act  of  the  36  G.  3.  But  there  is  one 
observation  attributed  to  me  wfth  which  1  cannot  charge  my  re* 
collection,  and  which,  at  any  rate,  I  am  not  prepared  to  abide  by* 
namelvt  that  where  the  act  says  that  such  a  person  may  be  re* 
moved,  it  does  not  say  that  she  didU  be  so.  Now  I  do  not  think 
that  the  use  of  the  word  may  there,  as  contradistinguished  frond 
shidly  makes  any  difference  in  the  sense.  If  the  party  come 
within  the  true  intent  and  meaning  of  the  clause  as  there  described* 
I  think  the  true  reading  of  the  words  **  may  be  removed,"  is,  that 
slie  *'  ^ioll  be  removed."  All  the  statutes  respecting  the  removal 
of  the  poor  form  together  one  system  of  law,  and  it  is  a  condition 
precedent*  if  I  may  so  say,  that  the  persons  to  be  subjected  to 
their  operation  should  be  in  the  condition  of  poverty.  Wlien* 
therefore*  the  clause  savs,  that  unmarried  women  with  child  shall 
be  deemed  to  be  actually  chargeable,  &c.  for  the  purpose  of  sub- 
jecting them  to  be  removed,  it  means  that  persons  so  situated  shall 
primdjitcie  only  be  deemed  to  be  chargeable,  and  it  still  leaves  it 
open  to  show,  that  the  party  is  of  substance,  so  as  not  to  be  within 
the  scope  and  view  of  the  poor  laws.  Therefore,  whether  in  the 
form  of  the  order  it  be  said  that  the  woman  so  circumstanced  is 
deemed  to  be  chargeable,  or  is  therefore  chargeable,  or  that  she  is 
chargeable,  it  is  all  alike,  and  equally  good ;  and  she  must  be  pre- 
sumed to  be  in  the  situation  in  which  she  is  considered  by  the 
legislature  as  being,  namely,  as  actually  chargeable  to  the  parish 
where  she  is  inhabiting,  and  consequently  liable  to  be  removed* 
unless  the  contrary  be  shown.  Here  then  it  is  sufficiently  adjudged 
in  tlie  order  that  the  pauper  was  actually  chargeable,  so  as  to 
make  her  removable  under  the  act :  and  it  appearing  by  the  facts 
stated  on  the  appeal,  that  though  married,  yet  that  her  husband 
was  abroad,  and  could  not  have  been  the  father  of  her  child ;  this 
was  a  primd  facie  case  to  bring  her  within  the  sixth  clause,  and  to 
show  that  she  was  actually  chargeable  within  the  meaning  of  the 
act :  and  nothing  being  shown  to  rebut  that  presumption,  it  re- 
mains presumptively  established  that  the  pauper  was  within  the 
description  of  persons  liable  to  be  removed.  —  The  other  Judges 
concurring,  both  orders  were  confirmed. 

697.  Rex  v.  Diddlebury,    E.  T.    48  G.  3.    9  East,  398.  —  The  An  order  of 
point  in  this  case  was  precisely  similar  to  the  second  point  of  the  remoTal  found- 
case  of  Rexv.  Tibbenham^  suprb,^  except  that  the  words  of  the  ^^g***'jQ, 
order  were  "  upon  complaint*  &c.  tluit  the  pauper  (a  single  woman)  ^  ^^  itaiing  that 
**  w,  by  being  pregnant,  deemed  to  have  become  chargeable  to  the  a/e.  wa»  by 
'*' parisn,"  instead  of  *'  upon  complaint,  &c.  that  the  pauper  m  being  pregnant, 
**  actually  chargeable  to  the  parish."     And  it  was  contended  for  deemed  to  have 
the  appellants  (in  addition  to  the  arguments  used  in  Rex  v.  Tib*  be^tme  charge 
benham)  (a),  that  the  order  of  removal  was  bad,  inasmuch  as  it  ought  ^^  ^' " 
to  have  been  alleged  upon  the  face  of  it,  that  the  pauper  was  (a)^ii/e,pL696. 
actually  chargeable  in  fact,  and  not  merely  as  an  inference  of  law, 
from  the  fact  of  her  being  pregnant. — Lord  Ellenborouoh  C.J. 
The  premises  are  stated  in  the  order  of  removal,  as  in  the  statute 
itself*  from  whence  the  conclusion  is  drawn ;  and,  therefore,  all  i« 
stated  which  the  statute  requires.  —  Both  orders  confirmed. 
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A  UMmr  flit.  JiHrv.  SL JhwM'f,  M  Bmy  St.  Edmund't,  [a)  T.  T.  48  6.9. 

iy^^.*fc  IO£m/,  S5. — The  Seawion*  qiuihed  an  order  of  rmioml  fW» 

'•fr™  &.  ^.*»,  In  it.,  tb  /.,  made  in  the  uaual  form,  reciting  {inler  alim), 

■>^**'  ij  .L-.    u    in    .■:j    i-..i_    .....   4.   ;_X-t.'j  i_    •!._    _:J    _a«ii>k '■  An 


PmUw 


Mm  «l*  |>MrmA(r  Stl,  1807,    hy  /?.  ^tf.,  of  /.,   I 

■*^^»."j.  a.  ■/."«,  and  to  WtUTTi  with  ■  load  of  rai 

WtahT*  *"  '^"  ""'  ^"^'^  '^  '^'     ^^  Decemi. 

^.T^V?.  .  ihn  fMiHUt'k  a  ■  ■!»!■< II HI     iiiailt>   nut  tl 


,^„^,^   •'  that  9.  O.  did  laiclj  eoiH  to  inhabit  in   the  niS  pariah,"  .... 
did  la         iub]«ct,  Ac.     The  pftupn  being  aettled  at  /.,  wa>  employed  on 
—  --   ■  ■       ■-    "       '  '     -)  drive  a  lond  of  hay  to 

ck.  In  loading  the  imiCfc 
n  Decembfr  S4  two  KOBgiatntca  took 
•ocUhl  «iM  ^*  pAupw't  f  nniltWI.  made  out  the  order  of  removal,  and 
dSiadlta  (die  )MH|wr  iMilff  unabta  t«  be  removed)  suspended  the  execution 
ttammtam  by  an  tmlon»»cM  on  the  back  of  the  order.  The  pauper  waa 
i^firt"^  attended  by  a  lurgeoa  by  the  order  of  the  parigh  officers  of  SL  J.'t, 
MnStenlk  •*'''  ****  "P«'««  "'  '*''•  '•''••  *"  incurred  for  his  cure  and  nwn- 
lobemaddMid  tenance.  Un  Aprit  I.  180di  the  pauper  being  able  to  move,  the 
MMaal^MV  magistralcw  took  i>ff  the  suspension,  and  made  the  order  for  pay- 
anJaiMihii  roent  of  the  \tH.  134.  for  ibe  expenccs,  by  iiidortiiig  the  aame  on 
■x  >^MUe  iIm  order  of  rstnoval  |  Hid  on  the  same  day  the  order  waa  eae- 
*'^"™  ontod,  and  the  pMHMtP  conveyed  to  /.  Against  the  order  of  Sea- 
Ch.S.  *lf.gr  ^■"■i  ^^  ^""^  mfuaming  in  tint.  35  G.  S.  c.  101.  was  relied  on, 
ihtMit.UO.S.  wdXw  T*  A&]nMilDK(4)  was  cited.— Lord  ELLEKsoaouoH  C.J. 
c.  101.  Tba  cat  hn  Mm  very  fully  gone  into,  and  if  the  Court  thoogbt 

(h)r»u,f[.nB.  that  uy  AaAui  light  could  be  thrown  upon  it,  they  would  have 
been  dtairaaa  of  receiving  it.  Ilut  no  doubt  can  be  raised  oa  the 
^DMtion.  No  peraon  is  removable  from  the  parish  where  he  if 
oat  bj  paahive  statute.  In  order,  therefore,  to  see  what  thai 
power  ia,  we  must  trace  it  to  the  statute  itself  which  confcis  it, 
the  IS  ft  It  Car.  2.  c.  1'2.  anil  (hat,  ntU'r  retilin^  that  poor  pec^e 
endcaTSur  to  aettle  themselves  in  tlio^e  parishes  where  there  ii 
the  bcit  stock,  Ac.  and  when  they  huve  coniumed  it,  then  to  an- 
other parish,  &c.  says,  that  it  i,hiill  be  lawful,  on  complaint  of  the 
parish-officers,  wilhin  40  d«y»  after  nny  sucii  person  coming  ult 
tettle,  ai  aforetaid,  in  anif  iritemetti  under  ihe  i/rarlg  value  of  lOL, 
for  any  two  justices  of  the  peucc  of  the  division  where  any  petsoe 
likely  to  become  chargeable  to  the  partKli  islmll  come  to  inhilnt, 
by  their  warrant  to  remove  him  to  the  pliicc  of  hia  last  legal  set- 
tlement. The  expression  of  coming  lo  srille  denotes  that  the 
party  comes  animo  morandi  or  manendi:  it  may  be  for  a  tempo- 
rary purpu»e,  but  >till  it  nmst  be  understood  ihat  he  cooin  to 
settle  there.  But  how  can  it  be  said  that  the  pauper  went  into 
this  parish  animo  morandi  at  all  ?  lie  went  into  the  town  with  a 
cart  load  of  bay,  which  he  was  to  dispose  of,  and  return  with  ■ 
load  of  muck  ;  How  then  can  it  be  said  that  he  went  there  to  set- 
tle ?  Then  it'  he  were  not  removable  within  the  terms  of  the  fist. 
13  &  1*  Car.  9.,  can  we  tind  any  enlargement  of  the  power  of 
removal  i  The  litat.  3.1  G.  .*).  has  the  words  inhabiting  or  lAjMira- 
ing!  but  it  would  be  an  extravagant  construction  of  either  of 
thoae  terms  to  say,  that  it  meant  to  include  such  a  case  as  tbit. 
Then,  if  the  order  be  not  warranttd  by  cither  of  these  atatutes, 
there  is  no  authority  Ibr  it,  and  the  Sessions  have  done  ri^  ta 
quash  it.  —  Gbuse.T.  It  is  impossible  to  say  that  the  p>n|WT 
became  removable  by  the  siat.  S.5  G.  %,  which  was  passed  for  ihc 
purpose  of  preventing  poor  persons  from  being  removed  till  thq 
were  actually  cliurgeable,  who  were  before  removable  under  IM 
stal.  19  ic  14  Car.'i.  from  the  ]iaris)i  into  which  they  had  conets 
I")  8««  lUi  r.  Si.  Lawrtim  ijaAXoxi,  ptil,  jrt.  703. 
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settle  in  a  tenement  under  the  yearly  value  of  l(tf.  upon  being 
likely  to  become  chargeable.  A  man  coming  into  a  town  with  a 
cert,  for  an  hour,  to  dispose  of  his  load,  cannot  be  said  to  have 
come  there  to  settle :  but  having  met  with  an  accident  there  which 
detained  him,  he  comes  within  the  description  of  casual  poor,  and 
as  such  was  neither  within  the  stat«  55  G.S.  nor  that  of  the  18  ft 
14  Car,  2^  and  therefore  the  original  order  was  improperly  made* 
—  Lb  Blanc  J.  Whether  ultimately  it  might  be  better  either 
for  the  poor  or  for  parishes  to  consider  persons  of  the  description 
of  this  pauper  as  removable»  1  cannot  say ;  I  should  hope  that  it 
would  not  make  any  difference  in  the  treatment  which  poor  per- 
sons in  their  necessities  should  experience ;  but  we  can  only  look 
to  the  authority  which  the  magistrates  had  to  remove  the  pauper. 
Their  power,  if  any,  must  be  derived  either  from  the  stat.  IS  Be 
1 4  Car.  2.  or  the  stat.  55  G.  3.  It  has  been  properly  admitted 
that  the  latter  of  these  did  not  enlarge  the  power  of  removing 
poor  persons,  but  was  meant  to  provide  that  persons  who  by  law 
were  before  removable  if  likely  to  become  chargeable,  should  not 
be  removed  till  actually  so ;  and  to  make  provision  for  suspending 
the  order  of  removal  when  made,  in  cases  of  sickness  or  infirmity, 
and  that  the  cxpcnces  incurred  in  the  carie  and  maintenance  of 
the  persons,  between  the  order  to  remove  and  the  actual  removal 
of  them,  should  be  defrayed  by  the  parish  to  which  they  should 
be  found  to  belong.  We  must  then  look  to  the  stat.  IS  &  14 
Car.  2.  Consistently  with  that  statute,  which  enables  the  order 
of  removal  to  be  made,  on  complaint  of  the  parish  officers,  of  per- 
sons coming  to  settle  and  inhabit  in  the  parish>  the  form  of  the 
order  states  the  complaint  of  the  parish  officers  of  Si,  J\  that 
the  pauper  came  to  inhabit  in  their  parish ;  (and  without  such 
complaint  the  justic<>s  would  have  no  jurisdiction).  The  question 
then  is.  Whether  this  pauper  came  to  settle  or  inhabit  in  the 
parish  ?  The  case  shows  that  he  did  not ;  for  it  states  the  particular 
object  of  hig  coming  there  to  be  to  drive  a  load  of  hay,  and  return 
with  a  load  of  muck ;  therefore  under  the  statute  of  Car.  2.  he 
could  not  lawfully  be  the  object  of  complaint  of  the  parish-officers, 
and  if  not,  the  magistrates  could  have  no  power  to  remove  him. 
This  question,  though  glanced  at,  did  not  wise  in  The  King  r. 
Keynaston.  (a)  —  Ba  ylbt  J.  The  statute  S5  6.  S.  was  clearly  in-  {a)Pou,  pL876. 
tended  to  restrain  the  power  of  removal,  and  not  to  make  persons 
removable  who  were  not  so  before.  Then  the  stat.  13  &  14  Car.  2. 
only  gives  the  magistrates  power  to  remove  persons  who  come  to 
settle  and  inhabit  in  a  parish.  Before  that  statute  a  settlement 
was  gained  by  mere  inhabitancy ;  now  it  is  clear  that  this  pauper 
did  not  come  to  inhabit  in  the  parish  from  whence  he  was  re- 
■loved.  And  as  down  to  the  period  of  the  stat.  35  G.  S.  it  never 
was  considered  that  a  person,  coming  into  a  parish  for  such  a  pur- 
pose as  this  pauper  did,  came  there  to  inhabit,  or  was  removable* 
thteforo^  since  the  statute  which  was  passed  to  restrict  the  power 
of  remofvl,  he  cannot  be  considered  as  a  person  removable.— 
Ordnr  of  Sessions  quashed. 

€80  jftss  ▼.  Holm  East  Waver  Quarter,  T.  T.  49  G.  3.  11  Eaeti  An  mder  of 
Ml.  -«  jB.  M.y  single  woman,  was  removed  by  an  order  of  justices  removal,mcreIj 
Insm  O.  to  A. ;  on  appeal  to  the  Sessions,  the  order  having  been  ^judging  tte 
isinfirmedy  was  now  removed  to  this  Court  by  certiorari,  and  after  ^JJj'^'*' 
the  usual  direction,  run  thus ;  <*  Upon  complaint  o^  the  church-  ^f^  J^^^  ami 
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unmarried^  ''  wardens  and  overseers  of  the  poor  of  O.,  Stc.  unto  U8»  &c«  being 
without  draw.  <<  two  of  his  Majesty's  justices,  &c,  that  E,  M.,  single  wonum, 
ing  the  conclu-  «  hath  come  to  inhabit  in  the  said  O.,  not  having  gamed  a  l^ai 
sion  tliat  the  u  settlement,  nor  produced  any  certificate  owning  her  to  be  tet- 
b  bad!"'^*^'    "  ^^ed  elsewhere,  and  that  the  said  E.  M,  is  xcith  child  and  unmar^ 

<*  ried ;  we,  the  said  justices,  upon  due  proof  thereof  made^  kc* 

**  and  likewise  upon  due  consideration  had  of  the  preintsee^  do 

<'  {adjudge  the  same  to  be  true  ;  and  we  do  likewise  adjudge  that 

<<  the  lawful  settlement  of  the  said  E.  M.  is  in  the  said  H.,"  &c 

And  so  it  proceeds  to  direct  the  removal  of  the  pauper  from  the 

one  Quarter  to  the  other.     The  objection  taken  to  the  order 

below,  which  Tapping  was  now  prepared  to  support,  was,  that  it 

was  defective  in  not  stating  that  the  pauper  was  actuality  charge* 

ablei  and  that  it  was  not  suflScient  merely  to  state,  as  it  did,  thiC 

she  was  toitfi  child^  and  unmarried  i  for  that  might  still  be  true, 

and  yet  the  woman  might  have  sufficient  substance  of  her  own,  or 

ample  security  be  given  by  others  to  preclude  the  least  risk  of 

her  becoming  an  actual  burthen  to  the  parish ;  and  the  case  of 

(a)^nie,pl.695.  Rex  V.  AheUy  {a )  was  relied  on.  —  Scarlett  and  Palby,  comtri^ 

{h)  Jnu^foU.    pited  Rex  v.  Matthews  (6),  Hobey  v.  Kingsbury  (c^^  Rex  v.  Gmf 

pi.  615.  Yarmouth  {d)y  Rex  v.  Tibbenham  (e),  Rex  v.  D%ddMury.(g)"^ 

(c)i\>tf,pl.85i-    LoBB  Ellenborouoh  C.  J.    If  it  were  an  irrefragable  conda* 

(d)Arae,^\S9A.  sioo,  that,  being  a  single  woman,  and  with  child,  the  party  removed 

(«)^n(tf,pl.696.  must  be  deemed  to  be  chargeable  within  the  meaning  of  the  8t»> 

(g)Jnte  pl.697.  ^^^>  ^^^^  ^^^*  order  would  be  good :  otherwise  the  justices  ovgitt 

*  to  have  drawn  that  conclusion,  in  order  to  show  that»  in  their 

judgment,  she  was  a  proper  object  of  removal  within  the  posr 

laws.     But,  consistently  with  this  order,  the  party  might  nafS 

been  a  single  woman  worth  10,000/.,  or  she  might  have  given  Ifae 

most  ample  security  to  the  parish  against  any  charge  which  cooU 

be  thrown  upon  them.    The  statute  in  question  first  gives  the 

general  rule,  that  no  person  shall  be  removed  before  they  ait 

actually  chargeable.    It  then  says,  that  single  women  with  chiU 

shall  be  deemed  and  taken  to  be  actually  chargeable  within  tiM 

true  intent  of  the  act.     But  still  the  justices  ought  to  draw  the 

conclusion  that  she  is  within  that  general  rule ;  otherwise  it  would 

come  to  this,  that  every  single  woman  with  child,  whatever  was 

her  substance,  might  be  removed  by  the  parish-officers.    Being 

unmarried,  and  with  child,  such  a  person  is  presumptively  charge* 

able,  from  the  strong  probability  of  the  fact  that  she  must  be  so; 

but  there  may  be  circumstances,  such  as  the  substance  of  the 

party,  or  the  giving  a  complete  indemnity  to  the  parish,  whicfa 

may  exclude  that  presumption.    Now  every  circumstance  of  thst 

sort  might  have  existed  in  this  case,  and  yet  the  order,  as  it  is 

framed,  be  true  :  in  The  King  v.  Diddlebury^  the  justices  deemei 

her  to  have  become  chargeable ;  but  she  could  not  be  deemed  to 

be  chargeable^  if  those  circumstances  had  existed  in  her  instaace. 

It  ought  to  appear  by  the  order  that  the-  justices  have  exercised 

their  judgment  on  the  matter,  and  repelled  the  existence  of  sodi 

circumstances  bv  their  adjudication  that  she  was  chargeable,  is 

'    order  to  show  that  she  was  a  proper  object  of  removal  within  tbe 

meaning  of  the  law.  —  Grose  J.    The  legislature  never  meant  to 

say,  that  at  all  events  an  unmarried  woman  with  child  shall  be 

removed  as  chargeable ;  but  only  to  state  the  circumstance  of 

such  a  person  being  with  child,  as  evidence  that  she  was  charge- 
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fd>le»  unless  repelled  by  other  facts  to  show  that  she  was  not.  The 
justices,  therefore,  ought  not  to  have  barely  stated  the  fact  of  her 
being  with  child,  but  to  have  drawn  the  conclusion  that  she  was 
chargeable,  to  show  that  she  came  within  the  meaning  of  the  poor 
laws. — Lb  Blanc  J.   The  order  of  removal  is  defective ;  the  act 
of  parliament  only  gives  a  power  to  remove  persons  who  are  ac« 
tually  chargeable ;  die  justices,  therefore,  must  find  that  the  party 
is  chargeable  before  they  can  remove  her.    But  the  act  has  made 
the  circumstance  of  an  unmarried  woman  being  with  child  evi- 
dence of  her  being  chargeable ;  the  justices,  therefore,  should 
have  adjudged  upon  that  circumstance ;  instead  of  which,  they 
have  merely  found  the  fact,  but  have  not  drawn  the  conclusion.  — 
Batley  J.     Before  the  statute  of  the  S5  G.  3.  it  was  essential  for 
the  justices  to  have  adjudged  that  the  party  removed  was  likely 
to  become  chargeable,  m  order  to  give  them  jurisdiction  to  remove 
lier;  but  by  this  statute  another  rule  is  given,  and  it  is  not  suffi- 
cient that  the  party  is  likely  to  become  chargeable,  but  they  must 
be  actually  chargeable  before  they  can  be  removed.     To  avoid, 
however,  the  inconvenience  likely  to  ensue  from  the  application 
of  the  general  rule  to  the  case  of  a  single  woman  with  child,  the 
act  has  made  that  circumstance  primdjacie  evidence,  on  which 
the  justices  are  to  decide ;  and  manv  cases  may  exist,  as  those  put 
Ivy  my  Lord,  of  the  substance  of  the  party,  or  of  an  indemnity  to 
me  parish,  which  may  rebut  that  presumption.     Here  the  order 
only  states  the  fact  of  the  woman  being  a  single  woman,  and 
being  with  child ;  and  does  not  go  on  farther  to  draw  the  conclu- 
Bioo  of  her  being  chargeable.    If,  then,  there  may  be  cases  where 
m  woman,  though  single,  and  with  child,  may  not  be  removable, 
m  not  being  chargeable  within  the  meaning  of  the  law,  the  orders 
ia  clearly  not  sufficient,  but  the  justices  ought  to  have  gone  on  to 
draw  the  conclusion.    In  the  cases  of  Tibhenham  and  DiddIehuri/9 
the  Court  considered  the  6th  section  of  the  act  as  giving  a  rule  of 
evidence  only.  —  Order  of  Sessions  quashed.  •— Scar lbtt  then 
observed,  that  the  magistrates  had  been  misled  by  following  the 
precedent  stated  in  a  new  edition  of  J3iim,  published  since  the 
ftatutc,  and  since  the  author's  death. 

•    700.  Rex  v.  Birmin^ham^   T,T.  51  G.  S.  14£a^,  251.  — Re*  Apaaperrrat- 
moval  from  F.  to  J3.    Order  confirmed,  subject,  &c.     The  pauper  l^^S  •  hfuie  in 
was  resident  in  /.,  and  rentinff  a  house  there,  and  receiving  relief  ^^t^^lll^  ^' 
from  that  parish.     Upon  applying,  as  usual,  for  this  relief,  it  was  ^l^i^ed  occa. 
refused  her,  and  she  was  desired  to  go  to  the  officers  of  h\  an  ad-  sicmal  rdkf, 
joining  parish,  in  which  some  of  her  husband's  relations  had  re-  and  having 
aided.    This  she  did,  and  was  by  the  officers  of  jP.,  refused  relief,  rel«tiaiM  in  B 
•nd  sent  back  to  /.     Upon  her  return  to  /.,  and  again  applying  •"  !5f*1l«ft^ 
to  the  officers  of  that  parish  for  relief,  they  refused  relief,  and  de*  dement  in* 
sired  her  to  apply  again  to  F;  and  when  she  expressed  an  un-  eitiicr,  alter 
willingness  to  do  so,  one  of  the  overseers  of  /.  took  her,  without  iMiving  been 
any  order  of  removal,  to  the  parish  officers  of  2*".,  and  told  her  Kntba^wudt 
not  to  return  again  to  /.     Upon  her  being  thus  brought  to  F.,  the  ^/*"^*"^ 
officers  of  that  parish  relieved  the  pauper,  and  at  the  same  time  odMr^wat  at 
threatened  to  send  her  to  prision  if  she  returned  to  /.    The  pauper  ingt  taken  by 
was,  however,  still  desirous  of  returning  to  her  house  in  /.,  but  the  pariab- 
was  prevented  from  doing  so  by  the  threats  of  the  parish  officers  officer  of  A 
of  F.    Under  the  above  circumstances  she  remained  in  F.,  where  *"l?  ^*^ 
slic  had  previously  no  place  of  abodei  for  eight  or  ten  days  ;  at  ^he^i^Hetcd" 
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*^ Mtto^  the  end  of  which  time  she  was  removed,  by  order  from  F.  to  B. 
mibontf  she  '^^^  question  wai  whether  the  pauper,  being  in  F.  under  the 
icturned  again  circumstances  above  mentioned,  was  liable  to  be  removed  to  the 
into  A :  Heldy  place  of  her  settlement.  -*  Against  the  order  of  Sessions,  Res 
that  her  ml-  v.  St.  Jamn's  in  Bury  St.  Edmund's  (a),  was  cited.  —  Lord  El- 
^d* '"  ^'  LENBOROUOH  C.J.  That  was  a  very  different  case  ;  but  this  was 
drcunutances,  ^^®  ^^^^  ^^  ^  Starving  vagrant,  in  whichever  of  the  two  parishes 
did  not  prerent  'he  was,  who  was  going  backwards  and  forwards  between  them, 
hor  remorml  and  would  have  been  starved  if  she  had  not  received  temporary 
fram  thcnoebx  relief  from  one  or  the  other.  She  was  liable  to  be  removed  from 
'^^d^'tohflr  ^^^^'**  H®^  ^^^  ^^*°  ^^'*  oscillation  between  the  two  parishes 
p^m^  settle-  ^^^ct  the  order  of  removal  to  her  proper  parish  ?  —  Orders  con 
ment.  firmed. 

Wberea  ion,  '7^^-  ^^  ^*  ^^ondofi,  E.  T.  5*  G.3.  2  M.  &  S.  461.—  llemo- 

having  agreiKl  val  from  E,  to  S.  Order  confirmed,  subject,  &c.  —  The  pauper 
to  purchase  a  is  the  widow  of  </.  F.,  deceased,  who  about  five  years  ago  wss 
piece  of  land  settled  at  S.  About  that  time  their  eldest  son  agreed  to  give 
'^^hbf  t£w**^  ^*  ^^^  ®  P*^^®  °^  ^*"^'  situate  in  E. ;  but  not  having  sufficient 
who^consented  ™o"cy  himself,  he  applied  to  his  father,  who  consented  to  advance 
to  advance  802^  20/.  (which  had  been  left  to  his  wife)  upon  the  following  coo* 
left  to  bis  wife,  ditions ;  viz>  tliat  a  house  should  be  built  by  the  son  upon  the 
on  condition  land,  which  the  father  and  mother  were  to  have  for  their  liTei, 
A^  Id^hTif  'k  ®"^  ^^^  ^'^^  of  the  survivor;  after  whose  death  the  same  was  to  go 
on  die  land^y  ^^  ^^  ^^^ '  ^^^  ^^  ^^  ^'^  agreed,  that  the  father  and  mother 
the  son,  which  were  not  to  sell  or  dispose  of  the  place,  nor  to  take  any  other 
the  father  and  family  into  the  house.  The  father  was  at  that  time  advanced  io 
mother  were  to  years,  and  the  son  wished  to  show  his  good  will  towards  him  and 
^^*  ^*^d^''  *  mother,  and  to  assist  them  all  he  could.  This  agreement  wss 
li'feof die sur-  ^^^  reduced  into  writing;  but  the  father  having  advanced  the 
vivor,  and  after-  ^Ol.  to  the  son,  the  whole  65l.  were  then  paid  by  the  son  for  Ae 
wards  the  same  purchase,  and  the  land  was  conveyed  to  the  son  in  fee.  The 
to  go  to  the  son,  house  was  built  immediately  afterwards  at  the  son's  ex  pence,  but 
but  the  faUier  jj^g  father  assisted  personally  in  building  it.  When  finished, 
were"not7o  sell  ^^®  father  and  mother  took  possession  of  it  with  the  consent  of  the 
or  dispose  of  it,  ^^^*  ^^^^  ^i^  "^^  think  himself  at  liberty  to  turn  them  out ;  nor 
nor  totakeany  did  he  ever  attempt  to  do  so.  The  son  lived  in  another  house, 
other  family  and  his  father  and  mother  paid  no  rent  to  any  person  ;  and  after 
into  the  house ;  having  resided  in  the  house  about  three  years,  the  father  died, 
nwmt  wMHOoly  ^^^  ^^®  mother  continued  to  live  in  it  as  before,  with  the  son's 
by  parole;  and  consent,  until  her  removal,  under  the  order,  to  S. — Lobd 
afterwards  the  Ellenborough  C.  J.  It  appears  clearly  from  the  very  learned 
fiuher  adranced  and  ingenious  argument  with  which  the  case  was  opened,  that  no 
^  2W.,  and  estate,  either  legal  or  equitable,  was  conveyed  to  the  father  or 
pletcdU^pur-  *°°t**®*'>  "^'"  *^"y  such  interest  probably  as  a  court  of  equity  wooM 
chase,  and  the  ^^^^  decreed  to  be  conveyed.  They  had  nothing  more  than  a 
land  was  con-  conditional  and  qualified  licence  by  parol  to  occupy,  irrevocable 
▼eyed  to  him  in  perhaps,  except  on  breach  of  the  condition  not  to  let  in  any  other 
^•|t*"i***  person.  This  is  not  like  the  case  of  a  devise;  here  is  no  gift  or 
of  widch  Uw^  grant  of  an  interest  in  the  land ;  and  the  parties  seem  to  have 
father  and  mo- .  heen  aware  of  that,  for  they  stood  by  and  suffered  the  whole  to 
thertpokjMs-  be  conveyed  to  the  son,  resting  merely  on  his  parol  licence  tbst 
sasMOD  with  hit  they  should  live  there.  —  Le  Blanc  J.  The  ground  on  whidi 
cooMnt,  and  this  case  is  rested  is,  that  the  party  cannot  be  removed  from  Mi 
thm  Jwb  '      ^^^  ^^^'    '^^'^  ^^^  decide,  that  if  the  party  has  clearly  an 

(a)  An^ef  pi.  698. 
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equitable  estate  he  shall  not  be  removed  from  it.  But  the  Court  without  payiog 
must  see  clearly,  that  he  has  an  equitable  estate,  which  would  be  any  ranc»  when 
perfected  in  him  by  the  intervention  of  a  court  of  equity.  I  think  the  fttherdied. 
the  argument  here  has  failed  in  showing  that  these  parties  could,  uxl  ihemoUwr 
by  resorting  to  a  court  of  equity,  have  obtained  a  conveyance  of  ^^"^on'" 
the  legal  estate.  —  Order  of  Sessions  confirmed.  Held,  that'tha 

htlier  did  not  gain  a  settlement  by  the  residenceon  the  land,  nor  wai  the  mother  entitled  to  reaideon 
it  irremoTably. 

702.  Rex  V.  Penryn,  M.  T.  57  G.  S.5M.&  S.  44.3.— Upon  appeal,    A  perwn  ocm- 
the  Court  of  Quarter  Sessions  quashed  an  order  for  the  removal   ^^"^^^i* 
of  M,f  and  E,  his  wife,  from  P,  to  C,  subject,  &c.    The  pauper  5welHnK-booU 
being  legally  settled  in  C,  went  with  his  wife  several  years  ago  of  the  annual 
to  P.,  and  resided  there,  occupying  four  rooms  at  the  yearly  rent,  value  of  I8/., 
and  of  the  value  of  4/.>  part  of  a  large  dwelling-house  of  the  yearly  docs  not  since 
Talue  of  18/.  and  upwards.    The  other  parts  of  the  dwelling-house  S'SG.S.  c.  lOi. 
were  occupied  by  several  other  tenants,  two  of  whom  also  paid  ^|]J[^t  of. 
4/i  a  year  each  for  their  respective  apartments.     This  dwelhng-  thou^  he'be 
house,  had  but  one  outer  door,  and  one  staircase,  and  each  tenant  rate^md  pay 
kept  the  key  of  his  own  apartment.     For  three  years  and  upwards,  to  the  church 
immediately  preceding  the  date  of  the   order  of  removal,   the  l^JT'^^^ 
pauper  was  rated  to  the  church  and  poor  rates  for  the  whole  |^„,^,  ^ 
house,  and  paid  the  same ;  and  they  were  allowed  to  him  out  of 
hia  rent,  except  in  one  instance.     While  he  was  thus  rated  he  oc- 
cupied no  other  property  than  the  four  rooms,  and  had  no  concern 
with  or  controul  over  the  remainder  of  tlic  house,  and  during  the 
whole  time  he  was  so  rated,  he  resided  in  the  said  rooms.  —  Lord 
£llemborough  C.  J.    It  will  be  vain  for  the  legislature  to  make 
general  enactments,  if  such  enactments  ai'e  to  be  explained  away, 
and  their  operation  defeated  by  nice  distinctions.     The  stat.  35 
6.  8.  c.  101.  s.  3.  in  the  first  instance  prevents  any  person  from 
gaining  a  settlement  by  delivery,  and  publication  of  notice  ;  in  the 
next  place,  the  statute  prevents  any  person  from  gaining  a  settle- 
ment by  being  charged  with,  and  paying  his  share  towards  the 
pftrish  taxes,  m  respect  of  any  tenement  not  being  of  the  yearly 
value  of  10/.    This  enactment  was  undoubtedly  meant  to  abrogate 
this  head  of  settlement,  and  the  authorities  upon  it,  which,  perhaps, 
had  been  carried  to  some  degree  of  absurdity.    Lord  Kenyan  ap- 
pears so  to  have  considered  the  operation  of  the  act,  and  I  am  glad 
that  we  have  his  authority  for  it.     If  this  construction  of  Lord 
Kenyon  had  not  been  felt  to  be  the  correct  one^  I  doubt  not  tliat 
we  snould  have  had  some  observation  upon  it,  from  the  learned  re- 

Eiorter  with  whom  the  act  originated^  and  which  is  generally  known 
y  his  name. —  Abbott  J.  I  am  of  the  same  opinion.  This  act 
prevents  the  removal  of  any  person  before  he  is  actually  charge- 
able. This  rendered  it  expedient  to  do  away  with  settlements  by 
notice,  or  paying  rates  for  tenements  of  very  small  value.  Per 
Curiam  : —  Order  of  Sessions  quashed. 

.  703.  Rex  V.  iS^  Latorence,  Ludlow,  T.T.  2  G. 4.  ^B&A.  660.  Wbei«s|Nui- 
—  Two  justices  removed  T.  from  St.L-  to  S.     The  Sessions,  on  per  legally  aeu. 
appeal,  discharged  the  order,  subject,  &c.     On  the  31st  of  October  ^  ^  ^vT   ' 
1818,  T.9  the  pauper,  was  sent  with  his  master's  team  for  coals,  {Timet  wiA^a 
and  on  the  road,  in  the  parish  of  J9.,  was  thrown  down  by  the  tevera  accideiit 
horses,  by  which  means  his  thigh  was  fractured.    The  accident  in  the  pariih  of 
Cook  place  about  half  a  mile  from  St.  L.f  in  the  parish  of  B.   A  per-  B,  was  cairi^ 
SOD  pausing  by  with  an  empty  waggon  took  the  pauper  to  St.  L.y  to  in^sn  •^i'^Mt 
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parMiio  be  ^^  ^^^  ^^^*  which  is  in  the  parish  of  Sf.  jL.»  where  the  patioer 
ciiTCd,aDd  was  taken  in,  and  where  he  remained  for  the  space  of  14  weeKS»^ 
rtuMined  there  during  which  time  he  was  attended  by  a  surgeon,  who  reduced  the 
to- •  long  pe-  fracture.  The  overseers  of  St.  L.  came  to  the  BM  the  same  day, 
!^d  that  be  ^°^  examined  the  pauper,  and  directed  the  mistress  of  the  house 
wee  to  be  con-  ^^  ^^^^  ^^^^  ^^  ^'™  •  ^^Y  ^^  ^ere  present  when  the  surgeon  was 
sideivdasau  there.  On  the  4th  November,  an  order  of  removal  was  made  by 
tuel  poor  in  the  the  magistrates,  removing  the  pauper  to  the  parish  of  S.t  his  place 
perish  of  c,  and  of  settlement.  There  was  also  an  order  of  suspension  made  at  the 
i^^^^i^thet  **™®  time.  On  the  17th  July  following,  an  order  for  the  charges 
an  order  of  ro-  incurred  by  St,  L.  was  made,  under  the  power  given  by  the  S5  G.  S. 
moral  to  ^,  c.  101.  It  was  objected  that,  under  the  facts  above  statedythe 
suspended  un-  magistrates  had  no  power  of  removal,  and  the  Sessions  being  of 
der  the  powers  ^h^  opinion,  discharged  the  order.  —  Abbott  C.  J.  I  am  of 
c  foi  and  a  ^pioi^'Q*  ^^^^  ^^  ^^^  case  the  Sessions  were  right  in  holding  that  the 
subsequent  pauper  was  irremovable.  The  case  of  Rex  v.  St,  James\  in  Bmry 
ixtdm  on  the  St,  EdmuntTs  (a),  seems  to  me  to  have  been  most  correctly  do* 
o?eneersof  ^  cided,  and  I  do  not  tliink  the  present  case  materially  distinguish* 
^iSr^**!Ij!r**'^  able  from  it.  But  it  is  said,  that  Rex  v.  Birmingham  is  at  varianee 
"  mrf  btiSe  ^*^^  '^  authority.  I  am  not  of  that  opinion ;  but  if  it  were  neocs* 
parish  of  Cf  ^^  ^  decide  between  the  two  cases  as  conflicting  authorities,  I 
were  uivalid.  should  adhere  to  the  opinion  of  the  Court  in  Rex  v.  St,  Jamei,  ts 
{a)Anie,^\S9B*  Bury  St,  Edmund' i.    For  the  statute  13&14  Car, 2.  c.l3.  only 

gave  a  power  of  removal  of  those  paupers  who  were  coming  to 
settle.  Now  how  can  it  be  said  that  tliis  pauper  was  comiog  to 
settle  in  St,  L,f  Nor  does  the  35  G.  8.  clOl.  make  any  ctilan* 
ence ;  for  previously  to  the  passing  of  that  act,  a  pauper,  undsr 
these  circumstances,  could  not  have  been  removed.  And  that  set 
only  regulated  the  powers  of  removal  already  existing,  but  did  tMt 
give  any  new  power  to  the  magistrates  for  removing  paupcn  who 
were  irremovable  before.  The  order  of  Sessions  is,  therefiift^ 
right,  and  must  be  confirmed. — Order  of  Sessions  confirmed,  t 
^hireda  704.  Rex  v.  HampihiU,  E.T.  5G.4.  2B.&C.  847.  — Upoa 

house  for  102.  appeal,  against  an  order  made  on  the  5th  day  of  Auguet  lBi%  kc 
^  7^»  *"^  P"^  the  removal  of  J.  A,y  with  his  wife  and  children,  from  Si.  B,  to  J«f 
^tura  ^^  ^^^  Sessions  confirmed  the  order,  subject,  &c.  The  pauper,  a 
aboTei5!.,and  ^opemaker,  being  previously  settled  by  estate  in  the  parish  of  J-t 
liTed  in  it  above  Came  with  his  fiEimily,  at  Midsummer  1822,  to  reside  in  a  hooseni  the 
a  year.  Hav-  parish  of  St.  B* ;  he  had  hired  it  of  one  Af.,  for  l(tf.  a  year;  he  put 
iiuj  applied  for   his  own  fumituro  into  it,  worth  15/.  or  16/. ;  he  continued  to  live  ia 

^a!^  ^*  ^^  ^^^^  ^  y^^^  ^^  ^^  *^^y  ^^^>  ^^'°Sr  ^^^  distressed,  he  applieA 
^""^^Ued  ^  ^^  parish^fficer  of  St.  B.  for  rdief,  who  refused  to  give  Imi 
by  a  magis-  anj>  hut  afterwards,  in  obedience  to  the  order  of  a  magistrate,  gtvt 
trate's  order  to  the  pauper  14f.,  on  the  Slst  of  Jtdy,  The  day  stfter  this  rdW 
grant  it.  After  was  given,  M,  called  for  his  rent  of  10?.,  but  gave  the  pauper  a 
pinte^  thT     ^^^'g^*  ^  P^y  >^-,  On  the  5th  of  AuguH^  £e  pao^r  and  lit 


SndloS  de-  family  were  removed  to  A,    He  then  applied  to  one  i\, 

maoded  Ue  tioneef,  to  buy  his  furniture,  to  enable  him  to  pay  his  rent*    t* 

rent,  bat  aU  went  to  C,  valued  it  at  13/..SJ.  (exclusive  of  his  tools,  which  wcrt 

J?^jJ[*  .  worth  5/.),  and  agreed  to  buy  them  for  10?.,  which  sum  he  p«dls 

toS^  it*  bH!  ^*  pauper,  who  kept  the  key  of  the  house  all  the  time,  «i 

IfatetettinM  ^^urned  to  it  about  the  14th  of  August,  on  which  day  Af.  had 

espind,  and  &  person  to  distrain  for  the  rent,  but  no  distress  was  taken,  bee 

beAm  the  lem  the  baiiifia,  jP.,  and  the  pauper  went  together  to  Af.,  and  the 

«»paid,ihe  was  paid  by  the  pauper  with  the  lot  he  receive  ftosn  J'.   AMibsr 


Sect.  2.]    who  shall  be  dbbmbd  charoxablb.  'gg\ 

auctioneer  had  been  employed  to  sell  some  of  the  furniture,  under  pauper  wm  re- 
the  direction  and  according  to  the  inventory  of  F.,  and  sold  it  for  morcd  to  an- 
S/.  1S<.,  and  afler  this  sale,  the  remainder  of  the  furniture  and  the  o^i"  ?i^^  by 
tools  might  be  worth  6^ ;  without  the  tools,  the  remaining  furniture  f "  ?^'  ^aa^ 
might  be  worth  1/.    The  Sessions  decided  that  the  house  was  not  ht^jl^been  nt' 
of  the  annual  value  of  10/.  —  Bayley  J.     It  is  unnecessary  to  mored,  hetold 
decide  in  this  case  whether,  since  the  passing  of  the  59  G.  S.  c.  50*9  his  furniture, 
a  settlement  is  gained  by  residing  on  a  tenement,  for  which  an  <^nd  p»(l  the 
annual  rent  of  lO/.  is  payable,  but  the  annual  value  of  which  is  less,  ^f'*  ^^  * 
But  inasmuch  as  the  earlier  statutes  required  that  the  tenement  ^  r,iaiAk-of&- 
should  be  of  the  annual  value  of  10/.,  I  am  inclined  to  think  that  cen  having 
the  59  G.  S.  c,50^  has  not,  by  requiring  that  a  rent  of  10/.  shall  be  been  compelled 
paid,  rendered  the  actual  value  immaterial.    Without  pronouncing  to  g»Dt  lelief, 
any  decision  upon  that  point,  I  am  of  opinion,  that  at  the  time  ^^^  thereby 
when  this  order  was  made  (and  the  date  of  the  order  is  very  mate*  charaMble  and 
rial),  the  pauper  was  removable,  and  that  he  had  not  then  gained  was  therefore 
any  settlement  in  the  parish  of  St,  B,    It  is  said,  that  although  he  rcmoTable  by 
had,  in  fact,  received  relief  from  that  parish,  yet  as  he  possessed  statute  35  O.  s. 
property,  he  was  not  actually  chargeable.     But  I  think  that,  as  the  ^j  }^^'*,  . 
parish  did  not  act  fraudulently,  and  as  they  were  compelled  to  b^^^^ed 
grant  him  relief  by  an  order  of  justices,  the  pauper  is  to  be  deemed  above  40  days 
as  actually  chargeable,  and  if  so,  then  he  was  removable,  under  on  the  tene- 
35  G.  S.  c.  101.,  although  he  had  resided  on  the  tenement  more  than  ment :  Held, 
40  days.    It  is  material  to  consider  the  history  of  the  law  with  ■econ«^Jy»  that 
respect  to  this  power  of  removal.    By  the  13 &  14 Car. 2.  c.l2.  tVen^Hrder 
§  l^  upon  complaint  made  to  any  justice  of  the  peace,  within  40  of  remoTal  was 
days  aAer  any  person  comes  to  settle  in  any  tenement  under  made,  he  had 
the  yearly  value  of  IO/.9  any  two  justices  of  the  division  where  any  not  gained  any 
person  that  is  likely  to  be  chargeable  to  the  parish  shall  come  to  >fttlement  in 
inhabit,  are  authorized  to  remove  such  person  to  such  parish,  L^^T^bwa^ 
where  he  was  last  legally  settled.     Under  that  statute,  complaint  he  had  not  then 
must  be  made  to  a  justice  within  40  days  after  the  party  has  come  paid  a  year*a 
to  reside  in  the  parish.     The  S5  G.  S.  c.lOl.  recites  this  act,  and  rent, as  required 
vepeals  so  much  of  it  as  enables  justices  to  remove  persons  likely  ^7  ^®  ^^  ^*  ^ 
to  be  chargeable,  and  enacts,  that  **  no  person  shall  be  removed  ^  ^^ 
■*  from  the  parish  where  he  shall  be  inhabiting,  to  the  place  of  his 
<<  last  legal  settlement,  until  such  person  shall  have  become  aetuallw 
<*  chargeable  to  the  parish  in  which  he  shall  then  inhabit ;"  and 
then  two  justices  are  empowered  to  remove  such  person  in  the 
•ame  manner  and  subject  to  the  same  appeal,  and  with  the  same 
powers  as  might  have  been  done  before  the  passing  of  that  act,  with 
respect  to  persons  likely  to  become  chargeable.    Now,  taking  these 
two  statutes  together,  I  think  the  meaning  of  them  is,  that  the  sta- 
tute of  the  35  G.  5.  (;.101.  takes  away  altogether  the  power  of 
removing,  within  40  days,  persons  likely  to  become  chargeable,  bat 
gives  the  power  to  remove  persons  actually  chargeable,  at  any  time 
after  they  have  become  so,  and  before  they  have  actually  gamed  a 
•ettlement  in  the  removing  parish.    I  am  of  opinion,  also,  that  on 
tko  5th  August  1823,  when  the  order  of  removal  was  made,  the 
Moper  had  not  acquired  any  settlement  in  the  parish  of  Si,  B. 
The  statute  of  the  59  G.  3.  c,  50.  introduces  new  provisions  with 
reroect  to  the  gaining  of  a  settlement  by  renting  a  tenement. 
Before  that  statute  any  person  renting  a  tenement,  of  the  annual 
Tilue  of  10/.,  and  restdmg  on  it  40  days,  obtained  a  settlement ;  bat 
tfeiat  statute  enacts,  that  no  person  shall  acquire  a  settlement  by 
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reason  of  dwelling  for  40  days,  in  any  tenement  rented  by  auch 
person,  unless  such  tenement  sIirII  be  bond  fide  hired  by  such  per- 
son, at  and  for  the  sum  of  10/.  a  year  at  the  least,  for  the  term  of 
one  whole  year,  nor  unless  it  shall  be  held,  and  the  rent  for  the 
same  actually  paid,  for  the  term  of  one  whole  year  at  the  least,  by 
the  person  hiring  the  same.  Now  in  this  case  the  pauper  took  the 
tenement  at  Midsummer  1822,  for  one  year;  the  year  expired, 
and  the  rent  became  due  and  payable  at  the  expiration  of  that 
time ;  and  if  the  pauper  had  made  a  legal  tender  of  the  rent  upon 
the  premises  before  sun-set  or  the  last  hour  of  the  day  when  it  De- 
came  due,  and  had  been  able  to  show  that  he  was  always  afterwRids 
ready  to  pay  it,  possibly  such  a  tender  might  ha>«e  been  conadaffwl 
in  point  of  law  as  equivalent  to  payment.  But  in  this  case  he  had 
neither  paid  the  rent  nor  done  any  thing  which,  in  point  of  lav, 
can  be  considered  as  payment,  at  the  time  when  the  order  of  »- 
moval  was  made.  He  had  not  done  what  was  requisite,  in  order  Is 
give  him  a  settlement,  by  the  renting  of  a  tenement,  according  ta 
the  provisions  of  the  59  G.  3.  c.  50.  The  order  of  removal,  theo, 
was  a  valid  order  at  the  time  when  it  was  made,  and  the  aubsequcnt 
payment  of  the  rent  cannot  affect  it.  I  am,  therefore,  of  opinion, 
that  in  this  case,  the  pauper,  by  having  applied  for  relief  from  the 
parish  in  July  1823,  and  having  received  that  relief  under  an  order 
of  magistrates,  was  then  actually  chargeable,  and,  therefore,  re- 
movable, under  the  35  G.  3.  c.lOl.  And  I  am  also  of  .opiiuon, 
that  at  the  time  when  the  order  of  removal  was  made,  he  had  not 
acquired  any  settlement  in  the  parish  of  St.  JB.,  because  he  had 
then  neither  paid  a  year's  rent,  nor  done  any  act  which,  in  poiotof 
law,  can  be  considered  as  equivalent  to  payment.  —  HolrotoJ. 
I  also  think,  that  this  order  of  removal  is  valid.  A  party,  in  order 
to  gain  a  settlement  by  renting  a  tenement,  is  required,  by  tbe 
59  G*  3.  c.  50.,  to  do  certain  things  which  were  not  requisite  be> 
fore.  One  of  the  things  required  is,  that  there  should  be  a  pay* 
ment  of  one  year's  rent  by  the  tenant  to  tbe  landlord.  Here  tic 
year's  rent  had  become  due  and  payable  at  Midsummert  and  oa 
the  1st  of  August  the  landlord  gives  the  pauper  a  fortnight's  timt 
to  pay  it,  and  before  it  is  actually  paid,  and  before  the  pauper  had 
done  any  act  which  the  law  considers  equivalent  to  payment,  the 
order  of  removal  was  made.  At  that  time,  then,  the  pauper  bed 
not  gained  any  settlement  in  the  parish  of  St.  B.  It  is,  therefore, 
unnecessary  to  consider,  whether  the  finding  of  the  justices  that  tbe 
annual  value  of  the  tenement  was  less  than  10/.,  is  material  or  not 
I  am  of  opinion,  that  the  subseouent  payment  of  rent  does  not,  br 
retrospective  operation,  give  the  party  a  settlement  in  the  pani 
of  St,  B.t  at  the  time  when  the  order  of  removal  was  nnade.  I  foDf 
agree  with  my  Brother  Bayleyt  that  since  the  35  G.  8.  c.  101^  it  M 
not  necessary  to  remove  paupers  actually  chargeable,  within  40 
days  after  they  have  come  to  settle,  but  that  they  may  be  removed 
at  anytime  after  they  have  become  so  chargeable.— Littles  ALiJ* 
It  is  unnecessary  in  this  case  to  decide  the  question,  whether, 
in  (^position  to  the  contract  of  the  parties,  any  other  value  then 
the  rent  actually  payable  can  be  set  up,  because  since  the  atatnle 
of  the  59  G.  3.  c.  50.,  no  settlement  can  be  gained  until  a  year'i 
rent  is  actually  paid.  Now  in  this  case,  the  order  of  removal  vai 
made  on  the  5th  of  August,  and  the  year's  rent  was  not  paid  until 
the  Hth.     The  subsequent  payment  of  the  rent  cannot,  by  retra- 
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spective  operation,  eive  him  a  settlement  at  the  time  when  the  order 
of  removal  was  made»  and,  therefore,  the  pauper  had  not  gained 
any  settlement  at  that  time,  and  having  then  become  actually 
chargeable,  he  was  properly  removed.  The  order  of  Sessions 
roast»  therefore^  be  confirmed.-— Order  of  Sessions  confirmed. 

III.  Hofw  the  Settlements  of  such  Persons  shall  be  inquired  into. 

See  Stats.  24  G.  S.  c.  6.  §  2, 3.   35  G.  3.  c.  124.  §  2. 

705.  Rex  V.  Clayton  le  Moors  (a),  T.  T.  34  G.  3.  5  T.  R.  704.   No  other  tt- 
— The  counsel  for  the  respondents  called  a  witness,  who  produced  *******  "*Py  ^ 
a  written  paper,  whereof  the.  following  is  a  copy :  «  MiMlesex,  to  JfnX'Ihe       " 
**  wit.     The  examination  of  j^  F.,  late  of  C,  but  now  a  soldier  in  fnutinyactHwn 
**  His  Majesty's  first  regiment  of  foot  guards,  touching  his  settle-  tliatgiTentothe 
**  ment,  taken  upon  oath,  before  us,  W*  A.  and  W.  K»y  Esquires,  Boldier  is  legal 
"  two  of  His  Majesty's  justices  of  the  peace  in  and  for  the  county  e^«<J«»«« 
^*  of  Middlesex^  this  26th  of  AprU  17S4>,  who,  on  his  oath,  saith, 
**  &c.  &c.  &c.     Signed,  the  mark  of  J.  F*    Sworn  before  us,  this 
**26th  of  April  n^iy  W.K,,  W.Ar    The  witness  proved  that 
the  paper,  excepting  the  name  of  W.  A,  standing  by  itself,  was  a 
true  copy,  examined  by  himself,  of  another  paper-writing,  which 
the  witness  saw  in  the  office  in  Bam  Street^  that  he  saw  fV.  A.  sub- 
scribe his  name  to  the  paper-writing  now  produced,  and  received 
It  from  him  on  the  26th  of  AprU  1794 ;  but  that  he  did  not  know 
the  person  of  the  pauper,  nor  was  he  present  at  his  orig^inal  exa- 
mination.— Lord  jKenyon  C.  J.     Tliis  clause  in  the  mutiny  act  is 
of  modern  introduction ;  and  before  that  time  there  is  no  pretence 
to  say  that  such  an  examination  as  the  one  in  question  could  be 
received  in  evidence.    It  is  admitted  that  it  is  contrary  to  the  com« 
men  rules  of  evidence.     Whether  it  were  or  were  not  wise  to 
introduce  such  a  clause  in  the  mutiny  acts,  which  was  not  formerly 
contained  in  those  statutes,  it  is  unnecessary  to  inquire ;  but  tlic 
question  here  is,  Whether  this  act  of  parliament,  which  makes  an 
mnovation  on  the  law  of  evidence,  should  be  carried  beyond  the 
express  words  of  it?    In  my  opinion  it  ought  to  be  construed 
strictly :  for  the  examination,  which  is  to  be  made  evidence,  is  an 
ex  parte  examination,  which  the  parish  interested  have  no  oppor- 
tahitv  of  knowing  at  the  time  it  is  taken ;  and  of  course  they  arc 
derived  of  all  opportunity  of  cross-examining  the  party  who  makes 
it.     The  act  or  parliament  directs  that,  under  certain  circum- 
stances, the  party  shall  be  examined  respecting  his  settlement 
before  two  magistrates,  and  then  it  directs  the  magistrates  to  give 
an  attested  copy  of  such  affidavit  so  made  before  them  to  the  per* 
son  making  the  same,  to  be  by  him  delivered  to  his  commanding 
officer,  in  order  to  be  produced  when  required.    If  the  act  had 
stopped  here,  neither  the  original  examination  nor  the  copy  would 
have  been  evidence ;   but  the  act  immediately  adds>   "  which 
**  attested  copy  shall  be  at  any  time  admitted  in  evidence,**  &c. 
There  seems  to  be  some  absurdity  in  saying  that  the  inferior 
species  of  evidence,  namely,  the  copy  of  that  examination,  shall  be 
evidence,  when  the  superior  evidence,  the  original  examination,  is 
nut  evidence :  it  is  not  necessary,  however,  to  say  here  whether  or 

(a)  Sec  Rei  v.  Wannintler,  pott,  pi.  706. 
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not  the  original  is  evidence.    I  also  choose  to  avoid  sayinff  any  thing 
^Mn/e,  pi.      respecting  the  case  of  Rex  v.  St.  MichaeVs,  Bath,  (a)     Thia  is  not  a 

question  de  bonoy  but  de  \)ero ;  not  what  it  is  convenient  that  the 
law  should  be,  but  what  the  law  is.     And  it  is  sufficient  for  the  de- 
termination of  this  case  to  say,  that  the  copy  of  the  examinatioa 
tendered  in  evidence,  at  the  Sessions,  is  not  the  copy  which  the 
act  of  parliament  directs  to  be  received  in  evidence.-*- Ash  hurst 
J.     This  act  of  parliament  introduces  a  new  species  of  evidence, 
which  may  affect  the  interest  of  third  persons,  and,  therefore,  it 
should  be  construed  strictly.     Several  objections  have  been  taken 
to  this  examination ;  first.  That  it  does  not  appear  that  the  person 
examined  was  within  the  jurisdiction  of  the  miagistrates  who  took 
this  examination :  the  act  says  that  two  justices  of  the  town  or 
place,  &c.y  may  summon  the  soldier  to  appear,  &c.,  and  take  his 
examination^  &c. :  but  here  it  does  not  appear  that  the  soldier  wn 
summoned ;  he  may  have  appeared  voluntarily  before  the  justices. 
There  seems  to  be  another  objection  in  addition  to  those  taken  at 
the  bar ;  the  person  examined  only  put  his  mark  to  this  examin- 
ation :  but  there  is  nothing  to  identify  the  person,  and  to  show  that 
the  party  examined  was  the  person  whose  settlement  came  in 
question.    This  copy  of  the  examination,  then,  which  was  given  in 
evidence,  appears  to  be  at  the  most  but  an  attested  copy  of  an 
affidavit  taken  before  two  magistrates,  which,  according  to  tbe 
general  rules  of  evidence,  is  not  legal  evidence.— Grose  J.    This 
act  of  parliament  certainly  has  made  that  evidence  which,  bj 
the  rules  of  the  common  law  was  not  so,  and  which  was  to  be 
taken  in  the  absence  of  those  who  might  be  interested  in  tke 
question.     And  in  construing    this  act   I  cannot   say   that  liM 
which  by  the  common  law  is  not  evidence,  and  which  the  legis- 
lature have  not  in  this  instance  directed  to  be  received  in  en* 
dence,  shall  be  admissible  evidence.    The  act  has  directed  the 
justices  to  give  an  attested  copy  of  the  affidavit  to  the  penon 
making  the  same,  to  be  by  him  delivered  to  his  commaadog 
officer,  in  order  to  be  produced  when  required :  that  copy,  dwre- 
fore,  is  the  only  instrument  which  is  directly  made  BTidence.  I  do 
not  say  indeed  that  the  original  affidavit  would  not  be  evidence^ 
for  the  original  may  be  as  good  evidence  as  that  which  parports 
to  be  a  copy  of  it.    However,  I  do  not  at  present  give  any  opwion 
upon  that  point.   But  as  this  was  neither  the  exammationiUcUf  nor 
the  copy  which  the  act  of  parliament  says  shall  be  received  in 
evidence,  I  am  of  opinion  that  it  ought  not  to  have  been  admitted 
as  evidence.  There  seem  to  be  other  objections  to  this  copy  of  the 
examination,  but  it  is  not  necessary  to  enter  into  a  discusttim  of 
them,  because  the  first  objection  alone  is  decisive. —  LAwaiNCt  J. 
It  is  material,  in  construing  this  clause,  to  look  to  the  preamble  of 
the  act,  which  is  for  regulating  the  army  '*  within  this  Idn^ooii'' 
One  inconvenience  intended  to  be  remedied  was  that  of  tiuung  s 
soldier  out  of  his  quarters  for  the  purpose  of  his  being  examiaed 
respecting  his  settlement;  and  in  orcler  to  guard  against  tkii 
inconvenience   the    act  directs  the    magistrates  who  take  tk 
soldier's  examination,  to  give  him  a  copy  of  it,  to  be  by  hon  de- 
livered to  his  commanding  officer;  that  copy  is  lodged  in  dtf 
hands  of  the  commanding  officer,  that  it  may  be  aAcnvards  pro- 
duced when  required,  to  prevent  the  soldier  being  taken  from  bs 
quarters.     But  if  the  soldier  go  abroad,  the  same  inconvenience  is 
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not  likely  to  happen^  and  the  act  of  parliament  does  not  apply  to 
such  case. 

706.  Rex  V.  fVarle^y  H.  T.  S6G.S.  6  T.  R.  5S4.  —  On  an  ap-   The  original 
peal  to  the  Sessions,  tlie  respondents,  in  order  to  prove  the  settle-  examination 
ment  of  Barrett  to  be  at  H.  produced  in  evidence  the  original  JfJ^*"  "?^^ 
examinaf ion  of  /?.  touching  his  legal  settlement,  taken  before  two  ^ admis^ic^ 
justices  of  the  peace,  &c.  pursuant  to  the  statute  directing  tlie  eyideDceaswcll 
same.     And  tliey  also  offered  evidence  to  prove  that  soon  after  u  the  auaied 
taking  the  examination  an  attested  copy  thereof  was  delivered  by  coi*y- 

the  two  justices  to  B.^  and  which  attested  copy  was  by  him 
delivered  to  his  commanding  officer,  who  certified  the  same  at  the 
foot  of  the  original,  and  that  such  attested  copy  was  at  the  head 
quarters  of  the  regiment  in  Ireland;  but  the  counsel  for  the  appel- 
lants contended  that  though  the  attested  copy  was  made  evidence, 
ike  original  examination  was  not ;  and  the  Court  being  of  that 
opinion  rejected  it.  —  Lord  Kenyon  C.  J.  The  question  is. 
Whether  or  not  the  original  examination  be  evidence?  On  that 
question  it  is  impossible  to  doubt.  The  proposition  now  attempted 
to  be  supported  is,  that  the  attested  copy  is  of  more  weight  than  the 
original  examination  ;  but  it  is  fair  to  conclude  that  the  legis- 
lature, when  they  made  the  inferior  species  of  writing  evidence, 
also  intended  to  make  the  superior  species  evidence.  —  Guosi  J. 
It  was  not  necessary  to  decide  this  question  in  the  case  alluded  to 
of  Rex  V.  Clayton  le  Moors  (a) ;  but,  from  the  manner  in  which  I  (a)^jKf,pL705. 
there  spoke  of  it,  it  is  plainly  to  be  inferred  that  I  thought  that  tlie 
original  examination  was  admissible  in  evidence. 

707.  Rex  V.  Bilton,  M.T.  41  G.  3.    1  East^  13.  —  On  an  ap-  The  examina. 
peal  against  an  order  of  two  justices,  removing  G,  B*  the  wife  tionofasol- 
of  H.  B.,  a  private  soldier  in  the  fifth  battalion  of  royal  artillery,  jj!*'  ^oudnng 
Cogether  with  A.  and  H.  their  children,  from  L.  to  B.,  the  Ses-  J^JJi^^'^L' 
aons  confirmed  the  order,  subject,  &c.     On  the  hearing  of  the  evidence  by  tbe 
mppeal,  Atkinson,  the  attorney  for  the  respondents,  produced  a  nititiny..act, 
written  paper,  of  which  the  following  is  a  copy  :  **  Durham^  to  must  be  au- 

«♦  wit:    The  examination  of  H.  B.,  a  private  soldier  in  the  fifth  jlienticatcd  U;- 
«  battalion  of  ro3ral  artillery,  taken  and  made  before  us,  two  of  ^^.-,^5^*,"  ^vi^ 
<*  his  Majesty's  justices  of  the  peace  for  the  said  county,  the  5th  dencc,  and  docs 
**  of  March  1800;  who  on  his  oath  saith,  that  some  time  in  the  not  prove  itself, 
**  beginning  of  the  year  1777,  he  bound  himself  by  indenture  to  S.  jmmafnde, 
"  in  the  township  of  H.  H.,  in  the  parish  of  A'.,  in  the  county  of  ^"«*»  ^  ^' 
•♦  y.,  to  serve  him  as  a  shoemaker  for  the  term  of  seven  years.  P^'^.^k^iLI^ 

--,,       ■  lilt/*!  11  lit-"      beinUicKMTn 

'*  That  he  served  the  whole  of  such  term,  and  slept  all  the  time  m  prescribed  by 
**  his  master's  house  in  the  township  of  H.  H.     And  saith  that  he  the  statute. 
**  hath  never  since  gained  any  other  settlement.   Signed,  the  mark 
**  of  //.  B,    Taken  and  sworn  the  day  and  year  before  us,  R,  fV., 
**  R.  G."     Which  paper  writing  so  produced  by  the  said  J,  A.  he 
said  that  he  had  received  from  M.  the  overseer  of  the  poor  of 
£»•  ;  but  the  said  M.  was  not  produced  as  a  witness,  nor  was  any 
evidence  whatsoever  offered  either  to  prove  that  the  said  72.  fr . 
and  R,  G.  were  magistrates  for  the  said  county  of  D.  /  or  that  tlic 
signatures  subscribed  to  the  said  paper-writing  were  the  signatures 
of  the  said  magistrates,  other  than  what  appears  upon  the  said 
paper.    The  counsel  for  the  appellants  objected  to  the  Court 
receiving  this  evidence,  which  objection  was  over-ruled,  subject  to 
the  opinion  of  this  Court.  —  Wood  and  Haywood,  in  support  of 
the  order  of  Sessions,  contended  that   the  written  examination 
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pfroduced  was  primi  fade  evidence  of  the  settlement  under  liut 

provisions  of  tne  Mutiny  Act  (a) ;  for  it  was  decided  in  Aear  i. 

Wariey  (h)  that  the  original  examination  of  a  soldier  toaching  his 

settlement,  as  well  as  the  attested  copy  of  it,  was  admissible  ev^ 

dence  of  the  settlement  under  that  act.  — Lord  KbnyonCX 

interferingi  said  that  the  case  was  too  plain  for  argument.   That  the 

paper  in  question  miffht   possibly  have  been  good  evidence  if 

properly  authenticated:  but  the  objection  here  was  that  the 

possession  of  it  was  not  accounted  for,  or  any  other  circomitaDCC 

proved  to  authenticate  it.  (c)    The  mere  production  of  it  in  Court 

proved  nothing.     The  respondent's  counsel  then  prayed  the  Court 

to  send  the  case  down  again  to  the  Sessions  to  be  heard  upon  the 

merits.  But  Lord  SLbnyon  C.  J.  said,  that  it  was  their  owninlt  in 

not  being  prepared  with  sufficient  legal  proof  upon  the  trial  of  the 

appeal :  and  it  would  be  of  mischievous  consequences  to  perBiit 

parties  to  go  to  another  trial  because  their  evidence  was  derectivc 

m  the  first  instance.    That  the  Court  were  bound  to  quash  the 

order  of  Sessions,  which  appeared  to  have  no  foundation  for  iti 

support ;  and  the  consequence  followed  of  course*— « Psa  Curiam  : 

«—  Both  orders  quashed. 

The  eiamin-  708.  Rex  V.  Warmvutery  M.  T.  60G.S.  SB.  A  A.  121.— Re- 

adoDofasoU     moval  from   ^.  to  T. —  Order   quashed,  subject,    Sec.  —  The 

^j^*"  •*""    P*"P®'  ^'^^  married  to  R.  M.,  January  30,  1782,  who  was  then  s 

mtii it tobe*"^    soldier  quartered  at  W.    In  February^  in  the  same  year  (whilit 

reodTed  as         h®  Still  continued  a  soldier)  he  was  taken  before  the  magistrates  to 

eridenoe  as  to     be  examined  according  to  the  clause  in  the  mutiny  act  with  r^;anl 

hia  witUmenty    to  his  settlement.    The  respondents  offered  in  evidence  the  ex- 

hTdMi"***^   amination  of  the  pauper's  husband  under  the  mutiny  act,  which 

mtfi^^      the  Court  rejected,  upon  the  ground  that  he  was  dead  at  the  tine 

kingdom,  at  the  o^  the  appeal  being  tried,  and  that  the  act  of  parliament  did  not 

time  wben  the     appty  to  such  a  case.     In  support  of  the  order  of  Sessions,  the 

appeal  is  tried,    opimon  of  Lawrence  J.  in  Rex  v.  Clayton  le  Moors  (<Q,  was  dted. 

(d}^iiie,pl.70i5.  —  Abbott  C  J.    No  man  entertains  a  higher  opinion  of  s«7 

thing  which  fell  from  Mr.  J.  Lawrence^  either  judicially  or  extra- 
judicially, than  I  do.  The  point,  however,  upon  which  he  is  mp* 
posed  to  have  given  an  opinion,  was  not  the  pomt  which  wasargaed 
before  him,  or  upon  which  the  Court  pronounced  judgment.    Hii 

(a)  S.SS.  enables  two  or  more  justices    jesty's  justices  of  the  peacs^  or  at  any 
of  the  peace  for  the  county,  &c.  where     general  or  quarter  seasioo  of  the  peace. 


any  non-commissioned  officer  or  soldier  Pkxnrided  always^  that  in  case  any  snek 

shall  be  quartered,  in  case  such  officer  officer  or  soldier  shall  be  again  sna- 

or^  soldier  has  cither  wife  or  child  or  moned  to  make  oath  as  aforesaid,  tiMB 

children,  to  cause  such  officer  or  soldier  on  such  attested  copy  of  the  oath  by  hi* 

to  be  summoned  before  them,  in  the  formerly  taken  being  produced  by  \tm 

place  where  they  are  quartered,  in  order  or  by  any  other  person  on  his  bshri^ 

to  make  oath  of  the  place  of  their  last  such  officer   or  soldier  shall  net  k 

legal  settlement ;  and  such  persons  are  obliged  to  take  any  other  or  Andtfr 

directed  to  obey  such  summons,  and  to  oath  willi  regard  tohisl^al  settkocs^ 

make  oath  accordingly.       And  such  but  shall  Icaye  a  copy  of  such  attnkd 

justices  are  thereby  required  to  give  an  copy  of  examhMlioR  if  required, 

attested  copy  of  such  affidavit  to  the  (b)  jinie,  ph  706. 

penon  making  the  same,  to  bo  by  liim  (c)  The  want  of  proof  of  the  bsad- 

delivcred  to  his  commanding  officer,  in  writing  of  the  magistrates  bad  been  be- 

order  to  be  produced  when  required,  fore  suggested  at  the  bar  as  the  priori 

which  attested  eopy  shall  be  at  any  time  objection  to  the  admision  of  the  cii- 

admitted  in  evidence  as  to  such  last  le-  dence. 
gil  settlement  before  any  of  His  Ma. 


Sect.  S.]   how  sbttlembnts  may  be  pbovbd.  sgy 

attention  does  not  appear  to  have  been  directed  to  the  words  used 
by  the  legislature,  <<  that  the  attested  copy  shall,  at  any  time,  be 
**  admitted  in  evidence."  It  has  been  contended  that  the  words, 
**  at  any  time,"  do  not  mean  at  a  time  when  the  pauper  was 
either  absent  from  his  country,  or  when  he  was  dead.  I  cannot, 
however,  find  any  thing  in  the  act  of  parliament  from  which  I  can 
infer  that  it  was  the  intention  of  the  legislature  to  restrain  those 
words  to  the  life  of  the  pauper,  or  during  his  residence  in  this 
country.  On  the  contrary,  it  seems  to  me,  that  it  may  have  been 
the  intention  of  the  legislature  to  preserve  the  memorial  of  the 
evidence  of  the  settlement  of  a  person  whose  life  is  exposed  to 
more  than  ordinary  risk.  I  think,  therefore,  that  we  are  bound  to 
give  full  effect  to  the  words  of  die  act  of  parliament,  and,  Con- 
sequently, that  the  examination  of  the  pauper's  husband  ought  to 
have  been  admitted  in  evidence,  and  that  the  order  of  Sessions 
ought,  therefore,  to  be  quashed.  —  Order  of  Sessions  quashed. 
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CHAPTER  X. 


OF   CBRTIFICATBS. 


I.  The  Statutes. 
II.  The  Form  and  Manner  of  granting  Certificates. 

III.  Of  the  Effect  and  Extent  of  Certijuiates. 

IV.  Continuance  and  Determination  of  Certificates. 
V.  Of  Evidence. 

I.  The  Statutes. 

13  &  14  Car.  %  c.  12.  §1.3.  8  &  9  ^.  3.  c  30.  9  &  10 
IV.  8.  c.  11.  12  Ann.  c.  18.  §  2.  3  G.  2.  c.  29.  54  G.  S. 
c.  107.     1  &  2  G.  4.  c.  32. 


Tbe  justices 

witnesses,  and 
o/ifotD  a  onrtifi. 
cate  at  the  same 
time. 

&  C.  Fort.301. 
Str.98S. 


A  certificate 
wUch  appears 
to  have  been 
UgjoUy  aUawed 
shall  be  pre~ 
sumed  to  have 
been  attested. 


II.  The  Form  and  Manner  of  granting  Certificates. 

709.  «£X  V.  Boston,  E.  T.  4  G.  3.  1  Str.  94.  —  A. 
legally  settled  in  B.,  came  into  H.  as  a  certificate-man  ;  and  tbe 
justices,  thinking  the  certificate  not  sufficient,  made  an  order  to 
remove  him  back  to  B.  And  now,  upon  motion  to  quash  tbe 
order,  it  appeared  that  the  certificate  was  signed  by  the  choreh' 
wardens  or  overseers,  aB  S  &  9  fV,  S.  c.  30.  directs ;  and  that  it 
was  attested  by  two  as  witnesses,  who  were  justices  of  the  peace. 
The  statute  requires  it  to  be  attested  by  two  witnesses,  and  al- 
lowed  by  two  justices  of  the  peace.  —  And  Chbsryre  insisted, 
that  this  was  a  better  certificate  than  such  a  one  as  is  mentiooed 
in  the  statute ;  for  the  attestation  of  the  signing  is  only  to  satisfy 
the  justices  that  it  is  the  hand  of  the  parish-officers,  and  nothing 
can  be  so  satisfactory  to  them  as  what  they  see.  And  it  is  not 
requisite  that  there  be  four  distinct  persons,  two  to  attest  and  two 
to  allow,  but  the  justices  that  allow  the  certificate  noay  act  in 
both  capacities :  —  to  which  the  Court  agreed,  when  it  appeared 
they  took  upon  them  to  act  both  as  witnesses  and  justices ;  but 
here  it  only  appeared  they  subscribed  as  witnesses,  for  there  are 
no  words  of  allowance.  If  this  should  be  held  good,  the  justices 
may  be  drawn  in  to  sign  as  witnesses,  when  perhaps  they  do  not 
so  much  as  know  what  the  instrument  is,  and  never  imagined  wbit 
they  did  would  pass  for  an  allowance.  —  The  certificate  was  held 
void,  and  the  order  confirmed. 

710.  Barleycrofl  v.  Coleoverton,  M.  T.  7  G.l.  Str.  402.— 
This  was  an  orcter  of  removal  from  B.  to  C.,  reciting  that  die 
pauper  had  15  years  since  come  with  a  certificate  allowed  accord- 
mg  to  the  act  of  parliament  from  C.  to  B,  An  exception  wtf 
taken,  that  it  is  not  said  the  certificate  was  attested,  but  only  that 
it  was  allowed.  —  Sed  per  Curiam:  the  attestation  is  by  the 
statute  made  previous  to  the  allowance  ;  and,  therefore,  when  they 
say  that  it  was  alhwed  according  to  the  act  of  parliament,  ve 
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must  intend  it  was  aitesiedf  for  otherwise  it  could  not  be  86  aUo^ved* 
—  The  order  was  confirmed. 

711.  Rex  V.  St.  Ives,   H.  T.    3  G.  2.     Sess.  Cases,  153.  —This  The  parisb^ffi- 
was  a  motion  for  a  mandamus  to  be  directed  to  the  churchwardens  cen  cannot  be 
and  overseers  of  the  parish  of  St^  I,,  commanding  them  to  sign  a  compelled  to 
certificate  acknowledging  a  poor  person  to  be  settled  in  their  g™ntacertifi- 
parish.     The  application  was  founded  on  an  affidavit,  stating  that  ^^^^ 
the  pauper  had  served  an  apprenticeship  in  St.  Ives,  and  that  he 
was  capable  of  getting  a  good  livelihood  elsewhere.  —  But  the 
Court  rejected  the  motion  as  a  very  strange  attempt. 


poor  of  the  parish 

**  near  Z>.  C,  in  the  county  of  E.^  or  to  any  or  either  of  them/'  S.C.Scr.ii6S. 
&c,,  with  which  he  went  into  the  parish  of  St.  N*,  in  //.^  and  R.v.Laiingtoii9 
delivered  the  same  to  G.  D,,  an  innabitant  of  the  parish;  but  poif,  pi. 724. 
whether  he  was  a  churchwarden  or  overseer  of  the  parish  did  not 
appear.  —  The  Sessions  found  that  the  proper  name  of  the  parish 
was  <<  St,  N;  in  //./'  and  that  there  was  no  such  parish  as  '<  H,^ 
^*  near  D.  C"  The  questions  were,  First,  Whether  this  certi- 
ficate was  misdirected?  and,  Secondly,  Whether  it  was  well  deli* 
vered?  —  Ch apple  J.  I  do  not  think  any  direction  at  all  to  be 
necessary,  and  a  misdirection  is  as  a  void  direction.  Besides,  if  a 
direction  were  necessary,  I  should  doubt  whether  this  mistake  of 
the  iiame  would  make  it  bad.  I  remember  a  case  of  a  carrier  in 
Lord  Raymond'^  time,  where  the  plaintiff  recovered,  though  there 
was  no  such  parish  as  W,,  the  true  name  being  C.  W*  However, 
I  do  not  think  any  direction  to  be  necessary.  Then  as  to  the 
delivery  of  the  certificate,  it  was  delivered  to  an  inhabitant, 
though  it  does. not  appear  that  he  was  a  parish-officer.  If  it  had 
been  a  removal  to  //.,  then,  indeed,  a  delivery  to  the  officer  had 
been  necessary ;  but  the  acts  do  not  make  it  a  condition  that  he 
shall  deliver  his  certificate  to  the  parish-officers — Wright  J. 
concurred.  It  is  admitted  on  all  hands  tliat  the  act  of  8  &  9  W,S. 
c,  SO.  does  not  require  any  direction  of  a  certificate,  and  that  if 
there  had  been  none  it  had  nevertheless  been  good.  The  reason 
of  it  is,  because  the  parish  of  W.  has,  by  their  certificate,  ac- 
knowledged him  to  be  ^'  an  inhabitant  legally  settled  in  their 
*'  parish  ;"  and  they  are  thereby  bound  against  all  the  world.  As 
to  the  delivery  of  the  certificate,  the  parish  to  whom  a  certificate 
IE  delivered  cannot  remove  the  certificated  person,  indeed,  till  he 
becomes  chargeable ;  but  if  no  certificate  is  delivered  to  them, 
non  constat  that  there  is  any,  and  they  may,  in  that  case,  remove 
him  on  complaint  of  his  being  likely  to  become  chargeable.  But  yet 
this  does  not  make  the  certificate  ineffectual ;  the  parish  who  gave 
the  certificate  is,  in  all  events,  bound  by  the  certificate ;  there- 
fore, the  certificate  is  good  as  to  the  parish  of  fK.  (a) 

713.  Rex  V.  Wooton  St.  Lawrence,  H.  T.    8  G.  3.     Burr.  S.  C.  Two  jiatices 
581. —  Thomas  P.  applied  to  the  parish-officers  of  W.,  who  gave  ?2.^*^J^ 
him  a  common  printed  form  of  a  certificate,  acknowledging  "  that  ^^JjJJ^J™* 

{a)  But  see  Rex  v.  Bibbopude,  poU,  of  the  parish  where  such  pauper  shall 
pi.  7S6.  and  the  statute  of  8  &  9  Will.  3.  come  to  inliabit.  And  in  tlic  case  of 
c.  sa  $  1*  I  which  expressly  requires  the  Rex  v.  Wcnsley,;KWf,  pi.  722. ,  it  is  de- 
paupcr  to  bring  and  deliver  the  ccrtiH-  termined,  that  n  certificate  not  dcHoered 
cate  to  the  churchwardens  or  ovcneers     to  the  parish-ofliccrs  is  of  no  efE^. 
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or  refuflog  a  *'  the  sald  ThomBSf  hia  wife  and  children,  were  settled  in  the  said 
certificate;  but  «  parish  of  W.;"  it  was  under  the  hands  and  seals  of  the  majority 
ananowanoeif  of  the  parish-officera  of  the  parish  of  fV^  and  attested  by  two  wit- 
^▼alid  unlets  ^^gg^g .  but  tlie  blanks  for  the  allowance  of  justices  were  not  filled 
^^  ^^  up>  and  no  name  of  any  justice  was  signed  thereto.  —  Lord  Mans- 

^iSLD  C.  J.   A  certificate  cannot  conclude  the  parish,  unless  pro- 
perly signed.  The  certificate  act  specifies  certain  checks  and  guards 
upon  certificates.  Hie  justices  are  not  obliged  ministerially  toalloir 
and  sign  a  certificate :  they  are  not  bound,  at  all  events,  to  alknr 
and  sign  it.    They  have  a  discretion  to  allow  it,  or  not  to  allow  it, 
.  if  it  be  liable  to  objection.    The  act  requires  a  conclusive  certi- 
ficate to  be  under  the  checks  and  guards  therein  particularised. 
Thb  cert^cate  wants  them.  Therefore,  it  is  no  certificate  withmthis 
act*     And,  if  it  is  not  a  certificate  within  the  act,  it  cannot  conclude 
the  parish.    It  is  no  consequence,  that  because  the  parish-officerB 
.  may  bind-  their  parish  in  some  things,  therefore  they  may  in  all. 
If  certificates,  not  within  the  act  of  parliament,  were  to  be  al- 
lowed as  evidence  and  presumption,  it  would  open  a  door  for  grett 
litigation  before  the  justices,  concerning  the  degree   of  soch 
evidence  and  presumption,  which  would  be  infinitely  inconvenient ; 
for  it  would  greatly  heighten  the  ex  pence  of  parishes  in  carrying 
on  these  disputes  about  the  settlement  of  the  poor,  with  the  mooej 
which  ought  to  support  them.  — Yates  and  Aston  J.  agreed  it 
to  be  a  very  plain  case.    It  must  be  a  certificate  pursuant  to  the 
certificate  act;    or  else  it    cannot   conclude    the    parish   that 
gives  it. 
If  one  of  the  '^^*-  ^^*  ^'  ^*^^  Keynes,    H.  T.    13  G.  3.  Burr.  S.  C.  725. 

two  persons  at-  ***  '^^^  pauper  went  from  S.  C.  to  A,  K.,  under  a  certificate  signed 
testing  a  certifi-  bv  the  churchwardens  and  overseers  of  A.  A'.,  and  attested  hj 
cate  make  kis  the  mark  of  A.  B.,  and  the  name  of  P. «/. ;  and  two  justices  oer- 
mart,  the  fact  of  ^jfied  that  "  he,  the  said  P,  J.,  came  before  us  this  day,  and  made 
ed issufflaemlk  "  ^^^  '^^^ ^®  ^®*  present  with  the  other  witness  above-mentioned, 
attested  by  the  '^  ^"^  ^^^  ^^^  ^^^  ^^'^  churchwardens  and  overseers  severally 
justices  certify-  ^'  sign  and  seal  the  said  certificate;  and  that  his  name  is  of  hu 
ing  that  the  «  own  proper  hand-writing.'* — The  whole  Court  were  ei* 
^^^^^  ^uSU*  tremely  clear,  that  there  was  sufficient  proof  of  A.  B/s  attestattoo. 
waTpr^ratand  ^'  swears,  "  that  he  was  present  with  i?.,  and  did  see  the  churdi- 
•aw  it  signed,  **  wardens  and  overseers  severally  sign  and  seal  the  said  certificate." 
&c.  And  this  is  above  30  years  ago.    It  would  be  very  unreasonable, 

that  the  parish  who  gave  this  certificate  so  long  ago  should  quibble 
it  off,  in  this  manner,  now. 
A  certiHcate  is  715.  Rex  V.  TamtooHhy  E.  T.  14  G.  3.  Bnrr.  S.  C.  77a  — 
not  binding  un^  S.  W.  went  from  Sit.  M.  to  reside  in  7\,  and  brought  with  him  a 
las  signed  by  paper  writing,  purporting  to  be  a  certificate  under  the  hands  and 
«IriS2>ffi2r^  seals  of  r.  D.  and  J.  //.,  churchwardens,  and  D.  G.  and  S.£., 
£^j„2i,,Q^       overseers  of  the  poor  of  the  said  parish  of  SU  M.,  and  allowed  bj 

A*  O.  and  if.  C,  two  justices  of  the  peace  for  the  city  and  countj 
of  the  city  of  C.  It  appeared  that  there  had  idways  been  nr 
churchwardens  and  four  overseers  for  the  parish  of  Si.  Af. ;  and 
tlie  Sessions  were  of  opinion,  that  as  the  certificate  was  executed 
hyfour  only  of  the  parish-ofiicers,  it  was  not  a  valid  certificate.— 
The  Court  thought  it  a  hard  case  upon  T. ;  but  they  held 
themselves  to  be  bound  down  by  positive  law.  The  statute  is 
express  and  positive,  that  the  certificate  must  be  under  the  hands 
and  seals  of  the  churchwardens  and  overseers,  or  the  nuijor  part 
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of  them. -^  Aston  J.  mentioned  the  cmo  of  Wooitm  St*  LaW" 

rnee  (a),  where  the  Court  agreed,  that  a  certificate  cannot  con-  /^w^^^pi  713 

chide  the  parish  that  gives  it»  unless  it  be  pursuant  to  the  act  of  ^  ^       *^' 

parliametti. 

716.  Rex  y.  BuMttgham^  M.  T.    20  G.  3.    CaUU  64<—  M.  B.  Certificate  of  • 
was  removed  from  jP.  to  B.    F.  granted  a  certificate  to  the  pauper,  prior  date, 
which  she  kept  in  her  possession,  and  did  not  deliver  it  to  the  !!^^  ?^  ^^ 
parish,  of  ^.  till  after  the  removal.    Upon  the  hearing  of  this  SJ^^J^^^JJ^f^ 
appeal,  this  cerdficate  was  oflfered  as  condusive  evidence  against  the  pauper,  is 
F.,  so  as  to  prevent  their  setting  up  any- settlement  obtained  in  condusiTe  upon 
the  parish  of  B.,  previous  to  such  certinc4te  granted ;  but  the  the  removal  bj 
Sessions  were  of  opinion  that  the  certificate,  under  these  circum-  the  parufa  grant- 
stances,  was  not  a  good  certificate,  or  such  an  one  as  they  could  ^^  '^ 
receive  as  conclusive  evidence ;  and  confirmed  the  said  order  of 

removal. —*>  But,  peb  Curiam,  both  orders  quashed. 

717.  Rex  V.  Hayder,  E.  T.^G.S.    Editor'*  M5S.  — Two  ^^IT"'*, 
justices  removed  tlie  pauper  from  K»  to  H.y  and  the  Sessions  con-  SS^'m^t 
firmed  the  order.  The  order  stated.  That  the  pauper  resided  at  K*  uocher,  arenot 
under  a  certificate,  which  there  was  reason  to  believe  had  been  grounds  to  jus- 
casually  destroyed  bv  fire ;  and  as  //.,  the  certificating  parish,  re-  tify  the  rcmotal 
fused  to  grant  another  certificate,  and  tlie  pauper  was  likely  to  of  •  certificate, 
become    chargeable,    therefore   they  removed   him.  —  G alley  ^^oJ  chwae! 
moved  to  quash  these  orders,  on  the  ground  that  it  appeared  on  ^i^^  ^  oarg^ 
the  face  of  the  original  order  that  the  pauper  resided  under  a 
certificate,  and  therefore  was  not  removaole  till  actually  charge- 
able.   The  refusal  of  the  parish  to  grant  a  new  certificate  made 

no  difierence ;  for  they  were  not  bound  to  do  it :  and  the  other 
parish  were  not  prejudiced  by  the  refusal,  as  the  evidence,  which 
was  all  on  the  pauper's  oath,  was  sufficient  to  establish  the  cer- 
tificate.—  The  other  side  having  taken  an  opinion,  and  being 
satisfied  that  the  orders  could  not  be  supported,  showed  no  causes, 
and  the  orders  were  quashed. 

718.  Rex  V.  MarfiTAnt,  £.  T.  27  G.  3.   IT.R.T75 J.  T.  and  A  certificate  not 

B»  his  wife  were  setUed  in  Af  .  by  virtue  of  a  certificate  under  the  signed  by  a  ma- 
hands  and  seals  of  A.  churchwarden,  and  H.  7\  overseer  of  M.,  ^?"^^/'^^ 
and  P.  and  fV.  justices  of  the  peace,  and  attested  by  two  witnesses.  ^S'w^Iw^b 
It  appeared  upon  an  examination  at  the  Sessions,  that  at  the  time  void. 

of  giving  the  certificate,  that  there  were  itoo  overseers,  and  ^four 
churchwardens  in  Af.  —  The  Court  were  clearly  of  opinion  oa 
this  point  of  the  case,  that  as  the  certificate  was  signed  by  only 
one  churchwarden  and  one  overseer,  when  at  the  time  of  granting 
it  there  were  four  churchwardens  and  two  overseers  in  M.,  it  vras 
andoubtedly  bad. 

719.  Rex  V.  Farringdon,  E.  T.  28  G.  S.  2  T.  R.^.  —  C.  came  .  ^J^S" 
to  jF.  under  a  certificate  from  T./  in  the  margin  of  which  was  written  in  the 
written  as  follows:  *'  April  17th  17S6.    Allowed  by  us>  being  margin tbeieor, 
'<  first  proved  to  be  duly  executed,  as  the  statute  in  that  case  «nd  signed  bj 
"  directs  and  appoints.    A.  Heiplurge.   S.  F^etwood"    And  at-  ^i?**^**ii» 
tested  thus :    "   Attested  bv   us,  the  mark  X    of  J.  Johnson.  ^"^SfiJlteb 
fV.  Webb"    And   then  at  the  end  of  the  certfficate  two  justices  above  so  years 
certify,  **  that  «/.  Johnson^  one  of  the  witnesses  who  attested  old,  notwith- 
**  the  execution  of  the  said  certificate,  hath  made  oath  before  standing  it  does 
<*  us,  that  he  did  see  the  churchwardens  and  overseers,  whose  ""2/*^^** 
*'  names  and  seals  arc  to  the  said  certificate  subscribed  and  set,  ^^jT'^itiiriMi 
>*  severally  sign  and  seal  the  said  certificate,  and  that  the  mark  pursuant  u> 

<*  of  the'said  J.J.,  and  the  name  of  W.;  whose  names  are  sub-  3G.8.C.  29. 
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<r€cribed  as  witnesses  to  the  execution  of  the  said  certifitale, 
<(  arc  of  their  own  proper  hand-writing."  The  questioo  was. 
Whether  the  signatures  by  the  justices  in  the  margin  of  the 
original  certificate,  could  be  applied  to  the  certificate  of  the  at- 
testation of  the  due  execution  on  the  other,  so  as  to  make  it  a  suf- 
ficient certificate  within  S  G.  2.  c.  29.  and  8  &  9  W.  3.  c.  90  ^—Ash- 
hurst  J.  I  am  of  opinion  that  the  certificate  must  be  allowed. 
If  this  question  had  arisen  soon  after  the  certificate  was  granted, 
and  the  parties  had  relied  on  the  sufficiency  of  this  allowance 
under  the  statute  3  G«  2.  c.  29.,  I  should  have  doubted  whether  the 
requisites  of  the  act  had  been  complied  with.  But  this  act  wbs 
only  oassed  for  the  purpose  of  facilitating  the  mode  of  proTiog 
certincates,  and  was  not  intended  to  take  away  any  mode  of  proof 
which  exbted  before  the  statute.  Now  this  certificate  having 
been  granted  above  30  years,  it  is  not  necessary  to  substantiate  it 
by  the  mode  of  proof  prescribed  by  this  act ;  for  it  having  been 
recognized  and  acted  under  for  so  long  a  period,  it  was  not  ne- 
cessary to  have  recourse  to  this  act  at  all.  Therefore,  on  the 
ground  of  the  length  of  time  which  has  elapsed  since  the  certfficate 
was  granted,  I  thmk  it  is  binding,  and,  consequently,  that  the  rule 
must  be  made  absolute.  —  Bullbr  J.  If  this  certificate  be  good 
within  the  meaning  of  either  of  these  acts  of  parliament,  the  rule 
for  quashing  the  order  of  Sessions  must  be  made  absolute.  Nov 
I  am  of  opinion,  that  it  is  good  under  both  of  those  statutes.  Theie 
is  no  doubt  but  that  this  certificate  is  good  under  S  &  9W.  S. 
if  it  be  proved ;  and  that  act  certainly  is  not  repealed  by  the 
3  G.  2.  c.  29.  Now  it  is  an  established  rule,  which  holds  in  the 
case  of  all  deeds,  that  if  it  be  above  30  years'  standing  it  proves 
itself,  and  here  it  is  stated  that  this  certificate  has  been  granted 
50  years.  And  I  also  think  that  it  is  good  within  the  latter  act. 
The  objection,  if  any,  is,  that  the  justices  have  taken  upon  then- 
selves  to  say  generally  that  the  certificate  was  executed  accord- 
ing to  the  requisites  of  the  act,  without  stating  h&w  ;  but  there 
is  no  particular  form  of  allowance  prescribed  by  the  act.  And  if 
the  nature  of  this  instrument  be  considered,  there  can  be  no 
doubt  in  this  question :  if  this  be  compared  to  a  conviction,  where 
the  utmost  strictness  and  certainty  are  required,  I  agree  that  it 
would  be  bad;  but  if  it  be  compared  to  an  order  of  justices,  whicfa 
it  resembles  more,  then  it  must  be  held  sufficient,  because  every 
thing  is  to  be  intended  in  support  of  it.  Here  the  legislatare 
has  reposed  a  trust  in  the  justices  of  the  peace ;  the  act  requires 
certain  forms  to  be  pursued,  the  compliance  with  which  they  are 
to  certify.  In  this  case  they  have  allowed  the  certificate,  saying, 
<*  being  first  proved  to  be  duly  executed,  as  the  statute  in  thtt 
case  directs  and  appoints."  Now  if  the  formalities  required  by 
the  act  were  not  complied  with,  the  certificate  must  be  false; 
for  it  could  not  be  proved  to  have  been  duly  executed  but  by 
following  the  directions  of  the  statute.  But  we  cannot  deny 
credit  to  the  magistrates  in  the  execution  of  that  trust  whidi  the 
legislature  has  reposed  in  them.  Therefore,  on  both  grounds, 
I  am  of  opinion  that  the  certificate  is  good.  —  Gross  J.  If  this 
certificate  be  good  within  the  statute  of  8  &  9  fF.  3.,  it  is  good 
notwithstanding  the  requisites  of  the  3  (?.  2.  c.  29.  were  not  com- 
plied with.  Now  I  think  it  is  sufficiently  proved  under  tlie  statute 
of  ff^.3.,  because  it  is  above  30  years  standing;  and  such  an 
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instrument  proves  itself  after  that  length  of  time.  Then  it  is  not 
necessary  to  consider  whether  it  be  good  or  not  widiin  die  act 
3  Gm  2.  c»  29.  The  leaning  of  my  mind  at  present  is,  that  it  was 
not  sufficiently  proved  under  that  statute,  because  all  the  re- 
quisites of  that  act  have  not  been  complied  with.  If  those  for- 
malities have  in  general  been  adopted,  I  should  be  loth  to  say 
that  they  may  be  dispensed  with*  But  at  present  it  is  not  ne- 
cessary to  decide  that  question,  because  I  am  of  opinion  that  it 
is  good  under  the  former  statute. 

790.  Rexw.  St.Maiy  fVestport,  H.  T.  29G.S.  sr.A.44.—  Acertificate 
P.  went  to  reside  in  B.,  under  a  certificate  from  fV*,  acknowledeing  promijangtore- 
them  to  be  legal  inhabitants  of  W.j  and  promising,  for  themselves  !5!!  J^^^IJ^ 
and  their  successors,  the  churchwardens  and  overseers  of  the  ineansonly^ 
poor  for  the  time  being,  '<  that  they  would  receive  the  said  P.  ivhen  when  legaiiy  re- 
**  they  should  be  thereto  requested^  unless  they  or  either  of  them  guested,  vis.  by 
**  should  obtain  a  lesal  settlement  elsewhere.'*    The  pauper  re-  two  justices 
aided  in  JB.  under  the  certificate  till  removed  by  the  present  ^*^"22w^ 
order.    It  was  contended,  that  the  parish  of  W.  were  estopped  2J^  omrg^- 
by  their  own  act  to  say  they  would  not  receive  the  pauper  when 
required^  according  to  the  terms  of  their  own  contract.  —  Lord 
Kbnyon  C.  J.     Although  this  certificate  is  not  in  the  usual  form, 
yet,  as  far  as  it  relates  to  the  question  now  before  us,  it  must  be 
considered  as  a  common  certificate.     And  the  single  question  is, 
Whether  the  person  who  has  been  removed  can,  in  the  fair  sense 
of  the  words,  be  said  to  liave  been  actually  chargeable  to  the 
parish   of  B,^  —  Ashhurst  J.     No  doubt  arises  from  the  par- 
ticularity of  this  certificate ;  for  the  promise  by  the  certifying 
parish  to  receive  the  pauper  when  they  shall  be  thereto  requested, 
can  only  be  taken  to  mean  when  they  should  be  legally  requested. 
Now  the  person  mentioned  in  the  certificate  had  a  right  to  reside 
in  Z?.  under  it  till  he  became  chargeable,  when  only  the  certifying 
parish  could  legally  be  request^  to  receive   him. —  Grose  J. 
The  fii*st  question  arises  on  the  eftect  of  the  certificate.   Although 
that  is  diHTerent  from  the  common  form,  yet  I   have  no   doubt 
in  saying,  that  it  can  have  no  other  operation  than  what  it  derives 
from  the  8  &  9  W.  3.  c.  SO. :  if  it  had,  it  would  go  a  great  way  to 
defeat  that  statute :  for  that  act  directs,  that  a  certificate  given  in 
the  terms  therein  prescribed,  shall  oblige  the  parish  granting  it 
to  receive  the  persons  therein  mentioned  when  they  shall  become 
chargeable,  and  tliat  then  they  shall  be  removed.     But  this  is  an 
undertaking  to  receive  the  person  mentioned  in  it  tohen  he  should 
be  thereto  requested ;  which  is  directly  contrary   to  the  statute. 
Therefore  I  tnink  this  is  void,  unless  it  be  considered  as  a  cer- 
tificate within  the  act. 

721.  Rex  V.  Samborn,  E.T.  SO  6.  3.  3  T.R.  609.  — In  1706  a  A  certificate 
certificate  was  given  by  the  parish  of  Tamworth  to  the  hamlet  of  granted  liywuie 
&\,  acknowledging  //.  fT.,  the  grandfather  of  the  pauper,  to  be  an  '^^  pwiA- 
inhabitant  legally  settled  in  their  parish.     T.  W.,  the  father  of  the  JS^nrisdn?" 
pauper,  was  born  at  £>.,  under  this  certificate  from  Tamwor^.  oTseYeralbam- 
IV.W.y  the  present  pauper,  never  gained  any  settlement  for  himself,  lets,  and  hafing 
but  his  settlement  depends  on  the  settlement  of  his  father,  T.  W.  aeparate  orer- 
In  1736,  a  certificate  of  the  pauper's  father,  T.  W.,  was  given  to  "f^.'lS'^ 
the  parish  of  Tardebigge,  in  which  T.  A.  and  R.  B.,  of  S.,  cAutts*-  .Sbc'SraJ. 
warden  and  onerseer  of  the  poor  of  the  parish  ofQ.^  acknowledged  selves  as  officers 
jf.  W.  and  E.y  liis  wife,  to  be  inhabitants  legally  settled  at  S.,  in  their  of  the  parish  at 
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large,  may  be  $aid pariah  ^C.»  and  prcNDked  to  receive  them  into  the  said  parith 
explained  by  whenever  nhey  siiould  become  chargefible»  and  to  provide  for  them 
evidence,  that  gg  iheir  inhabitanto  legally  settled  vsithin  the  parish  of  C.  Tbis 
^  flT^  ^  certificate  was  properly  attested  and  allowed  by  two  justices  of 
the  haratet  in  Wanick$h%re.  The  hamlet  of  iS.  does  now,  and  did,  at  the  tune 
which  the  pan-  of  the  date  of  the  certificate  of  1736,  maintain  its  own  poor  sep»> 
per  was  settled.  lately  from  the  parish  of  C«,  and  has,  and  at  that  time  had,  a 

chorchwarden  and  an  overseer  of  their  own,  separate  from  the 
parish  of  C.  T.  A.  and  R.  B.,  who  signed  the  certificate  of  1736, 
were  churhwardens  and  overseers  of  Uie  poor  of  the  hamlet  of  S* 
at  the  time  of  granting  the  certificate.  It  was  contended,  firrt, 
That  the  certificate  of  1736,  which  purported,  on  the  face  of  it,  to 
be  granted  by  the  parish^officers  of  the  parish  qfC.y  could  not  bind 
the  hamlet  of  Sf  which  was  a  separate  and  independent  district 
As  S.  maintained  its  own  poor,  it  was  competent  to  them,  under 
the  8&9  i^.S.  C.30.,  to  giye  a  certificate  to  Tardehigge;  and  as 
that  statute  requires  the  certificate  to  be  signed  by  the  officers  of 
Jthe  parish^  totvnshipf  or  placet  the  certificate  in  question  is  not 
binding,  because  the  requisites  of  the  act  were  not  complied  with. 
St^^^wrewT  -^^  cannot  be  presumed  that  the  officers  of  the  hamlet,  which  was 
anu,  pi.  7is/     totally  independent. of  the  parish  at  large,  as  far  as  respected  the 

maintenance  of  the  poor^  could  know  what  the  officers  of  the  parish 
at  large  had  done ;  the  hamlet,  therefore,  ought  not  to  be  bound 
by  an  act  like  the  present.  And,  secondly.  No  evidence  ought  to 
have  been  admitted  at  the  Sessions  to  contradict  this  certificate, 
and  to  show  that  the  persons,  who  described  themselves  in  the  cer- 
tificate to  be  officers  of  the  parish  of  C,  were  the  churchwarden 
and  overseer  of  the  hamlet  of  <S«  If  a  magistrate,  who  happens  to 
act  in  the  commission  of  the  peace  for  two  counties,  do  an  act  in 
one  county,  describing  himsefr  as  a  magistrate  for  the  other,  no 
evidence  can  be  given  to  show  that  he  acted  for  the  former  county. 
All  officers,  wheUier  judicial  or  ministerial,  must  describe  them- 
selves properly  in  their  own  acts.  It  is  not  sufficient  that  the 
justices,  removing  a  pauper,  be  so  styled  on  an  appeal ;  they  must 
of  Walt^  ^^^^  ^  ^  described  in  the  order,  (a)  The  Sessions  cannot  make  such 
Chesterfield^  ^^  addition,  because  that  would  be  amending  matters  of  substance: 
poMit  pL  775.      whereas  by  the  statute  5  6. 2.  c.  19.,  they  can  only  amend  matteis 

of  form.-^LoRD  Kbnyon  C.  J.  I  cannot  form  any  doubt  in  mj 
own  mind  in  this  case.  The  certificate-act  requires  that  the  certi- 
ficate shall  be^  signed  by  the  churchwardens  and  overseers  of  the 
parish,  township,  or  place,  granting  the  certificate ;  and  it  is  ex- 
pressly stated,  in  the  concluding  part  of  this  case,  that  the  certifi- 
cate in  question  was  so  signed.  —  Bullba  J.  The  evidence  does 
not  contradict,  but  it  explains,  the  certificate. 

^  «^«^  722.  Rex  v.  fVensli^,  H.  T.  33  G.  3.  5  T.  R.  154 H.  being 

3w  n!^S!^    ^^^  ^y  ^®  overseers  of  C.  that  he  must  procure  a  certificate,  or 
cenipunuam     ^^Y  ^ould  remove  him,  procured  a  legal  certificate  from  the 
to  the  itat.         parish  of  Z>.,  directed  to  the  township  of  C,  acknowledging  him 
8&9W.3.c.ao.  to  be  their  parishioner;  but  nothing  further  passed  between  H. 
»  of  no  effijQt.     and  the  overseers  of  C,  respecting  the  certificate,  after  their  first 
B  ^Um^m.*^  Jfequisition  to  him  to  procure  one ;  he,  therefore,  not  being  again 
MUe,  ^une.     ™^^  "PO^^f  did  not  deliver  the  certificate  to  the  overseers  of  C, 
.and  it  remained  in  his  hands  without  mention  or  further  notice 
during  the  whole  time. that  the  pauper  served  him  as  his  appren- 
tice at  C.,'  but  some  time  after  the  pauper  left  if.,  the  certificate 
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was.  delivered  by  H.  to  the  oveneen  of  €. — Lord  Kxmrov  C.  J. 
We  caoDOt  depart  from  the  express  and  potithre  words  of  the  act 
of  parliamcDty  which  are  deciiuve  of  this  question.  In  the  oon* 
struction  of  some  statutes  the  Courts  have  thought,  from  consider- 
ing the  context  and  the  words  of  it,  that  some  particular  words  am 
merely  directory :  but  there  is  nothing  in  this  statute  to  show  that 
the  words  commented  upon  should  be  construed  to  be  directory 
only.  The  statute  says  expressly  that  '<  if  any  person,  who  shall 
**  come  into  any  parish,  &c.,  shall  at  the  same  time  procure^  Mngy 
**  andddivery  to  the  churchwardens,  &c.,  of  the  parish  where  such 
**  a  person  shall  come  to  inhabit,  a  certi€cate,'*  &c. ;  the  act,  there- 
fore, requires  a  delivery  at  the  time  when  the  pauper  goes  into  the 
certificated  parish ;  and  it  is  essential  to  the  interest  of  that  parish 
that  it  should  be  delivered,  as  the  withholding  it  from  them  for  a 
time  may  be  tlie  means  of  introducing  frauds.  The  case  cited  only 
decided  that  a  certificate,  though  not  delivered,  was  an  acknow- 
ledgment, by  the  parish  granting  it,  that  the  pauper  was  settled 
with  them  when  it  was  given,  but  did  not  determine  that  it  pre- 
vented the  pauper  gaining  a  settlement  in  the  certificated  parish 
after  it  was  granted. 

728.  Rex  v.   fVymond&am,  H.T.  96  G.8.  6r.i2.552 On   A  parish  certi:.' 

the  10th  of  'December  1735,  a  certificate,  signed  by  two  church-  *c«te  miut  \jm 
wardens  and  four  overseers,  describing  themselves  as  the  church^  kSt¥^»fthB™*' 
wardens  and  overseers  of  the  parish  of  W,^  was  sent  to  the  parish  MurUb-offican, 
of  St*  S*y  in  the  city  of  iV.,  acknowledging  D.,  his  wife,  and  three  de/^eta,  and 
children,  of  whom  the  pauper  was  one,  to  be  inhabitants  legally  mustbediraeted 
settled  in  ^r.,and  undertaking  to  receive  them  whenever  they  should  ^  op«  jpuish  in 
become  chargeable  to  St*  S.%  or  to  any  other  parish  in  N.    Z>.,  P>^cul«'* 
the  pauper,  hired  himself  to  J.  M.,  of  Z«,  from  Lady^dau  1738, 
for  a  year,  at  the  wages  of  50«.,  and  served  him  during  that  and 
the  two  following  years.     The  parish  of  Zi.  is  one  of  the  parishes 
within  the  liberties  of  the  city  of  N,  (a)     Prior  to  the  year  1776, 
the  year  in  which  the  parish  of  W.  was  incorporated  with  other 
parishes  in  the  hundred  of  F>f  in  the  county  of  Nor/blky  for  the 
maintenance  of  the  poor  by  act  of  parliament  (6),  it  had  been  usual 
in  the  parish  of  IV.  to  appoint  four  churchwardens  and  eight  over- 
seers of  the  poor  every  year.    The  parish  of  JV»  <:onsists  of  sevend 
divisions.     One  general  rate  is  made  for  the  whole  parisli,  which 
is  collected  separately  in  each  division,  and  the  money  so  collected 
has  been  paid  into  the  hands  of  a  treasurer,  who  acts  for  the  parish 
at  large.     The  poor  persons  of  each  division  are  relieved  out  of 
this  general  fund ;  and  no  order  of  removal  has  ever  been  made 
from  one  division  of  the  parish  of  JV*  to  another  division  of  the 
same  parish.  —  Lord  Kenyon  C.  J.    A  certificate  is  not  binding 
on  the  parish  granting  it,  unless  it  be  signed  by  a  majority  of  the 
parish-officers.    Here  the  first  question  is.  Whether  this  certificate 
was  signed  by  a  majority  of  the  parish-officers  de  Jado  as  contra- 
distinguished from  such  officers  dejuref  forif  it  were,  it  was  valid. 
The  counsel  in  support  of  the  order  of  Sessions  has  attempted  to 
make  a  distinction  between  the  four  first  overseers  and  the  rest: 
but  if  the  legality  of  their  appointment  were  under  consideration, 
it  would  be  impossible  to  distinguish  the  first  from  the  last,  and  to 

(a)  By  Stat   10  Ann.  c.  6*  the  pa-     and  raaintaining  the  poor  out  of  one 
rishes  in  Norwich  arc -incorporated  for     joint  fund, 
the  purpose  of  erectinjif  a  workhouse         (A)  Stat,  16  O.  3.  c.  9. 
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86y  that  die  four  firef  only  were  legally  appointed.    Herc^  indeed,  it 

is  not  stated  as  a  fact  that  there  were  12  parish-officers  at  the  time 

when  this  certificate  was  granted :  but  the  justices  have  stated  evi-< 

dence  sufficient  to  have  enabled  them  to  draw  the  conclusion  that 

the  fact  was  so ;  for  they  have  stated  that  it  was  usual  to  have  that 

number  in  the  parish.     But  it  would  be  nugatory  to  send  the  case 

back  on  that  ground,  because  if  the  certificate  were  valid  at  the 

time  when  it  was  granted,  I  think  it  was  discharged  by  the  pauper  i 

subsequent  hiring  and  service  in  the  parish  of  L.,  which,  to  this 

R«        purpose,  is  a  separate  and  distinct  (a)  parish  from  that  of  St.  S. 

9l  Michael's,*'*   ^''^^  ^  certificate  is  not  a  transferrable  instrument  from  one  parish 

6  T.  R.  536.       to  another:  it  must  be  directed  to  one  parish  in  particular;  if  it 

were  to  extend  farther  it  would  operate  as  a  licence  for  vagrants. 
A  certificate  724.    Rex  v.  LilUngton,   E.  T.    4.1  G.  S.    1  Easty  438.  —  The 

directed  to  the  pauper  was  born  in  the  parish  of  Z.,  where  his  parents  were  legally 
parish  of  A,  or  settled.  In  1751,  when  the  pauper  was  very  young,  his  father 
any  other  in  C,  obtained  a  certificate  from  Uie  parish-officers  of  Z.,  whereby  they 
^'^  ^d^i^  to  *^cJ^nowled^ed  the  pauper's  father  and  mother,  and  the  pauper  to  be 
^parish  of  B,  ^^^  inhabitants  legally  settled  in  the  said  parish  ;  and  the  said  cer* 
which  is  also  in  tificate  was  directed  as  follows,  {viz»)  *'To  the  churchwardens  and 
C  Bf  the  «  overseers  of  the  poor  of  the  parish  of  i/.  T.,  or  any  other  parish,  in 
*****  ®  *  K^'^  "  ^e  city  and  county  of  C."  The  pauper's  father  and  mother  brought 
dfi«te^(Kdjiiot  ^^®  pauper  with  them  and  the  certificate  to  C,  and  delivered  the 
be  directed  to  certificate  to  the  parish-officers  of  St.  J.,  in  the  said  city.  Wheo 
any  particttlar  the  pauper  was  about  eight  years  of  age,  he  was  bound  an  apprea* 
pariah.  tice  to  </.  S.,  of  St. «/.,  U)T  the  term  of  eight  years,  and  served  his 

master  accordingly  in  the  said  parish,  and  hath  done  no  other  act 
to  gain  a  settiement.  The  counsel  for  L.  objected  to  the  validity 
of  the  certificate,  insisting  tliat  the  same  was  not  valid  by  reasoa 
of  the  uncertainty  of  the  direction.  But  the  Court  of  Quarter 
Sessions  were  of  opinion  the  same  was  a  vdid  certificate.  —  Gibbs, 
in  support  of  the  order  of  Sessions,  ader  stating  the  questioa  to 
be,  Whether  it  were  necessary  to  the  validity  of  a  certificate  that 
it  should  be  directed  to  that  parish  to  which  it  was  delivered,  and 
under  which  the  paupers  were  received  and  permitted  to  dwell 
there  ?  was  stopped  bv  Lord  Kbnyon  C.  J.,  who  observed,  that 
it  was  a  settled  point  that  a  certificate  need  not  be  directed  to  the 
particular  parish  to  which  it  was  delivered.  Th^  the  only  dictoai 
to  the  contrary  was  a  loose  expression  of  his  own  in  the  case  of 
Rex  V.  Wumondham  (6),  which  the  principal  question  in  the  case 
did  not  call  for.  So  far  what  was  said  was  right,  that  a  certificate 
was  not  a  transferrable  instrument  from  one  parish  to  another; 
for  then  it  would  operate  as  a  licence  for  vagrancy ;  that  is,  after 
it  has  performed  its  office  in  one  parish,  it  cannot  be  taken  to 
another  for  the  same  purpose ;  and  so  from  parish  to  parish  ai 
often  as  the  certificated  person  shall  choose  to  remove  himselC 
—  Ths  Attormey-Gsmeral  for  the  appellants  contended,  that 
the  opinion  alluded  to,  though  contrary  to  the  case  of  Rex  v; 
jS^..  Nicholas^  Hartokh  (c)»  was  founded  in  reasoa  and  coavenieooe; 
and  the  reason  given  by  Wright  J.  for  the  decbion  in  that  caw» 
viz.  that  it  is  an  acknowledgment  by  the  certifying  parish  tliat  the 

(6)  6  T.  R.  552.    His  Lordship  most  probably,  from  inadvertence,  have  used 

frankly  and  obligingly  took  the  inaccu-  a  word  which  carries  Ms  opinion  furtiKr 

racy  of  expression  upon  himself,  in  ex-  tlian  he  intended, 
onenition  of  the  reporters,  wlio  might         (c)  Anie,  pi.  718. 
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partj  named  In  the  certificate  is  their  parishioner,  which  is  conclusiTe 
against  them  as  to  all  the  world,  was  certainly  ill-founded,  and  had 
been  since  over-ruled,  (a)  That  the  certificate  in  question  must 
be  taken  either  to  have  been  directed  to  the  parish  of  the  H.  T., 
or  not  directed  at  all ;  and  in  either  case  it  would  operate  as  a 
licence  for  vagrancy,  if,  by  a  delivery  to  a  parish  not  named,  it 
could  have  any  efiect ;  for  the  party  to  whom  it  is  given  need  not 
produce  it  to  the  ofiicers  of  the  parish  into  which  he  went  till  he 
was  about  to  be  removed  ;  and  then  he  might  carry  it  into  what- 
ever other  parish  he  pleased.  It  would  also  open  a  door  to  coU 
lusion  between  parishes ;  for,  after  the  death  of  a  pauper,  who 
alone  could,  in  most  cases,  prove  the  delivery,  it  might  be  handed 
over  from  one  parish  to  another  as  the  occasion  required,  and 
nothing  would  appear  upon  the  face  of  it  to  show  that  it  was  not 
granted  to  the  particular  parish  by  whom  it  was  produced,  who 
might  prove  it  by  a  witness  who  had  taken  it  out  of  the  parish 
chest,  ignorant  of  the  circumstances  under  which  it  had  been 
placed  there.  —  Grose  J.  The  act  of  the  8  &  9  fV.  S.  c.  SO., 
upon  which  alone  the  question  turns,  does  not  require  that  the 
certificate  should  be  directed  to  any  particular  parish.  And  in 
the  case  alluded  to.  of  St,  Nicholas^  Harmichy  it  was  expressly 
determined,  not  only  that  no  such  direction  was  necessary,  but 
that  even  a  misdirection  would  not  avoid  the  certificate.  — -  Lb 
Blanc  J.  The  case  of  St.  Nicholas^  Harwich^  has  settled  the 
point.  And  the  expression  made  use  of  by  Lord  Kenyan  in  Rex^ 
V.  Wyniondham  must  be  taken  with  reference  to  the  particular 
point  then  in  judgment,  beyond  which  it  cannot  be  supported.  — - 
Per  Curiam  :    Both  orders  confirmed,  (i) 

725.  Rexw.  Clijton  (c),  H.  1\  42  G.  S.    2  Ead,  168.-^  R.  H.,  An  appoinu 
the  father  of  the  pauper,  J:  //.,  in  the  year  1780,  went  with  his  mentof  one 
family  to  reside  at  Y.,  under  a  certificate  dated  the  18th  November  foj^^jf^'^p 
1780,  under  the  hand  and  seal  of  W.y  only  overseer  of  the  poor  of  {.  |^  j„  ^^\ 
the  township  of  <S.,  in  the  parish  of  >4.,  in  the  said  county,  and  duly  tfiestat.  1S&14 
allowed  by  two  justices,  acknowledging  the  said  R,  //.,  Hannah^  Car.  2.  cls., 
his  wife,  and  Joseph^  their  child  (the  pauper),  to  be  inhabitants  requiring  at 
legally  settled  in  S.    The  said  R.  H.y  with  his  family,  resided  at  ^^^^^ 
y.  under  the  said  certificate  about  a  year,  when  he  returned  to  S»  gnmted  by  such 
with  his  family,  except  the  pauper,  Jotephy  who  was  then  only  oveneer  is  void, 
two  years  old,  who  was  lefl  with  his  grandfather  in  F.,  with  whom  and  gives  no 
he  resided  till  he  was  16  years  old,  when  he  was  hired  and  served  security  of  the 
a  year  in  Y.    The  parish  of  A*  consists  of  five  townships,  via.  Y.,  riA*a«SlSe 
S.,  C,  0.,  and  A*    The  townships  severally  maintain  their  own  gun^^a 
poor,  and  have  separate  and  distinct  overseers.    The  parish  of  settlement  there 
A*  has  two  churchwardens,  who  are  appointed  for  the  parish  at  by  the  party  ^ 
large.     At  the  time  of  panting  the  above  certificate  W,  was  the  n«med  Uimin: 
only  overseer  appointed  tor  the  township  of  5.  during  that  year.  JJ^fjj^^^^L 
There  has  been  generally  only  one  overseer  q>pointed  for  the  ^x^xwai^xo  the 
township  of  S, ;  though,  in  some  few  instances,  there  have  been  gtat  8  &  9  W.s. 
two.    There  has  always  been  a  sufficient  number  of  inhabitants  to  c  so.,  which 
have  appointed  two  overseers.  —  Gross  J.    The  question  is,  requires  it  to 

(a)  Viile  Rcz  v.  Bisliopbide,  ^osly  pi.  (&)   The  delivery  of  the  certificate  '  ^ 

736.  Burr.  S.  C  581.  Ucx  v.  Lubben-     gives  it  operation.      Rex  v.  Wensley, 
ham,  \M»ty  pi.  74 1 .  4  T.  R.  25 1 .  nn/<r,  pL  722. 

(c)  Sec  Rex  tr.  St.  Margaret,  Leieea- 
tcr,|K)i/,pl.  726. 
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be  made  **bj  Whether  the  cenificate  ghmted  by  one  oterseer  can  be  good? 
the  churchwar-  Fint,  considering  it  as  a  certificate  given  by  an  overseer  appoint^ 
dens  and  over-  ^^^^^  ^^  Statute  43  Elizabeth,  it  cannot  avail ;  because  the  statute 
M^i^^or  o^  ^?  Williamy  to  which  it  must  conform,  directs  that  it  shall  be 
by  ihe  overseers,  made  oy  the  churchwardens  and  overseers^  or  the  major  part  of 
where  there  are  them ;  or  where  there  are  no  churchwardens,  by  the  overseers ; 
no  churchwar.  and  by  the  statute  of  Elizabeth,  the  churchwardens,  and  not  leis 
^^***  than  two  substantial  householders  are  required  to  be  nominated 

overseers.    Now  this  certificate  was  not  granted  by  either  one  or 

the  other  of  those  descriptions  of  persons.    Then  see  if  it  can  be 

supported  as  a  certificate  given  by  a  township  under  an  appoiat- 

See  I  &  2  G.  4.  ment  by  virtue  of  the  stat.  13  and  14  Car.  %  ;  for  it  ia  of  grest 

c  32.  importance  to  take  care  that  a  certificate  which  is  to  be  bindiBg 

on  the  inhabitants  of  the  township  is  properly  given  in  the  manner 
prescribed  by  law.  That  statute  expressly  requires,  that  in  eveiy 
township  of  any  parish  which  cannot  reap  the  ben^t  of  the  stst. 
43  Eliz.  **  there  shall  yearly  be  appointea  ttx>o  or  more  overseen^" 
&c.  Then,  if  the  township  claim  the  benefit  of  the  act  to  appoint 
its  own  overseers,  it  must  adhere  to  the  direction  of  the  act,  and 
appoint  not  less  than  two  overseers.  And  there  is  a  good  reasoa 
for  requiring  the  concurrence  of  the  proper  officers  m  these  in* 
stances ;  because;  it  is  a  discretionary  act  which  is  to  bind  the 
inhabitants ;  and  if  the  proper  number  of  overseers  had  been  ap* 
pointed,  the  inhabitants  would  have  had  the  benefit  of  their  coa- 
sideration  (which  the  statute  intended  to  give  them),  whether  thii 
were  a  proper  certificate  to  be  granted.  Therefore,  the  staL  of 
Car,  2.  having  required  that  not  less  than  two  overseers  should  be 
appointed  for  a  township,  and  the  stat.  of  King  WUUam  having 
required  the  certificate  to  be  executed  by  the  overseers  where 
there  are  no  churchwardens,  and  there  having  been  but  one  ovcf^ 
seer  appointed  for  the  township,  by  whom  this  certificate  wai 
granted,  I  am  of  opinion  that  it  was  void.  — -  Lawrencb  J.  Tws 
questions  have  been  made,  Ist,  Whether  the  churchwardens  of 
the  parish  at  large  should  have  joined  in  granting  the  certificate? 
2.  whether  a  certificate  made  by  one  overseer  of  a  townsfaipt 
where  there  is  only  one  appointed,  be  good  ?  As  to  the  firit, 
there  is  no  necessity  for  entering  into  it  on  this  occasion.  If  there 
had  been,  I  should  have  thought,  that  what  had  been  urged  br 
the  counsel  in  support  of  the  order  of  Sessions  was  very  material. 
And  I  believe  it  has  not  been  usual  for  the  churchwardens  of 
the  parish  at  large  to  join  in  granting  certificates  with  the  overseers 
of  particular  townships  within  it  maintaining  their  own  poor. 
However,  it  will  be  sufficient  to  determine  that  question  when  it 
necessarily  arises,  which  is  not  the  case  here ;  because  I  think  that 
this  certificate  was  at  any  rate  bad,  having  been  granted  by  oalj 
one  overseer,  who  was  alone  appointed  for  the  township  of  &» 
whereas  the  stat.  13  and  14  Car.  2.  expressly  reqtiirel 
two  to  be  i^pointed  for  every  township ;  and  unless  the  certinoabe 
pursue  the  statute  it.  is  void.  For  an  authority  cannot  be  esv 
ecuted  by  one,  which  is  given  by  the  statute  to  more  than  one. 
(a)ifn/tf,pl-72S.  But  it  is  said  to  have  been  ^cided  in  Rex  v.  Wymondham  (a)  that 

it  is  sufficient  If  the  certificate  be  granted  by  a  minority  of  the 
churchwardens  and  overseers  de  facto,  though  not  dejure.  TTie 
case,  however,  does  not  go  that  length.  It  appeared  there  that 
the  certificate  had  been  granted  by  two  churchwardens  and  four 
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oyeneersy  where  it  had  been  usual  to  have  four  of  the  first  and 
eight  of  the  latter  prior  to  a  certain  period  when  the  parish  was 
incorporated  with  others.  It  was  contended  there  at  the  bar,  that 
if  there  had  been  an  appointment  of  any  other  than  those  four 
overseers,  it  must  have  been  void,  as  not  warranted  by  the  stat. 
43  E.f  and  therefore  the  certificate  must  be  taken  to  have  been 

f  ranted  by  a  majority  of  the  legal  officers.  In  answer  to  which 
.ord  Kenyon  observed,  that  if  toe  legality  of  their  appointment 
were  under  consideration,  it  would  be  impossible  to  distinguish 
between  the  first  and  the  last,  and  to  say  that  the  four  first  only 
were  legally  appointed.  But  then  he  went  on  to  state  that  it  did 
not  appear  that  in  fact  there  were  12  parish  officers  at  the  time 
the  certificate  was  granted :  but  that  it  would  be  nugatory  to  send 
the  case  down  again  to  the  Sessions  to  find  that  fact,  as  at  any 
rate  he  thought  that  the  certificate  was  discharged  by  the  sub- 
sequent act  of  the  pauper.  Therefore  the  conclusion  to  be  drawn 
from  the  whole  rather  is,  that  in  his  opinion,  if  it  had  been  neces- 
sary to  have  had  the  fact  found  by  the  Sessions,  and  they  had 
returned  that  there  were  twelve  parish- officers  at  the  time,  the 
certificate  would  have  been  bad,  and  advantage  might  have  been 
taken  of  the  defect  in  that  collateral  procedure*  -—Lb  Blanc  €•  J. 
We  are  called  upon  to  consider  the  validity  of  an  act  done  by  one 
«/•  W.^  being  the  only  overseer  at  the  time  of  the  township  of  iS.  ; 
and  the  question  is,  Whether  the  act  done  by  him  will  bind  the 
township  ?  Now,  the  certifi^te  not  being  executed  by  any  church- 
wardens can  only  be  good,  if  at  all,  under  the  stat.  of  Car,  2., 
which  enables  overseers  to  be  appointed  for  townships  ;  the  stat. 
of  King  WUliam  enabling  a  certificate  to  be  granted  by  the  over- 
seers where  there  are  no  churchwardens :  but  as  it  is  not  executed 
by  churchwardens  and  overseers,  it  cannot  be  supported  with 
reference  to  the  stat.  43  of  £/ix.,  appointing  such  officers  to  act  for 
the  governnscnt  of  the  poor.  And  I  also  think  the  appointment 
was  void,  taking  it  to  be  made  under  the  stat.  13  &  14  Car.  2.; 
because  that  requires  at  least  two  overseers  to  be  appointed ;  and 
it  is  not  stated  that  «/.  W.  was  originally  appointed  with  another 
overseer,  and  that  such  other  overseer  had  died  before  that  time  ; 
but  that  J,  W.  was  the  only  overseer  appointed  for  the  township 
during  that  year.  Therefore,  without  con^iidering  whether  it  were 
necessary  for  the  churchwardens  of  the  parisli  at  large  to  join  in 
the  act,  at  all  events  this  certificate  w&g  bad,  being  only  made  by 
one  overseer  of  a  township,  who  had  no  authority  by  the  act  of 
parliament.  It  will  be  sufficient  to  decide  the  other  question  when 
It  becomes  necessary  to  do  so.  But  for  the  present  1  think  there  is 
considerable  weight  in  the  argnments  urged  against  the  necessity 
t>f  the  churchwardens  of  the  parish  at  large  joining  in  the  cer- 
tificate with  the  overseers  of  the  township.  If  it  were  deemed 
necessary,  they  would  in  many  instances  have  clashing  interests. 
Therefore  at  present  I  do  not  consider  that  they  were  such 
churchwardens  whose  concurrence  in  the  certificate  was  required 
by  the  stat.  8  &  9  ^-  3.  —  Lawrbnc£  J.  added,  that  he  did  not 
mean  to  have  it  understood  that  he  had  given  it  as  his  opinion  that 
it  was  necessary  for  the  two  overseers  to  be  appointed  by  the  same 
instrument.  The  case  negatived  the  appointment  of  more  than 
one.  —  Order  of  Sessions  quashed,  (a) 

(a)  Vide  Rex  v.  Atkins,  4  T.  R.  12. 
VOL.  II.  K  R 
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Whero  one  of  7^*  ^«  ^*  St.  Margaret,  Leicester^  E.  T.  47  G.  S.  8  Eatt^  9S2. 

twodburvAtMr-  —The  question  before  the  Court  in  this  case  was»  Whether  the 

dent  was  also  following  certificate  was  valid  :  **  Nottinghamshire^  (to  wit)  we, 

U'VVov^u^over^  n  j,  j^^  qj^^  g^  5,  churchwardens  and  overseers  of  the  poor  of  the 

aro^aaterf''  "  P^®^  °^ ^'^  *"  **^®  county  of  M,  do  hereby  own  and  acknow- 
settlement  sign-  "  ledge  J.  H.  and  £.  his  wife,  to  be  our  inhabitants  legally  settled, 
ed  by  both  is  a  **  &c.  (concluding  in  the  usual  form,  bearing  date  June  26,  1775» 
nullity.  «<  properly  directed,  signed  and  sealed  by  the  said  «/.  R»  and  S,  S. 

**  and  duly  allowed  by  two  justices.)"  It  was  proved  that  S.  S. 
and  J,  /2. were  appointed  the  two  churchwardens  for  Gotham  parish, 
for  the  year  1775,  and  that  the  said  S.  S.  was  also  appointed  the 
sole  overseer  in  the  same  year.  —  The  Court  thought  the  case 
{a)Jrue,pl.725,  ^qo  clear  to  admit  of  an  argument,  referring  to  Rex  v.  Clifton*  ia) 

—  Lord  Ellenborough,  C  J.    The  woi^s  of  the  stat.  4S  Em. 
c.  2.  are,  that  the  churchwardens  of  every  parish,  and  four,  three, 
or  two  substantial  householders  there,  shall  be  called  overseers  of 
the  poor,  and  are  to  take  charge  of  them.    Then  the  Certificate 
Act,  8  &  9  ^*  S«  c.  SO.,  requires  that  a  certificate  shall  be  granted 
under  the  hands  and  seals  of  the  churchwardens  and  overseers  of 
the  parish,  or  the  major  part  of  them ;  how  then  can  we  say  diat 
that  which  is  directed  to  be  done  by  two  overseers  at  least,  joined  to 
the  churchwardens,  or  the  major  part  of  them,  can  be  done  by  one 
overseer  and  one  churchwarden  only ;  or  by  two  churchwarden% 
one  of  whom  acted  in  the  double  cliaracter  of  churchwarden  and 
overseer  ?  —  Lawrence  J«    The  statute  of  King  Willutm  whidi 
must  govern  us  in  this  question,  does  in  no  event  give  the  au- 
thority of  granting  certificates  to  the  churchwardens  without  the 
overseers. 
A  parish  cerdfi-       727.  Rex  v.  Catesby,  E.  T.  5  G.  4.  2  B.  &  C.  814.  —  Upon  ap- 
cate,  purported    peal  against  an  order  for  the  removal  of  George  Cox^  his  wife  and 
to  be  granted  in  child,  from  B.  to  C,  the  Sessions  confirmed  the  order,  subject, 
^^f^»Jy^»***®  &c.     The  respondents  produced  a  certificate,  dated  the  10th  of 

^Mr^d'E,  ^^y*  ^°  ^^^^'  *^*^'^S  ^^*  ^-  ^^  ^^®  °°^y  churchwarden,  and 
the  only  over. '  ^'  ^'9  ^^^  ^^^Y  ovcrseer  of  the  poor  of  the  parish  of  C,  did 
seer  of  the  thereby  certify  to  the  churchwardens  and  overseers  of  the  poor  of 

parish :  Held,  the  parish  of  B.9  that  they  did  own  and  acknowledge  7".  CL  the 
*•'  iL"*if*  younger,  of  B.  aforesaid,  butcher,  and  Maru  his  wife,  and  it  J. 
S^  te^r**"  ^.^  ^-^  }^^'^^  children,  to  be  inhabitants  legally  setUed  in  their 
good  certificate,  ^^  parish  of  C.  The  certificate  then  proceeded  in  the  nsual 
because  it  may  form,  and  purported  to  be  duly  executed  by  the  churchwarden 
be  intended  in  and  overseer,  and  was  allowed  by  two  justices  of  the  peace.  It 
fiivourofsuch    ^39  proved  that  T.  C,  in  the  certificate  mentioned,  had  a  sob 

Sit^rCTuItom  ^^^^^  ^'*  ^^®  ^^  ^o*^"  ^^'c'^  ^^^  certificate  was  granted,  aad 
thef«  was  only  ^^^^  ^^^  pauper  G.  was  the  son  of  the  lastmentioned  T.  —  Bat- 
one  churchwar-  I'RY  J.  I  am  of  opinion,  both  upon  the  authorities  cited  (6),  aad 
den  in  the  p».  upon  the  principles  to  be  deduced  from  them,  that  this  is  a  good 
rish,  and  that      certificate.    It  is  signed  by  one  churchwarden  and  one  oveneer 

bad bemori!  ^"^^ '  ^^^  *^  ^*  ®^'^  ^^*^  ^y  ^^^  ^^^^  ™"®*  ^^  ^^  overseers  St 
ginally  appoint-  |^^^>  and  two  churchwardens,  and  therefore  that  this  certificate 
ed,  but  that  one  18  not  signed  by  a  majority  of  the  overseers  and  churchwardeos, 
of  them  died,  as  required  by  law.  There  arc  two  statutes  which  bear  upon  tfcii 
■^S^*^  subject,  the  43  Eliz.  c.  2.,  and  the  8  &  9  fV.  3.  c.  80.  1^  fiiit 
was    .ge^jjion  ^f  ^|,g  4.3  j^^^  ^2   J  J    requires  that  there  should  not  be 

(6)   Rex  v.  Hinckley,  ante,  pi.  593.      Rex  v.   Earl  ShOton,  ante.  Vol.  i. 
pi.  731.  ' 
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more  than  four,  nor  less  than  two  overseers  of  every  parish,  gnmtedbeim 
Section  5.  authorises  the  said  churchwardens  and  overseers,  orthd  ^^  Tscancy  in 
greaterpart  ofthemt  to  bind  poor  children  apprentices,  &c.    The  ^lud*" ^'** 
8&9  ^.S.  C.50.  §1.  directs  that  a  parish  certificate  should  be  ^^^^^' 
under  the  hands  and  seals  of  the  churchwardens  and  overseers,  or 
tie  major  part  of  them*    Both  these  acts  require  the  concurrenee 
of  the  churchwardens  and  overseers,  or  the  greater  part  i>f  them. 
The  decisions,  tlierefore,  wliich  have  taken  place  upon  the  43  £&. 
§  5.  with  respect  to  binding  out  poor  apprentices^  are  applicable  to 
cases  arising  upon  certificates  under  the  8&9  i^.  3.  c.  SO.  §  1.   In 
Bex  V.  Hinckley,  an  objection  was  taken  to  a  parish  indenture 
that  it  was  signed  only  by  one  churchwarden  and  one  overseer. 
The  Court,  however,  helc(,  that  if  by  any  intendment  of  law  the 
indenture  could  be  good,  that  intendment  ought  to  be  made,  and 
they  did  intend  that  as,  by  custom,  there  might  be  only  one 
churchwarden  in  a  place,  there  were  only  one  churchwarden  and 
two  existing  overseers  at  the  time  when  the  indenture  was  ex* 
ecuted,  and  therefore  that  the  two  who  did  execute,  were  a  ma- 
jority sufficient  to  bind  the  apprentice.   Generally  speaking,  there 
ought  to  be  two  churchwardens  in  every  parish ;  but  by  custom 
there  may  be  one.     By  law,  two  overseers  must  be  originally 
qppwntea;   but  the  two  overseers  so  appointed,  may  by  death 
have  been  reduced  to  one,  and  in  that  case  one  overseer  and 
one  churchwarden  would  constitute  the  major  part  of  the  per- 
sons originally  appointed.    I  think,  therefore,  that  in  this  case, 
we  may  intend  that  at  the  time  when  this  certificate  was  granted, 
W*  was  the  surviving  overseer  of  two  who  had  been  originally 
appomted.     This  case  differs  from  that  of  Rex  v.  St.  Margareft^ 
ieiceMter  (a),  because  there  it  was  stated  as  a  fact  in  the  case,  (a)^fite,pl.78$, 
that  one  overseer  only  had  been  originally  appointed.     So  in  Re^ 
!r.  Clifton  (6),  it  was  found  that  at  the  time  of  sranting  the  cer-  (ft).^inte,pl.785 
tificate,    W.  was  the  only  overseer  appointed  ror  the  township, 
She  cases  of  Rex  v.  Hinckley  and  Rex  v.  Earl  Shiltony  establish 
ffaat  a  binding  of  a  poor  apprentice  by  one  overseer  and  one 
oburchwarden  may  be  good.    Besides  the  general  rule  of  law  as 
to  presumption  is>  that  a  thing  is  not  to  be  presumed  non  rite 
metum,  and  as  the  law  absolutely  requires  an  appointment  of  two 
overseers  in  the  first  instance,  we  ought,  in  toe  absence  of  any 
evidence  to  show  what  the  real  appointment  was,  to  presume  that 
the  parties  had  conformed  to  the  law,  that  two  overseers  had  been 
originally  appointed,  and  that  one  had  died  before  the  certificate 
was  granted ;  and  if  we  make  that  presumption,  then  the  cer- 
tificate must  be  taken  to  have  been  granted  by  the  majority  of 
the  churchwardens  and  overseers,  as  required  by  the  statute.    For 
these  reasons,  I  think  that  the  order  of  Sessions  ought  to  be  con- 
firmed. —  HoLROYD  J.  I  am  of  opinion,  both  upon  the  authorities 
cited,  and  upon  principles  of  law  which  ou^ht  to  govern  this  case, 
if  those  authorities  had  not  existed,  that  this  is  a  ^ood  certificate, 
or  rather  that  the  justices  might  legally  intend  it  to  be  a  good 
certificate.    It  has  been  submitted  to  by  the  parish  for  a  period  of 
60  years.  If  any  intendment,  therefore,  can  be  made  to  support  it, 
it  ought  to  be  made.  Now,  as  by  law,  two  overseers  must  have  been 
originally  oppointed,  the  instrument  could  not  correctly  describe 
Webb  as  an  overseer,  unless  he  had  been  apnointcd  jointly  with  an- 
other. The  presumption  to  be  raised,  therefore,  is  only  in  favour  of 
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what  is  stated  on  the  face  of  the  certificate.  If  upon  the  trial  of  «i 
issue,  whether  Webb  was  an  overseer  of  the  parish  of  C.  or  not.  it 
had  been  proved  that  he  was  the  only  person  appointed  to  the  office 
of  overseer  for  that  year,  the  jury  must  have  found  that  he  was  not 
an  overseer  at  all,  because  the  law  requires  that  there  should  not 
be  less  than  two  overseers  originally  appointed.  The  certificate, 
therefore,  would  have  been  bad,  notwithstanding  the  length  of 
time  during  which  it  had  been  submitted  to  by  the  parish.  I  sm 
of  opinion,  that  in  favour  of  what  appears  on  tne  face  of  the  certifi- 
cate, the  justices  were  well  warranted  in  drawing  the  inference! 
that  two  overseers  had  been  originally  appointed,  and  that  one 
had  died  before  the  certificate  was  granted.  The  authorities 
cited  in  the  argument  fully  establish  that  every  intendment  ought 
to  be  made  in  mvour  of  the  certificate ;  but  independently  of  those 
authorities,  I  think,  that  upon  established  principles,  the  Sessiow 
have  drawn  the  proper  conclusion.  —  Littlbdalb  J. '  It  appean 
on  the  face  of  the  certificate  that  it  was  granted  by  only  one 
churchwarden  and  one  overseer.  Now  that  is  not  sufficient,  unlea 
the  law  warrants  the  intendment  of  some  facts,  by  means  of  which 
one  churchwarden  and  one  overseer  may  at  that  time  have  been 
the  majority  of  the  churchwardens  and  overseers.  Now,  1^ 
custom,  there  may  be  only  one  churchwarden,  and  therefore,  m 
this  case,  we  may  presume  that  one  only  was  appointed.  The  ip> 
pointment  of  one  overseer  would  be  illegal,  and  therefore  we  must 
intend  that  two  were  originally  appointed,  and  that  one  of  them 
had  died  before  the  certificate  was  granted,  and  that  no  other  bad 
been  then  appointed  in  his  stead ;  and  if  we  may  intend  those 
facts,  then  the  certificate  was  granted  by  a  majority  of  the  bodj. 
It  is  a  general  intendment  of  law,  that  every  thing  is  to  be  pre- 
sumed rightly  done  unless  the  contrary  appear.  It  is  also  ii 
intendment  of  law,  that  a  party  who  has  been  proved  to  have  beet 
alive  at  a  given  date,  is  presumed  to  be  alive  for  a  certain  peried 
afterwards  unless  the  contrary  be  shown.  These  two  intendmeatt 
clash  in  this  particular  instance ;  but  I  think  that,  in  favour  of  wbat 
appears  on  the  face  of  the  certificate,  the  more  general  intendment 
ought  to  prevail.  In  Rex  v.  Earl  ShiitoTif  there  could  not  be  attf 
such  intendment,  because  it  was  shown  on  the  face  of  the  cms 
that  the  appointment  originally  was  bad.  It  lies  upon  the  party 
(•)  JfU§;ynA.  i.  insisting  that  it  is  void  to  prove  that  it  is  so.  In  Rex  ▼.  Morrk{€i% 
F^  ^-  an  order  of  justices  appointed  A.,  of  the  parish  of  J?.,  to  be  ovcfw 

seer  of  the  poor  of  the  hamlet  of  C,  was  held  to  be  a  good  tfh 
pointment ;  and  Lord  Kent/on  expressly  lays  it  down,  that  every 
thing  is  to  be  intended  in  support  of  an  order  of  justices.  Upiw 
the  same  principle,  I  think  that  every  thing  ought  to  be  intended 
in  favour  of  a  certificate  sanctioned  by  two  justices,  and,  thereferst 
that  the  order  of  Sessions  was  right.  —  Order  of  Sessions  can* 
firmed* 

III.  Of  the  Effect  and  Extent  of  Certificates.' 

A  oMtificate  it  728.  Harrison  v.  Letnis,  E.  T.  5fV.S.  S  Salk.  25S.  —  The  cm 
^aJTc^IV^  was :  Letois  with  his  wife  and  children  were  setUed  in  the  paiisb 
Sng  pariah,  tf  of  A.^  and  from  thence  they  removed  to  the  parish  of  J?.,  where  the 
tfaa  pftuper  has  husband  gained  a  settlement  $  but  the  parish  of  A.  having  givps  t 
gained  a  wttle-   certificate  to  the  parish  of  B.  that  they  (the  said  parish  of  A.) 

ittlfcwbere.  R  R  2 


SSCT.  3.]  THEIR  EFFECT   AMD   EXTENT.  5l8 

would  receive  them  agaia  whenever  L*  should  become  chargeable 
to  Bm  and  he  now  being  chargeable,  they  obtained  an  order  from 
two  justices  to  send  him  and  his  wife  and  children  to  An  again ; 
which  order  was  confirmed  upon  an  appeal  to  the  Sessions,  and  he 
was  sent  thither  accordingly.  But  the  order  was  quashed;  for 
though  it  was  according  to  Uie  agreement  made  between  the  two 
parishes^  yet  a  private  agreement  in  this  case  shall  not  alter  the 
law. 

729.  LUtle  Kire  v.  Wood/all,    T.  T.  2  Ann.  2  Salt.  530.  —  A  Certift<Md 
parishioner  of  the  parish  of  A.  came  to  B,  with  a  certificatCt  pur-  penons  not  re- 
suant  to  the  8  &  9  ^.  3.  c.  30.,  and  because  he  was  Ukelt/  to  become  "^]^,S[^ 
chargeable  to  B.,  the  justices,  reciting  the  matter,  sent  him  back  to  •f?**"^  ******* 
A.  —  WiMNiNOTON  moved  to  quash  the  order,  because  he  is  not        * 
removable  until  he  is  actuaUif  chargeable  by  the  express  words  of  ^^•^^^ 
the  8& 9  fT.  3.  c.  30.  —  £t  per  totam  Curiam  :  the  order  was 

quashed. 

730.  All  Saints  v.  St.  Giles,  7.  T.  1  Ann.  2  Salk.  530.  —  Upon  A  cwtiilciite 
an  appeal  a  special  order  was  made  and  the  case  was :  One  was  concludei  tbe^ 
born  at  A.,  and  came  and  lived  at  B.  some  years,  but  never  gained  ^^[^^^]^^^ 
any  settlement  there ;  then  he  removed  to  C.  for  convenience  of  tbe^pi^Eto 
getting  his  livelihood,  and  B.  gave  him  a  certificate  according  to  whldiitlf 
the  kte  act.     The  man  became  chargeable,  and  was  sent  back  givca. 

to  B.t  who  found  that  he  was  last  legfQlv  settled  at  A.f  and  sent  a  p.  datar- 
him  thither.  —  £t  per  Holt  C.  J.    The  reason  of  the  act  of  miiMd,  oo  tlw 
parliament  about  certificates,  was  only  to  encourage  parishes  autfaoritjoftUt 
where  poor  persons  were  minded  to  go,  to  receive  them ;  and  ?*u|,?J^^ 
therefore  it  enacts,  **  That  when  the  poor  person  shall  be  charge-  p^^^^4i\ 
**  able,  the  parish  which  gave  the  certificate  shall  receive  and 
'<  provide  for  him  as  a  settled  inhabitant,'*  which  words  lay  an 
obligation  upon  the  parish  which  gave  him  the  certificate  to 
receive  and  provide  for  him  against  that  parish  which  they  gave 
the  certificate  to.     But  as  to  all  other  parishes,  they  are  as  they 
were  before,  for  the  conclusion  is  only  by  reason  of  the  words  of 
she  act  of  parliament,  which  extend  only  to  the  parish  to  which 
hm  was  sent;   by  consequence  the  conclusion  can  extend  no 
fiirther.  —  Powell  J.     This  way  of  giving  certificates  was  a  thing 
eemmonly  practised  before  this  act  of  parliament,  and  it  was  made 
OBily  to  oblige  the  parish  who  gave  the  certificate  to  receive  him 

r'n  of  the  other  parish  to  which  the  certificate  was  given ;  but 
intent  of  that  was  not  to  make  a 'new  settlement  which  was 
iMt  before.  —  But  per  Holt  C.  J.  Such  certificate  is  a  mighty 
emdence  before  the  justices ;  and  so  is  a  demand  and  refusal  of 
a  conversion,  which  yet  being  specially  found,  will  not  be  a  con- 
ftenion. 

791.  New  Windsor  v.  White  Wdltham,  T.  T.  5G.  1.  Str.  IBS.  Acwtiflcsto 
—P.,  being  legally  settled  in  the  parish  of  WaUhamt  where  he  had  ooneludatiM 
lived  two  years  with  a  woman  who  was  reputed  his  wife,  went  ^^'^^^T^ 
with  a  certificate  from  fValtham,  owning  them  as  man  and  wife,  y,^^  gj^o. 
ioto  the  parish  of  Windsor,  where  they  bad  six  children.    Then  tioncd. 
die  man  died,  and  the  woman  swearing  they  had  never  been  portnciw,  904. 
mrried,  the  judges  adjudged  the  children  to  be  bastards,  and 
settled  in  Windsor,  where  they  were  bom.  —  Pratt  C.  J.    We 
are  all  of  opinion,  that  the  certificate  is  conclusive  to  the  parish  of 
Waltham^  and  they  are  not  to  be  admitted  to  dispute  the  validity 
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of  the  marriage ;  aiid«  therefore^  the  six  children^  being  actuallj 
chargeable  to  Windior^  miigt  be  sent  back  to  WaUham. 
Acertiacate  7d2.    Bex  v.  Peiham,    M.  T.    14  G.2.    Sir.  1147.  — Upon  a 

does  not  ex-  special  order  it  was  stated,  that  the  pauper  was  bound  to  a  certifi- 
dude  the  pau-  cate-man  in  T.,  and  after  living  with  him  there  two  yeara,  was  by 
J^awttlOTaent  ^^  assigned  over  to  a  parishioner  of  L.,  with  whom  he  inhabited 
in  athird  pariah.  &nd  served  for  the  remauder  of  the  seven  years.  And  the  question 
SSe98.Cas.209.  arose  on  12  Ann.  st.  1.  c.  18*,  which  says,  the  apprentice  of  a  ceiti- 
S.C.  Biur.  ficate-man  shall  gain  no  settlement;  Whether  the  assignment 
8.  C.  154.  ^  could  give  him  one  ?  —  And  the  Court  were  all  of  c^inion  be 
^?^**  ^^  had  gained  a  settlement  in  L.f  for  the  act  has  not  made  the 
~^P^i'M«»  inndmi^  Yotd,  but  has  only  taken  away  one  of  the  consequences  of 
b1  o.  Lubben*  Mieh  bmding  for  tlie  sake  of  the  certificated  parish.  It  never  io- 
bam,  poa,  tended  to  ineddle  with  the  case  of  a  legal  parishioner's  apprentice; 

pl>74i.  and  when  once  there  is  an  assignment  to  such  an  one,  it  b  the 

same  as  if  it  had  been  an  original  binding :  the  true  constmetioo 
of  the  statute  is,  that  in  respect  to  the  certificated  parish  such 
banding  and  inhabitation  shall  give  no  settlement 
A  certificate  ex.  783«  Rex  v.  Sherborne,  E.  T.  15  G.  2.  Burr.  S.  C.182.— H.JE., 
tends  to  after-  father  of  G»  E.  the  pauper,  came  by  certificate  from  T.  into  & 
born  diUdran  with  his  wife  and  famify ;  by  which  certificate,  the  aaid  U»  and 
^^^1^^*  his  wife  and  family  were  owned  to  be  legal  inabitants  of  T»  In 
™*'^™**  '^«-  about  two  years  afterwards  his  wife  died,  and  shortlr  after  be 
8.G«Scr.iie5.  married  a  second  wife,  by  which  second  wife  he  had  the  pauper 
a^^C^aaa.  q^  £^  ^  which  said  G.  when  he  was  about  16  years  of  age,  wai 
ton  ^lSJ™°^  hired  for  a  year,  and  served  that  year  in  the  said  pariah  of  8»  The 
pl.595.  principal  question  was,  Whether'  the  son  of  a  certificate^pcnwi 

bom  after  the  certificate,  can  gain  a  settlement  otherwise  than  s 
SeeR.0. Alft^  a  certificate-person  himself  can?  — And  by  thb  Coubt:  The 
ton, anie,  B&  9  JV.S.  C.30.  extends  not  only  to  the  certificate-man  himsd^ 

pL59«.  lyut  likewise  to  all  his  family  and  all  his  children,  whether  boca 

before  or  aft^r  the  certificate.     And  the  9  &  10  IV.S.  dim  dedam 

what  shall  gain  them  a  settlement  in  that  parish  to  which  tbqf 

come  by  certificate,  and  restrains  it  to  two  methods  only,  which  it 

specifies ;  and  service  is  neither  of  these  two  methods  to  which  it 

is  restrained. 

If  a  parish  give       7S4.  Rex  v.  Headeam,  T.  T.  19  G.2.  Burr.  S.  C.  259.  —  The 

a  certificate  to     parish  of  M,  gave  a  regular  and  proper  certificate  to  the  ^exuAi  of 

aman and  his     //.^  acknowladgmg  B.  and  M.  his  wife  to  be  inhabitants  legally 

^*c^Mt^     settled  in  their  town.    In  fact,  B.  was,  15  years  before  his  inter* 

afterwards  con-  marriage  with  her,  lawfully  married  to  one  M.  Z..,  who  was  living 

troTert  the  fact    and  appeared  at  the  Sessions ;  he  afterwards  married  M.  B.  (the 

of  their  mar.       person  now  removed  at  his  wife).    But  the  churchwardens    aad 

"*S**  overseers  of  Maidstone,  at  the  time  of  granting  the  certificslc^ 

&C.  8  ScM.     •  believed  JVf.  B.  to  be  his  lawful  wife ;  not  knowing,  nor  haviog 

^1889.  ^^^^  heard,  that  he  had  any  other  wife.     The  lawful  wife,  M.  Lt 

and  her  three  children  by  him  were,  after  the  certificate  was  given, 
removed  to  Maidetone,  and  maintained  there.  — Leb  C.  J.  It  sp* 
pears  sufficiently  certain  that  M.  B.  was  the  woman  certificated 
under  the  descnption  of  <<  M.  hm  wife."  She  vras  received  onder 
this  certificate :  they  cohabited,  and  had  children  under  it,  at  H« 
Mmidsione's  having  received  and  provided  for  the  true  and  lawful 
wife  can  make  no  difierence :  they  were  bound  to  that,  by  the 
hosband's  being  their  parishioner.  But  it  must  depend  on  the 
certificate  only,  whether  Maidstone  be  bound  to  provide  for  the 
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other  woman  and  the  children  by  her.  The  question  does  not 
turn  upon  the  doctrine  of  estoppels^  considered  at  large  and  at 
common  law ;  but  on  the  certincate  given  under  the  act  of  par- 
liament. This  certificate  is  a  most  solemn  acknowledgment  bv 
the  parish  who  gave  it,  that  the  parties  who  are  the  subject  of  it 
are  their  legally  settled  inhabitants ;  it  is  a  sort  of  an  adjudication 
that  they  are  so;  and  when  the  persons  certificated,  or  their 
diildren,  become  actually  chargeable,  the  parish  who  gave  the 
certificate  are  bound  to  receive  them.  In  the  case  of  HonUon  v. 
Sim  Mart^Axcy  PoneU  J.  compared  the  certificate  to  an  acknow* 
iedgment  upon  record.  Now,  the  parish  of  Maidstone  have,  by 
this  certificate,  expressly  acknowledged  AT.  B.  to  be  their  legal 
inhabitant ;  and  the  parish  of  //.  were  thereupon  bound  to  receive 
lier«  Therefore,  when  she  becomes  chargeable,  the  parish  of 
Maidstone  are  bound  to  provide  for  her  and  her  children  by  B» 
And  so  was  the  determination  in  the  case  of  Netn  Windsor  and 
White  fValtham.(a)  The  whole  Court  agreed  in  opinion  and  (a).^|^^1.7Si. 
said,  there  was  no  difference  between  this  case  and  that  of  Neto 
Windsor^  except  one  that  was  not  material,  viz.  that  there,  the 
man  and  woman  never  were  married  at  all ;  but  here,  they  were 
actually  married,  but  not  legally.  In  that  case  it  was  holden, 
that  White  Waltham  was  not  at  liberty,  contrary  to  their  own 
certificate,  to  controvert  the  certificated  persons  being  man  and 
wife ;  now  here  the  certificate  is  in  the  same  manner  as  that  was. 
In  the  case  of  Nympsfidd  and  Woodchester  (b),  Ntfmp^ld  having  (&).^iiiii^pL405. 
received  a  man  ana  woman  as  man  and  wife,  without  appealing,  it  n. 
was  holden,  that  they  were  not  at  liberty  afterwards  to  controvert 
the  marriage  of  the  father  and  mother,  in  a  question  about  tlie 
settlement  of  the  children.  Indeed,  the  certificate  was  not  there 
attempted  to  be  controverted  as  to  Uie  man  and  woman ;  but  only 
aa  to  the  children ;  but  the  settlement  of  the  children  being  deriv- 
ittve,  was  holden  to  be  in  the  parish  which  gave  the  certificate 
lo  the  father  and  mother,  as  man  and  wife.  In  the  present  case, 
Maidstone^  say  they,  were  deceived ;  but  it  was  their  own  fault 
sr  folly  if  they  were  so ;  and  they  deceived  H* ;  therefore  they 
ought  to  suffer,  and  not  if. 

735.  Rex  v.  Bray^   H.  T.    19 G. 2.   Burr.  S.  C.  259.— -The  caiOdRnbom 
hther  of  the  pauper  came  by  certificate  from  S.  ioB.;  after  under  a  o 
which,  the  said  pauper  was  born,  and  at  the  age  of  20  years  was  ^^  ™* 
for  a  year,  and  served  the  same  in  B.    It  was  objected,  that  ^*'^^- 


the  son  being  born  after  his  father  came  from  S.  to  JS.,  cannot  be  ^^*  iWila. 

considered  within  the  words  of  the  act  as  coming  into  the  parish 

by  certificate,  and  being  20  years  of  age  he  ought  not  to  be  con- 

■dered  as  part  of  his  fiither's  family,  and  dependant  upon  his 

settlement.  —  But  bt  the  Court,  The  case  of  Rex  v.  Sherborne 

m  in  point  (c),  and  was  settled  upon  good  reason ;  because,  as  the  (c^Aniea^ll^s, 

son  has  the  advantage  of  the  certificate,  and  cannot  be  removed 

until  actually  chargeable,  so  he  ought  on  the  other  hand  to  be 

bound  by  the  terms  of  it.  {d) 

7S6.  Rex  v.  Bishopside,  T.  T.  28  G.2.  Burr.  S.  C.SSl.  —  J.  Acertific«tec«n 
bising  settled  in  Af.,  went  from  thence,  by  a  certificate,  to  R.f  in  havenoeflTectai 
the  township  of  B.,  where  he  resided  for  some  years.  Afterwards,  ^^  third  pariah. 
about  18  years  ago,  he  purchased  a  freehold  house  for  the  sum  of  5[5'^T*hhfil 

(cQ  The  nice  point  was  also  adjudged     Moreton,  Burr.  S.  C  S14.,  at  a  point  lyuQ,  L^, 
in  the  caie  of  Buekinghain  v.  Maid'a     clearly  determined  and  istlkd.  pL74I. 
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A  certificate 
does  not  fAerent 
the  ion,  though 
born  under  the 
certificate,  from 
gaining  a  settle- 
ment by  hiring 
and  serrice  in  a 
third  perish. 

S.C.Say,228; 

A  certificate 
which  takes 
notice  of  the 
woman's  being 
thta  fuiffiamrd 
and  with  child, 
and  aclcnow- 
Jedges  the  child 
she  then  went 
with  to  be  legal- 
ly settled  in  the 
parish  certify- 
ing, is  good, 
and  seUJes  such 
child  in  the 
parish,  although 
bom  a  bastard 
in  another. 


10/.,  in  the  towDship  of  D.;  and  left  B.,  and  went  to  inhabit  in 
i>. ;  to  which  place  he  carried  bis  certificate,  and  delivered  it  to 
the  proper  officer  there.  The  question  was,  Whether  any  other 
parishes  could  be  concerned  in  this  certificate  except  the 
parishes  of  M.  and  R.?  and  the  Court  was  clearly  of  opinion 
that  they  could  not ;  that  it  was  not  necessary  for  «/.  to  carry  it 
to  the  parish  of  D.,  for  that  he  had  a  right  to  go  to  his  estate 
there  without  it ;  nor  proper,  for  it  ought  to  have  been  leil  with 
the  parish-officers  of  R.  to  whom  it  was  directed :  and  that  no 
third  parish  can  claim  any  benefit  from  the  provision  of  a  certifi- 
cate which  was  only  intended  to  extend  to  that  single  parish  to 
which  the  pauper  goes  from  that  wherein  he  is  settled. 

787.  Rex  v.  Hordey,  T.  T.  28  G.  2.  Burr.  S.  C.  385.  —The 
only  question  was,  Whether  the  son  of  a  certificate-person,  born  ia 
the  parish  to  which  his  parent  came  by  certificate,  could  gain  a 
settlement  in  a  third  parish  by  hiring  and  service  for  a  year  ?  -^ 
The  Court  were  clear  that  this  gained  a  settlement  in  the  tliini 
parish  ;  and  that  the  case  of  Silton  v.  Wincanton  was  in  point,  only 
with  this  immaterial  difference,  that  there  the  son's  settlement  wis 
gained  by  apprenticeship,  and  here  by  a  hiring  and  service. 

738.  Rexw.Ipsley,  M.T.  9G.3.  Birrr.  S. C. 650.  —  A Gwjwr 
came  from  S.  to  /.,  under  a  certificate  in  the  words  and  figures 
following,  «*  W,  —  To  the  churchwardens  and  overseers  of  the 
"  poor  of  the  parish  of  /.  in  the  county  of  W,y  or  to  any  or  either 
"  of  them :  We  i?.  Cooks  and  J.  W.y  yeomen,  churchwardens  of 
"  the  parish-church  of  S.,  in  the  said  county  of  fF.,  and  R^  R.  aod 
**  T.  JV.t  overseers  of  the  poor  of  the  said  parish  of  S.,  yeomen,  do 
"  hereby,  for  ourselves  and  successors,  certify,  own,  and  acknow- 
<*  ledge,  that  A,  Causier,  spinster,  and  the  child  or  children  that 
*'  she  now  goeth  with,  are  our  inhabitants  legally  settled  with  us 
'<  in  our  said  parish  of  S, ;  and  if  at  any  time  hereafter  the  said 
"  A.  Caustery  or  her  child  or  children  which  she  now  goeth  with, 
**  shall  become  chargeable  to  and  ask  relief  of  your  said  parish  of 
*'  /.,  we  the  said  churchwardens  and  overseers  of  the  poor  of  our 
"  said  parish  of  S.  do  hereby  promise,  for  ourselves  and  successorsy 
"  that  we  will,  when  requested  by  any  of  you,  receive  them  and 
"  relieve  them,  and  provide  for  them  as  our  inhabitants,  according 
"  as  the  law  in  that  case  requires."  A.  Causier  was  delivered  of 
J,  Cansier  in  /.,  and  he  afterwards  married  M.  Causier:  two  ji»- 
tices  removed  her  and  her  children  from  /.  to  S. ;  but  the  Set« 
sions  on  appeal  being  of  opinion,  that  the  certificate  coidd  not 
operate  or  extend  to  the  bastard  child,  being  then  en  venire  sa 
merey  quashed  the  order  and  stated  the  above  case.  It  w^at  cob* 
tended  in  support  of  the  opinion  of  the  Sessions,  that  this  was  no 
certificate  within  the  act  of  8  &  9  W.  3.  c.  30.  The  underiakiag 
relates  to  a  non-entity,  an  embryo.  An  unborn  child  cannot  be 
personally  certificated.  It  is  no  part  of  the  parent's  family :  and 
the  act  only  obliges  the  certifying  parish  to  provide  for  the  pauper 
mentioned  in  the  certificate,  together  with  his  or  her  family.  This 
child,  when  born,  would  be  only  a  bastard:  but  a  bastard  is 
nobody's  child  ;  and  could  not,  therefore,  be  a  part  of  anybody's 
family,  in  the  sense  of  the  act  of  parliament.  The  makers  of  the 
act  had  not  the  case  of  a  bastard  in  their  contemplation  ;  nor  it  an 
unborn  bastard  the  object  of  a  certificate.  A  bastard  is  settled 
where  it  is  born ;  even  tbough  it  be  the  bastard  of  a  certificated 
nerson;  and  even  although  the  certificate  expressly  undertake 


Sect.  S.]  their  etfect  and  extent.  g|nr 

"  to  provide  for  the  woman  (who  was  pregnant  at  the  time)  and 
"  her  child."  So  that  the  bastard  would  undoubtedly  be  settled 
in  the  parish  where  born,  unless  the  certificate  particularly  recog- 
nize and  expressly  specify  the  special  circumstances  of  the  parent's 
case.  The  only  question  is,  Whether  its  being  particularly  spe- 
cified and  recognized  in  the  manner  as  it  is  in  the  present  certi- 
ficate, makes  any  difference  ?  —  The  Court  unanimously  held, 
that  the  parish  of  S.  were  bound  by  this  certificate,  which  takes 
notice  of  the  woman's  being  then  unmarried  and  with  child,  and 
acknowledges  the  child  she  then  went  with  to  be  legally  settled 
with  them  in  their  parish.  —  And  Lord  Mansfield  observed, 
that  the  woman  was  very  big  with  child,  and  was  understood  by 
both  parishes  to  be  so ;  and  S.  expressly  promised  to  provide  for 
the  infant  she  then  went  with  ;  therefore,  they  ought  to  be  bound 
by  their  certificate.  An  infant  en  ventre  sa  mere  may  be,  to  a 
variety  of  purposes,  considered  as  born;  of  which  he  specified  a  M  8m  anu, 
great  number  of  instances,  (a)  pl.l5. 

7S9.  Rex  v.  Toitock,    H.T.   13  G.  3.    Editor'*  MSS.  --The  A eutifkMm 
case  stated,  that  Edward  P.,  otherwise  J.,  was  born  at  T.,  of  the  P^"^'^**^ 
body  of  Elizabeth  P.,  spinster,  an  inhabitant  of  the  parish  of  T./  3^^  ^t^ 
that  Edward  «/•■,  &n  inhabitant  of  the  parish  of  /.,  but  then  re-  pariib  wbtra 
siding  in  7'.,  was  the  putative  father  of  the  said  Edward  P.,  other-  the  partiM  r>- 
wise  t/.  /  that  soon  after  the  birtli  of  said  Edward  P.,  otherwise  J.,  «de,  U  condu- 
Eliiaheth  P.,  at  the  parish  of  7".,  was  married  to  said  Edward  J, ;  '*^*' 
that  some  short  lime  after  the  said  marriage,  the  parish-officers  of  S.C.Biirr.&C. 
T.  desired  the  said  Edward  J.  to  get  a  certificate  from  /.  ,•  where-  ^^^* 
upon  Edward  J.  applied  to  the  parish-officers  of  /.  for  such  a  cer- 
tificate for  himself  and  his  wife,  and  the  said  EdtoardP.^  otherwise 
<A,  the  pauper,  his  son,  without  informing  them  that  the  said  Ed- 
ward P.,  otherwise  J.,  was  born  a  bastardy  and  that  the  parish^afficers 
knew  nothing  thereof  butjrom  such  information  of  said  Edward  J. ; 
that  /.  granted  a  certificate  in  1746,  acknowledging  Edward «/., 
Elizabeth  his  wife,  and  Edward  the  pauper,  by  the  name  of  Edward 
their  son,  to  be  their  parishioners.  —  Mr.  Mansfield  contended, 
in   support  of  the  order  of  Sessions,  that  the  certificate  was  im- 

Eroperly  obtained,  upon  tlie  suppression  of  a  fact  which  ought  to 
ave  been  communicated  to  them  at  the  time  the  certificate  was 
asked  for ;  which  was,  that  the  son  was  bom  a  bastard  at  T.,  of 
which  they  were  not  apprised  when  they  gave  a  certificate  owning 
him  to  be  their  parishioner ;  that  there  never  was  a  case  where  the 
certificate  was  held  to  be  conclusive  where  it  was  obtained  by 
fraud  or  the  suppression  of  facts,  but  where  they  have  granted  them 
by  mistake,  for  against  mistake  they  might  have  been  euarded : 
this  was  the  case  of  White  fValtham  (6),  and  several  others.  (*).^fiii^pL7Sl. 
This  is  a  fraud  on  the  face  of  the  order,  and  the  justices  need  not 
state  fraud.  —  Aston  J.  It  does  not  appear  that  the  pauper  de- 
sired the  father  to  get  a  certificate  for  her  son  as  well  as  himself. 
LoBD  Mansfield  :  This  is  the  case  of  Rex  v«  Headcorn.  (c)  Ud*  (c}4iite,pL784. 
leas  you  can  show,  that  the  pauper  desiring  a  certificate  as  to  the 
son,  and  that  the  pauper  receiving  the  certificate,  colluded  with 
the  niaster,  though  the  justices  should  not  have  found  fraud,  yet  if 
the  pauper  to  whom  the  certificate  was  granted  had  desired  the 
son  to  be  included  in  it,  the  Court  would  have  understood  it  to 
be  fraud.  If,  Mr.  Mansfield j  you  can  maintain  your  ground,  and 
prove  a  frauds  to  be  sure  you  will  be  right.  —  Willes  and  Ash- 
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HURST  J.  concurrring,  the  rule  was  made  absolute,  and  the  Ses- 
sions* order  quashed.  —  N.  B.  The  words  printed  in  ItaJUcs  are 
those  of  the  order,  though  they  seem  to  imply  a  contradiction. 
Renting  a  tene-  liO.  Rex  Y.  Findem^  E.T.  24  G.  3.  Editor'*  Af5S- — Two 
ment  of  10/.  a  justices  removed  the  paupers  from  M.  to  JP.  The  Sessions,  on  ap- 
year,  and  40  peal,  confirmed  the  order,  and  stated  a  special  case ;  the  substance 
*^ii**  ^^^^*  of  which  was.  That  the  pauper  lived  one  month  in  the  parish  of 
tificate^'al**^"  Af.,  on  a  tenement  of  10^.  a  year;  after  the  expiration  of  which 
though  the  time  the  parish  of  F.  gave  him  a  certificate.  The  pauper  continued 
certificate  be  to  reside  on  this  tenement  till  the  end  of  the  year ;  and  there  was 
granted  after  Mtf  no  fresh  taking  of  the  tenement  after  the  certificate  was  granted; 
f***^*"**  ***'  ^^^  which  reason  the  Sessions  were  of  opinion,  that  he  gained  do 
tlon  of  «i^  40**  ^ttlement  in  Af*  On  this  order  being  removed  into  the  Court  of 
^ys.  King's  Bench,  a  rule  was  granted  to  show  cause  why  the  order  of 

S.CCald.  426.  ^*^<^B  should  not  be  quashed.—  Bower,  in  support  of  the  mle^ 

contended,  that  the  pauper  having  hired  a  tenement  of  10^  a  yeir 
became  irremovable,  and,  therefore,  did  not  want  a  certificate ;  for 
he  had  then  an  inchoate  right,  and  afterwards  became  an  inha- 
bitant of  Ml,  though  he  had  not  then  lived  long  enough  there  to 
gain  a  settlement.  -—  The  Court  took  time  to  advise ;  and  on  an- 
other day  WiLLES  J.  gave  judgment.  —  In  this  ease  it  is  to  be  ob- 
served, that  the  pauper  came  into  the  parish  of  M,  without  a 
certificate ;  and  before  he  obtained  it  he  rented  a  tenement  in  the 
parish  of  10/.  a  year.     This  made  him  an  inhabitant,  and,  there- 
tore,  he  had  no  occasion  for  a  certificate.    It  is  not  stated  that  the 
parish  of  F.^  at  the  time  they  granted  the  certificate,  knew  that  he 
rented  a  tenement  of  10/.  a  year ;  and  if  they  had  known  it,  tbcj 
would  in  all  probability  have  refused  to  grant  one.    It  is  true,  that 
he  had  not  lived  long  enough  on  this  tenement  to  gain  a  settle^ 
ment;  but  by  the  construction  of  the  statute  9&  10  IF.3.&11. 
this  seems  to  make  no  difference.    The  words  are,  <^  that  no  per- 
<<  son  or  persons  whatsoever  who  ^aU  come  into  any  parish  by 
**  any  certificate  shall  be  adjudged,  &c.  to  have  a  settlemeiit, 
<^  unless  he  or  they  thaU  really  and  bond  fide  take  a  leaae  v£  a 
"  tenement  of  the  value  of  loi.  a  year."     Now  tte  act  does  nst 
sav  whether  the  taking  shall  be  before  or  after  the  cerdficate. 
The  reality  of  the  taking,  and  the  fairness  of  the  transaction,  in  the 
present  case,  are  not  disputed.    He  did  really  and  bondJU^  take  a 
tenement  of  the  value  mentioned.    We  are,  therefore,  of  opinioo, 
that  notwithstanding  the  certificate  was  granted  af^er  he  came  ia 
and  took  the  tenement,  he  thereby  gained  a  settlement. — The 
rule  was  accordingly  made  absolute. 
A  certificate  b       741  •  Rex  V.  LMenkam(a\  E.  T.  SI  G.  3.  4  T.^  251.— The 
oolycoiidiuiTa  pauper  E.  was  married  about  17  years  ago  to  T.  //.,  who  wai 
upon  the  pari^  settled  at  O.    Two  vears  afterwards  T.  H.  was  convicted  of  a 
n^^tto'thiu     **^g**^*y  robbery,  and  condemned,  but  reprieved  on  his  enlisting 
parish  to  which   ^  ^  soldier :  he  went  abroad,  and  five  years  after  that  the  aaid  £ 
his  granted;      (hearing  that  he  was  dead)  was  married  by  banns  to  7\  P.  at  X» 
though  it  is        On  the  21st  day  of  October  1782,  about  a  twelvemonth  after,  H. 
Jdd  "^^^  to     '®^"™®d  (whilst  the  said  T.  P.  and  E.  were  residing  at  T.) ;  the 
^^^  ■*        said  P.  and  £.,  who  were  then  living  together  as  man  and  wife, 

went  together  to  the  parish-officers  of  L.  for  a  certificate  to  T; 
Bi^^de  '^^®.  ^'"^^^^^d  *®  8»^d  ^'  "*d  the  said  E.  to  be  included  in  the  said 
ttnu^.7S6,      ^f^ificate,  and  granted  it  accordingly;  acknowledging  the  said 

(«)  See  Rex  o.  St.  Martin  at  Oak,pofl,  pL  750. 
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T.  P.  and  his  wife  (without  mentioning  her  christian  name)  to  be 
their  parishioners  legally  settled  in  the  said  parish  of  L. ;  and  they 
the  said  pauper  E.  and  P.  returned  with  it  to  T.  T.  P.  was  never 
married  to  an^  person  but  the  said  E.  Hepkxibah  ¥ras  bom  during 
the  cohabitation  of  P.  and  £•  at  L.^  and  there  baptized  as  the 
daughter  of  the  said  T.  P.  and  E.  his  wife.  — Lord  Kenton  C.J. 
In  we  first  place,  without  considering  the  effect  of  the-certificatey 
there  is  no  doubt  but  that  the  second  marriage  was  void,  and  con- 
sequently that  the  settlement  of  the  pauper  E.  continued  where  her 
first  husband  was  settled.  But  it  is  stated,  that  she  afterwards 
cootiacted  a  marriage  de  facto  with  a  person  whose  settlement  was 
at  £..  /  and  that  she  and  her  second  husband  applied  to  the  parish- 
officers  of  L*  for  a  certificate  to  T.,  which  was  accordingly  granted. 
And,  therefore,  the  question  is,  Whether  that  certificate  be  con- 
clushre  against  £»•  as  to  all  the  world,  or  only  as  between  the  two 
contracting  parishes?  Now  estoppels  in  general  are  not  to  be 
fiivoared ;  they  are  to  be  extendea  only  as  w  as  the  positive  rules 
have  gone ;  because  the  tendency  of  them  is  to  prevent  the  inves- 
tigation of  the  truth  of  the  case.  It  is  reasonable  that  a  certifi- 
ficate,  which  is  a  kind  of  estoppel,  should  protect  the  parish  which 
acts  immediately  on  the  faith  of  it :  by  the  act  of  the  officers  of 
L.  the  parish  of  T*  was  induced  to  receive  the  parties  into  their 
parish ;  but  there  is  no  necessity  for  extending  the  estoppel  any 
fiurther.  In  ail  the  cases  (a),  except  that  of  Honiton  v.  St.  Mary  (a)  See  All 
Axe(i)f  the  question  arose  between  the  parish  granting  the  certi-  ^'^ts  v.  St. 
ficate  and  the  parish  to  which  it  was  given  ;  that  is  the  only  case  ^'L^  *''*^' 
wUch  extends  the  doctrine  further ;  and  there  it  is  said  that  a  cer-  ^  * 
tificate  is  conclusive  on  the  parish  granting  it  to  all  the  world. 
But  the  reason  given  by  Lord  Chief  Justice  Parker,  **  that  as  all 
^  other  parishes  are  bound  to  receive  the  pauper,  so  the  parish 
**  that  certifies  is  concluded  as  to  all  other  parishes,^*  is  not  true ; 
for  other  parishes  are  not  bound  to  receive  the  pauper;  there 
must  be  a  particular  parish  in  contemplation  at  the  time  of  grant- 
ing the  certificate.  Therefore,  as  the  reason  on  which  that  case 
was  decided  fails,  we  are  delivered  from  the  authority  of  it.    Then 

{b)  Honiton  v.  St.  Mary- Axe«  M.  fles  is  concluded  with  regard  to  hia  set- 

T.  9  Ann.  Salk.  535.  —  H.  came  to  tlement  aa  to  ail  other  joshes.     It  ia 

HamMon  with  a  certiicate  ftom  the  pa-  an  adjudication,  ^  acknowledgment 

nab  of  A.     After  tbia  be  went  to  the  of  the  parish  signed  by  tbe  proper  offl- 


ynriih  of  B.,  and  was  now  sent  to  the  cars,  and  made  before  two  justices  of 

parish  of  A,  which  then  offered  to  prove  tbe  peace,  who  are  tlie  proper  judges, 

that  the  pauper  was  settled  at  the  parish  and  upon  less  evidence  could  have  ad- 

of  8t,  Mary  Axe.     The  question  was,  judged  it  a  settlement,  by  which  sen- 

Whether  A  was  bound  as  to  Honiion  tence  all  parties  would  be  bound,  and 

oo^,  or  concluded  as  to  all  parishes  there  would  be  no  remedy  but  to  repeal 

whatsoever?  —  Per   Curiam:    Before  it.  — iV.  i^.   Mr.  Justice  JViter  cited 

the    statute    a    certificate     was    only  this  case  of  Honiton  from  a  manuscript 

evidence  of  a  private  undertaking  be-  of  hb  own ;  and  said,  that  it  was  re- 

tween  the  parishes,  in  tbe  nature  of  a  solved  in  this  case,  that  it  is  final  upon 

eontract ;  but  now  it  is  a  solemn  ao-  tbe  same  parish  which  obtained  the  first 

knowledgement,  like  the  conusance  of  removal,  if  quashed  upon  appeal  on  the 

%  fine^  and  thereby  the  party  is  owned  merits.    For  an  order  quashed  upon  tbe 

to  be  l^^y  settled  there,  and  that  they  merits  on  appeal  is  conclusive  between 

will  provide  for  him.    The  statute  says,  the  two  parishes  :  if  confirmed  on  the 

**  with  his  or  her  family,  as  inhabitants  merits,  it  is  final  and  conclusive  upon 

**  of  that  parish ;"   and  as  all  other  tbe  appealing  parishes  against  all  the 

pariahpft  are  bound  on  the  certificate  to  world, 
receive  him,  so  the  parish  which  certi- 
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'  what  reason  is  there  why  the  truth  of  the  case  should  not  be 

inquired  into  ?     No  injury  is  thereby  done  to  the  third  parish ;  no 
imposition  is  practised  upon  them  ;  neither  is  there  any  hardship 
in  it.     It  would,  indeed,  be  a  hardship  on  T.  parish,  who  acted  on 
the  faith  of  the  certificate,  and  who  were  bound  to  receive  the  parties 
mentioned  in  it,  if  the  certificate  were  not  conclusive  in  their  favour 
against  L, ;  but  that  reason  does  not  extend  to  this  parish.    There- 
fore,  on  that  ground,  and  on  the  principle  that  estoppels  are  not  to 
be  favoured,  the  parish  of  L.  ought  not  to  be  precluded  froni  inquir- 
ing into  the  truth  of  the  case ;  and  according  to  the  truth  of  the 
case  it  appears,  that  the  pauper  E,  was  settled  at  the  place  of  her 
first  husband's  settlement.     I  am,  therefore,  of  opinion,  that  the 
order  of  Sessions,  as  far  as  it  respects  the  wife,  should  be  quashed; 
but  affirmed  as  to  the  child,  because  the  fair  conclusion  from  ali 
the  facts  stated  is,  that  she  was  a  bastard.  —  Ash  hurst  J.    As  it 
appears  that  the  reason  given  for  the  decision  in  the  Honiton  case 
18  false,  we  ought  to  establish  the  law  on  the  principles  of  good 
sense,  reason,  and  justice ;  and  they  concur  in  mducing  us  to  say» 
that  the  certificate  ought  not  to  estop  the  parish  of  £,.  from  show- 
ing the  truth  of  the  case.    It  ought  to  be  conclusive  on  that  parish 
as  far  as  it  concerns  T.,  to  which  it  was  granted ;  but  there  is  no 
reason  to  extend  the  efiect  of  the  certificate,  which  was  only  a 
contract  between  the  two  parishes,  to  a  third,  which  was  not  bound 
to  receive  the  persons  mentioned  in  it.  —  Buller  J.    The  first 
point  that  I  shall  consider  is  the  situation  of  the  daughter,  who 
must  be  taken  to  be  a  bastard  on  the  facts  disclosed  in  the  case. 
It  must  be  recollected,  that  we  do  not  proceed  by  the  same  rules 
when  we  are  determining  on  an  order  of  Sessions  as  on  a  specal 
verdict,  when  we  could  not  say  that  this  child  was  a  bastard  unlesi 
the  jury  had  found  her  to  be  so  ;  but  in  cases  made  at  the  SessioflS 
we  are  to  consider  those  points  which  the  justices  made  below, 
and  to  assist  them  in  drawing  the  conclusion  which  they  should 
have  drawn.     And  on  this  evidence  there  is  no  doubt  but  that  the 
child  is  a  bastard;  she  was  even  so  considered  by  the  parents 
themselves,  who  baptized  her  as  their  child.     Then  with  respect 
to  the  mother's  settlement,  I  agree  that  the  second  marriage  is  bad 
in  point  of  law,  and,  consequently,  the  woman  must  be  considered 
as  the  wife  of  the  first  husband ;  and  the  question  then  is,  What 
effect  the  certificate  has  with  respect  to  other  parishes  besides 
those  by  and  to  which  it  was  granted  ?  The  case  cited  of  HwiUm 
▼•  St.  Mary  Axe  (a)  certainly  goes  the  length  of  saying,  that  it  is 

(a)JfUe,p.6l9.  conclusive  as  to  all  the  world  against  the  parish  granting  it    But, 

"'^'^  (^'^  for  the  reasons  granted,  that  case  cannot  he  supported ;  and  the 

other  case  cited  of  AU  Saints  v.  St.  Giles  {b)  is  the  other  wsTr 

(k)Anu,pl7SO,  i^mi  jg  founded  on  sound  reasoning ;  there  it  is  said  that  a  ccfft* 

cate  is  only  conclusive  as  between  the  two  parishes.  What  is  ssid 
by  Lord  Holt  at  the  end  of  that  case,  namely,  that  a  certificate  ii 
alio  mighty  evidence  before  the  Justices  as  to  all  other  parishes,  ii 
true  as  far  as  it  goes;  and  in  latter  cases  it  has  been  carried 
beyond  what  he  meant,  for  though  it  be  mighty  evidence  it  is  not 
conclusive.  I  am  clearly  of  opinion,  that  the  authority  of  the 
case  of  All  Saints  v.  St.  Giles  ought  to  guide  us,  and  that  public 
convenience  also  weighs  very  strongly  on  that  side  of  the  question* 
In  many  parts  of  the  kingdom  parishes  have  a  great  objecttoa  ta 
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granting  certificates;  and  one  reason  is,  lest  they  should  be 
thereby  concluded  as  to  all  other  parishes.  But  it  is  clearly  for 
the  benefit  of  the  public  that  the  granting  of  certificates  should 
be  encouraged ;  because  by  that  mean  a  pauper  is  enabled  to  gain 
a  livelihood  in  another  parish,  when  he  cannot  in  his  own ;  and  the 
more  generally  they  are  held  to  be  conclusive,  the  more  reluctant 
will  parishes  be  to  grant  them  ;  but  if  they  be  only  conclusive  as 
between  the  two  parishes,  the  use  of  certificates,  which  are  become 
very  beneficial,  will  become  more  general.  And  of  late  years  this 
Court  have  proceeded  upon  the  same  principle  in  those  cases 
where  tliey  have  determined  that  a  certificate  is  discharged  by  the 
certificated  person  leaving  the  parish  to  which  it  was  given.  ^- 
Grosb  J.  The  case  of  Honiton  v,  St,  Mary  Axe  cannot  be  sup- 
ported, as  the  ground  on  which  it  proceeded  fails.  The  reason 
given  for  that  determination  was,  that  **  all  other  parishes  on  that 
**  certificate  were  bound  to  receive  the  pauper;*'  but  that  is  not 
warranted  either  by  the  words  or  the  true  meaning  of  the  act  of 
parliament,  (a)  The  words  are,  "  that  if  any  person  shall  come  (a)  S  &  9  W.s. 
**  into  any  parish,  and  bring  or  deliver  to  the  churchwardens,  Ac*  c.  90.  5 1. 
**  of  such  parish  a  certificate,  &c.  such  certificate  shall  oblige  the 
*<  said  parish  to  receive  the  person  mentioned  in  the  certificate 
**  whenever  he  shall  become  chargeable  to  the  parish  to  tohich  such 
**  certificate  was  given."  The  case  of  All  Saints  v.  St.  Giles  was 
decided  according  to  the  true  meaning  and  interpretation  of  that 
statute ;  and  a  later  case,  which  proceeds  on  false  grounds,  ought 
not  to  overturn  it.  As,  therefore,  the  certificate  in  this  case  is 
only  conclusive  as  between  the  two  contracting  parishes,  it  appears 
that  the  woman  is  settled  at  O. ;  and  as  to  her  the  order  of  Ses« 
sions  must  be  quashed,  and  confirmed  as  to  the  child. 

742.  Rex  v.  Darlington,    T.  T.   32  G.  3.  4  T.  R.  797.  —  t/.  M.,  a  certiScut* 
the  grandfather  of  the  pauper's  husband,  being  a  settled  inhabitant  only  iDclodct 
of  D.,  came  into  the  parish  of  A.  S.  under  a  certificate  from  JD.,  **>«  certiScated 
dated  ISth  July  1736.     During  his  residence  there  (amongst  other  ™^\?!|L'^*i 
children)  he  had  a  son  named  T.,  who  lived  in  A.  5.,  as  a  part  of  drenwhoUve ' 
his  father's  family,  except  for  one  year,  during  which  he  lived  as  a  with  him;  but 
hired  servant  with  one  C  in  A.S*;   after  which  service  he  re<-  does  not  extend 
turned  to  his  fath^;  and  afterwards  married,  and  had  several  tograndchil- 
children,  and  (amongst  others)   7\,  the  husband  of  the  pauper  ^'^* 
8.  M. ;  which  T.  Jived  in  A.  S.  till  the  time  of  his  death.    The  R«  9.  Hamp- 
lastmentioned  T.,  when  of  the  age  of  14  years,  was  hired  to  and  ^****HeJth!* 
lived  as  a  servant  with  Mr.  B.  for  the  space  of  three  years  in  A.  8»  ^^  ^768/* 
«/.  M.,  the  grandfather,  some  time  before  the  grandson's  service  ^^ 
with  B.f  returned  with  his  wife  to  D. ;  leavins  behind  his  son  2% 
with  his  family,  and  amongst  them  his  eran^on  T»    J.  M.,  the 
grandfather,  and  his  wife,  died  in  D.    Neither  S.,  the  pauper,  or 
either  of  her  children  has,  since  the  deatJi  of  T.,  the  husband,  done 
any  act  to  gain  a  settlement.  —  Lord  Kxnton  C.  J.  In  this  case 
two  questions  have  been  made ;  1st,  Whether  by  the  grandfather's 
return  to  D.  there  was  an  end  to  the  certificate  ?    1  am  strongly 
inclined  to  think  that  that  was  not  an  abandonment,  (b)   If  all  the  (S)  See  Rcz  v. 
family  had  indeed  removed  back,  that  would  have  been  an  abandon*  Sudburj,  jwif, 
ment ;  but  as  his  son  was  left  behind,  it  was  a  sort  of  pledge  that  ^^^^;p 
the  certificate  was  not  intended  to  be  abandoned.    It  is  not  necea*  p^^^ijjs^^' 
aary,  however^  to  determine  upon  that  point,  because  on  the  other   Rezo.Newing. 
question  I  am  prepared  to  give  a  decisive  opinion.    And  my  ton,poit,pl.7eo. 
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opnion  is  founded  on  the  words  and  fair  meaning  of  die  statute 
8  &  9  ^.  3.  c.  SO.     By  the  words  of  that  act,  the  parish  to  whidi 
the  certificate  is  granted,  is  obliged  to  receive  the  certificated  per- 
son **  together  with  his  or  her  family."    Now  what  is  the  fair  \e^ 
import  of  the  word  "  family :"  it  is  true  that  in  construing  a  will, 
and  where  it  is  the  intention  of  the  testator  that  it  shall  extend 
beyond  *'  the  immediate  children,"  it  may  have  that  operation : 
but  that  is  not  the  sense  in  which  it  is  used  in  this  act.     In  com- 
mon parlance,  tlie  family  consists  of  those  who  live  under  the 
same  roof  with  the  pater-familias ;  those  who  form  (if  I  may  nse 
the  expression)  his  fire-side.     But  when  they  branch  out,  and 
become  the  heads  of   new  establishments,  they  cease    to   be 
part  of  the  father's  family.    I  admit  that  a  certificate  extends 
to  tlie  son,  on   account  of  the  positive  words   of  the  act  of 
To)  See  Rex  o.    parliament,  he  being  a  part  of  his  father's  family  (a) ;  but  when  he 
Sherborne,  nyoe,  iiimself  becomes  the  head  of  a  family,  then  the  words  of  the  statute, 
pL7SS.  Rex       public  policy,  and  the  conveoience  of  mankind,  require  that  be 
9.Bi«7,afi^       should  no  longer  be  considered  as  part  of  his  father's  family,  or  be 
^^Bacid°**l2m*  protected  by  the  certificate  granted  to  his  fatiier*     I  ao»  «ot 
^ant^^ljue.    '  alarmed  at  the  argument  that  this  tends  to  the  separation  of  children 

from  their  parents ;  for  that  is  usual  with  persons  in  that  station  of 
life*  who,  not  being  able  to  gain  a  livelihood  at  home,  are  obliged 
to  go  abroad  into  £e  world,  either  as  servants  or  apprenticeiv  mer 
they  have  passed  the  age  of  nurture.  It  is  as  beneficial  to  Aea* 
selves  as  it  is  to  the  community  that  it  should  be  so ;  and  their 
parents  themselves  will,  if  they  judge  rightly,  form  the  same  judg- 
ment* And  this  is  not  a  singular  instance  in  which  children  are 
taken  from  their  parents ;  for  in  the  case  of  parish  apprentices,  tke 
children  are  put  out  by  the  parish-officers,  under  the  superinfeaid* 
ence  of  magistrates,  even  without  the  consent  of  parents.  If  this 
point  had  been  before  decided,  as  was  supposed,  I  should  have  ad* 
nered  to  the  decision ;  especially  as,  according  to  the  observitioa 
which  Lord  Mansfield  frequently  made  upon  these  cases,  certantf 
is  essential  for  the  guide  of  the  justices  of  the  peace,  nHio  cany 
these  laws  into  execution.  But  I  am  not  aware  of  any  authoriCf 
against  our  opinion ;  for  I  know  that  the  Taunton  case  was  not 
considered  as  deciding  the  point,  that  a  c^tificate  extends  to 
grandchildren ;  and  this  point  was  not  made  in  Rex  v.  Sf^  M&n 
Westport.  Giving  full  effect  to  the  certificate  as  far  as  the  worn 
of  the  act,  and  the  intention  of  the  legislature,  go,  I  think  it  meets 
with  its  boundary  line,  when  it  has  protected  the  family  of  the  certi* 
(^)  ^^  ^^^  '*  ^^^^^  person  (b) ;  that  is,  all  those  who  live  with  the  paUr^kmSuaf 
pL^'i^'^'^''    and,  consecjuently,  that  this  grandchild,  who  was  the  ton  of  te 

head  of  a  distinct  family,  was  not  prevented  gaining  a  settlement  ii 
A,  S,  by  hiring  and  service. — Bxjllxr  J.  This  case  gives  risets 
two  questions ;  first.  Whether  the  certificate  were  at  an  end  by  tbt 
grandfather's  returning  to  Z>.?  Secondly,  Whether  srandchildreB 
be  within  the  meaning  of  the  certificate  at  all  ?  On  we  fint  poiat^ 
I  think  that  the  certificate  was  at  an  end  by  the  grandfather^ 
return ;  it  was  originally  granted  to  him.  The  roan  to  wbooi  • 
certificate  is  granted,  is  the  person  whom  the  legislature  had  is 
view ;  and  being  granted  to  him  according  to  the  statute,  it  righdf 
includes  his  family ;  but  his  Family  are  '^  those  only  who  live  ww 
*'  him."  And,  as  it  happens  in  the  course  of  time,  that  some  of  tht 
children  separate  from  the  father,  if  the  father  himself  return  to  the 
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parish  granting  the  certificate,  I  think  that  the  certificate  is  at  an 
end  as  to  all  of  them^  (a)  On  the  second  question  I  perfectly  (a)  Rex  o.  Sud- 
agree  with  ray  Lord ;  and  as  he  has  gone  into  it  so  full jy  I  should  burj,  pott. 
not  have  added  a  word  to  what  he  has  said,  had  it  not  been  thrown  pl*75i. 
out  in  the  argument  that  a  different  opinion  had  prevailed  in  fFett* 
minster  Hall^  as  well  as  in  many  parts  of  the  country.  1  have 
often  heard  it  observed  by  Lord  Mansfield^  and  by  other  Judges, 
that  it  would  have  been  a  fortunate  thing  for  the  public,  if  the 
Court,  in  deciding  on  settlement  cases,  had  adhered  to  tlie  strict 
letter  of  the  acts  of  parliament,  witliout  entering  into  subtle  dis- 
quisitions upon  the  subject,  which  only  tend  to  perplex  the  gene- 
rality  of  mankind.  This  case  comes  before  us  without  any  decision 
upon  the  point  to  control  our  judgment.  And,  therefore,  it  must 
depend  on  the  meaning  of  the  several  statutes,  which  I  think  is 
clear.  The  first  is  8  &  9  W.S.  c.  SO. ;  the  object  of  which  is  stated 
in  the  preamble ;  *'  Forasmuch  as  many  poor  persons  chargeable 
*^  to  the  parish,  &c.,  where  they  live,  merely  for  want  of  work, 
*'  would  in  any  other  place,  where  sufficient  employment  is  to  be 
'*  had,  maintain  themselves  and  families,  without  bemg  burdensome 
to  any  parish,  &c. ;  but  not  being  able  to  give  such  security  as 
may  be  expected  upon  their  coming  to  settle  themselves  in  any 
other  place,  they  are,  for  the  most  part,  confined  to  live  in  their 
<*  own  parishes,  and  not  permitted  to  inhabit  elsewhere,  though 
*'  their  labour  is  wanted  in  many  other  places,  "where  the  increase 
''  of  manufactures  would  employ  more  nands,"  &c.  Therefore  it 
was  intended  that  if  a  person,  who,  from  his  education  or  habits  of 
life,  could  not  get  a  comfortable  subsistence  in  the  parish  where  he 
was  settled,  though  he  could  support  himself  elsewhere,  he  should 
be  enabled  to  go  into  such  other  parish,  where  he  could  procure  a 
subsistence  by  his  labour,  &c.  The  statute  then  goes  on  to  enact 
that  the  parish  to  which  the  certificate  shall  be  granted  ''  shall  be 
**  obliged  to  receive  and  provide  for  the  son  mentioned  in  the  cer- 
^*  tificate,  together  toith  his  or  her  famUy^  till  they  shall  be  charge- 
*<  able,  and  then  it  shall  be  lawful  for  any  such  person,  and  his  or 
**  her  children^  though  bom  in  that  parish,  not  having  otherwise 
**  acquired  a  legal  settlement  there,  to  be  removed  to  the  parish  from 
**  whence  such  certificate  was  brought."  This  act  is  then  con- 
fined to  the  person  to  whom  the  certificate  is  granted,  "  together 
*<  with  those  who  reside  with  him;"  the  words  are,  *^  together 
**  with  his  family ;"  namely,  those  **  who  constitute  a  part  of  his 
**  fiunily  at  the  time  of  the  removal."  Then,  under  this  act  of  par* 
liament,  could  the  certificated  man  himself  have  sained  a  settlement 
in  the  certificated  parish  ?  1  think  he  might ;  tor  the  statute  sajrs, 
that  when  he  is  chargeable  he  may  be  removed,  ^*  not  having  other- 
''  wise  acquired  a  legal  settlement  there;"  which  necessarily 
implies  that  he  might  have  gained  a  settlement  in  that  parish,  not- 
withstanding the  certificate.  And  so  the  law  stood  till  the  passing 
of  a  subsequent  act,  9&  10  fT.S.  c.ll.;  by  which  it  is  enacteo, 
"  that  no  person,  who  shall  come  into  any  parish  with  a  certificate, 
**  shall  be  adjudged  by  any  act  whatsoever  to  have  procured  a  legal 
**  aettlement  in  such  parish,  unless  he  shall  take  a  lease  of  a  tene- 
**  ment  of  the  value  of  10^.  per  annum^  or  shall  execute  some 
**  annual  office  in  the  parish,"  &c.  But  in  this  act  there  is  not  a 
word  about  the  fimily  of  a  certificated  person ;  and  it  is,  therefore, 
competent  to  the  children  to  gain  a  settlement  there  by  any  of  the 
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means  by  which  he  could  acquire  a  settlement  before.  But  ^ 
think)  the  true  distinction  is,  that  so  long  as  the  children  of  a  cer* 
tificated  person  continue  a  part  of  his  family,  they  cannot  gain  i 
settlement  there ;  that  is,  they  cannot  gain  a  derivatiTe  aettlemeot 
through  him.  And  this  is  very  much  confirmed  by  the  stat 
12  Ann.  st.  I.  c.  18.  §  2.,  which,  after  reciting  the  burdens  brought 
on  certificated  parishes  by  the  servants  and  apprentices  of  cert^ 
cated  persons  acquiring  settlements  there,  enacts  that  no  appten- 
tice  bound  to,  or  servant  hired  by  and  serving  with,  a  certificated 
person,  shall  thereby  be  adjudged  to  have  any  legal  settlement  ia 
such  parish.  Now  if  the  relatives  of  a  certificated  person  were 
included  in  the  stat.  9  &  10  fT.  S.,  the  statute  of  Anne  waa  nugatoiy. 
But,  inasmuch  as  the  former  act  did  not  extend  to  apprentices  aai 
Rex  V.  Alfr«-  servants,  it  was  thought  necessary  to  add  this  clause  in  the  12  Am^ 
too,  ante,  e.  18.,  to  prevent  their  gaining  settlements  in  the  certificated  parisbi 

pL596.  Therefore,  considering  this  question  on  all  these  acts  together,  it 

seems  perfectly  clear.  But  two  considerations  have  been  urged 
to  the  Court,  as  probably  productive  of  mischievous  consequeootf 
from  this  construction  of  the  statutes ;  first,  it  is  said,  that  fki 
children  of  a  certificated  person  will  be  liable  to  be  removed,  m 
being  likely  to  become  chargeable :  whereas,  according  to  the  pr»i 
sent  understanding  of  the  act,  they  cannot  be  removed  ttil  thef 
are  actually  chargeable.  But  that  must  be  qualified  in  the  way  f 
have  already  mentioned.  For  I  consider  it  thus,  <*  that  you  caa>^ 
**  not  remove  the  son  of  a  certificated  person  while  he  remaiM^ 
*'  part  of  his  father's  family,  until  he  becomes  actually  chargeable! 
^'  but  when  he  has  quitted  his  father's  family,  and  is  dimiciM 
"  elsewhere,  he  may  be  removed,  as  any  indifrerent  person."  Hh 
second  inconvenience  is,  that  persons  in  the  same  situation  wilii 
these  paupers  will  be  removed,  and  thereby  many  of  the  miscbiefti 
against  which  the  certificate-act  meant  to  guard,  will  happea:  bfll 
Uiat  argument  only  applies  to  cases  where  a  certificate  has  been 
granted.  Whereas  if  the  certificate-act  were  to  extend  to  the 
grandchildren,  and  the  remote  descendants  of  a  certificated  peraoa* 
the  consequence  would  be,  that  no  certificates  would  be  granted 
at  all ;  which  would  be  much  more  injurious  to  the  public ;  for  the 
reluctance  which  at  present  prevails  in  different  parts  of  the  countty 
against  granting  certificates  would  be  greatly  increased ;  and  tbos 
the  object  of  the  certificate-act  would  be  totally  frostnted.  *-* 
Grose  J.  Upon  the  first  question.  Whether  or  not  this  certificate 
were  abandoned?  I  wish  to  be  understood  as  not  giving  any 
opinion :  it  is  a  nice  question,  and  before  I  determine  upon  it  i 
should  wish  to  have  it  argued.  But  in  this  case  it  is  unnecessary 
to  consider  it.  With  regard  to  the  other  question,  Whether  it 
were  the  intention  of  the  legislature  to  include  grandchildren  in  the 
certificate  ?  I  have  no  doubt.  Without  repeating  all  the  reaswf 
given  by  my  brethren,  I  will  only  say,  that  I  am  clearly  of  the  wwm 
opinion  with  them ;  and  on  this  short  ground.  The  word  **  fimily* 
is  used  in  the  first  part  of  the  act ;  and,  therefore,  the  operation  ef 
the  certificate  must  be  confined  to  the  family  of  the  person  certifi* 
cated.  But  grandchildren  are  not,  properly  speaking,  of  the  fiuniljr 
of  the  grandfather,  but  of  his  son ;  for  when  the  son  becomes  the 
head  of  a  new  branch,  and  has  children  of  his  own,  he  ceases  to  be 
part  of  his  father's  family,  and  his  children  then  form  a  part  of  Mi 
own  family.     And  that  this  was  the  intention  of  the  legislature  aiw 


Sect.  8.]  their  sryscT  a^d  extent.  625 

appesn  from  tbe  word  '*  children"  in  the  latter  part  of  the  same 
section,  where  it  it  used  as  synonymous  with  "  family."  It  has, 
however,  been  objected,  that  by  this  construction  of  the  act,  the 
grandchildren  will  be  removed  from  their  parents  afler  the  age  of 
nurture ;  to  which  my  answer  is,  that  whenever  such  a  removal  is 
in  contemplation,  the  father  of  those  children  may  himself  apply 
for  another  certificate  for  him,  which  will  include  his  family. 

74S.  Rex  V.  Testerton,  E.  T.  JJ3  G.  3.  5  T.  R.  258 T.  JV.,  the  A  certificate 

fiither  of  the  pauper,  J.  ^.,  was  a  settled  inhabitant  of  71/  and  on  g^nted  to  A, 
the  22d  Afjnl  1755,  he  and  his  family  were  removed  from  R.  to  T.  ^^  g  ^j^^'^j 
By  a  certificate,  dated  the  20th  day  o£June  1755,  duly  executed,  j^^  byname;" 
tlie  inhabitants  of  T.  acknowledged  that  the  said  T.  fV,f  witli  Hf  B*s  residence  in 
his  wife,  and  their  seven  children  by  name,  of  whom  t/.,  the  present  the  certificated 
pauper,  was  one,  were  inhabitants  legally  settled  in  T.,  when  they  P*«^»*h  "  pro- 
went  and  resided  at  jR.,  under  the  certificate.    •/.  /T.,  the  pauper,  Jj^^j!*' 
lived  with  Iiis  father  until  he  was  of  the  age  of  20,  when  he  let  him-  ^^flds  mar- 
■elf  to  D.,  a  farmer  in  R,,  for  a  year,  with  whom  he  lived  for  that  ry  and  live  se- 
time  and  the  following  year.     The  year  after  the  pauper  lived  as  a  parate  from  his 
labourer  for  a  year  in  R,,  and  resided  with  his  father,  T.  iV.y  there,  father. 
He  then  let  himself  again  to  D.  for  a  year,  and  served  him  that  1^<  f*  Bath- 
year  in  jR.,  as  also  the  following  year :  when  he  again  returned  to  ^'?"*^'*^* 
his  father  in  /2.,  and  resided  with  him  12  montlis,  and  worked  as  a  ^  ' 
labourer,  and  then  married,  and  has  lived  in  R,  ever  since,  but 
never  with  his  father  since  his  marriage.     T.  IV,,  the  pauper's 
father,  died  in  R,,  about  four  or  five  years  ago.  —  Lord  Kenyon 
C.  J.     The  decision  of  the  justices  at  the  Sessions,  in  this  case,  is 
not  contrary  to  that  in  Rex  v.  Darlington :  there  it  was  held  that 
the  certificate,  which  was  granted  to  the  certificated  man,  extended 
to  his  wife  and  family,  to  all  those  who  formed  a  part  of  the  family 
of  the  paterfamilias  ;  but  that  when  his  son  became  the  head  of  a 
new  family,  and  had  children  of  his  own,  their  residence  in  the 
certificated  parish  was  not  protected  by  it.     But  here  the  pauper 
is  mentioned  by  name,  in  the  certificate  itself;  and  he  has  never 
sained  any  settlement,  or  lived  out  of  the  certificated  parish  since 
It  was  given. 

744.  Rex  V.  Hampton^   E.  T.  33  G.  3.  5  T.  R.  266.  —  In  the  A  certificate 
year  1755,  J,  D.,  and  AT.  his  wife,  came  to  reside  in  the  parish  "tends  to  a 
of  H.  under  a  certificate,  dated  the  10th  of  August  1755,  granted  ^(Jer  k^ 
by  the  churchwardens  and  overseers  of  the  poor  of  the  parish  of  granted. 
7\,  and  duly  allowed,  &c.  acknowledging  J,  /).,  and  M.  his  wife, 
to  be  inhabitants  legally  settled  in  T.     After  the  granting  of  the 
certificate  Af.  D.  died,  and  J.  Z).  married  a  second  wife,  named 
MafVf  on  the  14th  of  April  1771  >  with  whom  he  continued  to 
reaiJe  in  if.  until  the  September  following,  and  then  died,  leaving 
the  second  M.  D.  him  surviving,  who  continued  to  reside  in  the 
parish  of  //.,  and  who,  on  the  8th  of  August  1791,  took  72.  an  ap- 
prentice, being  a  poor  girl  of  the  parish  of  St,  Af.,  who  was  regu- 
larly bound  to  her  by  mdenture  by  the  parish-officers  of  St.  M. 
till  she  should  attain  the  age  of  21,  or  day  of  marriage.     The  ap- 
prentice served  under  the  indentures  in  H.  upwards  of  40  days, 
when  her  mistress,  tlie  second  M.  /).,  died.  —  Lorx>  Kenyon  C.  J. 
The  question  arises  on  the  statute  12  Ann.  st.  1.  c.  18. ;  and  it  is. 
Whether  the  pauper  could  gain  any  settlement  in  H.  by  serving 
there  under  tlie  indentures  of  apprenticeship  to  the  second  wife 
of  the  certificated  persona  from  T.  f  and  I  am  of  opinion  tliat  she 
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gained  no  Bettlement  there  by  such  service.  It  has  been  decided 
that  a  parish-certificate  extends  to  those  who  were  not  originallj 
included  in  it  as  members  of  the  family  at  the  time  when  it  was 

(a)^nftf,pl.7Sd.  given.     In  the  Sherborne  case  {a)  it  was  determined  that  childreot 

born  af^er  the  granting  of  the  certificate,  fell  within  the  protection, 
if  it  may  be  so  called,  or  rather  (in  that  case)  the  disability  of  the 
certificate ;  and  that  they  could  not  gain  a  settlement  in  the  cer* 
tificated  parish  by  hiring  and  service.  Now,  in  point  of  reason, 
I  cannot  distinguish  this  case  from  that ;  for,  beyond  all  dcadiC,  the 
certificate  extends  to  the  second  wife ;  she  is  part  of  the  family  of 

{b)jlnie,ph  74S.  the  certificated  person.    In  the  case  of  Rex  v.  Darlingion  {b)  we 

said  that  the  certificate  only  extended  to  those  who  constitaled  a 
part  of  the  family  of  the  person  to  whom  it  was  given  ;  and  wfan 
the  children  of  that  person  married  and  settled,  and  became  tlM 
heads  of  other  families,  the  families  descending  from  them  coaldl 
not  claim  the  protection  of  the  certificate,  because  they  were  the 
members  of  a  difierent  family' from  that  to  which  the  oertificatf 
was  given.  But  I  think  that  the  case  of  Rex  v.  Sherbmrme  deddd 
this ;  there  a  child,  born  after  the  giving  of  the  certificate,  wti 
held  to  be  included  in  it,  and  consequently  could  not  ac<|aire  a 
settlement  in  that  parish  by  hiring  and  service ;  so  here,  the  se- 
cond wife  was  ingrafted  into  and  formed  part  of  the  family  of  the 
paier-familias  ;  and  no  apprentice  or  servant  could  gain  a  settle^ 
ment  by  serving  her  in  that  parish  to  which  the  certificate  vn 
ffiven.  —  BuLLER  J.  I  confess  this  case  strikes  me  in  a  difimat 
fight  from  my  Lord  Chief  Justice ;  I  think  that  the  reasons  gives 
in  Rex  v.  Darlington  decide  this  case,  and  prove  that  the  pauper 
gained  a  settlement  in  //.  The  certificate  was  originally  granted 
to  A.  and  his  wife,  who  was  named  in  it ;  she  died,  the  husbaod 
then  married  another  wife,  who  survived  him ;  and  under  the 
second  wife  this  pauper  claims  a  settlement  by  apprenticeship.  I 
agree  with  the  proposition,  according  to  Rex  v.  Sherbwnt^  that 
when  the  husband  married  the  second  wife  she  became  a  pM<f 
his  family,  and  as  such  was  protected  by  the  certificate;  andst 
she  contmued  as  long  as  she  remained  a  part  of  his  fiunily.  Bat 
I  consider  the  certificate  operating  in  favour  of  the  man  and  hii 
family,  as  long  as  any  of  the  members  of  it  remained  part  olt  \m 
family:  but  when  the  husband  died,  the  wife  was  no  longer  aiiart 
of  his  family,  but  might  have  been  removed  back  to  his  parish : 
and,  consequently,  any  person  serving  with  her  there  as  an  ap- 
prentice after  that  time  might  gain  a  settlement  by  sudi  apprca- 
ticeship.—  Grose  J.  The  question  in  this  case  is,  Whether  the 
apprentice  of  the  wife  of  a  certificate  person,  married  to  him  after 
the  certificate  granted,  and  taking  the  apprentice  af^r  hei*  h«- 
band's  death,  gains  a  settlement  m  the  parish  to  which  the  cer- 
tificate was  given,  by  a  residence  of  40  days  in  that  paririi  nadcr 
the  binding  by  indenture  of  apprenticeship?  This  question  de- 
pends on  the  true  construction  of  8  &  9  ^.  S.  c.  90.  §  ]•;  8dr9 
TF.S.c.ll.;  and  \2  Ann,  st,\.  c.\^%2.  By  the  firat  of  these 
{SSc9W.  3.)  "  If  anv  person  shall  come  into  any  pariah  or  place 
**  there  to  reside,  and  at  the  same  time  bring  and  deliver  to  tfee 
<<  officers  of  the  parish  or  place  a  certificate,  thereby  owning  and 
'<  acknowledging  the  person  mentioned  in  that  certificate  to  be  sn 
**  inhabitant  legally  settled  in  that  parish,  township,  or  place, 
*' every  such  certificate  shall  oblige  the  said  pariili  or  place  to 
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'*  receive  and  provide  for  the  person  mentioned  in  the  certificate^ 
**  together  with  his  family,  as  inhabitants  of  that  parish,  and  then 
**  and  not  before  it  shall  be  lawful  for  such  person  and  his  childreny 
«<  though  born  in  that  parish,  not  having  otherwise  acquired  a 
*'  legal  settlement,  to  be  removed,  conveyed,  and  settled  in  the 
*^  parish  or  place  from  whence  such  certificate  was  brought." — 
It  is  observable,  that  nothing  is  contained  in  this  act  respecting 
the  wife  of  the  person  named  in  the  certificate  (unless  she  is  her- 
self named),  but  as  she  may  be  considered  to  be  included  in  the 
words  **  his  family  ;*'  and  yet,  undoubtedly,  in  law,  the  parish  giv- 
ing the  certificate  is  bound  to  provide  for  the  wife,  whether  she 
be  named  in  it  or  not,  or  whether  a  part  of  his  family  when  the 
certificate  was  given ;  and  the  parish  to  which  the  man  comes 
cannot  remove  the  wife  from  the  husband,  resident  under  the  cer- 
tificate. Upon  this  act  a  doubt  arose  bv  what  act  a  person  com- 
ing to  reside  within  a  parish  by  virtue  or  a  certificate  might  prove 
a  legal  settlement;  and  in  the  very  next  year,  the  parliament 
passed  an  act,  9  &  10  W.3*  c.ll.,  to  obviate  the  doubt,  and  in 
the  preamble  stated  the  doubt  in  the  way  I  have  stated  it,  t.  e.  by 
what  act  a  person  coming  to  inhabit  or  reside  within  a  parish  by 
virtue  of  any  such  certificate  may  procure  a  legal  settlement ;  and 
by  that  statute,  which  Mr.  Justice  Wrightf  in  Rex  v.  Sherborne  (a),  (n)Anie^hJS3, 
calls  declaratory  and  explanatory,  it  is  enacted,  "  Tliat  no  person 
<'  or  persons  whosoever,  who  shall  come  into  any  parish  by  any 
*'  sucli  -certificate,  shall  be  adjudged,  by  any  act  wnatsoever,  to 
**  have  procured  a  legal  settlement  in  such  parish,  unless  he  or 
**  they  shall  really  and  bonajide  take  a  lease  of  a  tenement  of  the 
«  value  of  10/.  per  annum^  or  shall  execute  an  annual  office  in 
*^  such  parish,  being  legally  placed  in  such  office.'*  In  E.  15  G.  2. 
.that  case  of  Rex  v.  Sherborne  came  on ;  and  it  arose  upon  the 
construction  of  these  statutes.  The  question  was.  Whether  the 
■on  of  a  certificated  person,  bom  of  a  second  wife,  afler  the  cer- 
jtLBcate  granted,  could  gain  a  settlement  in  the  parish  into  whicli 
.the  father  came  with  the  certificate  by  service,  and  in  any  other 
jnode  than  the  two  pointed  out  by  9  &  10  W.  3.,  i.  e.  renting  a 
tenement  of  10/.  per  annunif  or  executing  an  annual  office?  It 
was  held  that  the  8  &  9  fF.  3.  extended  not  only  to  the  certifi- 
(uued  man,  but  to  all  his  family,  and  all  his  children ;  and  they 
held  that  this  child,  although  not  coming  into  the  parish  when  the 
father  came,  yet  being  atterwards  in  the  parish  as  part  of  his 
father's  family,  was  wiUiin  the  above  statutes.  This  is,  in  effect,  a 
determination  that  not  only  the  persons  named  in  the  certificate, 
but  every  person  of  the  future  family  of  the  person  to  whom  it  is 
.|panted,  are  within  tlie  above  statutes.  The  case  before  the 
Court  is.  Whether  a  person,  who  has  served  an  apprenticeship  to 
a  second  wife  married  to  a  certificated  man  after  he  came  into  the 
parish,  and  when  she  was  his  widow,  thereby  gains  a  settlement  ? 
The  case  of  an  apprentice  to  a  certificated  person  is  provided  for 
by  10  Ann.  $t.  1.  c.  18.,  the  preamble  of  which  is  thus ;  I  read  it, 
because  an  argument  arises  upon  it,  which  appears  against  my 
opinion  in  the  present  case :  *^  Whereas  many  persons  obtaining 
'*  and  bringing  such  certificates  do  frequently  take  apprentices 
'^  bound  by  indenture,  and  hire  and  keep  servants  by  the  year, 
"  who  by  reason  of  such  apprenticeships  amd  services  do^  gain 
'<  settlements  in.  and  become  a  great  burthen  to,  such  parishes, 
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<*  &c.  though  Bach  masters  coming  with  such  ceitificales  have  by 
**  virtue  thereof  no  settlements  in  such  parishes ;  for  remedy 
**  thereof  it  is  declared  and  enacted.  That  if  any  person  whatso* 
«*  ever,  who,  upon  or  after  the  S^th  June  1712,  shall  be  anap- 
"  prentice  bound  by  indenture,  or  shall  after  the  said  S4Ch  of 
*'  June  be  a  hired  servant  to  or  with  any  person  whomsoever, 
*<  who  did  come  into  or  shall  reside  in  any  parish,  township,  or 
**  place,  by  means  or  licence  of  such  certificate,  aad  not  after- 
**  wards  having  gained  a  legal  settlement  in  such  parish,  sudi  ap- 
'*  prentice  by  virtue  of  such  apprenticeship,  indenture,  or  binding, 
**  and  such  servant  by  being  hired  by,  or  serving  as  a  servant  at 
**  aforesaid  to  such  person,  shall  not  gain,  or  be  adjudged  to  have, 
''  any  settlement  in  such  parish,  township,  or  place,  by  reason  of 
*'  such  apprenticeship  or  binding,  or  by  reason  of  su^  fairing  or 
**  service  therein,  but  every  such  apprentice  and  servant  sball 
*'  have  his  and  their  settlements  in  such  parishes,  townships,  or 
"  places,  as  if  he  or  they  had  not  been  bound  apprentice  or  sp- 
**  prentices,  or  had  not  been  a  hired  servant  or  servants  to  suoi 
<'  person  as  aforesaid/*  The  question  then  is,  Whether  the  widov, 
to  whom  the  pauper  was  an  apprentice,  came  into  or  resided  is 
this  parish  by  means  or  licence  of  the  certificate  given  to  her  hoi* 
band  ?  The  case  I  have  cited  goes  a  great  way  to  determine  this; 
the  child,  born  after  the  certiGcated  person  came  into  the  pariihi 
was  considered  within  the  statute  of  W.,  because  he  was  part  of  hii 
family,  and  resided  as  part  of  the  family  in  the  parish  ;  bo  here  the 
widow  had  been  equally  a  part  of  the  family  of  the  certificated  per 
•on,  had  as  such  communicated  to  her  her  husband^s  settlement, 
could  be  removed  with  her  husband  to  that  settlement,  and  no  where 
else ;  and,  therefore,  her  case  seems  to  me,  upon  principle,  not  to  be 
distinguishable  from  the  case  of  her  child  ;  if  it  can,  this  is  remark* 
able,  that  the  mother  can  be  removed,  although  the  child  cannotp 
and  that  the  apprentice  to  the  child  can  gain  no  settlemeat, 
although  it  is  argued  that  the  apprentice  to  the  mother  can.  Thii 
case  comes  directly  within  the  words  of  the  enacting  clause  of  the 
statute  of  Anncj  which  are  *^  the  apprentice  or  hired  servant  U 
**  any  person,  who  did  come,  or  shall  reside,  in  any  parish  bj 
**  means  or  licence  of  such  certificate.*'  When  this  woman  be* 
came  the  wife  of  the  certificated  man,  and  part  of  his  faniiy»  she 
had  a  right  as  such  to  reside  there,  and  was  there,  as  the  child  in 
the  case  cited  was,  by  means  or  licence  of  the  certificate.  It  may 
be  said,  that  the  words  of  the  preamble  state  tlie  case  of  persons 
obtaining  and  bringing  such  certificates ;  the  answer  is,  that  the 
words  of  the  enacting  clause  very  widely  extend  the  case  to  per 
sons  coming  or  residing  in  the  parish  by  means  or  licence  of  tke 
certificate,  for  an  obvious  reason,  that  it  might  extend  to  the 
apprentices  and  servants  of  the  children  of  certificated  person 
born  after  the  father  comes  into  the  parish ;  that  it  may  exKCMl 
to  the  case  of  an  apprentice  to  a  second  wife  not  nanoed  in  the 
certificate,  who  may  happen  to  be  living  in  a  pariah  in  Lonio*t  s 
Jeme  sole  trader,  and  other  cases  of  the  like  sort.  It  may,  like- 
wise, be  said,  that  at  the  time  of  the  service  she  is  not  to  be  saU 
to  be  residing  by  means  of  the  certificate,  because  her  husbvid 
was  dead :  but  she  is  to  be  considered  as  much  resident  there  by 
means  of  the  certificate  as  the  child  in  the  case  cited  was;  ibe 
was  part  of  her  hcydband's  family,  and  is  neither  to  be  removed 
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from  the  other  part  of  it,  nor  to  be  distinguished  from  it.  From 
these  statutes  the  principle  and  policy  of  the  law  is  this ;  to  enable 
men  who  can  get  a  livelihood  in  a  parish  to  which  they  do  not 
belong,  and  cannot  get  one  in  that  to  which  they  do  belong,  to  go 
to  the  former.  The  law  obliges  the  former  parish  to  receive  a 
person  belonging  to  the  latter  and  his  family,  if  he  bring  with  him 
his  certificate  of  the  parish  to  which  he  belongs  ;  and  such  person, 
and  all  his  family,  shall  reside  in  the  parish  to  which  the  certificate 
is  given  till  they  are  chargeable ;  and  then,  and  not  before,  can 
they  be  removed.  In  return,  the  law  holds  out  to  the  parish 
receiving  the  person  and  his  family  with  the  certificate  an  indem* 
Dity,  that  neither  he,  nor  any  part  of  his  family  that  then  is,  or 
thereafter  shall  be,  shall  bring  any  burden  upon  tlie  parish.  The 
widow,  at  the  time  of  his  death,  was  a  part  of  the  family,  and  so 
continued  till  she  married  aeain,  or  deserted  the  right  she  had 
under  the  certificate.  And  Uiis  is  an  answer  to  a  question  put  at 
the  bar,  whether,  if  she  had  married  again,  her  husband  could 
have  been  considered  as  resident  under  the  certificate  ?  Certainly 
not.  After  her  marriage  she  takes  her  husband's  settlement; 
upon  a  second  marriage  this  is  gone,  and  she  has  her  second 
hatband's,  and  not  her  first  husband's  settlement.  And  when  it 
is  said,  that  she  resided  under  the  husband's  certificate  only  during 
hk  life,  I  say  it  is  otherwise ;  she  is  resident  as  the  cnild  was 
resident ;  and  this  has  been  determined  to  be  as  part  of  his  family, 
and  as  such  under  the  certificate  as  well  after  as  before  his  death. 
Considering  this  woman  as  part  of  her  husband's  family,  she  came 
into  the  parish,  or  was  resident  there,  by  means  or  licence  of  the 
certificate:  the  apprenticeship  to  her  was,  therefore,  within  the 
words  of  the  12  Anne.  It  was  a  burthen  brought  by  such  resi- 
dence in  the  parish  to  which  the  certificate  was  given,  and  against 
which,  upon  the  principle  of  all  the  acts,  the  parish  certifying  the 
hnsband  to  belong  to  them  ought  to  indemnify  the  parish  receivinc: 
the  husband,  as  a  burthen  brought  upon  it  by  his  wife;  and, 
therefore,  the  rule  to  set  aside  the  order  of  Sessions  ought  to  be 
made  absolute. 

745.  Rex  v.  Storringtony    H.  T.    37  G.  3.    7  T.  R.  133.  — In  Acertifiorte 
1778,  the  pauper's  father,  «/.  C,  then,  and  for  some  years  before,  granted  to  • 
having  been  resident  in  5.,  with  his  wife  and  three  children,  viz.  ^*^^t  mother, 
die  pauper,  aged  about  14,  and  two  younger  children,  was  removed  *"  children*Sf^* 

a  order  of  two  justices,  with  his  wife  and  the  said  two  younger  name,  does  not 
ildren,  to  P.,  from  whence  he  shortly  after  returned  to  jS.,  with  extend  to  an 
n  certificate  from  P.,  regularly  executed  and  allowed,  acknow-  elder  cWld,  wha 
ledging  him,  his  wife,  and  the  two  younger  children,  by  name,  JJJ*^*|5J"*^^i^ 
to  be  inhabitants  of  P.;  but  the  pauper  was  neither  included  in  gibber's  house 
the  order  of  removal  or  in  the  certificate  ;  the  parish-ofiicers  of  S.  ^^  ^he  time,  and 
having  declared  upon  the  examination  of  the  father  before  the  whom  the  parish 
bMgistrates  previous  to  his  removal  to  P.,  that  as  the  pauper  got  did  not  intend 
his  own  living,  they  had  nothing  to  do  with  him.     The  pauper,  at  ^  remote. 
the  time  of  this  examination,  and  for  some  time  before,  and  also 
after  the  father's  return  with  the  certificate  to  S.  (as  above  stated), 
kiDtil  the  time  of  the  yearly  hiring  and  service  hereinafter  stated, 
supported  himself  entirely  by  his  daily  labour,  and  lodged  and 
boarded  at  his  father's  house  in  S,,  for  which  he  paid  his  father  5f. 
pifT  week.     About  two  years  after  the  father's  r^etum  to  S.  with 
the  certificate*  and  while  the  father  continued  to  reside  under  it, 
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the  pauper  being  then  about  16  years  of  age*  hired  himself  for  a 
year  to  B,,  of  5.,  whom  he  had  previously  served  for  some  time 
as  a  day-labourer,  and  served  the  year  out ;  afler  which  be  again 
worked  for  himself  as  a  day-labourer,  and  lodged  and  boarded 
with  his  father  on  the  same  terms  as  betbre  his  service  with  B., 
until  he  married ;  and  from  the  time  of  his  marriage  he  continued 
to  reside  at  S. ;  but  not  having  done  any  act  to  gain  a  settlement, 
other  than  as  aforesaid,  until  the  23d  of  January  last,  when  he 
became  actually  chargeable,  he  was  removed  by  the  present  order, 
with   his  wife  and  family,   to  P. — Lord   Kenyon   C.J.    In 
deciding  this  case,  I  wish  not  to  disturb  any  of  the  authorities 
that  have  been  cited  ;  but  my  opinion,  in  this  case,  proceeds  on  its 
own  particular  circumstances.     Consider  the  situation   of  this 
family,  the  father,  mother,  and  two  of  the  younser  children, 
who  had  been  resident  at  5.,  were  removed  by  an  order  of  justices 
to  P. ;  but  to  give  them  an  opportunity  of  returning  to  S.,  the 
parish- officers  of  P.  were  applied  to  for  a  certificate,  which  was 
accordingly  given.     Now  before,  and  at  the  time  when  this  cer- 
tificate  was  obtained,  the  pauper  had  worked  as  a  day-labourer, 
received  his  wages  for  his  own  use,  had  lodged  in  his  father's 
house,   and  paid  a  weekly  sum  for  that  accommodation.    The 
form  of  the  certificate,  too,  is  material ;   it  was  granted  to  the 
father,   the   mother,   and  the  two  younger   children ;    but  the 
pauper  was  not  included  either  in  the  order  of  removal  or  in  the 
certificate,  nor  was  it  the  meaning  of  the  parties  to  include  him. 
If,  indeed,  he  were  under  the  disability  of  gaining  a  settlement  bj 
the  9  &  10  /T.  3.,  to  be  sure  this  is  not  one  of  the  modes  allowed 
by  that  act.    But  the  question  is.  Whether  he  is  to  considered  v 
a  certificated  person?     Generally   speaking,  if  a  certificate  be 
granted  to  the  head  of  a  family,  it  extends  to  all  the  members  of 
that  family ;  but  it  is  competent  to  the  parties  themselves  to  nar- 
row the  extent  of  a  certificate;  and  the  certificate  in   question 
seems    to    have   been    especially    framed   for    the    purpose   (X 
excluding  the  pauper  from  the  operation  of  it.     It  is  not  con- 
ceived in  general  terms,  but,  afler  mentioning  the  father  and 
mother,  it  goes  on  to  specify  the  two  younger  children,  omitting 
the  pauper,  who  was  the  eldest :  and  it  is  a  known  maxim,  ex- 
pressio  ujiius  est  exclusio  allerius.     Therefore,  on  the  particular 
circumstances  of  this  case,  I  am  of  opinion  that  the  pauper  was 
not  resident  at  S.  under  the  certificate,  and,  consequently,  was 
not  disabled  from  gaining  a  settlement  there  by  hiring  and  service; 
but  I  desire  to  have  it  distinctly  understood,  that  I  do  not  by  this 
decision  mean  to  shake  the  authority  of  any  of  the  former  cases.  ^ 
Grose  J.    The  question  is,  Whetiier  the  pauper*8  residence  in 
S.   were  or  were  not  protected  by  this  certificate  ?   for,  if  it 
were  not,  he  is  now  settled  in  that  parish.     A  certificate  only 
protects  three  classes  of  persons ;  those  who  are  named  in  ii; 
those  who  are  part  of  the  family  of  the  certificated  person  when 
it  is  granted;   and  his  children  born  in  the  certificated  parish 
af^er  that  time.     Now,    the  pauper  certainly   does   not    come 
within  either  of  the  first  or  the  tnird  class.     Nor  was  he  part  of  his 
father's  family,  as  far  as  respects  the  certificate ;  for  the  cer- 
tificate does  not  mention  his  name,  though  it  does  mention  the 
names  of  the  younger  children ;  and  the  parish-officers  declared 
that  he  was  not  included  in  the  former  order  of  removal,  which 
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was  Ihe  occasion  of  this  certificate^  because  he  was  capable  of 
g^ning  a  livelihood  for  himself.  All  the  parties  interested  con- 
sidered the  pauper  to  be  sui  juris  when  the  certificate  was 
granted,  and,  thereforct  it  was  not  meant  to  include  him  ;  he  was 
not  a  part  of  his  father's  family  for  the  purposes  of  the  certificate. 
—  Lawrence  J.  The  stat.  9  &  10  ^.  8.  c.  1 1.  has  restrained 
those  persons,  who  come  into  any  parish  by  virtue  of  a  certificate, 
from  gaining  a  settlement,  except  in  one  of  the  two  modes  there 
pointed  out ;  and  it  meant  to  restrain  those  persons  whom  they 
could  not  remove.  Then  the  question  is,  Could  the  pauper  have 
been  removed  from  S.  notwithstanding  the  certificate,  and  would 
the  certificate  have  been  conclusive  on  the  parish  of  P.  as  to  him  ? 
It  certainly  would  not  have  concluded  them,  because  it  appears 
that  it  was  intended  to  exclude  him  from  the  certificate  at  the 
lime  when  it  was  granted.  Therefore,  if  it  would  not  have  been 
conclusive  on  the  parish  granting  the  certificate,  it  seems  to  follow, 
that  the  pauper  gained  a  settlement  in  &'.  by  hiring  and  service. 

746.  Bex  v.  Maikon,  T.  T.    37  G.  3.    7  T.  R.  362. --M.  C,   A  certifinte 
single  woman,  being  settled  at  M.,  and  being  then  pregnant  of  an  agreeing  to  re- 
illegitimate  child,  that   was  afterwards  born  a  bastard,  went  to  ^Ji^.***®  ^*!?"* 
C.  in  1738,  under  a  certificate  from  M.,  in  which  the  parish-  |^I||^  ^J^. 
oncers  of  iVf.,  for  themselves  and  their  successors,  with  the  con-  ^ed  wonum, 
sent  of  the  parishioners,  engaged  to  relieve  and  receive  M.  C,  and  the  child  of 
with  the  child  of  which  she  was  then  pregnant,  and  all  other  which  she  was 
children  that  she  might  thereafter  have,  until  she  or  they  should  *^  ^T^w^ 
acquire  a  subsequent  settlement,  whensoever  she  or  any  of  them  chUdren'rfie 
should  become  chargeable  to,  or  ask  relief  of,  their  parish.    M,  C.  might  after- 
resided  in  C  under  that  certificate  until  her  death,  and  in  1746  wards  have, 
bad  the  present  pauper  (R,  C),  an  illegitimate  child,  who  con-  does  not  extend 
tinned  to  reside  in  C.  until  the  present  order  of  removal,  without  *?.*}??'"'** 
having  done  any  act  to  gain  a  settlement  for  himself.  —  Lord  ^   eJl^aftcrr 
Kenyon  C.  J.     It  is  not  now  necessary  to  question  the  propriety  ^a^s. 

of  the  decision  in  Rex  v.  Iptley,  (a)  That  certainly  went  much  ^„w„^^  pl.7ss. 
beyond  the  former  cases  on  this  subject.  However,  that  is  dis- 
tinguishable from  the  present  case.  That  only  extended  to 
the  child  with  which  the  woman  was  then  pregnant ;  and  a 
child  in  ventre  sa  mere  is  capable  of  being  described.  But  this 
child  was  not  born  until  eight  years  after  the  certificate  was 
granted;  and  being  illegitimate,  he  is  not  included  within  the 
general  words  in  the  certificate,  which  extends  only  to  legitimate 
children. 

747.  Rex  v.  Baiheaston,  H.  T,  40  G.  3.  8  T.  R,  446.  —  E.  G.  the  if  a  parish  cer. 
grandfather  of  the  pauper,  being  settled  at  Batheaston,  went  to  live  tificate  be 

in  B.  under  a  certificate  from  Batheasion  dated  October  2l8t  1727,  gn^^d  toAand 
certifying  the  said  E.  G„  Deborah  his  wife,  and  E.  and  T.  their  ^  chUdren*by 
children,  to  be  parishioners  of  and  legally  settled  in  Batheaston.  name,  the  reti- 
E.  the  son  named  in  the  certificate,  now  80  yearsof  age,  continued  denceofBond^ 
to  live  wjtl)  his  father  in  B.  until  his  marriage.     He  was  married  Him fimibf  in  }ha 
there  and  had  issue  H.  G.  the  pauper.     The  pauper  at  the  age  certificated  pa^- 
of  16  was  hired  to  Mrs.  S.   in  B.  as  a  yearly  servant,  and  lived  JT iu'^TT^ 
with  her  upwards  of  a  twelvemonth.     He  then  worked  at  day-  ^f  g  ^^^^  hav- 
work  in  B,,  then  in  C  parish,  sleeping  constantly  at  his  father's  ing  been  eman- 
in  B.  /  and  afterwards  when  of  age  he  lived  several  years  with  cipated)  cannot 
J?.  D.  in  B,,  under  a  yearly  hiring  at  5/.  5s.  a  year  and  vails ;  after  8"»"  *-**?!r 
which  service  he  married  nis  present  wife,  by  whom  he  had  the  ^^^^ '" 
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certffioated  children  mentioned  in  the  order  of  remoTal.  The  quettioDfor  the 
parish  by  hiring  consideration  of  the  Court  is,  whether  the  pauper  by  such  hiring 
and  iemce.  ^^^  service  gained  a  settlement  in  B.  —  The  Court  said^  that 
(a)^fi/tf,pl.743.  ihe  distinction  was  taken  in  Rex  v.  TesUrton  {a)  between  thoae  cans 

where  the  certificate  is  granted  to  a  person  and  his  family  generallj 

and  those  where  the  son  is  mentioned  by  name  in  the  certifioate ; 

that  in  the  former  a  grandson  is  not  within  the  protection  of  the 

certificate,  but  that  m  the  latter  where  the  son  is   named,  his 

family  until  they  are  emancipated  are  within  the  protection  of 

the  certificate,  not  as  the  grandchildren  of  the   principal    persoo 

mentioned  in  the  certificate,  but  as  the  family  and  chiidren  of  the 

Hon,  who  is  also  named  in  the  certificate ;  and  therefore  they 

thought  that  the  case  of  Rex  ▼.  Testerion  ought  to  gotem  the 

present  case.  —  Per  Curiam  :  Order  of  Sessions  confiraied. 

A  certificate       •    748.   Rex  v.  VUesthorpe,   H.T.WG.S.  8  T.  A.465.-^Tvo 

granted  by  the    justices  removed   T.  8^  £.  his  wife  and  their  two  children,  fron 

parish  of  A  to     ^^  n,  p.  ^|jg  c^jy,.^  ^f  Quarter  Sessions  quashed  the  order, 

Sr  Cand  D  "  ^^^  Stated  the  following  case  for  the  opinion  of  this  Court.    J.» 

idiwUeand  '     ^^   mother  of  the  pauper  T.  8.,  whose  maiden  name  was  7-» 

their  children,     was  married  about  40  years  ago  to  one  R.,  whose  aettlemeot  wm 

to  be  thMT  pa-     at  the  parish  of  H,y  and  who  enlisted  for  a  soldier  a  short  time 

"'*"?''^  '•       after,  and  was  never  after  seen  by  the  said  F.  his  then  wtfe.    Sire 

beurm^i^eiMi.  **c^'"g  ^^^  ^®  ^®*  dead,  about  seven  years  after  roained  •/-  &, 

ritbesof  Aand'  ^he  father  of  the  pauper  T.  S;  and  about  two  months  after  sodi 

B,  though  D      marriage  they  applied  to  the  parish  of  P.  for  a  certificate,  wlo 

were  not  the       granted  one  to  Z/.,  acknowledging  the  said  <A  S.y  M.  kit  wifkf  asd 

legal  wife  of  C.   ^^^^  family,  to  be  their  inhabitants  legally  settled  in  tliat  pividb. 

It  was  proved  that  the  original  husband  of  M.F.  (i>.  A.)  was  alire 

and  came  home  after  the  said  M.  F.'b  marriage  with «/.  S.   T.  &  the 

pauper  was  born  during  the  cohabitation  of  the  said  M.  and  J.  S>9 

and  after  thesaid  certificate,  in  the  parish  of  (7. — BEAuci^BBKhaviag 

on  a  former  day  obtained  a  rule  iitfi  to  quash  the  order  of  Sesnoos, 

that  rule  was  now   made    absolute   without  opposition.—  Pit 

Curiam  :  Order  of  Sessions  quashed,  (b) 

The  eettleinent        749.  Rex  V.  Leek  fVoUoHy  T.  T-  52  G.  3*    16£a«^,  118.  — Re- 

ofa«on,coroing  moyal  from  L.  to  M.  —  Order  quashed,  subject,  &c  —  The  psu- 

wiOi  hlT^ther     P®'"'  ^^^^^^  being  resident  at  M,  applied  to  L.  for,  and  the  parish 

under  a  certtii-    officers  there  granted  a  certificate,  by  which  they  acknowledged 

cate  aspartof     him,  his  wife,  J.  (the  pauper),  and  other  children  by  name,  to  be 

the  faUier's  fa-    their  inhabitants,  and  legally  settled  in  their  parish  of  JU    J.  was 

Krf^'°^'"Jd°*  ^^^^  ^^^^  ^^  y®*"  of  age,  and  resided  with  his  father  at  Af.,  and 

an^seSo^t    continued  to  reside  with  him  there  on  a  tenement  of  the  value  of 

of  bUowD,  1^*  ^  y^^*"'  ^^^  y^B"  ^^^^  ^hc  granting  of  the  certificate,  bat 

■hifb  with  the     never  gained  any  settlement  in  his  own  right  (c).-^In  suppsrt 

Mttlemcnt  of      of  the  order  of  Sessions  it.  was  contended,  that  as   the  pauper 

otftli^'^'^  *^  was  named  in  the  certificate  he  could  not  gain  a  derivative  secde- 

righ,  StmJT'    ™®"'  '"  ^^^  certificated  parish  from  his  father ;  and  iJ.  v.  Tettir^ 

inch  Km  were     ^^^  (^)>  &°^  ^*  ^*  Batheatton  (e\  were  cited  as  in  point,  —  On  the 


(6)   Vide  R.    v.  Tostock,  arOe^  p).  tionthatit  wasnokmadeat  the  _. 

7S9.  R.  V,  Headoom,  anU,  pL  794.  It  was  also  objected  that  there  wai  bo 

(c)  It  was  also  stated  in  the  case,  that  new  taking  of  a  leaot  of  the  teocsH*t 

the  paupers  removed  were  not  inhabit-  after  the  grant  of  the  certificate;  M 

ing  at  the  time  in  the  parish  which  Le  Blanc  J.   referred  to  Rex  a.  Fb- 

proGored  the  order;  but  the  Court  said  dern,  anU^  pL  740. 

ft  was  a  snfficirnt  answer  to  Chb  o^ee-  .     id)jtnUt  1»1.74S.    («)^iifi^  pL747. 
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Other  side  the  cafes  of  jReor  v.  Cold  Atkton  (a)*  and R.  v.  Dtddmg"  nam«d  in  tlit 
twi(b)y  were  relied  on.  —  Lord  Ellbnborouoh  C«J.    When  ccrtiicite. 
there  are  conflicting  decisions  upon  the  construction  of  a  statute,  (a)^fi/e,pL6f}5. 
the  Court  must  refer  to  that  which  is  and  ought  to  be  the  source  {h)AnUtplfi%^ 
of  all  such  decisions,  that  is,  the  words  of  the  statute  itself.     Some 
cases  hare  been  cited  upon  this  occasion  which  are  certainly  of 
great  weight ;  but  which  are  in  contradiction  to  the  prior  caaes 
of  CM  Askion  and  DeddimgUm  ;  and  therefore  the  Court  are 
obliged  to  refer  to  the  fountain-head  of  all,  the  statute,  to  see 
which  of  them  most  correspond  with  the  words  of  it ;  and  upon 
the  best  consideration  I  think  that  the  cases  of  Cold  Askton  and 
IMdington  range  more  strictly  within  the  words  of  the  stat. 
8&  9  fV.S. C.SO.   and  9  &  10  IV.S.  c.  11.    The  second  of  these 
statutes  recites  the  former,  which  empowers  the  granting  of  such 
certiScates  to  provide  for  the  person  mentioned  in  the  certificate, 
with  -his  or  her  family ;  and  the  legislature  evidently  meant  that 
the  certificate  should  be  entire  to  protect  the  pater^amUias  and 
his  family,  whether  named  or  not ;  and  the  naming  of  any  of  the 
fkmily  is  a  mere  matter  of  convenience,  in  order  the  more  easily 
to  identify  them,  but  it  is  not^  directed  to  be  done  by  the  legis- 
tature*  nor  are  any  powers  taken  away  from  or  given  to  such 
children  on  account  of  their  being  named  or  not  named  in  the 
certificate.    The  stat.  8&9  W.S,  says,  that  when  any  person 
coming  to  inhabit  and  reside  in  anv  parish,  shall  at  the  same  time 
bring  and  deliver  a  certificate  to  toe  pari^-officers,  thereby  own* 
ing  the  person  or  persons  mentioned  in  the  certificate  to  be  an  in- 
hi&tant  or  inhabitants  in  the  parish  certifying ;  every  such  cer- 
tificate shall  oblige  the  parish   to  provide  for  the  person  men- 
tioned in  the  certiBcate,  together  inith  his  or  her  familv,  when 
chargeable.     Now,  the  person  to  be  named  in  the  certificate  is, 
she  paterfamilias,  with  his  family,  if  he  happen  to  have  any ;  and 
then,  and  not  before,  it  shall  be  lawful  for  any  such  person  and 
his  or  her  children,  &c.  to  be  removed.     I  am  aware  that  the 
word  such  is  not  in  the  enacting  part  of  the  clause ;  but  I  tliink  it 
must  to  complete  the  sense  be  incorporated  there,  being  in  the 
antecedent  part  of  the  statute.     The  scope  and  object  of  the  act 
was  to  protect  the  residence  of  a  father  or  mother  coming  with 
their  family  into  another  parish,  without  casting,  a  burthen  upon 
it,  or  enabling  them  to  gain  a  settlement  there  except  in  the 
:  two  ways  mentioned.    There  is  nothing  in  the  act  which  requires 
the  nomination  of  the  constituent  parts  of  their  family,  and  it  is 
mere  artificial   reasoning  which  makes  the  distinction  between 
such  of  the  children  as  are  and  such  as  are  not  named  in  the  cer- 
tificate ;  a  distinction  which  the  act  itself  does  not  make.     Then 
•as  the  child  though  named,  was  still  to  be  considered  only  as  a 
cxinstituent  part  of  the  family,  it  brings  it  to  the  question.  Whether 
^  he  was  ousted  of  his  derivative  settlement  from  the  father  ?    Upon 
that  point  I  think  the  language  of  Lord  Mansfield  is  foundea  in 
reason,  and  not  opposed  by  the  act,  that  the  children  of  all  parents 
must  have  the  settlement  of  the  &ther  until  they  acquire  another 
for  themselves.    I  think,  therefore,  that  the  pauper,  in  this  case, 
continuing  part  of  his  father's  family  at  the  time,  derived  the 
settlement  from  him,  and  was  not  repelled  from  it  by  the  cir- 
cumstance of  being  named  in  the  certificate.  —  Grose  J.  agreed. 
-^  Lb  Bjla vc  J«  The  Sessions  have  sent  this  case  for  the  opinion 
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of  the  Court  oipon  the  question^  whether  die  pauper  acquired 
a  derivative  settlemeat  from  his  father  ?  We  must,  therefore,  take 
it,  that  the  son  came  into  the  certificated  parish  as  part  of  his 
father's  family,  never  having  gained  a  settlement  in  his  own  right; 
though  that  is  not  stated  in  the  case.  Then,  coming  into  the  parish 
as  part  of  his  father's  family  under  tlie  certificate,  with  only  a  de- 
rivative settlement  from  his  father;  the  question  is.  Whether, 
while  he  continued  part  of  his  fisither's  family,  a  settlement  gained 
by  the  father  there  will  not  also  be  communicated  to  the  son ; 
whether  the  settlement  of  the  son  will  not  also  shift  with  that  of 
(a)Ante,p\.743.  the  father?  The  cases  of  Tes^erU)n(a)  and  Batheaston  (b)  have 
(^)Ante,ph747.  not  decided  that  the  son  coming  into  a  parish  and   contiauing 

as  part  of  his  Other's  family  under  a  certificate,  is  not  cap 
pable  of  having  his  derivative  settlement  shift  with  his  father's 
settlement ;  they  only  decided  that  a  child  named  in  the  certificate 
so  far  stood  in  a  difierent  situation  from  that  of  a  child  who  wai 
not  named,  as,  that  the  settlement  of  a  son  so  named,  who  had 
ceased  to  be  part  of  the  father's  family,  should  not  shifl  with  that 
of  his  father.  Now  here  the  son  had  gained  no  settlement  of  hit 
own  at  the  time,  but  was  living  with'his  father  as  part  of  his  family ; 
(c)iffi/0,pL684,  and  the  cases  of  Cold  Ashton  and  Deddington  (c)  having  decided 
^^S,  that  the  settlement  of  a  son  so  circumstanced,  though  named  in  the 

certificate,  shall  vary  with  the  subsequent  settlement  of  the  father; 
and  that  if  he  come  into  the  parish  as  part  of  the  father's  family 
with  a  certificate,  his  being  named  in  it  does  not  prevent  the 
shifting  of  his  settlement  with  his  father's.  This  case,  therefore^ 
is  distinguishable  from  those  of  Testerton  and  BatkeastoM, 
-—  Bayley  J.  The  true  construction  of  the  certificate-act 
seems  to  be,  that  a  pauper  having  an  independent  settlement 
of  his  own,  and  not  merely  a  derivative  settlement  from  the 
father,  shall  not,  if  named  in  the  certificate,  gain  a  settlement 
in  the  certificated  parish,  except  in  one  or  other  of  the  ways 
permitted  to  the  father  himself;  but  if  the  child  come  into 
parish  under  the  certificate  of  his  father,  having  only  a  derivative 
settlement  from  the  father,  what  is  there  to  prevent  his  settlement 
shifting  with  that  of  his  father,  as  in  other  cases  ?  The  act  •  does 
not  say  it  shall  not ;  and  the  cases  say,  that  though  named  in  the 
certificate,  he  shall  be  treated  as  part  of  his  father's  family,:  and 
his  settlement  shift  with  his  father's.  It  is  said,  indeed,  that  by 
the  words  of  the  act,  the  settlement  of  a  certificated  penoo  can 
only  be  acquired  in  the  certificated  parish  by  two  modes,  and  that 
this  is  not  one  of  them.  But  I  think  the  fiulacy  of  the  argument 
is  this,  that  the  children  do  not  come  into  the  parish  under  the 
certificate  tuo  jure^  but  only  as  part  of  the  father's  family  uader 
his  protection.  The  cases  of  Cold  Ashton  and  Deddington  have 
decided  this  point,  and  if  it  were  not  tlie  true  construction,  tbii 
inconvenience  would  follow;  that  however  youn^  the  children 
might  be,  coming  m'ith  their  father  into  the  parish  with  a  certificate 
naming  them,  if  the  father  gained  a  new  settlement  tliere,  he  would 
be  settled  in  one  parlsl),  and  the  children  in  another.  —  Order  of 
Sessions  quashed. 
A  pauper  may  750.  Rex  v.  St.  Martin  at  Oak,  M.  T.  53  G.S.  16  J5as<,S0S. 
be  removed  ««.  Removal  from  5/.  M.  to  Z). — Order  quashed,  subject,  Ac— 
from^a^l^nsh  fi^^  pauper  havbg  gained  a  settlement  in  jP.,  gained  a  subaequest 
rcaKUDg  under  ^^ttl^ment  in  D.  Some  y eara  after  he  bad  gained  such  settlemeat 
McgrUScaie  fo  a  at  D.,  F.  granted  a  certificate  to  St»  M,,  acknowledging  the  pacper 
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to  be  an  inhabitant  legally  settled  in  F. ;  and  the  pauper  con-  parbh  in  which 
tinued  to  reside  in  St.  M,  under  this  certificate,  receiving  occasional  he  gained  a  sec-, 
relief  from  F,y  until  the  time  of  his  removal  to  Z>.     The  question  tlement  before 
for  the  opinion  of  the  Court  was,  whether  the  parish  of  St.  M.,  ^  *™?^  ^ 
into  which  the  pauper  came  by  certificate,  were  not  bound  to  re-  and^wed  n^of 
move  him  back  to  the  certifying  parish,  under  the8&9fF.8.  neceMitybe 
c.  30.  —  But  the  Court  were  clearly  of  opinion  that  the  act  was  removed  to  the 
not  restrictive  of  the  power  of  removal  from  the  parish  to  which  certifying 
the  certificate  is  granted  to  any  other  parish,  but  only  conclusive  P*™**- 
upon  the  certifying  parish  as  between  that  and  the  parish  to  which 
the  certificate  is  granted.     This  was  considered  to  be  the  object 
of  the  act  in  Rex  v.  Lubbenham  (a),  and  in  a  prior  case  of  Rex  v.  (a) ^m^, pi. 741, 
St.  Giles  (b),  all  the  authorities  agree  that  it  signifies  nothing  when  m^,,/^  pi. 730, 
the  certificate  was  granted ;  it  is  only  an  estoppel  upon  the  parish 
grnntin?  it,  as  between  the  two  parishes.  —  Order  of  Sessions 
quashed. 

IV.  Continuance  and  Determination  of  Certificates. 

751.  Rex  V.  Sudbury y  H.  T.  28  G.  2.  2  Burr.  S.  C.  S73.  — One  ^  certificate  it 
T.  B.f  and  B.  his  wife,  and  their  children,  were  certificated  from  discharged  by  a 
S.  to  U.     T.  B,  died  there.     B.  the  widow,  and  J.B.  their  son,  removal  of  the 
became  actually  chargeable,  and  were  then  removed  and  sent  pauper  to  the 
back  from  U.  to  S.     B.  died  at  S. ;  but  her  son,  J.  B.,  the  present  fff  "^^tifi^*^^ 
pauper,  was  bound  by  indenture,  as  a  parish  apprentice  from  the  ^ag^^vcn. 
parish  of  <S.,  to  E.  jB.  of  U.,  and  served  out  his  apprenticeship 

there.  It  was  contended  that  the  certificate  was  still  in  force, 
and  that,  therefore,  this  pauper  had  not  gained  a  settlement  in  (7. 
by  his  apprenticeship  there;  the  statute  9&  10  TF.S.  c.4.  having 
declared,  that  no  certificated  person  shall  gain  a  settlement  in  the 
certificated  parish,  except  by  renting  a  tenement  of  10/.  a  year, 
or  by  serving  an  annual  office  in  the  parish.  —  Ryder  C.  J.  The 
question  is,  Whether  he  is  to  be  considered  as  a  certificate-man 
now?  and  we  are  all  of  opinion,  that  the  removal  of  J.B.  from 
U.  to  S.,  restored  him  as  fully  as  if  there  had  been  no  certificate 
ut  all;  the  certificate  was,  if  I  may  say  so,  functus  officio,  after 
this  order  of  removal  back  again  to  the  parish  which  gave  it.  It 
can  have  its  effect  but  once ;  and,  therefore,  after  this  order  of 
removal  back  again,  it  can  have  no  further  effect.  The  intention 
of  the  certificate  is  to  secure  the  parish  which  receives  such  certi- 
ficate-persons from  being  obliged  to  support  them  and  their  family, 
in  case  they  should  become  chargeable.  Now  this  event  did  fall 
out ;  and  they  were  accordingly  removed  back  again. 

752.  Rex  v.  Taunton,  St.  Mary  Magdalen,  T.  T.  29&S0G.2.   AcerUficate 

Burr.  S.C.  402 R.  B.,  the  grandfather  of  the  -^auper,  came  maybedis- 

from  T.  St.  J.  to  T.  St.  M.  with  a  certificate  duly  executed  and  charged  by  the 
allowed.    He  afterwards  went  back  into  the  parish  of  T.  St.  J.,  JJJISSL'  "'  the 
and  there  had  R.  his  son,  the  father  of  the  present  pauper.     R,,  I^"!^^^ 
the  pauper's  father,  afterwards  married  in  T.  S^.  J.,  and  went  and  riah,  a^there 
lived  with  his  wife  and  family  in  a  house  there,  apart  from  his  remaining  for 
father,  and  had  issue  therein  K.,  the  pauper.    R,,  the  grandfather,  »«ch  h  length  of 
died  in  T.  St.  J.    After^vards  /?.,  the  father,  died  :  R.,  the  pauper,  St*l^^2r 
was  then  bound  out  an  apprentice,  by  the  parish  of  T.  St.  J.,  into  ^  wuJt^mSi 
the  parish  of  T.  St.  M.,  and  there  sensed  his  apprenticeship. —  desert  the  cn- 
Dennison  J.,  delivered  the  resolution  of  the  Court:  We  nold,  tificate. 

CaUL  98.145. 
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that  the  certificate  was  of  no  force  at  the  time  of  the  grandton't 
being  put  apprentice  in  7.  Si.  M«>  but  was  then  totally  at  an  end- 
For  in  so  long  a  course  of  time  as  this  is,  and  aflcH*  such  a  de» 
sertion,  we  will  conclude  that  there  was  an  end  of  it;  and  it  ongiit 
to  have  been  given  up  (a)  to  the  parish  of  St.  J.  It  was,  at  thr 
time  when  the  order  in  question  was  made,  and  under  the  circum^ 
stances  of  this  case,  of  no  more  effect  than  if  it  had  never  been 
given.  It  was  absolutely  waived  and  deserted;  and  the  father 
and  grandfather  of  this  pauper  could  not  have  gone  to  Si*  M* 
again  without  a  new  certificate ;  the  old  one  being  totally  at  an 
end.  It  is  a  good  deal  like  the  case  of  Utioxeter  (i),  where  tha 
certificate  was  considered  dM  functus  officio^  and  as  if  it  had  never 
at  all  existed;  being*  in  that  case,  totally  at  an  end,  as  being 
satisfied,  and  having  had  its  full  and  whole  effect,  by  the  removal 
of  the  paupers,  under  an  order  of  justices,  to  the  parish  who  had 
given  tne  certificate.  Therefore,  without  entering  into  a  discus* 
sion  of  the  extent  of  the  certificate,  or  how  many  descents  the 
word  '<  family"  shall  include ;  or  drawing  the  line  minutely  and 
exactly,  what  shall,  or  shall  not  be  esteemed  an  emancipation  of  a 
son  from  his  father's  family ;  it  suffices  here,  that  we  go  upon  the 
particular  circumstances  of  this  case,  that  after  so  great  a  length 
of  time,  and  such  a  desertion  of  it,  this  certificate  shall  be  looked 
upon  to  be  at  an  end,  and  as  if  it  had  never  been  given :  and  if  so, 
then  the  apprenticeship  of  R*  J3.,  the  pauper,  will  have  just  the 
same  effect  as  if  no  such  certificate  had  ever  been  given  at  all,  or 
were  any  ingredient  at  all  in  the  case;  that  is  to  say,  that  the  ap* 
prentice  is  settled  in  St.  M. 

753.  Rex  v.  Spatiandi  H.  T.  5  G.  3.  Burr.  5.  C.  527.  —  H., 
when  a  boy  about  14  years  of  age,  was  legally  bound  an  i^ 
prentice  by  his  father,  to  one  O.  of  C.,  a  certificated  person  (rwa 
M.  to  C.  /  and  served  his  master  in  C.  for  some  years.  Then  the 
apprentice  removed  with  his  master  into  S,,  where  he  served  him 
for  40  days  and  upwards,  and  then  was  married  to  a  young 
woman,  whose  parents  lived  in  C.  ;  and  till  the  expiration  of  the 
apprenticeship  which  was  upwards  of  half  a  year,  the  apprentiosi 
as  such,  daily  worked  with  his  master  in  S,,  but  went  and  lodged 
with  his  wife,  at  her  parent's  house  at  C.  It  was  contended,  thM 
the  removal  of  the  master  and  his  apprentice  from  C.  to  &  being 
voluntary,  and  not  by  an  order  of  two  justices,  the  certificate  was 
not  therebv  deserted,  but  was  still  in  force,  and  that  therefore  the 
pauper  had  gained  no  settlement  under  the  apprenticeship.  —  Bat 
the  Court  held,  that  although  the  certificate  still  subsisted,  yM 
that  he  had  gained  a  settlement  in  S.,  for  that  the  12  Ann,  c.  18* 
(  2.,  only  says,  that  an  apprentice  shall  not  gain  a  settlement  in  die 
parish  to  which  his  master  was  certificated:  and  the  order  t«* 
moving  him  from  C.  to  F.  was  affirmed. 

754s  Rex  v»  Frampton^upon-Severn,  T.  T.  20  G.  3.  Dtmgl.  417« 
—  In  the  year  1751,  the  parish  of  T.  granted  a  certificate  to  tk 
parish  of  jP.,  acknowledging  J.  M.,  and  ^nn  his  wife,  to  be  settled 
m  Tm  Under  this  certificate  they  lived  in  F.  till  the  latter  end  of 
1753,  or  the  beginning  of  1754,  when  they  voluntarily  returned  to 
T.f  and  had  afterwards  a  son,  named  S.,  born  there.  «/•  3f.,  the 
father,  continued  to  live  in  T.  for  17  or  18  years ;  when,  on  the 
death  of  a  relation  in  F.,  he  went  there  by  himself  (his  wiie  being 
dead)  to  possess  himself  of  the  effects,  and  remained  there  about 
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six  months;  when  being  taken  ill,  he  was,  by  the  parish  of  T.,  hbvd and terr- 
recommended  to  G.  innrmary,  and  there  died.     Before  he  went  ing  a  year  in  the 
to  J*«,  to  take  possession  of  his  relation's  effects,  S.,  the  son,  was  parinh  certified 
hired  for  a  year  to  R,  V,,  in  J*.,  and  lived  with  him  two  or  three  ^  g»in»  •  ■««- 
years.    On  going  out  of  F.'s  service,  he  was  hired  again  in  jp.  to  hirimTanlse?- 
C,  and  lived  with  him  for  two  or  three  years,  and  till  aflter  his  ^Iq^, 
father  died.    The  son  afterwards  married,  and  had  a  child,  and  his 
wife  and  child  were  the  paupers  who  were  removed  by  the  two 
justices  from  F.  to  T.  —  Lord  Mansfield  :    The  exact  circum- 
stances of  this  case  have  not  occurred  before,  though  the  principle 
of  desertion,  by  long  disuse,  is  to  be  found  in  that  of  Taunton.    But 
here  there  was  no  faith  given  by  the  parish  of  l*'.  to  the  certificate, 
as  to  S,f  whom  they  never  heard  of  till  he  came  there  as  an  eman- 
cipated person.   The  case  seems  to  me  much  stronger  than  that  of 
Taunton. — Willes  and  Ashhurst  Js.  of  the  same  opinion.— Bul- 
i^ER  J.     I  am  of  the  same  opinion.     There  are  no  reasons  stated  for 
the  judgment  in  Rex  v.  Spoiland  (a),  and  it  does  not  appear,  either  (a)^fi/«,pl.75S. 
that  the  Court  meant  to  contradict,  or  that  the  decision  did  con- 
tradict the  case  of  Rex  v.  Taunton,  (b)  (b)Jnie,p},7S2. 

755.  Rex  v.  Keel  (c),  H.T.  22  G.  3.    CaW.  144.  —  Pec*,  the  a  pauper  w/im- 
pauper,  was  born  in  the  parish  of  J3.,  where  her  father  and  mother  taHly  leaving  the 
resided  under  a  regular  certificate  from  the  parish  of  K. :  Some  ?*"&*>  to  which 
few  years  af^er  she  was  born,  her  father  and  mother  died  at  B^  ^!1^a^  *d'^fter 
where  she  remained  after  their  death,  till  she  was  about  seven  »„  absence  of 
years  of  age,  with  her  brother,  who  was  named  in  the  certificate ;  seven  yean  tN>- 
and  then  voluntarily  went  to  the  parish  of  A*.,  where  she  remained  luntarilyreiwm- 
till  she  was  14"  years  of  age;  during  which  time  she  was  main-  «»w  to  the  tame 
tained  bv  the  parish  of  AT.     She  then  hired  herself  for  a  year,  and  ^^  J^. 
served  the  year,  and  two  or  three  years  in  the  parish  of  K. ;  at  |^2l  to,  and  to 
the  expiration  of  which  last  service  she  returned  voluntarily  to  the  abnmcfa  of  the 
parish  of  B,  to  her  brother's  house ;  and  was  afterwards  hired  to  same  family 
one  P,  of  B*  for  a  year,  and  served  him  such  year  in  -B.,  and  was  '^th  whom  Ae 
then  hired  for  and'  served  another  vear  with  H.  in  ^.  — .  Lord  >»dWbreHTed 
Mansfield.     The  question  is.  Whether  the  pauper  returned  to  ^^^  does  not' 
the  certificated  parish  under  the  faith  of  the  certificate  ?  And  to  thereby  vacate 
this  point  the  reasoning  in  the  case  in  F,  is  material.     It  strikes  her  ctrdficate. 
me  that  she  returned  independently  and  as  sui  juris,  rather  than  Il.v.Ing«orth, 
to  her  old  home  and  parish,  and  under  the  certificate— Willes  J.  pot»  pi*  764. 
It  is  the  misfortune  of  these  cases^  that  each  must  stand  upon  its 

own  circumstances.    The  inquiry  here  must  be.  Whether  the  cer« 

tificate  VI2A  fundus  ojfficio  f  —  The  fact  is,  that  the  pauper  returns,' 

and  returns  voluntarily^  to   the  house  in  which  she  had  before 

resided  under  the  certificate,  which  ever  since  had  belonged,  and 

which  then  belonged  to  her  brother,  who  was  at  that  time  resident 

there  under  the  certificate.     It  certainly  was  not  discharged  as  to 

him ;  and  there  do  not  appear  to  me  to  be  circumstances  in  the 

erase  sufficient  to  warrant  us  in  saying,  that  it  was  so  with  respect  g^  «.  _. 

to  the  pauper.  —  Lord  Manspield  :  1  am  satisfied.     The  volun-       .^  otaervr*" 

tary  return  to  the  house  of  her  brother,  who  was  then  resident  adon  on  B. ». 

under  the  certificate,  had  escaped  me. — Ashhurst  J.  concurred.  Heath,  jtaUp 

756.  Rex  v.  Findem,  E.  T.  24  G.3.  Editor'*  Af  SS.  —  The  P^-  7«2- 
fMiuper,  being  settled  at  F.,  at  Lady-day  1782,  took  two  acres,   A  certificat* 
two  roods,  and  two  perches  of  land  there,  for  a  year,  at  the  rent  of  gnntedtom 
V^  an  acre ;  and  at  Old  May-day  following  took  a  tenement  at  SSJ^'^i^ 

(r)See  Rex  v.  BleHby,  ante,  pl«  BI.     Rex  o.  Moricj,  poM,  pi.  769.  irraaovaMe 
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(fr)  But  see  the 
ovseof  All. 
Satototfc  Sl 
Oilei^  ante, 
nL  7S0.y  where 
It  is  detennined 
that  a  certificate 
concludes  the 
parish  giving  it 
only  against  the 
parish  to  which 
it  is  given. 

(c)  Rex  p. 
White  Wal- 
tham,anto,pl. 
7S1.  and  Rex 
o.  Headcom, 
ante,  pi.  784. 


M.f  at  the  yearly  rent  of  71. 10^.,  amounting  together  to  upwards  of 
1 0/.  a  year.    On  the  14th  of  May  he  went  to  reside  on  the  tenement 
at  M, ;  and  on  the  14th  of  June  following  the  churchwardens  and 
overseers  of  F.,  at  the  request  of  the  pauper,  granted  him  a  cer- 
tificate, acknowledging  him,  his  wife,  and  children,    lo  be  le- 
gally settled  in  jP.,  which  certificate  was  duly  allowed  by  two 
justices,  and  delivered  to  the  parish-officers  ot  M.    The  paupet 
continued  to  occupy  all  the  premises  until  the  Michaelmas  tol- 
lowiog,  but  there  was  no  fresh  taking  after  the  granting  of  the 
certificate.    The  pauper  was  removed  to  F,^  and,  on  appeal,  the 
Sessions  confirmed  the  order,  stating  the  above    case.  -» Mr. 
Bbarcroft  said,  the  pauper  liad  come  to  Af.  under  a  certifi- 
cate, and  that  certificate  could  be  got  rid  of  only  by  a  sub- 
sequent act,  which  act  must  be  a  taking  of  10/.  a  year.     In  this 
case  it  was  sufficient  to  say,  that  there  was  no  taking  subaequeiit 
to  the  certificate.    The  statute  9  &  10  JVmS.  c.  11.  is  expressa  thait 
the  certificated  person  must  take  a  lease  of  iOl.  a  year,  which  ii 
the  more  remarkable,  as  the  statute  13  &  14  Car.  2.  c.  12.  which 
authorizes  the  removal  of  persons  from  tenements  under  lOL  a 
year,  uses  the  words  **  coming  to  settle ;"  so  that  greater  strict- 
ness was  intended  in  the  case  of  persons  living  under  certificates. 
Besides,  the  principle  of  the  statute  was  the  ability  to  take  a  fivm 
of  such  a  value,  and  the  ability  must  necessarily  relate  to  tlie  time 
of  the  contract :  a  taking  10  years  before  would  be  no  proof  of 
ability  now ;  and  it  was  impossible  to  draw  any  line,  if  the  words 
of  the  statute  were  departed  from.     As  to  the  authority  of  a  cer* 
tificate,  they  cited  the  case  of  Honiion  v.  St.  Mary  Axe  (a)  to 
show  that  it  was  conclusive  against  the  certifying  parish  as  to  all 
the  world.  '(^)    It  was  possible  that  in  this  case  £e  pauper  did  not 
want  a  certificate ;  but  that  was  no  more  than  conjecture,  for  the 
renting  might  be  fraudulent,  and  the  certificate  prevented  the 
parish  of  JVf.  from  making  the  inquiry.    But  whether  true  or  false, 
the  certificate  was  conclusive,  and  not  to  be  disputed  by  F.  There 
Ere  several  cases  where  a  woman  certificated  as  a  wife  was  proved 
not  to  be  so ;  but  the  Court  held,  that  the  parish  was  estopped, 
and  should  have  inquired  before  they  granted  the  certificate,  (c) 
As  to  any  hardships  in  this  particular  case,  they  said,  it  was  of 
much  more  consequence  that  general  rules  should  be  adhered  to. 
-—Mr.  Bower,  contrd,   said,   it  was  not  true  that   the  pauper 
came  into  the  parish  of  M.  under  a  certificate.     He  was  already 
there,  residing  upon  his  own  estate,  and  irremovable.     He  had  aa 
inchoate  right  to  a  settlement,  which  he  might  perfect  by  re- 
sidence.    The  certificate  was  true  at  the  time  it  was  granted,  tor 
the  pauper  was  then  settled  at  F. ;  but  as  soon  as  he  completed 
his  residence  of  40  days,  he  became  settled  at  M.    There  couU 
be  no  doubt  but  on  a  fair  construction  of  the  statute  his  *'  cod- 
tinning  to  hold,"  was,  in  this  case,  equivalent  to  **  taking."—-  Ths 
Court  took  time  to  consider  of  this  case ;  and  some  aays  aAer« 
WiUes  J.  delivered  their  opinion  as  follows :  The  pauper  in  tbii 
case  had  no  occasion  for  a  certificate.    He  was  irremovable,  but 
had  not  yet  gained  a  settlement.    It  is  not  stated,  that  the  parish 
knew  he  had  no  occasion  for  a  certificate.     The  statute  does  not 
aay  that  the  taking  should  be  before  or  afler.     The  principle  it 
goes  on  is  ability  to  take,  which  this  pauper  certainly  had.    Wc 
are  all  of  opmion»  that  he  gained  a.  settlemeat  at  Af.  notwith- 
standing the  certificate.  —  Order  quashed. 
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757.  Rex  r.  Bhdkam,  H.T.  25  6.  S.  EDiro%'i  MSS.  —  G.E.  Amiitotaw 
and  his  wife  were  removed  from  W,  to  £••  and  the  Sessions  con-  disclMiged  by 
firmed  the  order,  and  stated  the  following  case:  J.E.,  father  of  ^^^JJ^T" 
the  pauper,  about  SO  years  ag<o  went  by  certificate  from  B.  to  fF..  ^^    "^  |^ 
and  nnder  this  certificate  the  pauper  was  born  in  fV.    Afiter  re-  the  certifying 
siding  two  or  three  years  in  ^.,  the  father  T.oluntarily  removed  parish ;  and  a 
with  his  family  to  A.^  where,  (under  a  fresh  certificate  from  B»)  he  ^^^^  certificate 
resided  about  five  years.    He  then  voluntarily  removed  with  his  ^?"^  *!j'd~ 
family  to  St,  A,  in  C,  and  resided  there  (under  a  fresh  certificate  charsei  Uie  old' 
from  B.)  about  10  years.    From  thence  he  voluntarily  removed  ccrti6cate. 
with  his  family  to  the  parish  of  A.  S.,  otherwise  P.>  in  the  same  s.C.Cald.  500. 
city,  and  there  lived  about  six  months  (under  another  certificate  See  R.  «.  Sl 
from  B,) ;  when  falling  into  distress*  and  applying  for  relief,  the  Peter*s  Derby, 
parish-officers  obtained  an  order  of  two  justices  for  the  city  for  P^>  P^  '^^^' 
the  removal  of  J.  E,  the  father,  his  wife,  and  five  children,  from 
A.  S.  to  B.  (the  said  J,  E.  then  having  only  five  children) ;  but  G^ 
the  pauper,  being  then  employed  by  one  Af.  to  look  after  horses 
as  a  stable-boy  in  St.  A.  aforesaid,  tne  adjoining  parish  to  A,  <$., 
he  was  not  removed  with  his  father ;  but  about  two  or  three  days 
after  he  went  to  his  father  at  jB.,  and  lived  with  him  about  six 
months  as  part  of  his  fiimily.     Being  then  16  years  of  age*  he  put 
himself  apprentice,  by  indentures  legally  executed  and  stamfMed, 
to  N,f  of  fV*f  cordwainer,  for  three  years,  the  greater  part  of 
which  time,  and  particularly  the  two  last  months  thereof,  he  served 
with  his  master  in  ^V.  —  Mimgay,  in  support  of  the  orders,  con- 
tended, that  the  original  certificate  from  B.  to  fV.  was  still  in 
force  as  to  the  father  and  all  his  family,  or,  at  least,  as  to  this  son 
the  pauper :  it  must  be  shown  on  the  other  side,  either  that  the 
certificate  was  deserted,  or  that  it  was  discharged.    The  case  of 
Rex  V.  Taunton  St,  Mary  (a),  which  was  the  leading  case  as  to  the  fa)Jnie,^h759, 
desertion  of  a  certificate,  went  on  many  particular  circumstances 
which  do  not  occur  here.     The  time  in  this  case  is  much  less,  and 
the  father  never  returned  at  all  to  jB.,  after  the  granting  of  the 
certificate  to  JV.,  until  he  was  removed  from  A.  S*     A  certificate 
removed  upon  is  certainly  at  an  end,  but  there  is  no  case  which 
says  the  granting  of  a  fresh  certificate  to  a  different  parish  shall  be 
a  discharge  of  the  old  certificate.   There  is  no  reason  why  20  cer- 
tificates to  different  parishes  should  not  subsist  at  the  same  time : 
for.  What  is  a  certificate  but  an  acknowledgment?     As  to  the  re- 
moval from  A.  S.,  the  pauper  was  not  the  object  of  that  order ;  he 
was  not  removed  by  it,  nor  could  he,  for  he  was  not  actually 
chargeable.     There  was  no  express  decision,  that  the  certificate 
was  not  discharged  as  to  him  by  the  removal  of  the  father ;  but 
Aston  J.  in  the  case  of  Rex  v.  Framlingkam  (6),  inclined  to  think  (b)Jnu,p\,690. 
that  it  was  discharged  only  as  to  those  persons  of  the  family  who 
asked  relief,  and  that  it  remained  in  force  as  to  the  rest.  —  Mr. 
Bearcroft,  contrH :  Here  is  the  strongest  evidence  of  desertion ; 
for,  besides  the  length  of  time,  30  years,  there  are  several  removals 
in  &ct,  followed  by  a  removal  in  law.    2dly»  A  new  certificate 
discharges  the  old  certificate.    There  is,  indeed,  no  express  de- 
cision on  the  point,  but  a  certificate  is  an  acknowledgment  to  a 
particular  parish,  and  when  a  new  one  is  granted  the  old  one  is 
gone,  because  no  longer  necessary.     But,  3dly,  The  order  of  re- 
moval firom  A.  S.  is  decisive,  if  the  other  points  were  doubtful. 
An  order  of  removal  from  the  same  place  discharges  a  certificate ; 
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(m)AiUejfi»7Sl»  it  hjundus  offido  ;  that  is  decided  in  the  case  of  Rex  t.  Smdbmnf(a\ 

«nd  is  admitted  by  Mr.  Mingay.     A  removal  from  a  third  place 
has  the  same  e£Pect,  because  any  order  of  removal  renders  the  cer- 
tificate unnecessary,  there  being  th^n  an  adjudication  on  record 
concerning  the  settlement  at  a  time  subsequent  to  the  certi6cate. 
The  pauper  is  expressly  included  in  this  order,  and  removed  by 
it ;  for  it  is  for  all  the  five  children,  and  his  going  a  few  days  after 
the  rest  makes  no  difference ;  but  if  he  were  not  named  in  it,  the 
removal  of  the  father  would  discharge  the  certificate  as  to  him. 
He  is  not  named  in  the  certificate,  being  born  after  it  was  granted. 
He  is  included,  by  operation  of  law,  as  part  of  his  father's  family; 
he  goes  to  A.  <S.  as  part  of  his  family ;  and  returns  as  part  of  it  to 
B.  —  Lord  Mansfield  :  I  think  the  original  certificate  granted 
SO  years  ago  was  discharged  by  the  subsequent  certificate  ;  and  if 
not,  it  was  certainly  discharged  by  the  order  of  removal.— Ordeit 
quashed. 
A  Becond  certi-       758.  Rex  v.  St.  Peter,  in  Derby,  E.  T.  26  G.  8.  1  T.  iJ.  2ia  — 
***di**hlS^"    '^^^  pauper,  on  the  5th  of  November  1751,  was  bound  apprentice 
a^onn^^^     for  seven  years  to  P.,  in  the  parish  of  j1.  S.,  to  which  place  P.  had 
giren  by  the        &  certificate  from  the  parish  of  S,    The  pauper  served  his  master 
■ame  parish.        in  A.  S.  about  five  years  and  a  half;  and  the  master,  with  hk 

family,  at  Lady-day  1757  removed  to  C,  where  he  resided  till  the 
14th  of  January  1758,  when  S.  granted  P.  a  certificate.  Be- 
tween  Lady-day  IT 51  and  the  14th  of  January  1758,  the  pauper 
served  his  master  upwards  of  40  years  in  C.  P.  the  master,  never 
returned  to  A»  <S.,  but  continued  at  C.  under  the  certificate.  The 
pauper  returned  to  A.S.  in  the  summer  1758,  and  served  his 
master  there  upwards  of  40  days  afler  S.  had  granted  the  certifi- 
cate to  C.  The  only  question  was.  Whether  the  second  certificate 
to  C  discharged  the  former  one  to  A.  S.,  they  having  both  been 
given  by  the  parish  of  S*f  The  Court,  bemg  of  opinion  that 
(6)uf file, pL 757.  this  question  was  determined  by  the  case  of  Rex  v.  Birdkam  (b), 

discharged  the  rule,  without  hearing  any  argument. 
A  certificate  759,  7^^^  y,  WarUington,  E.  T.  26  G.3.  1  T.  R.  241.—  fF.B^ 

AeMriS  ^^^^^^  ®^  ^®  pauper  J.  J5.,  about  the  year  1736  came  into  die 

gran^Dg  it,  parish  of  H.  with  a  certificate  from  the  parish  of  IF.,  acknowledge 
show  dearly  mg  him  and  his  family  to  be  settled  in  the  said  parish.  Oo  the 
eome  matter  in  20th  of  October  1748,  J  M,  the  lord  of  the  manor  of  i/.,  granted 
dwclwgethere-  jq  ^j,e  said  iV,  5.,  and  his  heirs,  one  parcel  of  the  waste  groond 
^Jj^T^^^  called  the  G.  P.,  parcel  of  the  manor  and  in  the  parish  of  «.,  and 
presume  such  ^®  ^"'^^  ^  house  thereon,  and  lived  therein  for  several  years  altor- 
discbarge  from  wards  as  the  owner  thereof;  but  it  did  not  appear  to  the  Sessioof 
other  fKti.         whether  this  was  a  voluntary  grant  on  the  part  of  Mr.  M^  or  s 

pecuniary  purchase  on  the  part  of  B.  —  The  Court  :   The  paridi 
who  grants  must  get  rid  of  a  certificate ;  if  that  can  be  done  oalj 
by  presumption  it  must  stand  good,  for  then  the  Court  cannot  pre* 
sume  one  way  or  the  other ;  whoever  wants  to  set  aside  that  whidi 
ever  existed,  must  show  something  which  destroys  it ;  and  the  ap- 
pellants, not  having  satisfied  the  Sessions  that  this  was  a  voitmiary 
gifty  cannot  now  impeach  the  order  of  removal. 
If  a  pauper  quit       760.  Rex  V.  Nemngtony  T.  T.  26  G.  3.  1  T.  R.  354.  —  The  &• 
tbe  parish  to       ther  of  the  pauper  resided  at  N.  about  four  years,  under  a  certifi- 
finite  i?^  "^    ^^®  ^^^  ^''  bearing  date  the  2d  day  of  June  1748,  during  which 
without^u^    *  ^^^^  ^^^  pauper  was  born.    The  father  tlien  moved  with  his  whole 
intention  of        family  to  the  hundred  of  JF/.,  distant  about  nine  miles  from  M,  and 
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Kf aid  there  for  two  years;  and  from  thence  also  moved  with  hn  retnrning, Um 
whole  family  to  iS.,  cfistant  eight  miles  from  iVo  where  he  con-  certificMe  is  at 
tinned  about  four  years,  when  he  died  tliere.  About  two  years  ^  ^^* 
after  the  father's  death,  his  mother  went  to  N.^  to  keep  her  uncle's  R"  <*•  I"S- 
iiouse,  with  whom  she  continued  till  his  death.  She  afterwards  ^<^^*  1^*^^ 
lived  at  iV.,  till  she  herself  died,  and  was  relieved  by  JV.,  having,  ^  '^*** 
after  her  husbands  death,  got  a  settlement  there.  The  pauper, 
within  a  year  after  the  father's  death,  went  to  A^.,  and  there  hired 
himself  (being  unmarried)  as  a  servant  to  one  A^  of  the  said  parish 
of  M,  for  a  year,  atid  lived  with  him  in  N.  the  whole  of  the  year 
under  the  hiring,  and,  at  the  expiration  thereof,  continued  with  his 
master  for  another  year,  in  the  said  parish,  as  a  yearly  servant ; 
and,  at  the  expiration  of  his  service  with  A.^  hired  himself  to  one 
S.,  minister  or  AT.,  for  a  year,  as  a  servant,  and  continued  in  his 
service  two  years,  and  never  gained  a  settlement  elsewhere.— 
Lord  Mansfield  C.J.  It  is  admitted,  that  there  may  exist  a 
case  in  which  a  certificate  shall  be  considered  as  functtis  officio* 
Then  the  Court  ought  to  draw  a  line,  in  doing  wJiich  it  will  be 
material  to  consider  what  is  the  nature  of  a  certificate.  It  seems 
to  me,  that  a  certificate  by  the  parish  from  which  the  pauper  goes 
to  anotlier,  is  an  indemnitif  to  that  other  parish  ^froin  the  cotise- 
ffuenees  of  ])emiiititig  him  to  reside  there;  there  it  has  done  its 
office  the  moment  tliat  residence  is  permanently  at  an  end.  A 
temporary  absence  for  a  particular  purpose  will  not  discharge  it ; 
but  when  the  pauper  has  left  the  certificated  parish  for  years, 
and  neither  party  has  had  any  reliance  upon  the  certificate,  then 
it  has  done  its  duty,  and  has  no  longer  any  operation.  In  the 
present  case  the  pauper  had  left  the  certificated  parish  for  six  years, 
without  any  intention  of  returning,  by  which  it*  is  manifest  that 
the  certificate  was  discharged.  —  Willes  J.  The  true  question 
is.  Whether  the  pauper  came  into  the  parish  of  N*  under  tnejaiih 
of  the  certificate  ?  The  father  had  removed  with  his  whole  family 
to  II,f  and  afterwards  to  another  parish,  where  he  died,  without 
having  returned  to  W  In  some  respects  this  is  a  stronger  case 
than  that  of  Rex  v.  Frampton  (a)  :  for  in  that  case  the  father  did  (a)Aiue,^.754. 
return  to  the  certificated  parish ;  here  he  did  not.  Again,  in  that 
cose  the  hiring  and  service  of  the  son  were  in  the  life-time  of  the 
father ;  here  the  pauper  was  not  hired  in  N.  till  after  the  father's 
death ;  and  at  the  time  he  so  hired  himself  the  mother  resided 
eUewhere,  and  all  the  parties  seem  to  have  considered  the  corti- 
cate as  at  an  end.  When  there  is  a  decided  case  to  support  us, 
minute  circumstances  should  not  induce  us  to  make  any  alteration 
in  the  law.  It  is  said,  that  this  case  differs  from  that  of  JFl,  because 
the  pauper  was  born  in  the  parish ;  but,  taking  all  the  circum- 
stances together,  that  makes  no  difference,  for  none  of  the  family 
thought  of  the  certificate ;  the  father  had  left  the  parish  and  was 
dead,  and  the  mother  was  living  elsewhere,  at  the  time  that  the 
pauper  returned  to  N. :  and  it  is  clear  to  me,  that  he  returned 
without  any  connideration  about  the  certificate.  This  case  is 
different  from  that  of  Rex  v.  Keel  {If);  there  the  pauper's  brother  (b)Jnie,^nss» 
remaineil  in  the  certificated  parish,  and  the  pauper  returned  to  his 
house,  under  the  faith  of  the  original  certificate,  and  not  with  a  ' 
view  to  a  hiring  and  service,  as  in  the  present  case ;  for  here  the 
pauper  came  into  the  parish  of  M  as  a  new  man,  the  certificate 
having  been  before  abandoned.  —  Asiiuurst  J.    The  rule  now 
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laid  down  is  safe  and  proper,  and  is  likely  to  be  attended  with 
fewer  inconveniences  than  any  other.  It  is  extremely  desiraUe, 
for  the  sake  of  the  public,  that  some  certain  rule  should  be  citiu 
blished,  which  I  think  should  be  this ;  As  the  intention  of  a  certi- 
ficate is  only  to  indemnify  the  parish  to  which  it  is  given  during 
^he  residence  of  tlie  pauper,  whenever  he  ieaveg  the  ceriificaiei 
parish  toUhout  any  intention  of  returning^  the  certificate  thoM  he 
taken  to  be  at  an  end;  any  other  rule  would  be  attended  with 
great  inconvenience.  No  precise  line  can  be  drawn  with  respect 
to  length  of  time :  but  where  a  pauper  has  once  quitted  the  pariih 
to  which  a  certificate  was  granted,  and  returns  to  it  again,  it  ii 
competent  to  that  parish  to  require  a  fresh  indemnity.*— Bullsb  J. 
In  ail  questions  relative  to  settlements,  it  is  desirable  that  some 
broad  plain  ground  should  be  established ;  and  in  these  came*  ooe 
of  two  rulcHB  must  hold ;  either  that  when  a  certificate  is  granted, 
the  pauper  shall  never,  during  his  whole  life,  gain  a  settlemeat  ia 
the  certificated  parish ;  or,  that  he  shall  discharge  the  certificate 
by  quitting  the  parish  to  which  such  certificate  is  granted,  tf 
this  nad  been  a  new  question,  the  first  would  have  been  the  bol 
rule,  because  it  accords  more  strictly  with  the  letter  of  the  act  of 
parliament ;  and  my  idea  is,  that  we  cannot  keep  too  close  to  the 
statute.  But  that  rule  cannot  be  adhered  to  without  overtumisg 
a  multiplicity  of  cases ;  for  it  has  been  decided  in  many  instaacapih 
(A)ifii/tf,p1.752«  that  a  certificate  may  be  abandoned.    In  Res  v.  TaunUm  (a),  the 

Court  said,  that  neither  the  father  or  the  grand&ther  could  hate 
gone  back  to  the  certificated  parish  without  a  new  certificate.  If 
that  went  on  any  principle  it  was  this.  That  the  grandfather  of  the 
pauper,  by  leaving  the  parish  to  which  he  was  certifiatfad» 

going  into  another  without  any  intention  of  returning, 
le  certificate.  Some  of  the  cases  bold,  that  if  a 
person  gain  a  settlement  in  a  third  paristi»  he  may  afteiasards  gaia 
one  in  the  parish  to  which  he  was  certificated-  The  fiict  oi  the 
pauper's  leaving  the  parish  is  known  to  the  parish-oScers,  bM 
they  cannot  know  what  the  pauper  does  after  he  has  Idfk  the 
parish.  Then  it  is  just  the  same  as  to  the  parish  receiving  the 
certificated  man,  whether  in  the  intermediate  time  he  has  dsaa 
any  act  to  get  rid  of  the  certificate  or  not ;  therefore,  in  all  csssi, 
whenever  a  pauper  returns  to  the  parish  again,  they  should  re- 
quire from  him  a  new  certificate  and  a  new  indemni^.  And  I 
hope  this  case  will  put  this  part  of  the  law  at  least  out  of  diipoie 
for  the  future. 
A  certificste  is  761.  Rex  v.  St.  Michael: s,  in  Coventry,  H.  T.  S4  G.S.  5  r.& 
2«*3^    B26.  —  In  1754  the  pauper's  father,  fV.  C,  with  his  famUy,  csmt 

nuuHoW^gAe  *^  ^^^^^  '"  ^®  P*"«^  ^^  '^*'  ^-^  "»^«'  ^  certificate  ironi  the 
certificated  parish  of  St.  &,  and  resided  there  till  1757*  He  then  quitted  the 
parish  with  all  parish  of  St>  M*,  and  went  with  his  family  into  the  said  pariih sf 
his  family,  and  St*  S.,  and  took  a  house,  where  he  resided  for  two  yean  sad 
SSSiM  in"  ^P'^ards,  during  which  time  the  pauper  was  born.  Then  W.  C 
otherparishlMd  ^^  father,  with  his  family,  returned  again  to  St,  Af.,  and  sisid 
doet  DotnviTe  ^^^^^  f'^^  ^^  \9iter  end  of  the  year  1767;  and  then  went  bad 
upon  his  return  with  his  family  to  St,  5.,  took  lodgings  in  that  parish,  and  polled 
^^^^"•n  at  the  general  election  for  JV.  He  afterwards  removed  to  another 
MMnceof  two    house  in  the  said  parish,  where  he  continued  till  177a     The 

pauper's  father  and  his  family  then  returned  to  St.  M^  and  stsid 
there  till  1776.  During  the  la&t  residence  in  St.  A/.,  the  pauper 
was  bound  an  apprentice  to  his.  father.     Soon  after  1776,  the 
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pauper's  father  took  the  pauper  with  him,  and  went  back  to  M»  and 
waa  folJowed  in  a  few  weeks  by  his  wife,  who  sent  his  goods  after 
bin  to  the  parish  of  A,  S.  in  M,  where  they  hVed  six  monthsy  wad 
worked  as  a  weaver,  and  the  pauper  resided  with  them.  The 
pauper's  father  then  removed  with  his  famiiy  into  the  parish  of 
Si.Pmin  N^  and  the  pauper  reiided  in  that  parish  more  than  40 
days.  The  pauper's  father  with  his  family  left  N.  in  1777,  aod 
sold  his  looms  there,  and  went  back  to  St.  M. ;  and  the  pauper 
afterwards  resided  with  his  father  under  the  indentures  of  appren« 
ticeship  upwards  of  one  year  in  iS^.  M.  The  Court  of  Seasioiia 
were  unanimously  of  opinion,  that  the  settlement  of  the  pauper  ia 
in  the  parish  of  St.  Af.— »Lord  Kenyon  C.  J.  The  concluding, 
part  of  the  case»  '^that  the  Court  of  Sessions  were  unanimously 
*'  of  ophfiion  that  the  settlement  o£  the  pauper  is  in  the  parish  of 
**  Si*  M.**  is  worth  observation  ;  because,  I  think  this  inference  is 
to  be  drawn  from  it,  that  the  justices  found  the  law  upon  this 
snfiiject  so  perfectly  settled  in  the  case  o^Rex  v.  Nemngton  (a),  that  (a)ifii/«,p1.76a 
the¥  thought  it  ought*  iiot  to  be  disturbed ;  and  I  perfectly  agree 
with  them.  In  the  oases  tliat  first  arose  upon  the  question  of* 
vteatiag  certificates  the  Court  did  not  lay  down  any  clear  prin- 
ciples applicable  to  all  case^.  At  first  it  was  supposed  that  the 
party  dmst  be  removed  from  the  certificated  parish,  in  order 
to  put  an  end  to  the  certificate;  but  it  was  at  length  settled 
in  Res  V*  Nexoington,  that  a  voluntary  removal  from  the  ceri« 
tificated  parish,  not,  indeed,  for  a  temporary  purpose  only,  but 
where  (as  Lord  Mansfield  said)  **  the  residence  there  is  perma^ 
**  neotly  at  an  end,'*  will  put  an  end  to  tlie  certificate.  A  mere 
temponirv  removal  I  understand  to  be  where  the  person  goes  from 
the  eertincated  parish  to  make  a  visit  elsewhere,  or  on  occasional- 
buciness,  leaving  his  family  behind  him  in  that  parish,  as  bein^ 
the  place  of  his  domicile.  But  in  this  case  the  pauper's  father 
vent,  taking  all  his  fisunily  with  him,  to  the  certificating  parish, 
where  he  took  a  house  and  resided  for  two  years ;  he  afterwards* 
went  back  to  the  certificated  parish,  and  again  returned  to  the 

S Irish  by  which  the  certificate  was  granted,  where  he  continued 
ree  years  more,  making  the  last  parish  the  place  of  his  permanent 
reaidence.  On  the  ground,  therefore,  that  he  left  the  parish  of 
Sim  M.f  not  for  a  temporary  purpose  only,  but  with  a  view  of 
flutking  the  certificating  parish  the  place  of  his  permanent  resi- 
dence, and  not  being  able  to  distinguish  this  case  from  that  of  Rex 
¥«  Newingtoftf  which  I  wish  to  adopt  to  its  fullest  extent,  I  am 
of  opinion  that  this  rule  for  quashing  the  order  of  Sessions  ought 
to  be  discharged.  In  this  case,  indeed,  there  is  another  ground 
on  which  the  original  order  is  bad ;  for  the  pauper  gained  a  settle- 
OMOt  in  ia  third  parish,  that  of  All  Sainis  and  Nortkamptonf  by 
aiSrvih^  there  more  than  40  days  under  the  indentures  or  appren- 
ticeship. However,  I  do  not  proceed  merely  on  this  particular 
grouDO,  but  on  the  broad  general  ground  establishied  in  the 
Nemngton  case,  namely,  that  the  certificate  panted  to  the  pauper's 
father  was  discharged  by  his  leaving  the  parish  to  which  the  cer- 
tificate was  given.  —  Ashhurst  J.  The  case  of  Rex  v.  Nemngton 
aeems  decisive  of  the  present.  The  principle  there  laid  down  was,-. 
that  when  the  party  leaves  the  certificated  parish,  without  any*: 
intention  at  the  time  of  returning  to  it,  the  certificate  is  at  an  end« 
Now  here,  when  the  pauper's  father  first  loft  the  parish  to  which 
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the  certificate  was  granted,  he  went  into  the  parish  which  had 
granted  the  certificate,  where  he  resided  with  his  family  for  two 
years.  He  was  then  domiciled  in  that  parish.  And  when  he 
went  a  second  time  to  St.  M.%  that  parish  should  have  re<}uired  a 
fresh  certificate^  —  Bullbr  and  Grose  J.  of  the  same  opmioo. 

762.  Rex  ▼.  Heath  (a),  E.  T.  34  G.S.  5  T.IL5SS.  —  j:  S.  the 
grandfather  of  the  paiiper,  being  a  settled  inhabitant  of  H.  came 
mto  the  parish  ot*  M.  under  a  certificate  dated  4th  of  October 
1745.    c/.  S.  resided  under  this  certificate  at  M.  to  the  time  of 
his  death,  wliich  happened  about  16  or  17  years  a^o.     About  two 
years  and  a  half  ailer  the  certificate  was  granted,  he  had  a  son 
bom,  namely,  R.  iS.,  the  father  of  the  pauper.    R.  continued  to 
reside  with  his  father  at  M.  until  he  (i2.)  attained  the  age  of  24 
years,  when  he  married,  lived  in  a  separate  house  at  Af.,  and  bad 
a  child  (the  pauper),  and  has  lived  separate  from  his  father  to 
the  present  time.    R.  S,  also  occupied  with  his  house  for  three  or 
four  years  a  close  of  land  in  M.,  both  together  being  under  the 
value  of  10/..*  for  which  he  from  the  time  of  his  marriage  as  abore 
stated  (except  for  the  last  three  or  four  years)  has  been  rated  to 
and  has  paid  the  poor  assessments  within  M.    He  was  rated,  and 
paid  the  aforesaid  assessments,  both  before  and  after  the  death  of 
his  father.    M.  S.,  the  pauper,  is  the  daughter  of  B.  &,    The 
Court  of  Sessions  were  of  opinion  that  the  certificate  was  not 
discharged  as  to  i^.  S.  —  Lord  Kentov  C.  J.    It  ought  not  to 
be  supposed  that  we  can  entertain  the  least  doubt  on  this  point  so 
recently  after  the  decision  in  tlie  case  of  the  King  v.  JDawiingtomt 
within  which  determination  this  case  falls.    And  I  wish  it  to  be 
understood  that  I  adopt  that  case  to  its  full  extent*    With  regard 
to  the  case  of  Rex  v.  Keel  (3),  it  seems  to  me  that  Lord  Afcas- 
JieUTu  first  thoughts  on  it  were  best :  he  afterwards,  indeed,  gave 
way    to    what   was    suggested,  but  it  was    generally  tfao^fat 
that  he  did  so  without  sufficient  ground.    However,  I  hope  that 
the  rule  established  in  Rex  v.  Darlington  (c)  will  be  the  gtude 
in  future,  because  it  is  so  plain  that  it  cannot  be  misunderstood.— 
BuLLBR  J.  It  is  said  by  the  counsel,  who  have  argued  in  support 
of  the  order  of  Sessions,  that  the  words  of  the  act  of  parliament 
have  described  the  line  by  which  we  must  be  guided  in  our  de- 
cision.   The  act  8&  9  ^.  S.  c. SO.  speaks  of  the  certificated  vam 
and  his  family.    Then,  what  is  meant  by  the  word  **  famihr?*   hi 
the  case  of  Rex  v.  Darlington  it  was  decided  that  **  famihr'*  only 
included  those  who  lived  under  the  father*s  roof.     And  that  was 
not  then  determined  for  the  first  time ;  for  in  Rex  v.  Bugden  (A 
which  happened  in  Hit,  21  G.  2.,  it  was  held  that  a  son,  who  wai 
married,  and  living  in  a  house  of  his  own,  could  not  be  considerai 
as  part  of  his  father's  family,  but  was  become  the  head  of  his  ova 
family,  which  was  to  be  considered  as  an  independent  one.    Thii 
case,  therefore,  appears  so  clear  on  the  authorities,  and  on  the 
plain  and  obvious  meaning  of  the  words  of  the  statute,  that  I  cannot 
entertain  the  least  doubt  on  ic  —  Grose  J.    The  argument  to-> 
day  has  proceeded  in  part  on  a  supposition  that  the  determinatioa 
in  the  case  of  Rex  v.  Hampton  (e)  broke  in  upon  that  of  Rex  v.  Dsr- 
lington  ;  but  that  was  by  no  means  the  case.     In  the  latter  it  wa» 
held  that  the  grandchildren  of  the  certificated  person  were  not  a 
part  of  his  family  within  the  meaning  of  the  act  of  parliament ;  and 

(a}  See  Rex  v.  Morlej,  poti^  pi.  769. 
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''in  the  former^  that  the  widow  of  the  certificated  man  was  part  of 
his  family.  But  the  decision  of  the  one  does  not  interfere  with 
that  of  the  other.  It  has  been  contended  in  this  case  that  a  son, 
who  has  left  hb  father's  house,  is  married,  has  a  family  of  his  own, 
and  is  himself  the  head  of  a  new  family,  nevertheless  continues  to 
be  part  of  his  father's  family  :  but  according  to  the  case  of  Rex  t. 
DarliHgUm,  I  say,  that  he  ceased  to  be  part  of  his  father's  family 
when  he  married  and  lived  separate  from  his  &ther.  I  am,  there- 
fore, clearly  of  opinion  that  a  settlement  was  gained  in  M.  by  the 
son,  who  no  longer  continued  part  of  his  father's  family,  but  was 
then  become  the  head  of  a  new  family. 

763.  Rex  v.  Wymondham,    H.  T.   36G.S.  6  T.  R.  552.  ^  On  A  certificate  lo 
the  10th  of  December  17S5  a  certificate  signed  by  two  church-  "»«  of  terwal 

-  wardens  and  four  overseers,  describing  themselves  as  the  church-  ''^^'^jS?^'*^- 
wardens  and  overseers  of  the  parish  of  fF.,  was  sent  to  the  parish  Sumd  by  tibe 
of  Si.  <S.,  acknowledging  Z).  Z).,  his  wife,  and  three  children,  of  certiScsied  pcr- 
whom'  the  pauper  was  one,  to  be  inhabitants  legally  settled  in  fPL,  Mn  being  hired 
and  undertaking  to  receive  them  whenever  they  should  become  ^^^^  serving  for 
cliargeable  to  St.  S.'s,  or  to  any  other  parish  in  N.     IV.  /).,  the  \^^^' 
pauper,  hired  himself  to  J.  M.,  of  I,.,  from  Lady-day  1738,  for  a  pjirfai,^ 
year,  at  the  wages  of  2L  10«.,  and  served  him  during  that  and  the 

two  following  years.  The  parish  of  L.  is  one  of  the  parishes  within 
the  liberties  of  the  city  of  N.  (a)  Prior  to  the  year  1776,  the 
year  in  which  the  parish  of  W.  was  incorporated  with  other  parishes 
m  the  hundred  of  F.,  in  the  county  of  M,  for  the  maintenance 
of  the  poor  by  act  of  parliament  (^),  it  had  been  usual  in  the  parish 
of  W*  to  appoint  four  churchwardens  and  eight  overseers  of  the 
poor  every  year.  The  parish  of  W.  consists  of  several  divisions. 
One  general  rate  is  made  for  the  whole  parish,  which  is  collected 
separately  in  each  division,  and  the  money  so  collected  has  been 
paid  into  the  hands  of  a  treasurer,  who  acts  for  the  parish  at  large. 
The  poor  persons  of  each  division  are  relieved  out  of  this  general 
fund ;  and  no  order  of  removal  has  ever  been  made  from,  one 
division  of  the  parish  of  W.  to  another  division  of  the  same  parish. 

—  And  THE  Court  held  the  certificate  was  discharged  by  the 
Uring  and  service. 

764.  Rex  v.  Ingworth(c)y  M.  T.  40G.S.  8  T.  R.  339.  —  In  the  If  the  son  of  a 
year  1781,  S.S.f  the  father  of  S.  5.  tlie  pauper,  went  with  his  certiBcat^  per- 
wife  and  S.  S.  the  pauper,  as  part  of  his  family,  to  reside  in  the  J^^^^f*' 
parish  of  /.,  under  a  certificate  from  the  parish  of  E.    In  the  year  ^^t/i^be 
1787  the  pauper,  then  of  the  age  of  16,  let  himself  to  J.B.,  of  E.,  parish  granUng 
and  served  two  years  as  a  yearly  servant.    He  then  let  himself  to  the  certificate, 
IK.  C,  of  E.,  and  served  him  as  a  yearly  servant  for  a  year.     Ho  and  ihen  return, 
afterwards  let  himself  from  three  days  after  Michaelmas  1790  to  2IS^[ihS*i*** 
the  Michaelmas  following  to  K.y  of  B.f  farmer,  and  completed  his  bouse  for  a  short 
service.    At  the  expiration  of  the  year  he  returned  to  /.,  where  his  Ume,  and  then 
fiither  still  resided  under  the  certificate,  and  lived  in  his  said  serve  another 
lather's  house  about  a  month,  during  which  time  he  worked  as  a  7^*^  ^i^  *^- 
day-labourer  at  B.,  and  paid  his  father  for  his  board.    When  he  JJJSr"IJ*''*'j 
returned  to  /.  he  did  not  consider  himself  as  going  with  a  view  td  iiiring,*in1the^ 

(a)  By  sUt.  10  Ann.  c.  6.  the  pa.         (6)  Stat.  16  G.  3.  c.  D. 
riihes  in  Norwich  are  incorporated  for         (c)  See  flex  v.  Morley,  jwU,  pi.  769. 
the  purpose  of  erecting  a  workhouse 
and  maintaining  the  poor  out  of  one 
joiiil  ftud. 
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certificated  pa-  ^^c  Certificate.  At  the  expiratioo  of  the  month  he  let  himtdf  for 
rishybedoesDot  a  year  to  N.  of  /.,  and  lived  in  his  service  two  years. —^LoaD 
gain  a  settle-  KENViiN  C  J.  Although  the  decisioiis  in  some  of  the  cases  on  sec^ 
mentin  the  tlements  are  very  nice,  whenever  we  find  a  case  predaely  simihtr 
latter  pansh.  ^  ^j^^  ^^^  j^^^  question  we  ought  to  be  governed  by  it.  Now  it 
f*^~.P"  appears  to  me  that  the  case  of  Rex  v.  Keel  {a)  is  exactly  like  the 
aStSfs  on  present.  There,  indeed,  Lord  Mansfield  at  first  doubted  whether 
this  case  in  R.  or  not  the  pauper  returned  to  the  certificated  parish  under  the 
V,  Morley,  certificate,  but  afterwards  he  was  of  opinion  that  the  pauper  had 
pott,phl€9.  returned  under  the  faith  of  the  certificate.  If  the  pauper  in  tlw 
(a)Jnu,p\,755,   case  had  gained  a  settlement  in  a  third  parish,  the  reasooiDg  io 

support  of  this  order  would  have  applied ;  but  here  is  no  eround 
for  presuming,  as  in  Rex  v.  Netnington^  that  the  parties  had  absa- 
doned  this  certificate,  for  the  pauper's  father  was  reaident  at  /• 
under  the  certificate  when  the  son  returned  to  him^^—Ls  Blamc  J. 
mentioned  the  case  of  Rex  v.  Coiltngboum  DucUf  the  principle  of 
which,  he  said,  applied  to  the  present  case.  —  Pbb  Curiam  :  Or- 
der of  Sessions  quashed. 
A  person  ca».        765.  Rex  v.  Sotver^y,  E.  T.  42  G.  S.  2  Etui^  S76.  ^^Rkkwi  S. 
not  gain  a  aet-    in  1745  went  with  a  certificate,  in  which  he  ooly  was  named«  froa 
Uement  by  hh*-    2>.  to  5.  /  and  during  his  residence  there  under  that  certificitt, 
w^i'^'^n'^  his  son  Ralph  S.  was  bom.     Richard  S.  died;  aaer  whoae  destli 
a  certificated       Ralph  bis  son,  being  arrived  at  manhood^  followed  the  business  of 
man  continuing  a  twine-spinner  at  5.  for  many  years ;  and  about  1780^  which  was 
to  reside  in  the    10  years  after  the  death  of  his  father,  he  engaged  the  pauper  M. 
'^Ih'^^iifh*^^    as  his  servant  in  the  above  business ;  and  the  pauper  coottnoed  is 
motb^  af^      such  service  at  S,  for  II  years,  during  which  period  he  was^  whilst 
the  fiuber's         unmarried,  hired  to  and  served  him  for  a  year.    Ridpk  S.  alss^ 
death,  as  part      during  these  years,  hired  a  boy  to  turn  the  wheel  necessaij  ia 
of  her  family,     twine*spinning.    When  the  pauper  was  hired  for  and  served  a 
though  the  son    year  as  above  mentioned,  Ralph  S.  was  a  bachelor,  and  lived  in  a 
andcwr^ on  "^"^  *^  ^*  ^^^  ^*  mother,  which  she  went  to  and  rented  after 
busi^sfmr        ^^  husband's  death,  at  about  21*  I0«.  a  year;  and  he  never  left 
himself;  such     this  house  or  his  mother,  except  for  a  few  weeks  in  harvest-tinK^ 
circumstances     in  one  year.    The  mother  had  no  concern  in  the  twine-spinaiBa 
not  amounting    business ;  and  the  pauper  and  the  boy  were  the  servants  of  Rdfi 
toan^emancu     g^  ^^  ^ot  of  hb  mother.— This  case  was  first  argued  m  the  hat 
^^    '  term,  when  the  Court,  after  hearina  the  counsel  in  support  of  the 

orders,  directed  them  to  be  quashed,  being  clearly  of  opinion  ikst 
Ralph  fi.,  the  son  of  the  certificate-man,  continued  to  reside  widi 
his  mother  in  S.  under  the  certificate  granted  to  the  father  and  ha 
family,  and,  therefore,  that  the  pauper  could  not  gain  a  settlcmeat 
by  a  hiring  and  service  with  Ralph  S.  But  a  doubt  being  afttf^ 
wards  suggested  from  the  bar,  whether  some  cases  which  had  aot 
been  adverted  to  before  might  not  vary  the  consideration  of  tk 
question,  the  matter  was  directed  to  stand  over  for  further  Sfiga- 
ment.  —  Lord  Ellbnborough  C  J.  The  opinion  whidi  I  bate 
formed  does  not  appear  to  me  to  clash  with  the  case  of  Rei  ▼• 
(6;^ii/«,p1.76S.  Heath,  (b)     There,  tncre  was  every  thing  which  could  well  be  pre^ 

dicated  of  emancipation :  the  marriage  of  the  son  ;  his  living  in  i 
separate  house  from  his  father  as  the  head  of  a  distinct  familj ; 
and  being  rated  by  the  parish  as  such  in  his  own  name.  Here 
there  is  nothing  of  the  kind :  while  the  father  was  living  tlic  son 
resided  under  his  roof;  and  after  the  father's  death  he  continued 
to  reside  with  his  mother,  who  was  the  representative  of  tlie  firthcff 
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and  equally  protected  by  the  certificate.    This  coraes  then  directly 
within  the  pnndple  of  Hex  v.  Hampton  (a),  where  it  was  holden,  that  {<*)^Hte,vL7i4. 
an  apprentice  to  the  widow  of  a  certificated  man  could  not  gain  a 
settlement  in  the  certificated  parish  afler  the  husband's  death.    If 
this  question  had  come  now  to  be  decided  for  the  first  time,  I 
should  have  been  prepared  to  decide  on  the  plain  words  of  die 
statute  of  Anne^  referring  to  the  statute  SStdW.S.  c.30.  and  9  &  10 
IF.3.  «.ll.,  which  have  been  broken  in  upon  by  many  cases  laying 
down  rules  and  construction  much  less  plain  than  the  words  of  the 
statute  iuelf.    The  statute  9  &  10  IV.  S.  c.  11.  speaks  of  two 
methods  only  by  which  any  person  coming  into  a  parish  with  a 
certificate  shall  by  any  act  whatsoever  be  adjudged  to  have  pro- 
cured a  legal  settlement  there :  those  arcy  by  taking  a  tenement  of 
the  yearly  value  of  lO/.,  or  by  executing  some  annual  office  within 
the  parish.    Then  the  stat.  12  Ann^  «/•  1.  c.  18.  s,  2.  enacts,  that 
''  if  any  person  shall  be  an  apprentice  bound  by  indenture,  or  be  a 
^*  hired  servant  to  any  person  who  came  into  (which  extends  to- 
'*  such  as  came  into  the  parish  with  the  person  certificated),  or 
**  shaii  reside  in  any  parish  by  means  or  licence  of  such  certificate/' 
(which  includes  such  persons  as  come  into  the  parish  afterwards, 
and  reside  under  the  protection  of  the  certificate),  **  and  not 
*'  having  afterwards  gained  a  legal  settlement  there/'  ( which  was 
in  allusion  to  the  methods  pointed  out  by  the  stat.  9  &  10  ^.  3. 
c.  11.)  *^  such  apprentice  or  servant  shall  not  be  adjudged  thereby 
'*  to  have  a  settlement  in  such  place,"  &c.    The  object  of  the 
legislature  by  tliese  acta  certainly  was  to  protect  the  certificated- 
piffish  from  sustaining  any  new  burthen  by  persons  gaining  settle- 
menta  there  who  were  residing  there   upon  the  raith  of  these 
certificates,  except  by  one  or  other  of  the  methods  pointed  out. 
I  am,  therefore,  decidedly  asainst  extending  the  construction  of 
the  statutes  further  than  it  has  been  carried.    Now,  who  can  be 
considered  as  a  person  residing  by  means  or  licence  of  a  certificatCt 
if  the  son  of  a  certificated  man,  continuing  to  live  with  his  father's 
widow  in  the  certificated  parish,  is  not  such  a  person  ?     If,  as  in 
the  Hampton  case,  the  widow  of  a  certificated  man  were  privileged 
to  continue  in  the  parish  under  the  certificate  after  his  death,  as 
part  of  his  family,  so  must  his  son  by  the  same  rule,  who  con- 
tinued part  of  the  same  family.    There  was  no  emancipation  in 
this  case  to  distinguish  it  from  the  other ;  but  it  comes  expressly 
within  the  principle  of  the  Hampton  case ;  and,  what  is  more  ma- 
terial, it  comes  directly  within  tne  meaning  of  the  stat.  of  Anne,  -— 
GaosE  J.  A  person  is  within  the  words  of  the  statute  of  Anne  who 
is  serving  another  residing  in  any  parish  by  means  or  licence  of  a 
certificate.     Now,  here  Ralph  &'.,  the  sun,  either  lived  there  as 
part  of  his  father  s  or  his  mother's  family  during  nil  the  time ;  and 
It  is  not  denied,  that  botli  the  father  in  his  lifetime,  and  the 
mother  after  his  death,  were  residing  in  S.  under  the  certificate. 
There  was  no  emancipation  of  the  son,  no  taking  of  another  house 
for  himself,  nor  any  thing  of  the  sort  which  occurred  in  Rex  v. 
Heath  (b);  and  there  is  no  pretence  for  saying,  that  his  going  out  for  (6).iiKf|pl.76S. 
a  few  weeks  at  harvest-time  would  operate  as  an  emancipation. 
We  ought  to  be  careful  not  to  create  more  doubts,  by  refining 
away  the  meaning  of  the  statute  and  prior  decisions  upon  the  sub- 
ject.—  Lawrence  J.  declared  himself  of  the  same  opinion.  —  Lb 
Blanc  J.  We  are  now  called  upon  to  put  a  construction  upon  the 
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Statute  12  Anne ;  and  as  in  the  only  case  which  turned  on  that 
branch  of  the  statute,  Rex  v.  Hamptony  it  was  holden  that  the 
widow,  after  the  husband's  death*  was  still  protected  by  the  certi- 
ficate as  part  of  his  family,  and,  therefore,  that  her  apprentice 
serving  her  could  not  thereby  gain  a  settlement  in  the  certificated 
parish ;  so  neither  can  the  servant  to  the  son,  continuing  part  of 
the  same  family,  gain  a  settlement  there. —  Both  orders  quashed. 
Where  the  wn        766.  Rex  V.  Mortlake  (a)^  E.T.  45  G.  3.  eEast,  397.  — Two 
of  a  certificated  justices,  by  an  order,  removed  M>  D.f  widow,  and  her  several 
n^ed  in  Oie      Children  bv  name,  from  Mortlake  to  M.    The  Sessions  on  appeal 
certiScate other-  quashed  the  order  (pro  Jbrmd)  in  order  to  take  tlie  opinioa  of 
wise  than  under  tiiis  Court  on  the  following  case:  «/.  Z>.  and  A.  his  wife,  being 
-the  general  ap-    legally  settled  in  the  parish  of  //.,  in  February  1700  went  with  a 
pellation  of  the    regular  certificate  from  H.  to  M»  in  the  same  county,  and  durii^ 
father*8/ffm/y)    ^^jj,  residence  at  M.  under  such  certificate  had  a  aon  born  there 
Uvea  in  a  house  i^^aed  W.    Both  J,  and  W.  lived  and  died  at  M.,  without  haTtag 
of  his  own,  in     gained  any  settlement  in  that  parish.     W.D*  left  his  fieither*s 
the  certificated    family,  married,  and  occupied  a  separate  house  of  W.  a  year  in  A/., 
parish,  he  ceases  ^nd  had  a  legitimate  son  named  71,  who  in  1760,  being  several 
S^1!«^      years  after  the  death  both  of  J.  the  grandfather  and  A.  his  wife, 
Seoenificateas  ^^^  regularly  bound  apprentice  to  his  father  W.  by  indenture  for 
part  of  hb  fa-     seven  years,  and  served  his  apprenticeship  under  the  same  at  M, 
Cher's  fiuniij;      T«2>.  was  afterwards  married,  and  had  a  son  named    71,  now 
and  an  appren-   deceased,  who  was  the  husband  of  the  pauper  Af.  D.,  and  the 
*2I|J^^®?°  •    father  of  the  four  children  removed  with  her  by  the  order  appealed 
BsrwingwS      against.     The  single  question  on  the  hearing  of, the  appeal  was, 
penon  in  the      Mcther  under  the  apprenticeship  of  7\  Z>.  the  elder  to  nis  Either 
certifiaited         fV.  2).,  and  the  Stat  12  Ann.  c.  18.,  T.  D.  the  elder  had  gained  a 
P*"*l^  settlement  in  M. ;  1\  D.  the  younger  not  having  g^ned  aoy 

settlement  in  his  life  time,  and  the  paupers  having  no  other  settie- 
ment  there  than  a  derivative  one  under  the  said  7.  D*  the  elder, 
who  had  done  no  act  to  gain  a  settlement  in  M.,  unless  he  (Hd  so 
by  serving  the  above-mentioned  apprenticeship.  Tlie  magistrates 
who  heard  the  appeal  (being  12  m  number)  were  at  first  equally 
divided  on  this  point ;  but  one  of  the  magistrates,  whose  judgment 
was  against  the  appellant  parties,  waived  it,  in  order  that  a  de- 
cision nught  be  entered  at  the  present  Session,  and  the  case  be 
determined  by  a  superior  court.  The  appeal  was  thereupon  al« 
lowed  by  the  magistrates  at  Sessions,  and  the  original  order 
quashed,  with  40f.  maintenance,  subject  to  the  opinion  of  the 
Court  of  King's  Bench  on  the  above  poinU.  —  Thb  Solicitos 
General  and  Marryat,  in  support  of  the  order  of  Sessions,  ad* 
mitted  that  IV,  the  grandfather  of  the  pauper,  and  son  of «/..  wlio 
originally  came  into  the  parish  of  M.  with  the  certi6cate,  was 
emancipated  from  </.,  by  marrying  and  living  separately  from  him ; 
but  contended,  that  notwithstanding  such  emancipation  fV,  still 
continued  to  reside  in  Af.  under  the  certificate.  That  a  certificate 
(k\j  4  In  extends  to  the  children  of  the  certificated  person  has  been  decided 
(<>M«<'.pi.733.  Jq  a  variety  of  cases  from  Rex  v.  Sherborne  {b)  to  Rex  v.  M/n-^ 
{c)4nu,^&96.  ion.  (c)  Then  by  the  express  words  of  the  stat.  12  Ann.zt.  1.  c.  18. 

««2.  ^'  if  any  person  whatsoever  who  shall  be  an  apprentice  bound 
*'  by  indenture  to  any  person  whatsoever  who  did  come  hiio  oa 
*^  shall  reside  in  any  parish  by  means  or  licence  of  such  certificate, 

(o)  See  Rpz  p.  Tbwaites,  poti,  pi.  768.     Rex  v,  Morlej,  poU,  pL  769. 
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"  and  not  afterwards  having  gained  a  leeal  settlement  (a)  in  such 
**  parish ;  such  apprentice  by  virtue  bt  such  apprenticeship,  Stc» 
**  shall  not  gain  any  settlement  in  sucli  parish/'  &c.  This  extends 
as  well  to  the  party  who  comes  into  a  parish  by  means  of  a  cer- 
tificate,  as  to  all  such  as  reside  in  it  by  means  of  such  certificate : 
the  words  of  the  act  are  in  the  disjunctive,  "  come  into  or  sliall 
**  reside  in."  Now,  though  after  emancipation  IV.  the  son  might,  in 
conformity  to  the  cases  decided,  be  no  longer  said  to  have  resided 
in  the  parish  of  M.  under  the  certificate,  yet  he  came  into  that 
parish  by  means  of  it,  which  is  enough  to  exclude  any  person 
bound  apprentice  to  him  from  gaining  a  settlement  there.  In 
Rex  ▼.  Alfreton  the  son  of  a  certificated  person  who  was  bound 
apprentice  to  another  master  in  the  same  parish  could  not  gain  a 
settlement  tliere,  even  after  he  was  emancipated  by  the  death  of 
his  father :  and  in  Rex.  v  Hampton  (6),  one  who  was  apprenticed  (6)/fMte,pl.744. 
to  the  toidofvo  of  a  certificated  man,  whom  she  had  married  after 
tbe  certificate  granted,  was  also  holden  to  be  incapable  of  gaining 
a  settlement  by  his  service  with  her,  notwithstandmg  the  death  of 
the  certificated  man  before  the  binding.  [The  Court  having 
pointed  their  attention  to  the  cases  of  Rex  v  Darlington  (c)  and  {c)Ante,^,iA2, 
Rex  V.  Heath  (d)j  in  the  latter  of  which  it  was  expressly  determined  {d)Antey^\.'J62. 
that  tbe  son  of  a  certificated  person  marrying  and  living  in  a  house 
of  his  own  ceased  to  be  under  the  protection  of  the  certificate^ 
and  might  gain  a  settlement  in  the  certificated- parish  in  his  own 
right.]  They  answered,  that  Rex  v.  Darlington  had  only  de- 
cided that  grandchildren  were  not  within  the  certiGcatc-act, 
8  &  9  fK.  c.  S^. ;  and  that  neither  in  that  case  nor  in  Rex  v.  Heath 
did  the  construction  of  the  stat.  of  Anne  with  respect  to  appren- 
tices come  in  judgment,  as  it  did  in  Rex  v.  Hampton^  where  the 
settlement  by  apprenticeship  to  the  widow  of  the  Certificated  man 
was  negatived.  —  Lawes  and  Barrow,  contrd:  The  whole  ques* 
lion  turns  upon  the  emancipation  of  JV.  the  son  of  the  certificated 
person ;  and  when  it  was  decided  in  Rex  v  Heath  that  the  son  of 
a  certificated  person  marrying  and  living  apart  from  his  father  was 
DO  longer  protected  by  the  certificate,  but  might  gain  a  settlement 
in  his  own  right,  it  necessarily  follows  that  he  may  communicate 
a  settlement  to  his  apprentice,  notwithstanding  the  stat  of  Anne^ 
the  object  of  which  plainly  was  to  prevent  those  who  were  them- 
selves incapable  by  means  of  a  certificate  from  gaining  a  settlement 
in  the  certificated  parish  from  communicating  a  settlement  to 
others  who  served  them  either  as  apprentices  or  servants.  And 
the  case  of  Rex  v.  Hampton  turned  altogether  on  the  ground 
that  the  widow  of  the  certificated  man  continued  to  be  protected 
as  part  of  his  family  by  the  certificate.— -Lord  Ellenborough 
C.  J.  The  question  is.  Whether  W,  the  son  of  ./.,  who  was  once 
covered  by  his  father's  certificate,  ceased  to  be  so  when  he 
married  and  lived  separately  from  his  father?  for  if  he  ceased  to 
be  covered  by  the  certificate  himself,  there  seems  to  be  no  reason 
why  he  might  not  communicate  a  settlement  to  another  as  well 
as  gain  one  himself  in  the  certificated-parish.  Whether  he  ceased 
to  be  covered  by  it  himself  turns  upon  the  meaning  of  the  word 

(a)  The  means  of  gaining  a  settle-  c.  11.  to  taking  a  tenement  of  lOt,  m 
ment  by  «ach  person  in  the  certificated  year,  or  executing  some  annual  office  iii 
parish  are  confined  by  stat.  9  &  10  W.  3.     such  parish. 


QJfQ  or  CSRT1FICATS8.  ...       ■      (Ch»1L 

Jhmilt^  {a)  in  the  8tat.  8  &  9  fF.  S.  c.90^  «irhfch  direcU  tlie  oer* 
tificatea  pamh  to  receive  the  person  mentioned  in  the  certificate 
and  hlsJiunUj^.  Taking  that  word  in  ito  largest  sense,  it  would 
extend  to  cover  all  those  who  descended  from  and  were  of  the 
original  stock ;  but  that  would  have  been  a  very  inconvenient  con« 
struction  of  the  act ;  the  meaning  of  it,  therefore^  has  been  re- 
strainedy  and  in  mv  opinion  soundly  and  rationally  restrained  by  the 
(6}^fito,pl.742.  recent  determinations  in  Rex  v.  Darlington  (6)  and  Res  ▼•  Heaik  (c), 
(e)Jnie,p\.762,  %o  those  who  constitute  part  of  the  existing  household  and  family 

of  the  certificated  person,  or,  as  Lord  Kenyan  expressed  it  in 
Rex  v.  Darlington^  those  who  form  his  fire-side.  How  then  can 
that  character  apply  to  W*  after  he  had  married  and  left  his 
father's  house,  and  had  become  a  new  stirps,  bavinff  a  family  of 
his  own,  in  like  manner  as  he  had  before  been  of  hia  fiidier^s 
ldiAmtefsL7^.  fiunily  ?    But  it  is  said,  that  the  case  of  Rex  v.  Hampton  (d)  has  laid 

down  a  different  rule  with  respect  to  apprentices.  But  that  ens 
was  decided  oo  the  ground  that  the  second  wife  oontinaed  afkcr 
her  husband's  death  to  be  the  root  and  remains  of  the  old  ftmily, 
and  not  a  substantive  distinct  family,  as  here.  She  still  csontinued 
as  the  representative  of  her  deceased  husband:  but  here  the  son 
had  started  for  himself  as  the  bead  of  a  new  family,  by  marrymg 
and  taking  a  separato  house  for  himself.  He  was  then  in  a  con- 
dition to  gain  a  settlement  for  himself  in  the  certificated  parish. 
But  the  words  of  the  stat.  of  Anne  are  relied  on  to  show  that  he  is 
not  such  a  person  with  whom  an  apprentice  bound  to  him  conld 
gain  a  settlement  there ;  and  it  is  said  that  they  are  in  the  £*- 
junctivef  **  come  into  or  reside  in  ;'*  but  upon  referring  to  tlie 
certificate-act,  the  8  &  9  fF.  3.  c.  SO.,  which  speaks  of  perseos 
who  ^  shall  come  into  any  parish  there  to  inhabit  and  reader** 
and  the  9&  \OW.S.  11.  which  speaks  of  doubts  having  arisen 
upon  the  former  statute,  by  what  acts  ''  any  person  coming  to  in* 
*^  habit  or  reside  within  any  parish  by  virtue  of  any  such  cer- 
^*  tificato  may  procure  a  settlement,"  and  which  enacts  that  no 
person  who  shall  cosr^  into  any  parish  (without  more)  by  ssy 
such  certificate  shall  gain  any  settlement  there,  except  in  certais 
ways  mentioned ;  I  say,  upon  comparing  the  words  of  the  ststole 
of  Anne  with  the  former  provisions,  I  think  those  words  must  be 
read  copulaiively,  and  that  they  mean  only  to  designate  persons  who 
ma^  come  into  any  parish  for  the  purpose  of  residing,  and  actosUy 
reside  there  under  a  certificate.  —  Grose  J.  The  questkm  is. 
Whether  fV.  came  unU  and  resided  in  the  parish  of  M.  by  means  of 
die  certificate. granted  to  his  father  and  his  family,  or  whether  he 
were,  in  fact,  part  of  his  father's  family  at  the  time  when  his  son 
T.  served  as  apprentice  with  him  ?  Now  what  is  meant  by  tbe 
fiUher's^mi^  was  decided  in  Rex  v.  Darlington  and  Rex  v.  Heath ; 
and  the  situation  of  W.  at  that  time  was,  that  he  had  left  kii 
fiuher's  house,  was  married,  and  had  become  a  housekeeper  hisH 
aelfy  and  was  carrying  on  trade  for  himself.  It  is  difficult  to  uf 
what  more  would  make  a  man  cease  to  be  part  of  hia  ftlhers 
fiunily  if  this  would  not.    Then  upon  looking  into  the  statute  of 

(a)  Wniiam  tbe  son  was  homafier  cate  granted  to  his  imther,  itwas  boMea 

Us  lither  Jobn  went  into  the  parish  of  that  he  still  continued  protected  bgr  itt 

Great  Marlaw    under  the  certificate,  though  he  afterwarda  msnied  aad  ittd 

But  where  in  Rex  v.  Testerton,  5  T.  R.  sepaislo  from  his  fiaher. 
959.  the  ton  was  named  in  the  certifi- 
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Anne^  and  comparing  it  widi  the  former  acts,  I  agree  enticdr  with 
my  Lord's  construction  of  it ;  and  the  case  is  neither  withm  the 
words  nor  the  sound  sense  of  the  act*  —  Lawrence  J.  I  am  of 
the  same  opinion.  The  case  of  Rexf.  Sker6ome(a)  turned  on  coin  (a)Jnte,pl'7S3. 
sidering  the  son  as  still  continuing  to  be  part  of  his  father's  fa- 
mily ;  but  here,  according  to  the  decisions  in  Rex  v.  DariingUm 
and  Rex  ▼.  Heathy  the  son  had  ceased  to  be  part  of  his  father's 
family  before  the  apprenticeship  to  him  took  place.  The  object 
of  the  statute  o^AnnewaM  to  prevent  burthens  beins  brought  upon 
a  parish  by  apprentices  or  semmts  servlns  certificated  penons, 
whose  residence  in  the  parish  was  protected  by  certificates.  And 
that  reason  applied  as  well  to  all  other  persons  who  were  pro- 
tected by  the  certificatei  while  they  continued  part  of  the  cer- 
tificated man's  family ;  but  as  soon  as  any  of  the  children  ceased 
to  be  a  part  of  the  fatner's  family  by  beine  emancipated,  the  parish- 
officers,  if  they  thought  that  he  was  likely  to  encumber  the  parish, 
might  have  removed  him,  before  the  late  act,  and  then  all  the 
mischief  which  was  intended  to  be  guarded  against  by  the  statute 
of  Anne  was  done  away,  and  it  no  longer  applied.— Lb  Blanc  J. 
It  is  immaterial  whether  the  master  of  the  apprentice  were  settled 
in  the  parish  of  Af.  at  the  time.  The  only  question  is,  Whether  the 
master  were,  within  the  meaning  of  the  statute  of  Anne^  such  a 
person  with  whom  no  apprentice  could  gain  a  settlement  by 
serving  him  ?  And  that  depends  on  whether  the  master  were  part 
of  his  fiftther's  family  at  the  time  when  his  own  son  T.  was  ap- 
prenticed to  him.  Now  at  that  time  he  had  ceased  to  be  part  of 
the  father's  family ;  the  family  itself  was  at  an  end,  and  fV.  the 
son  was  residing  as  the  head  of  a  distinct  independent  family  of 
his  own.  He  could  no  longer,  therefore,  be  considered  as  rending 
under  the  certificate,  because  the  certificate  would  not  have  pro- 
tected him  from  being  removed.  Then  there  is  no  case  wnich 
aays  that  he  was  not  such  a  person  with  whom  an  apprentice 
could  jB^in  a  settlement.  If  this  point  had  not  been  already  de- 
cided in  Rex  V.  Darlington  and  Rex  ▼•  Heathy  I  should  not  have 
hesitated  to  say  now  ror  the  first  time,  that  W.  was  not  a  person 
residing  under  the  certificate  as  part  of  the  certificated  man's 
family  at  the  time  when  his  son  was  apprentice  to  him.— -Order 
of  Sessions  quashed. 

767.  Rex  v.  Stanley  cum  Wrenihorpe,  E.  7.  52G.S.  ISEatl^  Evidence  of  • 
850. — Removal  from  L*  to  S>    Order  confirmed,  subject,  &c.    On  wttlement  in  A» 
hearing  tlie  appeal  it  was  proved  that  the  grandfather  of  the  pau-  ^"'><'^"^  ^bai 
per,  his  wife  and  daughter,  came  into  8*  with  a  certificate  from  O^  wnSSsSSa 
dated  Dee.  5,  1727,  owning  them  to  be  legally  settled  in  O.    No  came  into  B, 
evidence  was  given  of  the  pauper,  his  father,  or  grandfather,  under  a  certifi- 
having  gained  a  settlement  in  any  other  place  since  the  date  of  ^^^  ^"^  ^» 
the  certificate :  but  it  was  provea  and  admitted  that  the  pauper  ^^l!^'*'!^!^^ 
and  his  ^Eunily  had  been  relieved  at  difierent  tunes  by  the  over*  ^^Livl^vkT^ 
seers  of  fi^.,  whilst  residing  at  Z.,  and  also  whilst  residing  at  Wm  pauper  and  hit 
The  ease  of  Rex  v.  WtMeld  (6),  was  cited ;  and  The  Courv  fiunUj  while  re« 
were  clearly  of  opinion,  that  the  Sessions  had  drawn  the  right  ndlng  in  other 
conclusion.  —  Le  Blanc  J.  said,  that  there  was  nothing  to  robot  pl"<^^ 
(he  presumption  of  a  settlement  in  8*  from  the  repeated  acts  of  {h)AnUt^\*^u 
relief  while  the  pauper  and  his  family  were  residmg  out  of  the 
township.  —  And  Baylsy  J.  asked  what  there  was  in  the  case  to 
show  a  derivative  settlement  under  the  grandfather  still 
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tihuing.    There  was  ample  time  intervening  for  the  father  to  have 

been  emancipated  as  well  as  the  pauper  himself:  and' there  was 

no  reason  why  the  township  of  S.,  who  must  have  known  the  fact, 

should  have  relieved  the  pauper  while  residing  in  other  townships, 

if  they  had  not  known  that  he  was  settled  with  them« — Orders 

confirmed. 

A  pariah  cerU-        768.  Rex  v.  ThtoaUes,  T.  r.    53  G.  3.    \M.8l  S.  669.  —  Re- 

ficate  tinted  to  moval  from  H.  to  T, — Order  confirmed,  subject,  &c.  —  The  pau* 

T.  c,  and  J.      ^^  ^^g  hoTn  in  T.,  but  was  afterwards  regularly  bound  apprentice 

;«!.^i^J!I!S^'  to  one  R.  C.  in  R,  and  duly  served  and  resided  his  whole  time 

inir  to  receive        .  \   *      w^       m    ^^    %       t*    ^  ^   -n     ^^  *  %    %  n 

cbem,  M0tr  dUM  (seven  yearsj  m  B,     T.  C^  the  father  of  R.  C^  resided  at  B. 

or  chUdrtn  bom  Under  a  certincate  from  5.,  which  acknowledged  ^<  the  said  T*  C, 

or  lobe  bom,  *<  and  Jane  his  wife,  to  be  legally  settled  within  their  towmhip, 

**"ly  *VJJ^  ^  **  and  that,  as  such,  they  did  thereby  promise  and  engage  for 

thetimeof "  **  themselves  and  successors,   churchwardens  and  overseers,  to 

grmnting  Um  **  receive  them  the  said  T»  C.,  and  Jane  his  wife,  their  child  or 

certificate,  so  **  children  bam  or  to  be  bom  in  their  said  township,  as  persons 

long  as  he  con-  «  legally  settled,  whenever  they  or  any  of  them  should  become 

*''*f*lw^fi^  "  c'^f?®*^^^*"  *^     ^-  ^*f  *^c  pauper's  master,  was  bom  at  the 

m?l  "^therefore.  ^'"®  of  the  Certificate  so  granted  and  delivered  ;  and  during  the 

whm  the  ton  ^™^  ®^  ^^  pauperis  servizigf  him,  was  a  married  man  residing  witk 

married,  and  his  family  in  R.,  apart  from  his  ftither ;  but  it  did  not  appear  that 

rcsidled  with  his  he  had  gained  any  settlement  there :  the  question  for  the  opioioa 

family  apart  of  |he  Court  is,  Whether  the  pauper  gained  a  settlement  in  B*  by 

iT^^a^'  ^^^^  service  and  residence  with  R.  C.  ?  —  Rex  v.  Soto^  («), 

oited  parish*  ^^  ^*  Morllake  (6),  and  Rex  v.  Heath  (c)»  were  cited.  — Lobd 

Held,  that  Us  Ellsnborough  C.  J.    •  This  appears  very  clearly  to  have  beea  a 

apprentice  gain-  service  under  an  indenture  of  apprenticesnip,  to  a  person  who  at 

ed  a  settlement  |he  time  was  not  protected  by  the  certificate,  and,  consequently, 

^tftr*"^**""  such  a  service  as  coupled  with  the  residence  will  entitle  the  pau- 

JV^  ""  per  to.  a  settlement  in  B,    The  certificate  engages  "  to  recdfc 

,  **  the  father,  and  mother,  their  child  or  children  bom  or  to  be 

AW  1  r  *'  *^^™-"  '^^^  P*"**^'  perhaps,  did  not  know  the  name  of  the  son, 
(6M«*«f»P|-76«.  ^^  probably  they  were  ignorant  of  the  fact  that  they  had  any  son 
(c)^ii^,pl.763.  ^1  ^g  ^jjjg .  Y^^^  j^  jg  ^i^j.  ^Y^^^  ^Yiey  meant  only  to  comprehend 

the  whole  of  the  family,  with  which  tlie  parents  diould  migrste. 
The  parents  do  migrate  with  their  son  into  another  township,  and 
there  the  son  afterwards  separates  from  them,  and  becomes  him- 
self the  head  of  a  distinct  family,  and  so  from  that  time  was  eman- 
cipated.   This  is  a  main  feature  that  distinguishes  this  case  from 
Rex  V.  SoiBoerbyt  where  the  party  continued  to  reside  with  bis 
mother,  and  bnngs  it  within  the  case  o€Rex  v.  Mortlake^  which  is 
also  an  authority  to  show  that  the  pauper,  by  serving  the  son, 
under  these  circumstances,  in  the  certificated  townsliip,  will  there- 
by gain  a  settlement  in  that  township.  —  Lb  Blanc  J.     It  seenii 
to  be  admitted,  that  this  case  falls  precisely  within  the  determin- 
ation of  Rex  V.  Mortlakcy  unless  it  can  be  distinguished  upon  the 
terms  of  the  certificate.    The  circumstance  of  distinction  relied 
on  is  this,  that  the  certificate  is  in  its  terms  an  acknowledgment  of 
**  the  child  or  children  born  or  to  be  born :"  and  this,  it  has  been 
argued,  is  the  same  thing  as  if  the  child  had  been  expressly 
named  by  his  Christian  name  in  the  certificate.     If  this  were  so, 
there  would  be  an  end  of  the  question ;  for  it  has  been  deter- 
mined, and  that  determination  has  never  been  shaken,  that  a  child 
named  in  the  certificate  stands  precisely  in  the  aituatioo  of  the 
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father,  that  is*  as  one  of  the  principals  mentioned  in  the  certi- 
ficate ;  and,  therefore,  if  the  son  had  been  named  in  this  case,  it 
would  follow  that  a  service  with  him  as  an  apprentice  would  not 
have  conferred  a  settlement  in  the  certificated  parish.  No  caset 
however,  has  been  cited,  and  the  industry  of  the  learned  counsel, 
who  have  argued  this  question,  would  probably  have  discovered 
one,  if  any  such  existed,  to  show  that  any  thing  less  than  an 
express  mention  of  the  person  by  name  will  have  the  same  effect 
as  naming  him ;  or  that  describing  him  by  the  words  **  child  born 
**  or  to  be  born,"  has  ever  been  held  to  be  equivalent.  Where  the 
child  is  named,  there  is  some  reason  for  saying,  that  he  still 
remains  uuder  the  protection  of  the  certificate,  notwithstanding 
his  complete  separation  from  his  family ;  but  the  Court  will  not  be 
disposed,  at  this  time  of  day,  to  extend  that  doctrine  to  cases 
where  he  only  conies  under  the  general  denomination  of  "  child 
'*  born  or  to  be  born."  If  this  be  so,  it  seems  to  me  that  the  case 
cannot  be  distinguished  from  Rex  v.  Mortlake.  (a)  We  must  then  {a)Anie^\:i6B, 
advert  to  that  decision.  It  was  there  decided,  that  where  the  son  of 
a  certificated  person  (he  not  being  named  in  the  certiBcace,  but 
only  falline  within  it  as  one  of  his  futlier's  family)  quitted  the 
family,  and  married,  and  occupied  a  separate  house  in  the  certifi- 
cated parish,  he  was  no  longer  under  the  protection  of  the  certifi- 
cate ;  but  was  then  in  such  a  situation  as  to  eive  his  apprentice  a 
capacity  to  gain  a  settlement  by  serving  him  m  tliat  parish.  This 
was  so  decided  by  reading  tlie  conjunction  <*  or"  in  the  words  of 
the  Stat.  12  Anne^  **  who  did  come  into  or  shall  reside  in  any 
**  parish,"  as  copulative.  The  Court  thought,  although  the  son,  ns 
one  of  the  father's  family,  was  once  covered  by  the  certificate,  yet 
when  he  became  the  head  of  a  distinct  family,  he  no  longer  con- 
tinued a  person,  within  the  meaning  of  the  stat«  of  Anne^  with 
whom  an  apprentice  could  not  gain  a  settlement.  In  Rex  v. 
Sotoerby  (b)y  the  son  was  residing  with  his  mother  after  his  father's  (i)^ii/»,pl.765. 
death,  although  he  carried  on  business  for  himself:  and  the  con- 
tinuance under  the  maternal  was  considered  the  same  as  the 
paternal  roof.  The  other  cases  relied  on  were  cases  where  the 
child  was  named  in  the  certificate.  Tlie  current  of  all  the  autho- 
rities seems  to  decide  this,  that  if  a  person,  who  is  not  named  in 
the  certificate,  but  only  comes  within  the  scope  of  it  as  being  the 
child  of  a  person  named,  abandon  the  roof  of  his  parents,  and 
become  himself  the  parent  stock  of  another  family,  such  person  is 
not  only  capable  of  gaining  a  settlement  himself,  but  also  of  being 
the  means  of  others  gaining  a  settlement  by  service  with  him ; 
although  his  father  remains  protected  by  the  certificate.  I  am, 
therefore,  of  opinion,  that  the  decision  of  the  Sessions  was  wrong. 
—  Bayley  J*  I  am  of  the  same  opinion.  If  a  certificate  be 
granted  to  a  person  by  name,  the  parish  is  bound  to  provide  for 
him  and  his  family ;  but  if  several  members  of  a  family  be  named 
in  it,  the  parish  must  provide  for  each  as  distinct  and  separate 
members  unconnected  with  each  other.  Who,  then,  are  the  persons 
named  in  this  certificate,  whom  the  township  acknowledge  as  their 
inhabitants  legally  settled?  The  father  and  mother  only;  for 
*'  their  child  or  children  born  or  to  be  born,"  comprehends  no- 
thing more  than  their  family  ;  the  children  are  to  be  received  back 
as  part  of  the  family  of  the  father ;  and  not  because  they  are  ac- 
knowledged as  settled  inhabitants  of  the  certifying  township.     In 
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the  cases  relied  upon  the  certificate  not  only  named  the  parents, 

but  the  diildren  also.     But  where  children  come  within  the  certi- 

ficate^  merely  under  the  descriptioD  of  the  family  of  the  persoor 

(a)^ii/f,pU742.  named,  Eex  ▼.  Darlington  (a).  Rex  ▼.  Heathy  and  Rex  v.  MorMtep 

have  decided,  that  they  continue  under  the  protection  of  the  cer- 
tificate so  long  only  as  they  constitute  a  part  of  the  fiunily.     Thai 
is  the  plain  and  broad  line  of  distinction.  —  Order  of  Sessioaa 
Quashed* 
Tbeionof  s  769.  Rex  v.  MorUy,  H.  T.  54  G.S.  2M.&  S.^17 — Remorsl 

certificated  per-  of  fF.  JR.  from  A*  to  M.— Order  cflnfirmed,  subject,  &c.— The 
*"^  T^^T?*  pauper's  father  resided  in  A>  under  a  certificate  from  Af .,  dated 
j^  oertifici^  ^  t/KJir  1761,  acknowledging  him  by  name,  his  wife  by  name,  and 
upoo  tiie  dceiii  ^^1^  three  children,  Mary^  Ann^  and  Alke^  to  be  legally  settled 
of  hii  firther  in  the  township  of  Af.  Tue  pauper,  when  he  was  about  12  yean 
(bciiig  then  old,  (his  lather  being  then  lately  dead,  and  he  residing  with  his 
r^^^l^^^  mother  in  A.  under  Sie  certificate,  as  part  of  his  father  s  family,) 
under  the  certi.  ^^  bound  apprentice  by  the  overseers  of  M*  to  one  Zm,  of  Af., 
Hcate)  was  ^  ^>*  <^  ^^  ^^'  ^^  served  in  AT.  under  the  indentures  aeven 
bound  appren-  years,  and  then,  with  his  master's  consent,  returned  to  ^.,  where 
Uce  in  tbe  eerti-  bis  mother  and  family  then  residied  under  the  certificate,  and  stall 
|^^2%P^|^,  reside,  to  serve  one  G.,  in  A,  The  pauper  continued  in  G.'s 
SaS^  and  '  *^^<^  ^^  ^®  expiration  of  his  indentures.  He  then  lived  with 
aervcd*in  that  G.  for  a  year,  and  served  a  year,  and  remained  with  G.  four  yean 
pariah,  under  in  the  whole,  living  with  him  in  A*  during  all  that  tinse.  Upon 
thehidentum,  the  pauper's  going  to  il.  to  serve  out  the  remainder  of  his  appreo- 
^"^H^ycv^  tioeship  with  G.,  he  did  not  go  to  his  mother's  house,  nor  ataar 
tunied  wi^  hit  ^^^f  ouring  the  rest  of  his  apprenticeship,  resided  at  his  raodwrf 
maatar's  con-  tti  P>i^  of  her  family.  The  question  made  wa8»  Whether  the 
aent,  to  lenre  a  pauper  gained  a  settlement  in  ^.  by  hiring  and  service  with  G.f— 
pcraon  In  the  Jn  suppof  t  of  the  order  of  Sessions^  it  was  contended,  thai  the 
oertiiM  parlrii,  pauper  had  not  separated  himself  from  his  father's  family,  so  as  to 
divMidftiniiy  ®<^^®  ^^  ^^  ^^  ^  settlement  bv  hiring  and  service  m  if.,  the 
redded  under  parish  certified ;  and  Rex  v.  Keel  (6 ),  Rex  v.  Collmgbimm  Dutk (c), 
the  cenificata,  Rex  v.  Ingworik  (d)^  Rex  v.  Roach  (e)^  were  cited*  —On  Uie  other 
and  eerred  that  side  it  was  insisted,  that  the  pauper,  not  being  named  in  the  cer- 
P"?'"  .^^^  tificale,  continued  under  it  only  so  loiig  as  he  constituted  a  part 
SJ^^"^  of  that  family ;  and  they  cited  Rex  v.  Heath  (^),  Rex  v.  Mart- 
which  time,  be-  ^<^*  (A)-*-Loftn  Ellenborouoh  C.  J.  On  this  caae  it  is  ma* 
iqgof  tfaeageof  lerial  to  observet  first,  that  the  pauper  is  not  named  in  Uie  oertt- 
SI,  hie  mother  ficaie,  but  merely  comprehended  under  it  as  part  of  his  ftlhei^t 
^I^^h^  fiuaily ;  secondly,  that  after  the  time  of  quitting  his  father's  finoily 
hiradUmKlf  to  ^^  D^ver  returned  to  his  mother's  house,,  but  continued  to  serve 
tbeiamepenoo  under  the  indentures  until  the  age  of  2U  and  then  hired  hinielf 
Ibr  a  year,  and  foT  a  year,  and  served  for  a  year,  and  so  continued  in  the  service 
aerred  tiiat  and  for  four  years  successively  with  the  same  roaster.  And  the  qoss- 
**"**  "^aT*^  ^^  '*»  Whether,  having  so  hired  himself  after  the  age  of  81,  he 
wSjijjSLl.  ^^  ^°  ^  capacity  thereby  to  gain  a  settlement  in  A*  ?  The  nep^ 
Held,tiMtte  ti^e  of  this  question  has  been  contended  for,  in  support  of  the 
gafaicdaMCtle.  Order  of  Sessions,  on  the  statute  9  8c  10  fV,  3.  c.  11^  and  on  tbe 
ment  by  nich  authority  of  Rex  v.  CoUingboum  Duds,  Rex  v.  Ked^  and  Rex  v. 
hiring  and  aer-     Ingworth.     The  words  of  the  statute  are,  "  that  no  person  what- 

«  soever,  who  shall  come  into  any  parish  by  certificate,  shall  gsio 
*'  any  settlement  unless  he  shall  take  a  lease  of  a  tenement,  &c.  or 

(b)Ante,^\.155,     (c)-rfn/«r,pL262.     (<<)^iilfy  pl.764.     (tf)^iil^,pl.71^ 
[jli^AnU,^.7W.     {k)Antet  pl.76«. 
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**  execute  some  annual  office,**  &c.  But  I  observed  before  upon 
the  first  circumstance  of  this  case,  which  is  never  to  be  lost  ught 
ofy  that  the  pauper  is  not  named  in  the  certificate,  and  thererore 
he  is  to  be  considered  as  coming  into  the  parish  by  certificate^ 
only  so  long  as  he  is  a  part  of  his  fathcr*s  fiunily.  And  ihaik 
brings  it  to  &e  question,  Whether  he  was  a  part  of  his  father's  fi^ 
mily  ?  In  the  case  of  CoUii^boum  Duds  (a),  the  pauper^  after lewr-  (m)Atue,yli.9G2. 
tng  his  father  8  house,  returned  to  the  parish  where  hia  lather  waa 
living  under  the  certificate,  being  under  age,  and  was  hired  in  the 
certified  parish,  at  which  time  he  continued  a  part  of  his  fatber'a 
ikmii^.  So  in  Rex  v.  Keel  (i),  the  pauper  returned  to  a  branch  of  (jk)Jmie^7SS, 
her  family  in  the  certified  parish,  and  was  there  hired  and  served 
whilst  under  age.  The  case  of  Rex  v.  Infworth  (c)  is  the  nearest  to  (c)^iif0^pi.764. 
the  present  case ;  but  there  is  this  distinction,  that  the  pauper 
returned  under  age  to  the  father's  house,  and  hired  himself,  whilsl 
under  age,  to  a  person  in  the  same  parish ;  and  although  by  com* 
paring  his  age,  when  he  first  let  himself^  with  the  time  when  he 
last  let  himself,  it  does  appear  that  he  must  have  been  of  age  al 
the  commencement  of  the  second  year  s  service  under  the  last 
letting,  yet  that  circumstance  seems  to  have  escaped  the  notice- 
both  of  the  counsel  and  the  Court ;  and  the  case  was  decided  en- 
tirely on  the  authority  of  Rex  v.  Keel,  which  it  was  supposed: 
exactly  to  resemble  ;  but  which,  for  the  above  reason,  is  not  so* 
We  do  not  think,  however,  that  that  is  an  authority  to  warrant  oa 
in  deciding,  that  where  a  child,  not  named  in  the  certificate^  sepa- 
rates himself  from  his  father's  familv  at  an  age  when  he  is  by  law 
capable  of  supporting  himself,  he  sh^  either  derive  a  settlement 
acquired  subsequently  by  his  father,  or  shall  be  prevented  by  the 
certificate  from  gaimng  a  settlement  for  himself;  which  is  a  dis- 
ability that  can  only  attach  on  him  as  being  one  of  the  fiunil^.. 
This  is  illustrated  by  Rex  v.  Roach  (d)^  where  a  daughter,  bein^  of  (d)  Jnie,t^,19. 
age,  lefl  her  father's  family,  and  hired  herself  to  a  farmer  for  eight 
weeks ;  during  the  time  of  her  absence  her  father  acquired  a  sub- 
sequent settlement,  and  it  was  determined  that  she  was  not  en- 
titled to  such  subsequent  settlement,  on  the  ground  that  she  had 
ceased  to  be  a  part  of  the  father's  family,  or,  in  the  language  of 
the  case,  was  emancipated.  That  case  was  fully  argued  and  con- 
sidered ;  and  it  lays  down  a  rule  in  precise  terms,  which  may  serve 
to  govern  others  in  future.  The  same  point  was  detemiiiied  in 
Bex  V.  CoftohoMyboume^  (e)  That  was  a  case  where  the  daughter^  /^N^im^  ^*,»j 
being  under  age,  went  to  reside  with  her  uncle,  with  her  fiuherls  ^  ^'^''^  1^  ' 
consent,  and  was  maintained  wholly  by  him,  and  continued  wi^h 
him  till  she  was  of  the  age  of  27 ;  and  the  Court  held  that  she 
ceased  on  her  coming  of  age  to  be  a  part  of  her  father's  family» 
although  she  had  not  acquired  any  distuict  settlement  for  herseff; 
and  therefore  the  father  acquired  a  settlement  b^  hiring  and  ser- 
vrice,  as  an  unmarried  man,  not  having  a  child  within  the  words  of 
the  statute.  It  is  true  that  these  latter  were  cases  where  the 
question  did  not  arise  upon  a  certificate;  but  they  establisba 
principle  which  shows  what  it  is  that  constitutes  a  child  a  part  of 
nis  father's  family ;  and  whatever  divests  him  of  the  capacity  aa 
one  of  his  father's  family  in  the  one  case,  divests  him  of  the  inca- 
pacity in  the  other.  We  are  of  opinion,  tliercforo,  that  the  pau- 
per ceased  to  be  a  part  of  his  father's  family,  and  by  the  hiring 
and  service  gained  a  settlement  in  A. «—  Orders  quashed. 
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Parol  eridence 
of  the  existence 
of  a  certificate 
deemed  suffi« 
cient. 


The  bare  pro- 
duction of  a 
certificate  of  dO 
yemn^  date  is 
sufficient,  with- 
out giving  any 
account  of  it. 


In  order  to 
prevent  the  set- 
tlement of  an 


V.  Of  Evidence. 

770.  Rex  y.St.  Maurice,  M.  T.  24-  G.2.  Burr.  S.  C.  296.  — 
R.  8.y  the  father  of  R.  S.  the  pauper,  went  into  S^, Maurices  b}'  a 
proper  certificate  from  St.  Mary  ;  the  son  was  bom  in  St.  Maurice 
under  the  certificate ;  and  lived  there  with  his  father  till  he  was 
bound  apprentice  to  M.  in  K. ;  where  he  served  seven  years.     But 
on  the  part  of  St.  Maurice's  parish,  parol  evidence  was  given  by  the 
master  M.,  that  he  himself  came  into  K.  with  a  certificate  acknow- 
ledging him  to  be  a  parishioner  of  Micheldever ;    and  resided 
there,  as  a  certificate-man,  from  Michddever^  during  the  whole 
time  of  the  apprenticesliip ;  which  certificate  from  MichMever  he 
delivered  to  one  //.,  an  officer  of  the  parish  of  AT.     But  there 
was  also  parol  evidence  given  by  one  E.  the  present  overseer  of 
K.  (who  was  served  with  a  subpcetia  duces  tecum )  that  there  was 
now  no  such  certificate  to  be  found  in  that  parish ;  and  that  be 
had  never  seen  or  knew  of  any  such ;  and  that  if  there  had  been 
any  {a)  such,  it  was  mislaid.     The  only  question  was.  Whether 
parol  evidence  was  sufficient?  —  Lee  C.  J.     The   Sessions  have 
admitted,  and  have  stated  the  evidence  on  both  sides ;  and  con- 
clude that  as  no  certificate  was  produced,  the  place  of  settlement 
is  not  in  St.  Mary.     So  that  it  appears  they  did  receive  all  the 
the  evidence  that  was  given ;  and  it  does  not  appear  that  there 
was  any  objection  made  to  parol  evidence.     It  is  not  now  insisted 
upon,  that  this  was  conclusive  evidence  to  the  justices  that  there 
was  a  certificate.     And  if  there  was  one,  yet  it  might  be  an  irre- 
gular certificate.     We  have  an  instance  here  of  one,  lately  (A),  to 
Bethlem,  which  did  not  conclude  the  parish  giving  it,  as  a  proper 
certificate  from  that  parish  under  the  certificate- act,  so  as  to  bind 
them  in  other  respects  than  that  particular  purpose  for  wlu'ch  it 
was  given.     Now  the  justices  at  Sessions  are  so  far  from  having 
determined  that  parol  evidence  ought  not  to  be  admitted,  that 
they  have  actually  received  all  that  was  offered. 

771.  Rex  v.  Ryton,  E.  T.  83  G.S.  5  T.  J?.  259.  — The  respon- 
dents produced  a  certificate  from  the  chapelry  of  Little  Nest* 
acknowledging  the  father  of  the  pauper  to  be  legally  settled  in 
that  chapelry.  J.  G.  a  parishioner  and  parish-officer  of  R.,  who 
had  property  and  paid  parochial  assessments  there,  was  called  to 
give  an  account  of  the  certificate :  it  was  objected  by  tlie  couasd 
tor  the  appellants,  that  he  was  not  competent  to  give  evidence  on 
the  aforesaid  account,  as  being  an  interested  witness.  The  Court 
of  Sessions  decided  that  the  evidence  was  inadmissible ;  and  the 
respondents  producing  no  other  evidence,  the  order  was  quashed. 
It  was  admitted  by  the  counsel,  though  not  stated  in  the  case,  that 
the  certificate  was  dated  more  than  SO  years  ago,  and  appeared  to 
have  been  regularly  allowed ;  and  that  the  witness  was  merely 
called  to  prove  that  he  took  it  out  of  the  parish  chest,  and  gave  it 
to  their  attorney  just  before  the  appeal.  —  The  Court  said,  thtt 
no  doubt  could  be  entertained  on  this  case ;  for  that  it  was  suS- 
cient  for  the  respondents  barely  to  produce  the  certificate  to  the 
Sessions,  without  giving  any  account  of  it. 

771  a.  Rex  v.  Egremoni,  T.T.  5\  G.'3.  l^  Easty  253 Removsl 

from  E.  to  C.     Order  quashed,  subject,  &c,  —  By  the  respondeots 

■  (a)  ThiscertiGcate,if  there  was  anjr,  (6)  Hil.  1748,   ^2  G.  $.   Rex  r.  SL 

must  have  been  abote  21  years  ago.  OJaTc'ij,  Southwark. 
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it  was  proved  that  the  pauper  had  been  regularly  bound  apprentice  apprentice 
to  J.  K,  in  1802,  for  seven  years,  and  served  with  him  for  several  bound  to  a 
years  under  the  indentures  at  £.,  and  served  more  than  40  dm  mmster  who 
of  the  latter  part  of  his  apprenticeship  with  J.  B.  in  C,  with  the  ^^^^^ '" 
consent  of  his  original  master,  and  resided  with  him  there  for  that  u^aera^rtifi- 
period.    The  appellants  then  produced  a  regular  certificate  from  cate  from  a 
a  friendly  society  to  prove  that «/.  B,  was  then  residing  at  C^  friendly  society, 
under  such  certincate,  and|  therefore,  that  the  apprentice  could  under  ssG.s. 
not  gain  a  settlement  by  serving  him  under  the  indenture.     And  ^*  ^\  '*  "J  "** 
the  only  question  was,  Whether  the  production  of  this  certificate  ^^^^^^ 
was  sumaent  evidence  under  the  stat.  33  G.3.  c.54.  without  proof  parish,  merely 
of  its  having  been  delivered  to  the  churchwardens  and  overseers  to  produce  the 
of  C.9   In  support  of  the  order  of  Sessions  it  was  contjended,  that  certiScate  upon 
the  Sessions  under  the  circumstances,  might  presume  that  the  yP?^^**^ 
certificate  had  been  delivered,  as  it  was  produced  in  court  by  the  ^^^  ^?" 
parish-officers  of  C»  the  appellant  parish. — Lord  Ellenborough  remoral  of  the 
C.  J.    To  warrant  them  in  presuming  any  fact  there  must  be  apprentice  to 
presumable  matter,  the  mere  giving  of  the  certificate  by  the  such  parish,  but 
society  to  a  member,  is  not  made  sufficient  by  Uie  act  to  protect  ^^  ""^  "^ 
his  residence  under  it  in  the  parish,  without  a  delivery  of  it  to  the  ^^^^  J^ 
parish-officers.     The  17th  section  says,  that  no  member  of  the  been  delivered 
society  who  shall  come  to  inhabit  in  any  parish,  and  shall  deliver  to  the  parish 
to  the  churchxoardens  or  overseers  of  the  poor  of  such  parish,  a  cer-  officers  before 
tificate,  &c.  shall  be  removed  till  actually  chargeable.     But  if  it  thesenriceof 
remain  in  the  pocket  of  the  certificated  person,  that  is  not  sufficient  ^^  »pprent»ce. 
to  prevent  a  settlement  being  gained  under  him.     Here,  then,  is  an 
absence  of  any  proof  of  its  having  been  delivered  to  the  parish- 
officers  before  the  period  when  the  apprentice  served  his  master 
ip  the  parish  of  C,  and,  therefore,  an  exclusion  of  any  presump- 
tion of  the  fact.  —  Order  of  Sessions  quashed. 

772.  Rex  V.  Debenham^  ALT,  59G.S.  2  B.  &  A  185.  — Re-  Onanapp^J, 
moval  from  D.  to  K,     Order  quashed,  subject,  &c.  —  The  pauper  the  raspond- 
{lad  gained  a  settlement  by  hiring  and  service  in  the  parish  of  D.,  entB,ioorderto 
unless  it  could  be  shown  that  the  father  at  the  time  resided  in  SlT^Sl^'' 
that  parish,  under  a  certificate  from  the  parish  of  K,     It  was  tbem^Tentf. 
proved  that  no  such  certificate,  could  be  founa  in  the  custody  of  D.  flcat«  ghen  by 
The  pauper's  father,  «/•  D.,  proved,  that  in  the  year  1771>  having  the  appelknt^ 
been  removed  from  D.  to  a.,  the  parish  officers  of  D.  refused  to  acknowled^ng 
allow  him  to  return,  unless  K.  would  grant  him  a  certificate ;  to  ^^PJ*''*'  Xm 
this  the  parish  officers  of  AT.  consented.     An  order  for  granting  inhaWiiiiiI?^ 
this  certificate  was  made  at  the  quarterly  meeting  of  the  directors  produced  aa 
and  guardians  of  the  incorporated  hundreds  or  £,•  and  W.^  (in  old  book  fttmi 
which  K.  is  situated,)  as  appeared  by  an  entry  in  the  minute  book  their  own 
of  the  proceedings  of  the  hundred-house   quarterly  meetings,  ^*^JJS  ^*****  *" 
dated  20th  March  1771.     And  to  prove  that  such  certificate  was  ^^J^^* 
delivered  to  the  respondent  parish  in  pursuance  of  such  order,  a  fk^tfaebaad. 
book  was  produced  from  the  parish  chest  of  2).;   on  the  out-  writing  of  a 
side  of  the  cover  was    "  Certs.  Reed.,  Bonds  do.,  Coppys  of  Ibrmer  parish 
*«  Orders,  1756."    This  book  contained  memorandums  of  orders  of  ^^'J^^ 
removals,  of  bonds,  and  certificates  received.     The  certificates  ^^e*'^ 
were  regularly  numbered,  and  under  the  title  of  certificates  re-  inadmistible. 
ceived,  was  the  following  entry,  dated  1771,  '*  No.  88.  J.  P.  from 
"  K.f  No.  89.  t/.  D.y  do.*'    There  were  a  variety  of  other  certifi- 
cates subsequently  entered ;  the  Sessions  were  of  opinion  that  thia 
l>ook  was  not  admissible  in  evidence.  —  Abbott  C.  J.     The  prin- 
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ciples  of  the  law  of  evidence  in  this  country  are  founded  on  the 
strongest  sense  and  soundest  reasoning.  It  is  of  the  first  import- 
ance to  preserve  them  strictly,  inasmuch  as  they  are  the  great 
safeguards  of  the  subject  in  the  administration  of  justice  in  all 
cases,  from  those  involving  property  of  the  most  trifling  amount, 
to  those  where  the  life  of  an  individual  is  at  stake.  I,  therefore, 
should  be  extremely  unwilling  to  come  to  any  decision  which 
should  break  in  upon  any  established  principle.  It  is  an  established 
principle,  that  nothing  said  or  done  by  a  person,  having  at  the 
time  an  interest  in  the  subject  matter,  shall  be  evidence  either 
for  him  or  persons  claiming  under  him.  Now  the  entry  in  tbii 
book  is  of  that  description ;  for  it  is  made  by  a  person  having  an 
interest  to  make  it,  masmuch  as  it  is  produced  as  proof  of  the 
delivery  of  a  certificate,  by  which  the  parish  of  which  the  party 
making  an  entry  is  an  inhabitant  is  to  be  relieved  from  the  burden 
of  maintaining  the  individual  named  in  the  certificate*  I  think, 
therefore,  that  the  safest  course  which  the  Court  can  pursue  will 
be  to  hold  that  the  Sessions  were  justified  in  rejecting  this  evidence. 
There  are,  however,  in  this  case,  other  circumstances  from  which 
the  Sessions  may  draw  the  conclusion  (if  they  shall  think  fit  so  to 
do)  that  the  certificate  was  in  fact  delivered.  I  think,  therefore, 
that  the  case  should  go  back  to  be  reheard  upon  that  point  — 
Bayley  J*  I  am  entirely  of  the  same  opinion,  that  the  entry  in 
this  book  was  not  evidence,  the  efiect  of  it  being  to  advance  the 
interest  of  the  person  who  made  it  —  Holroyd  J.  concurred.  — 
Case  sent  back  to  the  Sessions  to  be  reheard. 

A  pitfiih  certi-       773.  Rex  v.  Netkerihong,  H.  T.  54  G.  S.  2  M.  &  5. 337 Upon 

ficateof  more  ^n  aopeal  against  an  order  of  removal  from  A^.  to  H.  the  re- 
^wStnow!  spondents  called  a  person  who  was  a  rated  inhabitant  and  overseer 
ledging  the  "  ^^  ^^^  V^^^  ^^  ^'>  "^^^  produced  a  certificate  dated  in  the  year 
pauper's  1756  from  //.  to  iV.,  acknowledging  the  pauper's  grandfather  and 

gTBodfiuber,  father  to  belong  to  H.  The  appellant's  counsel  objected  that 
•»difi»tf>«Vto  before  such  certificate  could  be  received  and  read  in  evidence, 
^^^LntMriih  *°™®  account  must  be  given  of  it  and  whence  it  came,  which  he 
produced  bj  a  contended  the  witness  was  not  competent  to  give,  on  account  ol 
rated  iDhabitaot  his  being  a  rated  inhabitant  of  M,  and  the  Court  being  of  that 
wiw  was  oTer-  opinion  refused  to  permit  the  witness  to  give  evidence  and  dit* 
***  ^^  charged  the  order,  subject  to  the  opinion  oi  this  Court,  whether 

^H^  w^held  ^^^^  evidence  ought  to  have  been  received.  When  this  case  WM 
to^erideuce^  called  on,  Staveley,  in  support  of  the  order  of  Sessions,  admitted 
though  it  was  that  after  the  decision  of  Rex  v.  Ri^ton  (a)  he  could  not  sustaia 
objcSedtfaat  the  ruling  of  the  Sessions,  but  he  prayed  that  the  case  might  be 
S^*!*?^"'  'emitted  to  be  heard  on  the  merits.  Lord  Ellbkborough  C.  A 
ontW  Su"  ^  remember  upon  the  trial  of  an  action  for  a  false  return  to  t 
the  witness  was  ^ondamus,  a  corporator  was  called  to  produce  some  of  the  coqMV- 
not  competent  ation  muniments,  and  objection  taken  to  his  adniisibilitv.  Bm 
to  give  that  Lord  Kenton  said  he  should  hold  him  capable,  as  a  depository  of 
***'*^A«"f  **  *^^®  muniments,  of  being  brought  forward  for  the  purpose  of  pro- 
^^^^\^  ducing  them,  and  that  if  the  party  objecting  wished  to  enquire  as  to 
might  be  ex-  ^^^  custody  he  might,  and  that  he  would  receive  the  evideooc. 
flUQaJDed  as  to  If  the  parties  choose  to  stand  on  such  a  point  as  this  it  may  be  ai 
tfaeeustodv.  well  that  tliev  should  abide  by  it.  —  Per  Curiam:  Order  rf 
(a).<#fiie,pL77l.  Sessions  quashed. 
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I.  The  Statutes. 

See  stats.  13  &  14  Car.  2.  c.  12.  §  1, 2, 8.  S  W.  S.  c.  11.  §  10. 
17G.2.  c.S.  SSG.3.  c. 54.  J 26.  SSG.3.  c.55.  35G.3. 
c.lOl.  §1.  49G.3.  C.124.  54G.3.  c.170.  59G.3.  c.l2.  §28. 

II.  The  Authority  of  the  Justices. 

774.  JfEX  V.  Banbury y  T.  T.  8  IV.  3.  Com6. 372. —  A  constable  Achild  biwight 

without  warrant,  brought  a  child  from  Broughton  to  Ban-  ^  »  conitabte 
bury.     Two  justices  of  Banbury  made  an  order  of  removal  in  ^romthe^riA 
which  they  recited  the  fact,  and  returned  the  child  to  the  parish  ^ik^JMrrmt 
of  Brou^ton,  there  to  be  provided  for  according  to  law.  — The  majbereraored 
Court  held  the  order  good  for  returning  the  child  to  the  wrong-  to  A.  bj  the 
doers,  and  therefore  that  part  was  aflSrmed.  justices  of  B.  &CCoinb.S64. 

775.  Walton  v.  Chesterfield,  M.  T.  SW.S.  5  Mod.  322.  —  An  In  «>  oider  of 
order  ^hs  made  to  remove  a  poor  man  from  W.  to  C.    The  Ses-  J^J?''*l?J^' 
sioiu,  on  appeal,  confirmed  the  order.  But  the  first  order  was  now  jiuti^mutt 

rihed,  because  it  did  not  appear  to  be  made  by  two  justices  of  be  stated, 
peace ;  for  it  was  only  said,  '*  Whereas  complaint  has  been 
**  made  to  us,**  without  reciting  their  authority  in  the  order ;  and 
although  in  the  appeal  they  were  mentioned  to  be  justices,  yet  that 
will  not  help ;  for  they  might  be  justices  then,  and  not  at  the 
making  of  the  first  order ;  and  so  for  this  reason  it  was  quashed. 

776.  Bridetoellv.  ClerkenwU,  H.  T.  4  W.  3.  iSo/it.  486 The  The  justices 

pauper  was  bound  an  apprentice,  and  served  seven  years  to  a  hemp-  ceonot  lemove 

dresser  within  the  precincts  of  JB.,  and  afterwards  he  lived  nine  •  ^"fJl^r*? 

years  in  C.  parish,  but  gained  no  settlement  there.    The  iustices  ^^ 

•ebt  him  to  A,  as  his  last  legal  settlement,  by  an  order  which  set 

forth  B.  to  be  an  extraparochial  place.  —  Holt  C.  J.   If  a  place 

be  extraparochial,  and  has  not  the  face  of  a  parish,  the  justices 

liave  no  authority  to  send  any  man  thither ;  and  so  it  was  resolved 
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in  the  case  of  Sir  John  Osborn.    Possibly  a  place  eztraparodiial 

may  be  taxed  in  aid  of  a  parish,  but  a  parisn  shall  not  in  aid  of 

that     This  is  casus  omissus*  —  The  order  was  quashed. 

The  jurtices  777.  The  Forest  of  Dean  y.  Linton,  T.  T.  12  W.  3.  2  Satt.  4«7. 

cannot  remove    —  //,  lived  ten  years  in  the  forest  of  Z).,  and  then  died,  and  left 

fi^^  f?  extra-    geveral  children  ;  two  justices  made  an  order  to  remove  them  \o 

benuM  therT*   ^'  —  HoLT.   If  a  place  be  a  reputed  parish,  and  have  churchwar- 

are  no  parish-     cl^^^  A"^  overseers  of  the  poor,  it  is  within  43  Eliz.  c.  2.  though  in 

officers  to  lodge  truth  it  be  no  parish  ;  but  if  it  be  merely  extraparochial,  as  the 

the  complaint;   justices  cannot  send  to  such  a  place,  so  they  cannot  send  from  it; 

•ndAerefore      ^g  jj  jg  exempt  from  receiving,  so  it  shall  not  have  the  benefit  of 

brSrtap^"**    removing,  for  they  have  not  proper  persons  to  complain.     Penons 

pointed.  ^^  extraparochial  places  must  subsist  on  private  charity,  as  all  per* 

&C  Fo]e}',97.  sons  did  at  common  law  before  43  Eliz.y  which  enacts,  tbat  every 

parish  shall  keep  their  own  poor,  in  consequence  of  which  the 

jurisdiction   of  removals  was  first  set  up  before  the  statute  of 

14  Car,  2.  c.  12. ;  for  unless  the  poor  were  removed  to  their  ovni 

parishes,  every  parish  could  not  maintain  their  own  poor*    But  the 

statute  of  43  EUz*  c.  2.  does  not  extend  to  extraparochial  placet. 

—  Gould  J.  started  a  question,    whether  the  justices  of  the 

county,  where  the  parish  wherein  he  was  last  legally  settled  ttei, 

might  not  make  an  order  upon  the  parish  to  make  a  rate  for  tlie 

relief  of  this  poor  man  in  the  extraparochial  place,  because,  not 

having  gained  a  settlement  there,  he  remains  an  inhabitant  of  that 

parish  still ;  else  the  man  may  be  starved  for  want  of  relief -^ 

Holt  C.  J.   Quash  this  order,  and  then  go  and  get  ao  order, 

**  Forasmuch  as  H.  was  settled  in  the  parish  of  Zr*,  and  is  not  sbie 

<<  to  provide  for  himself,  these  are,"  &c. 

An  order  re-  778.  Rex  v.  Gravesendj  E.  T.  13  W.S.  Com.  iJtti.  97.— Two 

moringapau-    justices  sent  Jane  G.  from  G.  to  her  master,  with   whom  she 

K*'iL!Lr^f*^    lived  as  a  hired  servant  in  ChadxoeU,  concluding  the  order  "  until 

Ute^hM    "  ^^  ^^^^  ^®  discharged."     The  justices  of  E.  sent  her  back  to 

for  a  year,  in-     G.      It  was    insisted,    that    the    second    order  was    ill,  being 

itaad  of  to  the     made  before  the  time  for  appealing  against  the  first  order  had  ex- 

INiruA  in  which   pired.  -—  SsD  NON  ALLOCATUR ;  for  the  first  order  was  to  send  htr 

fbeimietUed,    ^^  ^^^  master,  fronMvhich  order  no  appeal  lies,  and  not  to  seai 

her  to  the  parish  of  Chadwdl  as  to  the  place  of  her  settlement. 
TbejoMiceft  779.  Clypton  v.  Raxnstock^  £,  T.  12  Ann.  Seiti  Sp  Rem.49.'^ 

cannot  order  the  The  order  recited,  "  Whxrbas  John  S*  and  his  wife  are  last  sel- 
oflkcnoftiie  «  tied  at  C,  these  are  to  order  you  the  churchwardens^  CL  ti 
P^***  T*^*  "  repair  to  the  parish  of  i^.,  and  to  relieve  them,  they  bog  m 
SSTto^i^e  "  *'^^  ^*^  ^**®y  cannot  be  removed."  —  Th» Court  s  The  jostieei 
her.'ihe  being  ^^^  ^^  authority  to  send  for  officers  out  of  another  pansfa,  IM 
tao  ill  to  be  re-  are  bound  to  maintain  the  poor  as  long  as  they  continue  intfc 
mored.  them.  —  And  by  Powell  J.   Persons  se^ed  in  a  pwish  caniiot  be 

^loT*^^^^  relieved  until  they  are  removed  to  their  parish. —  Theord«rwsi 

The  JQitieea  7B0.  BraUar  v.  Usley,  H.  T.  12  Ann.  SeU.  Sf  Rem.  63.  —Tiro 

hafa  no  power  justices  made  an  order  of  removal  to  continue  **  until  the  nett 

to  make  an  or-  «  Sessions ;"  and  then  the  Sessions  made  a  further  order  lor  tk 

dff  of  rcmoral  gettlement  of  the  pauper.  —  The  Court  quashed  both  the  ordeis ; 

"tUHbc  neit  ^^^  ^^®  ^^^  justices  have  no  authority  to  make  an  order  *«  till  the 

gQ,gii^,»  **  next  Sessions ;"  nor  have  the  Sessions  authority  to  make  an  on- 

ginal  order  in  this  respect. 
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781.  Pancras  v.  Rumhoidy  T.  T.  2G.  1.  £^r.6.  — Two  jus-  If  the  two  jus- 
ticea  removed  a  poor  person  from  P.  to  R,    Within  three  clays  ^<^  ^^^^  ^^ 
the  justices,  reciting  that  they  were  surprised,  superseded  it,  and  ^^^i*  o/^' 
commanded  the  churchwardens  to  return  the  former  order  to  be  ^dent]y"ui^ 
cancelled.  —  Whitaker  Serjeant,  insisted,  that  the  justices  could  may  grant  a 
not  issue  such  a  supersedeas;  and  cited  SalL  472. —  Sbd  per  tupertedeas. 
CuRiAif  :  The  supersedeas  is  well  sent  by  the  justices,  and  to  pre- 
vent the  charge  of  an  appeal ;  and  the  last  order  was  confirmed. 

782.  Rex  v.   Westwood^  H.T.  4G.  1.  iS/r.7S.  — In  an  order  A  single  jusUc» 
of  removal  the  complaint  was  recited  to  be  to  one  justice  only,  ™«T  1*^^  ^ 
but  the  ordering  part  was  by  two  justices ;  and  this  was  held  good.  ^^^^^^^ 
Then  exception  was  taken,  that  there  was  no  adjudication  of  the  ^^^^^  mtutuT 
place  to  which  he  was  removed  being  his  last  legal  settlement,  but  by  two. 

only  <*  We  order  him  to  be  removed  to  A.  as  the  place  of  his  last  &  C.  Sett,  and 

'*  legal  settlement."    And  for  this  fault  the  order  was  quashed.  "^^""^  i^* 

783.  Chewton  v.  Comnion  Martin,  M.T.SG.l.  S/r.  471* —  Twojusticef 
Two  justices  made  an  order  for  the  removal  of  two  different  fami-  cannot  remore 
lies.    Reeve  objected,  that  though  the  parishes  are  the  same  in  ?^  b"^^ 
both  cases,  yet  the  removal  of  two  families  by  one  order  is  ill ;  for  aame  order  of 
suppose  the  removal  of  one  is  legal,  and  the  other  illegal,  and  there  remoral. 

is  an  appeal  to  the  Sessions  as  to  both,  and  the  order  is  confirmed 
as  to  one,  and  reversed  as  to  the  other,  what  is  to  be  done  in  that 
case  as  to  costs,  the  statute  of  8  &  9  fVill.  S.  c.  SO.  giving  costs  to 
the  parish  in  whose  favour  the  appeal  is  determined,  and  now  the 
appeal  will  be  determined  in  favour  of  neither,  and  of  both ;  it 
cannot  be  said  that  the  order  is  reversed,  because  it  stands  good 
as  to  part,  and  it  cannot  be  said  to  be  confirmed,  because  it  is  not 
held  good  as  to  the  whole.  —  Eyre  and  Fortescue  Js.  were  of 
opinion,  that  the  order  was  ill ;  giving  this  further  reason^  that  the 
party  removed  had  a  right  to  appeal,  for  it  may  be  he  was  re- 
moved from  his  own  estate,  and  then  upon  his  appeal  it  will  conse- 
quentially draw  over  the  other  matter  in  which  perhaps  the  parties 
on  all  sides  acquiesce. 

784.  Rex  v.  Mereval,  H.  T.  10  G.  3.  Burr.  S.  C  661. —  Two  ifapuisfaUeia 
justices  removed  Rebeccah  C,  single  woman,  and «/.  her  child,  up-  two  coundet, 
wards  of  five  months  old,  from  R,  to  M.;  and  the  Sessions  con-  *°^*"?^2n 
firmed  the  order.     The  pauper  was  hired  for,  and  served  a  year  ^"'USoMof 
in  that  part  of  the  parish  of  Af.  that  is  within  the  county  of  Leices-  oaJotAt 

tsr ;  and  there  was  an  overseer  of  that  part  of  the  parish  of  M.  counties,  any 
which  lies  in  the  county  of  Warooick;  to  which  officer  the  pauper  two  justkei 
was  delivered  ;  but  there  was  not,  nor  ever  had  been,  any  overseer  "•!  remoTC  • 
of  the  poor  appointed  for  that  part  of  M.  that  lies  in  the  county  ^JJI^ihe** 
of  X. ;    although   there  are  several  houses  and  substantial   in-  ^[ish  for 
habitants  in  that  part  of  the  parish  of  Af.  that  lies  in  the  county  wfaich  no  over- 
of  £». ;  the  same  person   who  was  overseer  was  also  church-  seer  is  particu- 
warden  of  M.  /  and  usually  acted  in  the  maintenance  of  the  poor  Iwly  appointed; 
throughout  the  whole  parish.  —  Mr.  Whelbr  objected,  That  the  '^'rpoM  Uw  per- 
appointment  of  an  overseer  by  the  justices  for  the  county  of  War'  Son^So^n  by  ' 
xaick  could  not  affect  that  part  of  the  parish  of  M.  which  lies  in  the  one  county, 
the   county  of  Z..;    for,   by  43£/f2.  c.2.§9.    "If   any  parish  is  the  officer  of 
"  extend  into  more  counties  than  one,  the  justices  of  every  county  the  whole  p*nsh. 
**  shall  deal  only  in  so  much  of  the  parish  as  lies  within  their  b- 
*^  berties ;  and  every  one  within  their  limits,  to  execute  the  or- 
*^  dinances  concerning  the  nomination  of  overseers,"  &c.  Therefore 
that  part  of  this  parish  of  M.  which  lies  in  Leicestershire  must  be 
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considered  as  extraparochial^  until  overseen  are  properi j  appointed 
for  it ;  and  no  removal  can  be  made  to  it,  until  overseers,  or  an 
overseer  at  least,  shall  be  so  appointed.  —  But  it  was  answered, 
that  the  churchwardens  are  sufficient  officers  in  this  respect ;  thej 
are  overseers,  to  this  purpose :  and  the  Court  being  clearly  of 
that  opinion,  both  orders  were  affirmed. 
Tbe  justices  785.  Rex  v.    TamxDorth,  T.T.   17G.S.  CflW.28.— The  case 

cannot  remove   stated,  That  Thomas  G.,  the  pauper,  was  legally  settled  in  the 
w!uS^'rtli«     hamlet  o£  B. ;  and  that  afterwards  he  was  hired  for  a  year,  and 
A  parisbTunless  ^^^^^^  ^^^^  7^^^  ^^  S*  S  which  is  a  hamlet  consisting  of  one  boose 
itisatowoship  Only,  and  between  three  and  four  hundred  acres  of  land  :  that  the 
or  Till  within     said  hamlet  of  5.  had  never  contributed  towards  the  relief  of  the 
tibe  IS  ft  14       poor  of  the  parish  of  T.,  nor  had  ever  been  assessed  thereto ;  but 
Gtf.  s.  c  IS.     ]^^^  always  been  assessed,  and  had  always  paid  to  the  support  of 
the  parish  church  of  T,  :  that  no  overseer  or  overseers  of  the  poor 
bad  ever  been  appointed  for  the  hamlet  of  S.  ;  that  the  said  ham- 
let lies  without  the  limits  and  jurisdiction  of  the  borough  of  T., 
but  is  within  the  parish  of  7. ;  that  the  pauper,  ThomoM  G.,  EU* 
zabefh  his  wife,  and  their  child,  were,  under  the  order  of  the  two 
justices,  delivered  to  the  churchwarden  of  the  parish  of  T.f  whidi 
parish  not  only  lies  partly  in  the  county  of  fV,^  and  partly  in  tiie 
county  of  S.,  but  is  a  part  thereof  within  the  limits  and  jurisdictioo 
of  the  borough  of  T.,  and  part  thereof  without  the  said  limits  snd 
jurisdiction.  —  Lord  Mansfield  :  There  is  no  doubt  at  alL  The 
place  is  averred  to  be  within  the  parish  where  the  hiring  and  ser- 
vice were  had  and  performed ;  and  it  is  no  township  or  vill  within 
the  Stat  of  Car.  2.  where  officers  are  appointed ;  and  therefore  the 
justices  could  not  remove  the  pauper  there.    The  state  of  plicct 
as  to  the  number  of  houses  may  have  been  different  in  different 
cases,  but  here  are  no  overseers,  no  separate  economy.    Tbe  ad- 
judication is  to  S'9  as  part  of  the  parish  of  T.  —  Astor  J.  This 
place  is  neither  extraparochial  or  a  vill.     In  the  case  cited  of  the 
manor  of  Grafton,  it  was  holden  no  vill,  though  it  had  been  con- 
verted into  five  dwelling-houses  and  farms,  and  was  occupied  bj 
five  several  tenants.  —  Willbs  and  Ashhurst  Js.  concurred. 
The  justices  786.  Rex  v.  Swalclife^  H.  T.  23  G.3.   Editor^  AfS5.  — TTie 

cannot  meke  an  paupers,  Thomas  H.  and  Mary  his  wife,  were  removed  in  die 
^'J^JJ^^  month  of  January  1782,  from  S.  to  A.,  which  is  a  large  and  popo- 
does  not  main-  ^<*"*  district,  part  of  the  parish  of  W.y  and  maintains  its  own  poor 
tain  its  own  in  common  with  W,^  and  not  by  any  separate  establishment  of  id 
poor  separately,  own.  One  of  the  questions  in  this  case  was.  Whether  justices  d 
S.C.Ca]d.S48.   the  peace  have  authority  to  remove  a  pauper  except  to  a  pariA 

or  to  a  district  exclusively  maintaining  its  own  poor  ?  And  itwif 

contended  by  Mr.  Bbarcroft,  that  as  A.  maintained  its  poor  not 

exclusively,  but  in  common  with  fT.,  the  removal  to  A.  was  a  nol- 

Hty.  —  Lord  Mansfield  :  The  justices  have  no  authority  to  r^ 

move  to  such  a  place  as  A, ;  it  is  no  removal  at  all ;  it  is  a  mere 

nullity.     The  justices  might  as  well  make  orders  of  removal  to  a 

roan's  house.  —  Ashhurst,  Willes,  and  Buller,  Js.  concurred, 

and  the  order  was  quashed. 

An  alteration  787.  Rex  v.  JJanufinio,  M.  T.  S2  G.  3.  4  T.  R.  47S.  —  By  o 

roiS'er^ofrl!"  '^^^^''  ^^  ^"^^  justices,  dated  October  29th,  1789,  A.  Evan,  his  wife, 

moral,  by  one     «"^  ^^®  children,  were  remcved  in  December  1790  from  H.  to  U 

justice  in  the       both  in  the  counUr  of  C  ;  the  Sessions  confirmed  the  order,  subject 

pratence  of  the    to  the  opinion  of  this  Court  on  a  case  reserved.     The  caae  sttif^ 
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that  an  alteration  was  made  in  the  order  of  removal  by  one  of  the' 
magistrates  immediately  after  the  order  was  signed  by  both,  but  in 
the  presence  of  the  other,  and  before  it  was  delivered  to  the  parish- 
officers  to  be  executed ;  and  that  it  was  not  re-sealed  and  re-delt- 
yered  by  the  justices  after  the  alteration.  The  appellants  objected 
that  the  order  was  void  in  point  of  law  on  this  ground,  but  the 
Sessions  over-ruled  the  objection.  —  Lord  Kenyon  C.J.  The 
objection  arising  from  the  alteration  of  the  order  is  equally  desti- 
tute of  foundation  ;  it  is  stated  that  the  alteration  was  made  in  the 
presence  of  the  other  magistrate.  Such  an  alteration,  so  made, 
would  not  vitiate  a  much  more  serious  instrument  than  this,  a  war* 
rant  by  which  the  life  of  a  person  is  to  be  decided. 

788.  Rex  v.  Stotfoldy  E.  T.  32  G.  3.  4  T.  R.  596.  —  The  order  An  order  of  ra- 
of  removal,  and  the  examination  on  which  that  order  was  founded,  moral  tip^iiodbj 
were  signed  and  taken  by  the  two  justices  separately,  and  not  in  twojuitiowi©- 
the  presence  of  each  other;  and  one  of  the  two  justices,  though  a  P"**«ly»  "*  dif- 
magistrate  for  the  county  of  if,  took  the  examination  and  signed  fa^l^^dSS 
the  order  at  his  own  house,  situate  in  that  part  of  the  town  of  /?.  and  not  Toid. 
which  lies  in  the  county  of  C  /    R.  being  partly  in  the  county  of  See  Rex  «. 

C-  and  partly  in  the  county  of  H. — The  Court  took  time  to  con-  How«rth,/>arf, 
■ider  of  this  case :  and  now  Lord  Kenyon  C.J.  said,  that  he  was  P^^^^* 
not  then  prepared  to  state  from  his  papers  the  reasons  at  length 
upon  which  their  judgment  was  founded,  but  that  he  had  tho- 
roughly and  attentively  considered  the  question,  and  that  the  result 
of  his  deliberations  and  of  the  rest  of  the  Court  was,  that  the  order 
was  only  voidable^  not  absolutely  void;  and,  therefore,  that  it  was 
necessary  for  the  parish,  who  wished  to  avoid  it,  to  have  appealed 
against  it  in  the  regular  course  of  proceedings.    That  it  would  be 
extremely  inconvenient  to  permit  a  parish  to  set  aside  an  order  of 
removal  at  any  distance  of  time,  which  had  been  acquiesced  under 
for  years  without  any  dispute.     And  that  a  distinction  had  always 
prevailed  between  void  and  voidable  instruments ;  a  strong  instance 
of  which  was  that  on  the  construction  of  the  stat.   lVestminster2.  (a)  But  see  Rex 
c- 1 . ;  which,  though  it  enacts  that  all  fines  contrary  to  that  act  »•  Hamstall 
shall  he  ipso  jure  \\\x\\j  has  been  held  to  mean  only  voidable  by  01.50^*'"'^' 
some  legal  proceeding,  (a)  —  Grose  J.  also  added,  that  in  a  case  ..!  . .  * .  . 
in  Strange  {b)  it  was  held  that  the  Sessions  "  have  power  to  look  ^„j  skipton,  ° 
**  into  the  jurisdiction  of  the  justices"  removing.  p^^^  pl.797. 

789.  Rex  v.  Chilvers  Coton,  //.  T.  39  G.  3.  8  T.  R.  178.  —  The  n  must  appear 
pauper,  fF.  Fennell,  was  bom  about  55  years  ago  in  Sow,  but  was  on  the  face  of 
settled  in  C  In  1779  he  married  his  present  wife  in  2?.,  where  he  an  order  of  re- 
then  resided.  They  were  afterwards  removed  to  Soto  by  the  fol-  ™o^*l»  th«t  the 
lowing  order ;  "  To  the  churchwardens  and  overseers  of  the  poor  ^"^ce8."™^'°g 
«*  of  the  parish  of  B.  in  the  county  of  W,y  and  to  the  churchward-  diction.'^""*" 

**  ens  and  overseers  of  the  parish  of  Soto  in  the  county  of  the  city  of  See  Rex  o. 
**  Coventry  ;  whereas  complaint  has  been  made  by  you  the  church-  Siepne/,  poti, 
**  wardens  and  overseers  of  the  poor  of  the  said  parish  of  B.  unto  P^*  ^^^* 
**  us  whose  hands  and  seals  are  hereunto  set,  two  of  his  majesty's 
**  justices  of  the  peace  (whereof  one  is  of  the  quorum)  for  the  county 
**  aforesaid,  that  IV,  Fennell  and  E.  his  wife,"  &c.  &c.     The  other 
parts  of  the  order  were  in  the  regular  form  ;  tlie  order  was  dated 
16th  o^  March  1779 ;  and  there  was  no  county  mentioned  in  the 
margin  of  the  order.     Against  this  order  there  was  no  appeal. 
And  THE  Court  was  of  opinion  that  the  order  was  not  amenable 

u  u  4 
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b J  the  Seasionsy  and  that  it  wat  a  iiullity>  for  that  it  did  not  appear 
on  the  face  of  it  that  the  justice  had  jurisdiction. 
Wbm  two  790.  Rex  v.  Moor  Crilchdl  (a),  M.  T.  42  G.  3.  2  £as#,  6e.«- 

cotmties  have  Xwo  justices,  by  an  order,  removed  2>.  £.,  his  wife  and  children, 
^^aJ^^^^  from  the  parish  of  Donhead,  in  the  county  of  fF.  to  the  parish  of 
d°nt  part  of  an  ^'^ '"  ^^^  county  of  Dorset.  The  Sessions,  on  appeal,  coofirmed 
order  of  re-  the  order.  But  both  orders  being  removed  by  certiorari  into  this 
moval,  the  jtt»-  court,  a  rule  was  obtained,  calling  on  the  parish-officers  of  Dim* 
ticet  making  head  to  show  cause  why  they  should  not  be  quashed,  for  a  defiuiit 
STtTSSmMJ*^  of  jurisdiction  in  the  magistrates  making  the  original  order  appt- 
tobejntticei?  rent  upon  the  face  of  it,  in  not  stating  diem  to  be  juatioea  of  the 
the  proper  peace  of  the  county  of  WUis^    The  order  was  in   this  fonn: 

coontji  and  it  <<  Wilts  to  wit ;  to  the  churchwardens  and  overseers  of  the  poor  of 
iaMcDougfa  «  the  parish  of  Donhead^  in  the  camdj^  afWiUs^  aforesaid,  to  r»* 
todowjibe  <<  move  and  convey,  and  to  the  churchwardens  and  OYOseen  of 
ticee  of  the  ''  ^"®  P^^^  ^^  ^"®  parish  of  M.,  m  the  county  qfJJorseif  to  receive; 
pm»  in  and  for  **  these.  Whereas,  complaint  hath  been  made  by  joa,  the  churck- 
t!be.§aidoamayt  **  wardens,  &c.  of  Donheadf  in  the  county  of  WiUs  aforesaid^  unto 
although  the  «  ug  whose  hands  and  seals  are  hereunto  subscribed  and  aet,  bemg 
proper  county     «  ^^  ^  //;,  Majesty  s  justices  of  the  peace  in  and  Jar  the  said 

were  named  in     .,  /     .  »/     ^r*      r^u  \iu  *.  r^    o     o  

the  margin,  and      county^  (one  whereof  IS  of  the  quorum,)  that  x>.  iS.,  &€•  are  coais 

werealao  named  ''  to  inhabit,  &c.  (pursuing  the  usual  form  of  such  orders)."— 
last  before  such  BuRROUQH  and  Casberd  now  showed  causc»  and  contended,  lit, 
dncripdon  of  jhat  the  words  "  justices  of  the  peace  in  and  for  the  said  oomMU^ 
uie  justices.  must  have  reference  to  the  county  in  the  margin,  which  is  Wi&s: 
^^yT^  ^'  ^^y^  ^^^^  ^^  ^^  reference  in  grammatical  construction  to  the  kit 
Leicesteivpo«r.  antecedent  county  mentioned,  which  is  also  Wilts.  And  farther, 
pL  791.  '       *    that  from  the  whole  scope  of  the  order,  it  appears  that  it  could 

only  have  been  made  by  magistrates  of  WiUs  and  not  of  Dorset. 
But  THE  Court  were  clearly  of  opinion,  that  the  objection  wis 
^)  Vide  Rex  v.  fatal,  (b)  It  ought  expressly  to  appear  that  the  justices  had  jurii* 
1  79?'iSd'*  diction  to  make  the  order,  and  therefore  there  having  been  two 
Rex  ».  Chilvers  counties  mentioned  before,  they  ought  to  have  stated  of  which 
Coton)  afOe^  county  they  were  justices.  But  Lord  Kenyon  C.  J.  added  his 
pK  789.  regret  that  the  objection  had  been  taken,  as  the  decision  would 

conclude  nothing ;  for  the  Court  would  direct  a  special  entry  to  be 
made,  in  order  to  denote  that  the  orders  were  quashed  for  waot  of 
forni.  And  that  it  was  to  be  lamented  that  the  stat.  5  G.  2.  c  idn 
which  was  intended  to  give  the  justices  in  Sessions  a  power  of 
amending  orders  of  removal  which  were  defective  in  point  of  fonn, 
had,  by  the  construction  which  had  been  put  upon  it,  been  ren- 
dered a  dead  letter,  as  all  defects  of  this  sort  had  been  considered 
to  be  matters  of  substance  and  not  of  form. 
An  order  of  791.  Rex  V.  St.  Mary,  Leicester,  H.  T.  58  G.  8.  1  B.  &  ii.327. 

™«K»*^^  "^  —  Removal  from  W,  to  St.  M,  Order  confirmed  and  removal  by 
p«?Srof*MMn  '^^^^^^^  ^^^^  *^®  Court  of  King's  Dench.  —  The  order  was  ia  this 
the  county  of  foTin  :  '*  County  of  Rutland.  —  To  the  churchwardens  and  ova- 
Rtuland,  and  ^'  seers  of  the  poor  of  the  parish  of  W.  in  the  said  county ;  sad 
d8o  to  the  «  to  the  churchwardens  and  overseers  of  the  poor  of  the  parish 

I»ri8h  of  ftL  in  €i  of  St.  M.,  in  the  borough  of  Leicester,  in  the  county  of  Lei- 
Xd^^^and  "  cesteTy  and  to  each  and  every  of  them :  —  Rutland  to  wit :  Upon 
the  word's  *'  ^^^  complaint  of  the  churchwardens  and  overseers  of  the  poor 

"  county  of  **  of  the  parish  of  W.,  in  the  said  county,  made  unto  us,  whose 
Mytlanti"  were  «  names  are  hereunto  set,  and  seals  affixed,  being  two  of  His 
tbea  written  in    a  Majesty's  }usuces  of  the  ^cacc  in  and  for  the  said  county,  and 
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**  one  of  us  of  the  quorum^  that  M.  B.  Sfc.  are  come  to  hihabit»"  the  maiviii,  and 
&c.  (in  the  usual  form).    The  cases  of  Rexy.Chihers  Coion  (a),  the  magistntaB 
and  Rex  v.  Moor  Critchell  (i),  were  cited. — Lord  Ellbnbo rough  ^^^  "*  ■  '^^ 
C.  J.  If  this  Court  is  put  under  the  painful  necessity  of  overruling  J2  wSerdwT 
the  case  of  Rex  v.  Moor  Critchell,  m  order  to  do  justice  in  this  cribedasjus- 
case,  I  have  no  hesitation  in  so  doing.     The  words  ''justices  of  ticetof  the 
"  the  peace  in  and  for  the  said  county,"  in  that  case  immediately  peMt/or  the 
follow  the  words,  "  the  county  of  fVilts  aforesaid,"  and  in  plain  ^^^^7" 
grammatical  construction  can  have  reference  to  the  county  of  {hat'it  AwJirr 
fVilU  only.     For  the  word  said  must  have  reference  to  the  last  tuffidMh^- 
antecedent,  and  I  wish  that  the  very  able  and  very  learned  judge  pewed  UMttbcj 
who  decided  that  case,  instead  of  lamenting  that  such  an  objeo-  were  jutdces 
tion  had  there  been  taken,  had  applied  his  powerful  mind  to  the  ^  the  countj, 
objection  itself,  and  I  have  no  doubt  that  it  would  have  vanished      •'^tftfana* 
before  that  mind  exerting  its  proper  vigour  on  the  subject.    Here  («)'^»*f>pl«^M» 
there  is  first,  "  county  of  R,"  in  the  margin ;  then  comes  the  W^^P*»''W« 
words,  '<  parish  of  Wing  in  the  said  county ;"  that  must  mean 
the  county  of  /?.,  if  we  are  to  give  the  word  said  any  mean- 
ing at  all.     Then  immediately  follows  the  words,  **  justices  of  the 
"  peace  for  the  said  county ;"  that  must  therefore  also  have  re- 
ference to  the  county  of  R,     The  grammatical   construction 
and  plain  meaning  of  the  instrument  direct  us  to  that  conclusion 
alone.  —  Baylby  J.  It  it  impossible  to  doubt  in  this  case  to  what 
county  the  magistrates  who  made  this  order  belonged.     Rex  v. 
Moor  Critchell  is  undoubtedly  a  very  strong  authority,  and  per- 
haps not  distinguishable  from  this  case ;  but  that  case  does  not 
convince  me.     I  think  the  Court  ought  there  to  have  come  to  a 
contrary  conclusion.    In  that  case  the  words  *'  said  county,"  could 
only  mean  in  grammatical  construction  and  common  sense  the 
county  of  fVilts.    Now  here,  **  said  county"  must  mean  Rutland, 
and  not  Leicester*    Besides,  in  tliis  case,  after  the  direction  of  the 
order,  there  are  found  in  the  margin  the  words  ''  county  of 
''  A.,  to  wit,"  which  makes  the  case  much  stronger.     Then,  if 
there  be  no  doubt  to  which  county  the  word  said  refers*  the  ob- 
jection cannot  prevail.  —  Abbott  J.  The  case  of  Rex  v.  Moor 
CritcheUj  was  a  decision  not  establishing  any  general  rule  of  law, 
but  turning  upon  the  construction  of  the  terms  of  that  particular 
instrument,  and  has  not,  I  believe,  been  since  recognized  or  acted 
upon.     Even  if  this  case  were  precisely  similar  to  that,  I  should 
say  that  the  Court  there  had  not  adopted  the  true  construction, 
nor  that  which  was  warranted  by  the  ordinary  rules  of  criticism 
or  language.     Here,  however,  there  is  a  distinction ;  the  county 
here  is  named  for  the  second  time  in  the  margin,  and  we  may 
therefore  begin  to  read  the  instrument  from  that  part ;  if  so,  there 
will  be  no  doubt ;    for  the  county  of  R*  is  the   only  county 
named  to  which  the  word  said  can  have  any  reference.  —  Hol- 
ROYD  J.  I  am  of  opinion  that  this  order  ought  to  be  affirmed.    It 
appears  in  the  beginning  of  the  order,  that  the  *'  parish  of  Wing 
"  in  the  said  county,"  must  have  reference  to  the  county  of  R.; 
and  it  is  afterward  stated,  that  the  justices  made  the  order, 
upon  complaint  of  the  churchwardens  and  overseen  of  that  parish. 
Then,  as  no  other  justices,  except  magistrates  of  the  oounty  of 
i2.,  could  by  law  make  the  order,  the  Court  will  intend  that 
the  words  *'  said  county"  have  reference  to  the  county  where  the 
magistrates  had  jurisdiction,  for  that  construetfon  which  sapports, 
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and  not  that  which  destroys  the  instrument,  may  fidrly  be  adopted; 
and  the  words  **  said  county/*  may  ut  res  magU  valeai  quam 
pereat  have  reference  to  the  county  of  R.  —  Order  affirmed. 
•Die  p«iper»  792.  Rex  v.  Saighton-tm-ihe-Hul,  M.  T.  59  G.  S.  2B.&  AA62. 

V«j°f  *  ■•^^  —  Removal  from  St.  B.,  to  S.  Order  confirmed,  subject,  Ac.  — 
A  fubilMiieDt-  '^^^  pauper  being  settled  in  S.,  acquired  a  subsequent  settlement 
ly'acquh^  a  ^^  ^^^  township  of  G.,  in  the  parish  of  Si*  M.,  in  the  city  of  Chti* 
setdement  in  ievy  in  which  parish  there  are  several  townships,  each  separateij 
the  township  of  maintaining  its  own  poor.  Of  these  townships,  G.  was  one,  and 
^J^^JJjf  ^•'^  was  situated  in  the  county  palatine,  and  not  in  the  city.  At  the 
war^cttsed  to  ^^^^  '^®  pauper  obtained  a  settlement  in  G.,  it  was  a  township, 
ezift  as  a  place  having  overseers,  and  maintaining  its  own  poor,  which  continaed 
capableofmain-  to  be  the  case,  until  about  10  years  ago,  when  all  the  houses  in 
tainingitsown  the  township  were  taken  down  for  the  purpose  of  enlarging  Ch^ 
^^^-^^^\  ^er  castle.  There  are  now  no  buildings  in  the  township  of  G., 
^Mthat  the "  ©xcept  part  of  the  courts  of  the  county,  and  some  barracks  and 
^l?ioiu  settle-  Other  buildings  belonging  to  the  barrack-board.  No  overseers 
ment  in  A  have  been  appointed  for  the  township  of  G.  for  the  last  10  years, 

baring  been  ex-  and  there  is  no  place  within  the  township  inhabited  by  persom 
tinguuhed,  tfie  capable  of  being  appointed  overseers. — Abbott  C.J.  The  au- 
noTbe'^r^oTed  ^^°"V  ^^  magistrates  to  remove  paupers  exists  only,  and  is  de- 
thither  from  a  nved  from  the  express  provisions  of  an  act  of  parliament ;  and, 
third  town  as  to  in  a  new  case,  the  best  mode  for  the  Court  is  to  form  their  judg- 
the  place  of  his  ment  on  the  very  words  of  the  act.  There  may  be  many  cases, 
^***  ^'^JJI^®'  where  a  pauper,  having  no  settlement  in  the  place  where  he  maj 
^^dther  in^'  happen  to  be,  may  still  not  be  removable  from  it ;  either  because 
such  a  esse  a  ^^  ^^as  no  settlement  at  all,  or  because  the  parish-officers  are  not 
removal  to  the  enabled  to  discover  the  place  of  his  settlement.  The  words  of 
parish  of  which  the  act  are,  that  any  two  justices  of  the  peace  may,  by  their  war- 
the  township  of  x^i^i^  remove  and  convey  persons  likely  to  be  chargeable  to  the 
part^  would  not  P*^^^^^  where  he  or  they  were  last  legally  settled.  It  is  therefore 
be  good?  enough  for  the  Court,  in  deciding  this  case,  to  say  that  Saighton 

is  not  the  parish  where  the  pauper  was  last  legally  settletl,  inas- 
much as  he  appears  to  have  subsequently  acquired  a  settlemeot 
in  G.,  by  which  the  former  settlement  was  extinguished.    The 
justices,  therefore,  in  this  case,  had  no  authority  to  remove  the 
pauper,  and  the  Sessions  have  done  wrong  in  confirming  their 
order.      Bayley  and  Holroyd  Js.  concurred.  —  Both   orders 
quashed. 
Where  theun-        793.  /^^^  ^ .  WhUehaven,  E.  T.  SG.4^.  5  B.&  A.  720. — Upon  an 
dl^^htoTof  an     *PP^*^  ^J  *^®  inhabitants  of  W.,  against  an  order  of  removal  of 
Irithman,  not      ^'  M*C.,  from  Whitehaven  to  Workington  ;  the  Sessions  quashed 
having  acquired  the  order,  subject,  &c.  The  pauper,  Af .  M'C.,  an  unmarried  woman 
any  settlement    with  child,   and   thereby  chargeable,  but  who   had    not  applied 
I?  ^'^L^rf^ii!      ^^^   ^^   received    parochial  relief,  was  removed  from   W.  to  /r., 
^me  pregnant     ®*  '^®  P*®^®  ^^   ^^^  ^^^^^  settlement.       The   pauper,  at  the 
being  unmar-'    ^""le   of  her  removal,   was  above   the  age   of  21,    had   gained 
ried,  and  as        no  settlement  for  herself,   was  unemancipated,  and  Jiving  whh 
such  was  actu-    her  father  and  mother,  as  part  of  their  family.     The  father  and 
under'sfi*^**    mother  were  both  /mA,  and  had  gained  no  settlement  in  Eng- 
""10 r.  i.6,i       ^"^*     '^^^  father  had  not  applied  for  or  received  any  relief  from 
Held,  thiit  this     '^^  removing  township,  for  himself  or  any  part  of  his   family, 
did  not  make      The  father  was  not  examined  by  the  removing  magistrates.    The 
her  father  and      question  for  the  opinion  of  the  Court  was.  Whether,  under  the 
ihe  rest  of  his      provisions  of  the  59  G.  3.  c,  12.,  and  the  above  circumstances,  the 
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piauper  was  properly  removed  to  the  place  of  her  birth  settlement,  family  remo?- 
—  Pb&  Curiam  :    We  are  of  opinion  that  the  chargeability  con-  able  by  a  paat 
templated  by  the  legislature  in  59  G.  3.  c.  12.  §  33.  was  the  actual  ^  Irdani  un. 
asking  for  parish  relief,  and  not  the  constructive  chargeability  ^  12^*33^*. 
created  by  35 G. 3.  c.lOi.  §  6.    The  order  of  Sessions  is  wrong,  t^td»tthe 
and  must  be  quashed.  —  Order  of  Sessions  quashed.  daughter  might 

be  removed  by  an  order  to  the  place  of  her  birth  in  En^Umd, 
794..  Rex  V.  Oakmere,  E.  T.  3  G.  4.  SB.&  A.  775.  —  Two  jus-  Where  a  dis- 
tices,  by  their  order,  dated  AprU  1st  1821,  removed  John  B.  from  «"«  previously 
Over  Tahley  to  Oahnere.  The  Sessions,  on  appeal,  confirmed  the  or-  ^^^^^^^ 
der,  subject,  &c.  The  township  of  O.  was  before,  and  until  the  passing  parliament 
of  a  certain  act  of  parliament  in  the  52d  year  of  His  late  Majesty,  made  a  town- 
part  of  the  forest  of  Delamere  in  the  county  of  Chester ^  and  an  ex-  ihip;  and  it  was 
traparochial  place.    Under  and  by  virtue  of  the  said  act,  intituled,  I^^^^^ff*  **** 
"  An  act  for  inclosing  the  forest  of  Ddamere,  in  the  county  of  foJ^itAould 
**  Chester^**  the  forest  was,  in  December  1819,  duly  divided  mto  maintain  its 
four  separate  townships,  of  which  O,  was  one.     Since  that  time  own  poor  and 
overseers  of  the  poor  have  been  duly  appointed  for  the  township  repair  its  own 
of  O.      The   pauper,  John  B.y  was    born  many  years   ago,  a  J?*^*"^***^ 
bastard,    in    O.,    whilst    it    was  an   ex  traparochial   place,  and  privilMefcaS^ 
part  of  the  forest  of  Delamere^  The  question  for  the  opinion  of  the  immi^tiea. 
Court  was.  Whether  such  order  of  removal  to  O.,  as  the  birth-  and  be  sutject 
place  of  the  pauper,  could  be  sustained  ?    The  following  were  to  the  mum 
the  clauses  in  the  local  act,  on  which  the  question  depended,  f5!j'***°"J*,Jf 
*•  And  be  it  further  enacted,  That  the  district  called  or  known  by  ^l^tWn'the    ^ 
^  the  name  of  Delamere  Forest,  and  all  such  lands,  lying  contiguous  county :  Held 
**  thereto,  as  are  now  extraparochial,  shall,  as  soon  as  the  moiety  of  that  this  clause 
**  the  said  forest,  which  is  hereby  directed  to  be  allotted  to  and  was  prospective 
**  amongst  the  persons  enjoying  rights  of  couimon  thereon  shall  have  **^'  ^  *^ 
"  been  so  allotted,  divided,  and  inclosed,  be  and  be  deemed  and  ^^J^^e  dS^ 
**  taken  to  be  a  parish,  and  called  and  known  by  the  name  ofDela-  i^ct  previously 
**  mere  parish,  and  shall  for  ever  thereafter  be  and  be  deemed  and  to  passing  the 
**  taken  to  be  a  rectory."  *<  And  be  it  further  enacted.  That  the  said  act  was  not 
*'  commissioners  shall,  and  they  are  hereby  authorised  and  required  ^^^^  there. 
^*  to  divide  the  said  parish  into  two  or  more  townships,  to  be  called 
**  and  distinguished  by  such  names  as  the  said  commissioners  shall 
*'  appoint ;  and  when  the  same  shall  be  so  divided,  each  and  every 
**  such  township  shallf  from  theticeforih  for  ever  thereafter^  provide 
**  for  its  own  poor,  make  and  maintain  its  own  roads,  and  have^  en- 
*^  joy,  and  be  vested  with  such  and  the  like  powers^  privileges^  and  im- 
*^  munities,  and  be  subject  to  the  same  regulations  as  are  incident  to, 
**  and  as  are  had,  held,  and  enjoyed  by  the  several  other  townships 
^*  within  the  said  county  o/*  Chester,  by  the  laws  and  statutes  of  that 
**part  of  the  United  Kingdom  of  Great  Britain  and  Ireland  called 
**  England.''  —  Abbott  C.  J.  This  case  arises  on  the  act  52  G.  3. 
for  enclosing  the  forest  of  Delamere,  and  the  question  is,  Whether 
the  district  newly  created  into  a  township  under  this  statute,  which 
before  was  neither  in  any  parish  nor  township,  is  to  be  considered 
as  if  it  had  formerly  been  a  parish  or  township,  with  regard  to 
settlements  ;  or,  only  as  becoming  so  from  the  time  of  its  creation 
under  the  act,  and  as  if  it  had  formerly  been  wholly  uninhabited. 
And  we  are  of  opinion,  that  the  latter  is  the  true  construction  and 
effect  of  the  statute.  If  the  former  construction  should  be  adopted, 
much  inconvenience  and  litigation  might  ensue.     Many  parishes, 
wherein  paupers  have  been  considered  as  legally  settled,  and  have  ^^^m 
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accordingly  been  maintained,  might  relieve  themselves  fW>m  their 
burthen,  by  removing  to  this  new  township  not  only  illegitimate 
persons  bom  within  the  district  whereof  the  township  consists, 
but  also  many  of  those  who  had  been  servants  or  apprentices,  or 
had  rented  tenements  of  the  yearly  value  o£  lOl.  within  it.  By 
such  removals  a  heavy  burthen  might  be  thrown  at  once  upon  the 
new  township.  It  is  true,  on  the  other  hand,  that  the  new  town- 
ship, having  now  overseers,  may  remove  persons  which  the  inha- 
bitants of  the  district  could  not  previously  do :  but  then  the  in- 
liabitants  were  not  previously  under  the  same  legal  obligation  to 
maintain  the  poor  who  might  be  found  within  it,  as  a  parish  or 
township ;  the  consequence  of  which  must  have  been  that  sach 
poor  would,  in  general,  find  their  way  without  removal  into  those 
parishes  or  townships  that  were  compellable  to  maintain  them ;  so 
that  the  new  power  of  removal  would  not  be  likely  to  afford  a  re- 
lief commensurate  with  the  new  burthen :  and  the  former  want  of 
the  power  of  removal  might  have  the  effect  of  charging  this  new 
township  with  the  maintenance  of  persons  under  circumstances  ia 
which,  if  the  district  had  been  previously  a  township,  the  inha- 
bitants might  have  taken  care  to  prevent  the  burthen  ft-om  fatting 
upon  them,  as  by  the  removal  of  unmarried  pregnant  women, 
or  of  persons  commg  to  settle  on  tenements  under  10/.  a  year,  es- 
pecially before  the  stat.  S5  G.  3.  c.lOl.  The  latter,  indeed,  would 
not  acquire  a  settlement  for  themselves,  but  settlements  might  be 
derived  under  them  by  apprentices  and  servants  ;  and  this  is  not 
like  the  case  of  a  modem  appointment  of  overseers  to  places  that 
formerly  had  no  such  officers ;  because  all  such  places  must  have 
been  viUs  from  time  immemorial,  and,  consequently,  under  a  legal 
obligation  to  maintain  their  poor,  and  possessing  a  legal  right  to 
the  appointment  of  officers,  and  by  such  appointments  to  reoiove 
persons  under  the  same  circumstances  as  other  townships  or  pa- 
rishes might  do.  The  consequence  of  this  opinion  is,  That  both 
the  orders  must  be  quashed.  —  Both  orders  quashed. 

III.  The  Style  of  the  Justices^ 

An  order  of  795.  Anonymous^  M.  T.  8  fVUL  3.  3  Salk.  473  —  An  order  was 

nmoTsl  need  made  by  two  justices  to  remove  a  poor  person  ;  and  exception  was 
1^  state  that  taken,  that  it  did  not  appear  by  the  order  that  the  justices  were  of 
ofJkT^i^^  the  division,  or  that  either  of  them  was  of  the  quorum.  — The 
which  the  pau-  lut  was  held  a  good  exception,  but  the  first  over-ruled,  for  in  that 
pera  li^ed.  the  Statute  is  only  directory. 

In  an  order  of        796.  Rex  Y.   Upton^  M.  T.  10  Ann.  Sett.  Sf  Rem,  27 Eabi. 

ramoralthe  per-  moved  to  quash  an  order  of  removal,  because  it  did  not  state  that 
aons  removing  thg  justices  who  made  it  were  justices  of  the  peace ;  it  only  said, 
«^vU  rf  Ae  "  ^^'^^  ^'  ^^  ^'  justices  of  the  county,'*  but  not  of  the  peace. -^ 
^imod*^  Gapper  :  The  subsequent  words,  "  quorum  unug"  ascertain  that 

they  were  justices  of  the  peace.  —  But  the  Court  said,  tiiat 
there  is  a  quorum  besides  our  commission  of  the  peace ;  and  the 
order  was  quashed. 
An  order  of  797.  Albrighton  v.  Skjpton,  E.  T.  6  G.  \.  Str,  300.  —  Upon  an 

removal  was  appeal  from  an  order  or  removal  made  by  two  justices  {quorum 
fonnerly  bad,  fgn^g)^  the  Sessions,  reciting  that  they  had  perused  the  charter  of 
MT^^thaTone  ^*>  ^^^  '^  ^^^  appearing  thereby  that  the  two  justices  were  either  «f 
of  the Justieti  tbtm  of  the  quorum  f  therefore  they  (quashed  the  order  of  removaL 
was  of  the  —  Per  CURIAM :  The  order  of  Sewions  muat  be  qvasiiedy  not  lor 

fuerum. 
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want  of  any  power  iu  the  Sessions  to  look  into  the  jurisdictioD  of 
the  two  justices,  for  that  they  certainly  have»  but  because  that 
want  of  jurisdiction  is  not  sufficiently  alleged,  since  they  might 
have  a  jurisdiction,  though  it  did  not  appear  upon  the  charter  of 
A.  The  Sessions  should  have  said  in  general,  that  it  appeared  to 
them  that  the  two  justices  were  neither  of  them  of  the  quoruniy 
and  that  would  have  been  good  cause  to  quash  the  order  of  the 
two  justices,  (a) 

798.  Rex  v.   Owlion,  M.  T.  13  G.  1.  2  Sfl/it.474.  — Fenwick  If  an  order  state 
moved  to  quash  an  order  of  removal,  which  set  forth,  that  **upon  tbejuaticcytobe 
"  complaint   of  the   churchwardens  and  overseers  of  the  poor  jiwtices  m  the 
**  of  the  parish  of  K,  unto  us  whose  names  are  subscribed,  two  of  ^J^JIJ^^^?***** 
**  His  Majesty's  justices  of  the  p^ce  in  the  county  aforesaid^  ty  h  i»  bd?""' 
**  quorum  unus,*'  &c.  The  exception  was,  that  the  word  in  went  to  &c.  s  & 
the  point  of  their  jurisdiction ;  for  it  only  appeared  that  they  Oh.  76. 
lived  in  the  county,  and  not  that  they  were  justices  Jbr  the 
county,  and  if  so  they  had  no  authority  to  make  tfaiis  order.  And  he 

cited  the  case  of  Rex  v.  Dohbyn  (6),  where  an  order  of  justices  was  (&)  Salk.  474. 

quashed  because  it  did  not  appear  that  they  were  justices  of  the 

county  or^r  the  county,  but  only  residing  in  the  county.  —  Thb 

CouBT  held  this  a  fatal  exception,  and  quashed  the  order  for  that 

reason. 

799.  Rex  v.  Stepney,  E.T.SG,2.  5irrr.  5.  C.  23.  —  Two  jus-  Ifsnofdwbe 
tices  removed  A. n,  irom  C.  in  Bucks  to  iS.  in  Middlesex.    An  f^*^****? *^ 
exception  was  taken,  that  the  order  of  the  two  justices  was  too  ^SJes- ^jS 
uncertain,  having  no  county  mentioned  in  the  margin,  and  being  Sn«ntcoiiiitiM^ 
directed  to  the  churchwardens  and  overseers  of  two  parishes  in  andtbejuiticei' 
two  different  counties  (viz.  S*  in  Middlesex  and  C*  in  Buckingham-  are  stated  to  be 
shire)t  and  they  only  called  themselves  justices  of  the  peace  for  the  "  j*»»*«»»  *» 
county  aforesaid;  so  that  they  do  not  appear  to  have  any  jurisdic-  ^f^S/'  it 
tion;  for  by  13  &  14  Car. 2.  c.  12.  the  jurisdiction  is  given  to  the  ub^rforuii. 
justices  of  the  county  where  the  pauper  comes  to  inhabit.     And  it  certainty. 

IS  incumbent  upon  the  justices  to  show  that  they  have  jurisdiction:  See  Rex  v. 

it  ought  to  appear  upon  the  face  of  their  order  that  they  were  Chilten  Cotoo, 

justices  for  the  county  o^  Bucks;  and  for  this  reason  the  order  was  '"**^'  ^   '^^^' 
quashed. 

800.  Rex  v.  Madeley^  H.T.  16  G.  2.  Burr.  iS.  C.  202.  —  Two  An  order  of  ra. 


justices  removed  the  pauper  from  £,.  in  the  county  of  Salop,  to  Af.  "<^  ^ 
m  the  county  of  Stafford.     Exception  was  taken,  that  it  did  not  j^^J"**?"*?^ 
appear  that  the  two  justices  who  made  it  were  justices  of  or  ^oontf  bf  h^ 
for  ani/  county,  it  being  only  said  *'  for  the  county  of  Shropshire,^  common  appeU 
and  there  is  no  such  division  as  the  county  of  Shropshire.  —  Thb  latioD,M  Arop 
Court  held,  that  ^*  Shropshire'*  being  the  common  appellation  of  Mwvineindor 
the  county,  it  was  well  enough,  both  m  orders  and  acta  of  parlia-  ^^'^  ^  i'^^ 
ment. 

801.  Rex  v.  Andover,  M.  T.  24  G.  3.  Ca/rf.  373.  —  Two  jus-  An  order  of  re> 
tices,  in  an  order  removing  Ann  Day  from  A.  in  the  county  SIJI^lLSJ!!^^ 
of  Southampton,  to  L.  in  the  county  of  Berks,  stated  themselves  SenSeSM tobe 
to  be  **  two  of  His  Majesty's  justices  of  peace  for  the  borough  or  Jiuiiflei  fbr  <<a 

(a)  But  by  7G.3.  c.21.  If  in  any  or  other  instruments,  done  oreiecuted 
city,  borough,  town  corporate,  fran-  by  two  or  more  justices  qualified  to  act 
dibe,  or  liberty,  they  have  one,  and  no    within  such  dty  or  other  place,  shall 


more  than  one  justice  actually  of  the  be  valid,  although  neither  of  the  said 
quorum,  all  aids,  orders,  adjudications,  justices  shall  be  of  the  gwtrum.  See 
warrants,  indentures  of  apprenticeship,    also  26  0. 9.  c.27. 
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borougii  or  **  town  and  parish  of  A."  Ac  —  The  Court  :  Enough  appears  to 

town  and  pa^  support  the  order ;  for  both  town  and  borough  are  coupled  with 

riah,"  is  suffi-  parish ;  and  they  sufficiently  appear  to  be  justices  of  either  of 

aenuy  certain,  ^^lose  places  for  which  they  were  empowered  to  make  this  order. 

IV.  The  Complaint  to  be  made. 

Qu.  If  an  Older  802.  Macclesfield  v.  Leithfrithy  MS.  —  An  order  was  made 
stating  it  made  on  the  complaint  of  the  churchwardens,  &c.  of  the  borou^  of, 
unon  complaint  ^^ .  ^  which  it  was  objected,  that  a  borough  may  consist  of 
^L^l^^^St  ^^^'^  parishes,  and  then  it  becomes  uncertain  wnich  of  the 
borough, be  parishes  are  grieved.  — By  the  Court:  Take  a  rule  to  show 
good?  cause. 

An  order  of  re-  803.  fVestoH  Rivers  v.  St.  Veters,  E.  T.  1  Ann.  2  Salk.  49^  -- 
mofal  must  not  Upon  an  order  of  two  justices  it  was  objected,  that  it  was  said 
^7  f^  >^  ^  to  be  upon  complaint  only,  and  not  upon  complaint  of  the  church- 
^  eomSayu  ^^^^^^>  *^'  —  ^^^  CouRT  was  clearly  of  opinion,  that  it  must 
^S^'mo^em^  appear  upon  an  order  of  removal  to  have  been  made  on  complaiiit 
plaint ^  tile  ;ni-  of  the  cnurchwardens,  &c.  But  it  appearing  that  the  return 
rUk-qffleen.  Stated  it  to  be  upon  the  complaint  of  the  churchwardens,  it  was 
S.C  5  Mod.  urged  that  the  defect  of  the  order  was  supplied  by  the  return 
C^tli  365  ^^  ^^^  certiorari;  and  at  another  day.  Holt  C.  J.  pronounced 
8  8alk.fll4.  judgment.  This  exception  is  fatal;  for  no  person  can  disturb 
IS  Mod.  89.  a  man  coming  into  a  parish,  but  they  that  have  authority  to  do  it: 
Salt,  and  Bern*  a  complaint,  ex  qfficioy  from  one  not  concerned,  is  nothing ;  it 
^  may  be  the  parish  are  willing  to  keep  him  ;  and  as  to  the  return, 

Folej,  7«.  ^jjjj^  cannot  cure  the  order,  for  they  had  exercised  their  authority 

before ;  and  by  the  certiorari  they  have  no  power  but  to  return  the 

order  in  hcec  verba  ;  and,  therefore,  what  they  think  to  return 

farther  the  Court  can  take  no  notice  of. 
But  an  order  804.  Rex  v.  Kidderminster ^  H.  T.  8  Ann.  1 1  Mod.  265. —It  was 

referring  to  the    moved  to  quash  an  order  of  removal,  directed  *<  To  the  overseers 
person^  whom  «  and  churchwardens  of  the  parish  of  AT.,  &c. ;"  and  then  reciting, 
Jjl®  *^*J^^°*      "  Whereas  complaint  has  been  made  by  you,"  without  expressly 
^^^  naming  the  person  by  whom  the  complaint  had  been  made.  —  But 

THE  Court  held  that  the  order  was  good,  because  it  referred 

to  the  person  before  mentioned. 
An  Older  of  re-  805.  Spalding  v.  St.  John  Baptist,  M.  T.  9  Ann.  Foley ,  26^.^ 
moral  itating  This  was  an  order  of  removal  directed  <'  To  the  churchwardens 
*h^*"^"^«  "  ^^^  overseers  of  the  poor  of  the  parish  of  S.,"  and  "To  the 
oTtibel^^p**^  **  churchwardens  and  overseers  of  the  poor  of  the  parish  of 
riahee  la  good.  **  '^^'  John  Baptist."  —  Whereas  complaint  has  been  made  bjfi 
SeeHofttamo.  *^  i/ou  unto  us,  &c.  without  saying  which  of  the  parishes  made 
Heafield,|iMf,  the  complaint.  —  Parker,  C.  J.  Surely  it  is  well  enough ;  for  if 
pi.  809.  i^Qtii  complain,  it  must  be  upon  the  complaint  of  the  right  parish. 

—  The  Court  would  not  quash  the  order. 
An  Older  of  re-       806.  Shachford  v.  NoHhbovey,  M.  T.  \OAnn.  SeU.  &  Rem.^ 
moral  stated  to   —  Cruise  moved  to  quash  an  order  of  removal  on  the  ground  of 
kL"'*^*«"S^     there  being  no  complaint  stated  in  it.  —  King  submitted  that 
^^^  the  words  of  tlie  rule,  viz.  "  Upon  hearing  the  differences,  si- 

allegations,  **  legations,  and  proofs,"  &c.  were  tantamount  to  a  complainL  — 
proofs,"  &c       The  Court  held  not ;  and  so  it  was  quashed* 

tt  bad;  for  they  do  not  amount  to  a  complaint. 

An  order  can-         807.  Rex  v.   Netoington,    T.  T.   10  Ann.   Sett.  &  Rem.  45.— 

not  remove         Whereas  J.  S.  had  intruded  into  the  parish  of  A.  and  is  hkely  to 
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become  chargeable:  these  then  are  to  remove  him  with  three  mora 
children.  —  The  Court  quashed  this  order ;  for  the  justices  have  ***"  ^  offlc«ri 
removed  more  persons  than  were  complained  of.  hiiTe  compUin- 

808.  Rex  v.  Graf  ham,  E.  T.  12  Ann.  Sett.  &  Rem.  16.  —  The  *^    ' 

order  set  forth,  that  Tate  and  his  wife  do  endeavour  to  intrude  movSisutiiM  " 
into  the  parish  of  i4.,  and  are  likely  to  become  chargeable,  and  that  the  paurcr 
therefore  the  justices  remove  them. —  Raby  :    Here  is  not  a  suffi-  bath  endeavour^ 
cient  complaint  nor  authority  for  the  justices  to  found  this  order  eitohorude 
upon ;  for  they  have  no  power  to  send  a  person  away  by  an  order,  ^"^^^^^'ii? 
unless  he  lias  actually  intruded  into  the  parish. —  Thompson:  The  ^^g^^^^ 
order,  says  he,  is  '*  likely  to  become  chargeable  ;"  and  how  can  moved  from  a 
be  be  so,  unless  he  was  actually  in  the  parish? — Parker  C.  J.  place m  wfakh 
The  party,  being  poor,  is  likely  to  become  chargeable ;  but  by  the  lie  never  was. 
words  of  the  order,  he  has  only  endeavoured  to  come  into  the 
parish,  which  cannot  be  construed  as  importing  that  he  is  actually 
come  into  the  parish.  —  And,  per  Curiam,  the  order  was  quashed. 

809.  Horsham  v.  Henjleldy  E.T.5G.I.  Burr.  S.  C.  24.  —  The  An  ofder  of  re- 
order  was  expressed  to  be  made  *'  on  complaint  by  you,"  in  gene-  moral  iu  which 
ral,  not  saying  which  parish  complained.  —  The  Court  held,  that  ^^^^^^^ 
the  complaint  must  be  necessarily  intended  to  be  made  by  that  made bv*< «»«.*' 
parish  who  were  aggrieved  by  the  residence  of  the  paupers.  without  saying 

which  parish  complained,  held  good.    See  Spalding  o.  Sc  John  Baptist,  enle,  pL  BOS. 

810.  Rex  V.  South'Marsion,  T.T.5G.I.  Str.  189.— The  order  In  m  order  of 
run,  **  Whereas  «/.  C.  and  his  wife  is  come  into  your  parish  endea-  """n®^*!  "S^ 
•*  vouring  to  settle  themselves  contrary  to  law,  and  are  likely  to  ^J^  penom 
**  become  chargeable:  these  are  therefore  to  require  you  to  con-  removed actuaU 
**  vey  the  said  C.  and  his  wife  from  your  said  parish  to  the  parish  ly  came  into  the 
**  of  A.**  &c. — Martin  moved  to  quash  the  order,  for  the  unccr-  parish,  and  en- 
tainty  whether  the  husband  or  wife  came  into  the  parish,  it  being  ^J^J^'***  ^ 
in  the  singular,  when  it  should  have  been  in  the  pluraJ  number.        ^ 

—  Pratt  C.  J.  I  do  not  think  it  necessary  to  show  they  came  in  ; 
but  this  is  only  an  **  endeavour  to  settle;'  and  that  may  be  where 
the  party  never  came  in,  as  the  case  of  children  born  in  one  parish, 
when  the  settlement  of  the  parent  is  in  another.  But  if  it  were 
necessary,  it  is  implicitly  set  forth,  which  in  the  complaint  is  suffi- 
cient. To  which  PowTS  and  Eyre  Js.  agreed.  —  £t  Per  For- 
TBScuB  J.  The  only  two  things  requisite  for  the  justices  to  adjudge, 
is  the  place  of  the  last  legal  settlement,  and  that  the  party  is  likely 
to  become  chargeable.  And  these  must  be  positive,  though  as  to 
the  complaint  it  is  well  enough  to  take  it  by  implication.  This  is 
not  false  grammar,  as  doth  was  in  fVesfs  case,  for  it  is  common 
for  Latin  authors  to  put  the  singular  number  where  there  are  two 
nominative  cases.  Horace  says,  Detar  nobis  locus  hora.  If  it  were 
necessary  to  strain  a  point,  we  might  refer  is  to  the  husband,  and 
then  the  wife  will  follow  of  course.  —  The  order  was  confirmed. 

811.  Rex  V.  Hareleuy   H.T.  12  G.  2.     Andr.  861.  —  Abney   An  order  of  re- 
moved  to  quash  an  order  of  justices  for  the  removal  of  a  pauper,  moral  ia  bad  if 
because  there  was  no  complaint  set  out  therein ;  and  this,  he  said,  JJ^  "***  ■•* 
had  been  held  a  fatal  objection. — Makepeace  answered,  that  it  was  pifcint*Side^ 
only  a  matter  of  form.  —  The  Court:  This  is  the  foundation  of  fnriheeompMmt 
the  jurisdiction  of  the  justices ;  and  therefore  they  quashed  the  is  the  fimiida- 
Order.  tion  of  the  justices'  jurisdiction. 

812.  Rex  V.  Standish,  T.  T.  13  &  14  G.2.  Burr.  S.  C.  150 An  order  of 

Upon  an  order  of  two  justices  removing  Mary  K.  from  U.to  S.,  tw^ustices 
an  objection  was  taken,  that  it  did  not  appear  in  the  order  that  the  [USftbTcwi^ 
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;>{atfirwMiiiMk  complaint  was  made  upon  oath.    On  the  other  side  it  was  con- 
■pon  001*.  tended,  that  this  was  not  necessary,  and  the  case  of  Rex  ▼.  Saittk' 

mold  was  cited,  (a)    The  order  was  quashed  upon  another  exception ; 

but  the  Court  said,  that  the  statute  does  not  require  a  corophuDt 

upon  oath. 
The  omiaaion of  81S.  Great  Bedwin  v.  WUcoty  T.  T.  15  G.2.  2  Str.  1158.— 
complaimiuid  ^q  order  of  two  justices  was  made,  without  saying  that  it  was  upoo 
'"^^^^^^  *"  complaint  of  the  churchwardens  and  overseers,  or  that  one  of  tlie 
mofal  U  not  justices  was  of  the  quorum,  or  that  the  pauper  (who  was  a  certificate- 
matter  of  fomi,  man)  was  become  actually  chargeable.  Upon  appeal  to  the  Ses- 
■od  tfaeroftire  sions,  they  set  all  diis  right,  under  5  G.  2.  c.  19.,  which  empowen 
^^^^  them  to  amend  defects  in  form,  and  proceed  to  the  merits. — Sid 

y*l^  **y  PER  Curiam  :  This  is  goings  too  far ;  they  are  to  amend  defects  in 
S.  C  s^ess.  A>rm,  before  they  go  into  the  merits ;  whereas  here  they  roust  go 
Cm.  MS.  into  the  merits  before  they  can  introduce  the  amendment.    It  wai 

9  Burr.  163.       never  designed  they  should  insert  new  facts,  but  only  amend  the 

informal  way  of  setting  out  the  facts  which  were  stated.   The  order 

therefore  for  the  amendment  must  be  quashed,  and  also  the  originsl 

order. 
An  order  of  814.  Rex  y.  Inskip-'with'So'ooerhy,  T.  T.  56  G.  3.  5  M.  &  S.  290. 

rtmoval  made  — Two  justices  removed  Margaret  S.  from  /.  to  P.  by  the  followii^ 
SS^^m^^aT*  ^^^^  •  •"  County  of  Lancaster,  to  wit. — Complaint  having  been  made 
1^  cf  W.  S  "  ^y  ^^^  churchwardens  and  overseers  of  the  poor  of  the  townihip 
who  ia  absent '  **  ^^^'  unto  US  two  of  His  Majesty's  justices,  &c.  that  Margaret  S.tbe 
fitmi  her,  U  **  wife  of  William  S.,  a  soldier  in  the  army,  and  absent  ^om  her,  ii 
come  to  inhabit,  «<  come  to  inhabit  in  the  said  township  of  /.,  not  having  gained  a 
*i^!^i"  vrH  "  ^^^  settlement  there,  nor  produced  any  certificate  owning  herte 
U  SSy  to  b^  "  ^«  «®"^^  elsewhere,  and  that  she  is  now  with  child,  which  child  is 
bom  a  bastard,  "  likely  to  be  bom  a  bastard,  and  that  her  last  legal  settlement » in 
adjudging  the  '*  the  township  of  P.  in  the  said  county.  We  the  said  justices,  upoo 
said  M.  S.  to  «  due  proof  made  thereof,  and  likewise  upon  due  consideration  nad 
5iL**^y  "  ®^  ^®  premises,  do  adjudge  the  said  Af.  S.  to  be  actually  charge- 
hdSSdi^*'  "  *^^®  ^°  ^^®  township  of  /.,  and  do  also  adjudge  her  lastlegai  set- 
in  form,  **  tlement  to  be  in  P"  And  then  it  proceeded  to  order  her  remotsl 
although  the  in  the  usual  way.  The  Sessions,  upon  appeal,  quashed  the  order 
complaint  did  for  insufficiency  of  form,  because  it  was  not  stated  in  the  complahd 
not  state  that  ff^^  ^^^  pauper  toas  become  actually  chargeable^  subject  to  the  opi- 
^.^^r^  nion  of  this  Court  as  to  the  validity  of  the  objection.  —  And  noir 
ubie.     ^^"^'^^  ii^Q  QQj^  being  called  on,  The  Court,  without  hearing  any  arg«> 

ment,  were  of  opinion  that  the  order  of  removal  waa  sufficient,  for 

the  complaint  states  the  premises  from  whence  the  cmidusioi 
(6)  85  G^  8.  necessarily  arose  under  the  act  of  parliament  (b),  that  the  pauper 
e.  101.  was  to  be  deemed  chargeable,  and  the  justices  have  drawn  the  oofr 

elusion.  —  Order  of  Sessions  quashed. 

V.  The  Examination. 

2*P*^***         815.  Anonymous,  E.  T.  10  WiU.  8.    Comb.  478.  —  A  pamer 

on^totaThitfa  f^f^^  ^o  h*^e  notice,  and  to  be  heard  before  he  is  removed ;  bal 

note  oi;  or  be  ^^  ^^  ^^^  absolutely  necessary ;  yet  if  it  can  be,  it  ia  fit  it  AoM 

preaent  t,tke  be  done. 

(a)  Burr.  S.  C.  MO.      The  objec-  the  churchwardens  and  overaecri,'*  Ac* 

tion  in  this  case  was,  that  there  was  no  not  saying  that  it  waa  founded  oo  aSlh- 

oath  stated  in  the  order,  of  the  likeli-  — Zee  C  J.    It  ia  said,   *'  upon  Ht 

hood  of  the  paupers  to  become  charge-  **  proof  mMd»  thereof,  we  do  •djndf^*' 

able ;  it  waa  onlj  «  upon  complaint  of  ftc.  which  b  cnongbi 
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816.  Ware  V.  Siansiead,  T.  T.  IS  FF.  8.    €&rtt.48d.—  An  ADoderofre. 
order  wai  made  by  two  Justices  to  remove  f/.  from  ^.  to  S.     An  >noval  utaUng 
exception  was  taken  to  the  form  of  the  order,  because  it  was  said,  t^wt  theexamin- 
•*  It  appears  upon  examination  before  us  or  one  of  us"  &c,  and  the  fol^"„'^*j  ^'eof 
examination  ought  to  be  before  both ;  because  both  are  to  make  the  ^^  hbad.^- 
judgment  of  removal.  —  Cooper  said,  that  by  14  Car.  2.  c.  12.  the  7  Mod.  54. 
complaint  is  directed  to  be  made  to  any  justice,  and  therefore  the  S«epotr,pl.8i7. 
examination  also  may  be  before  one  justice ;  and  that  it  was  only 
necessary  that  two  should  join  in  removing.  —  Gould  J.    The 

statute  directs,  and  the  practice  is  to  make  complaint  to  one  justice, 
and  then  he  grants  his  warrant  to  bring  the  poor  man  before  two 
justices,  and  then  those  two  justices  are  to  examine  and  remove.— 
And,  PER  Curiam,  the  order  was  quashed. 

817.  Munger'hunger  v.  Warden^  H*T»  10  G.  1.  2  Sess,  CasAO.^^  An  order  of  re- 
An  exception  was  taken  to  an  order  of  justices  for  the  removal  of  a  ^^^}  stating 
pauper,  that  it  is  said  to  be  made  upon  due  examination^virxxhoui  saying  |^^]^  ^^^ 
that  theexamination  was  taken  upon  oath, — Th  b Court.  It  iscnousa  „^i^^^^  "t"' 
to  say  the  order  was  made  uponauf  examination^  without  sayingti/^ovt  good,  witliout 
€}ath^  though  the  statute  directs  the  examination  to  be  upon  oath ;  for  stating  that  the 
when  it  is  said  in  an  order  to  be  '*  upon  due  examination,"  it  shall  be  examination 
intended  to  be  *•  upon  oath,"  according  to  the  statute :  and  in  the  ^^  ^*  *^^* 
case  of  Rexy.  Cirencester  (a),  this  term,  it  was  held  sufficient  to  re-  (a)^fit^pl.5t2i. 
cite  in  the  order,  that  upon  *^due  examination  of  the  party,  and  upon 

<*  his  affirmation,"  &c.  without  adding  that  tlie  party  was  a  auaker. 

818.  Rex  V.  Wykes^  T.T.  11G.2.   &Vr.  1092.— It  was  held,  that  Tbeemmtii- 
though  the  complaint  of  a  pauper's  settlement  may  be  to  one  jus-  otionxoMhthj 
tice,  yet  the  examination  ought  to  be  by  two,  and  those  that  sign  J^'^*^2»" 
the  order  of  removal.  order?^ 

Salk.  488.   Andr.  238.  See  Rei  v,  Stanittead,  ante^  pi.  810. 

819.  Rex  V.  WyJces^  T.T.   11&12G.2.    Andr.  2^%.  — An  in-  An  order  of 
formation  was  moved  for  against  two  justices  for  signing  an  order  ro«xwal  ought 
of  removal  without  summoning  the  party.  —  The  Court  granted  ^wipl^*w«*" 
the  information.  sumnioncd  and  heard. 

820.  Rex  v.  Fetherton,  H.  T.  13  G.  2.   2  Sess.  Cas.  45.  —  The  An  order  of  re. 
order  was,  "  Whereas  complaint  has  been  made  to  us  A.  and  J9.,  mova^  auting 
"  &c.  we  do  adjudge  upon  due  consideration  of  the  complaint."  j^^  um^^ 

—  An  exception  was  taken,  because  from  aught  that  appears,  it  comidJaiLi 
might  be  made  by  the  justices  o(  their  own  thinking;  for  it  should  inatcMl  of  nw 
be  mentioned  that  the  order  was  made  upon  due  examination^  as  anUnatum,  is 
in  tlie  cases  o^Rex  v.  Cirencester  and  Rex  v.  Nuchee  Wharton.  —But  "efficient. 
by  TUB  Court  :  As  the  order  is  said  to  be  made  upon  '*  due  consi- 

*«  deration,"  that  implies  ''adue  examination,"and  therefore  it  is  well. 

821.  Rex  v.  Coin  St.  Aldwins,  M.  T.  13  G.2.  Burr.  S.  C.136.  Thejutticetof 

—  The  order  of  removal  was  made  by  two  justices  of  Wiltshire,  onccountycan- 
on  an  examination  of  the  mother  of  the  child  removed,  taken  JwS'rwiI^S^^ 
before  two  justices  of  Middlesex,  which  had  been  transmitted  to  ^„  „  emfnin- 
the  justices  of  Wiltshire,  with  an  affidavit,  verifying  that  it  was  ation  taken  and 
duly  taken.    It  was  contended,  that  a  certificate  of  one  justice  is  transmitted  to 
to  be  regarded  by  another  justice,  but  that  upon  the  present  oc-  themby  justlcea 
casion  it  did  not  rest  merely  on  a  certificate  ;  for  the  justices  of  ^"J^^J^!^"" 
Wiltshire  for  themselves  adjudge,  **  tliat  it  appears  to  them  upon  Sa'chttMaSn- 
••  due  examination  and  enquiry  upon  oath  into  the  premises.*  —  ation  be  verified 
Lke  C.  J.  It  is  plain,  that  these  Wiltshire  justices  have  grounded  by  oath  that  it 
their  adjudication  upon  the  examination  transmitted  to  them  from  waadulytaktiu 
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the  Middlesex  jusiices.  What  they  examined  and  inquired  into 
upon  oath,  was  the  conveyance  of  the  child  out  of  one  parish  into 
the  other.  Novr  the  examination  on  which  they  relied,  being 
taken  by  two  justices  of  another  county ;  and  the  person  ex- 
amined by  those  justices  remaining  still  alive,  for  augnt  that  ap- 
pears to  the  contrary;  it  is  plain,  this  deposition  ought  not  to 
have  been  received  as  evidence  to  ground  their  adjudication  upon ; 
though  it  might  perhaps  have  been  used  as  concurring  evidoice. 
I  have  oflen  heard  it  declared  here,  and  by  Eyre  J.  particularly, 
that  both  justices  ought  to  be  present  at  the  wod  voce  examination 
oif  the  witnesses. —  Page  J.  I  remember  a  case  where  it  was  de- 
termined tliat  both  justices  must  be  present ;  and  that  it  is  not 
sufficient  for  one  justice  to  examine  the  matter  and  transmit  it  to 
-  the  other,  and  that  other  to  sign  tlie  order  without  examining  into 
the  matter  himself.  If  the  woman  was  alive,  she  ought  to  have 
been  examined  by  these  justices  themselves.  But  even  supposing 
that  she  was  not  alive,  yet  still  I  do  not  know  that  they  could 
regard  that  Middlesex  examination.  It  does  dot  appear  that  the 
Middlesex  justices  had  any  jurisdiction,  for  no  complaint  appears 
to  have  been  made  before  them ;  and  if  not  they  could  have  no 
jurisdiction.  The  justices  having  set  forth,  though  they  were  not 
bound  to  do  it,  the  grounds  of  their  adjudication,  the  Court  will 
judge  of  the  sufficiency  of  them.  — r  Ckapple  J.  concurred  m 
opinion.  He  agreed  to  what  Page  J.  had.  1^8t  said ;  and  he  re- 
marked, that  the  justices  found  this  their  adjudicatiop  of  the  place 
of  settlement  wholly  upon  the  transmitted  es^aminatioo,  whidi  tbej 
ought  not  to  have  aamitted  at  all.  The  other  evidence  related 
only  to  the  coming  into  the  parish. 
The  e^amm^  822.  Rex  v.  Howarlh^  T.  T.  IS  &UG.  2.  MSS.  —  The  Court 

acjoi^pf « p«up^  granted  an  information  against  a  justice  of  peace,  for  s^gniqg  his 
t^  tiie  puipoie  q^^  and  his  father's  name  (another  justice  of  peace)  to  an  order 
belSenand"**  of  removal  of  a  bastard  child  ;  the  act  of  parliament  expressly  di- 
■igpe^  by  the  recting  that  it  shall  be  done  by  two  justices,  and  upon  examination 
MAnetwojus-  before  them  :  whereas  the  justice  whose  name  was  signed  by  the 
tieet  ill  thd  pre-  other  was  at  a  great  distance  from  the  place,  and  was  not  at  all 
moeofeacb^     privy  to  the  transaction;  and  this  therefore  is  an  illegal  act  ia 

respect  to  the  consequence  of  it  to  the  pauper  and  to  the  burthen 
of  the  parish ;  and  though  it  is  sworn  that  the  practice  in  this 
county  was  for  one  justice  to  sign  the  name  of  another,  that  viO 
not  excuse  him,  but  is  rather  a  greater  reason  for  granting  the 
information,  that  this  illegal  practice  may  be  put  a  stop  to.  A 
(a)^/Uf,pl.8]9.  case  was  cited  of  Rex  v.  Wykes{a)y  where  the  Court  heia,  that  as 

informadon  should  go  against  three  justices  for  granting  an  order 
of  removal ;  three  having  signed  it,  and  only  one  of  them  havisg 
examined  the  party. 
All  order  of.  i».  823.  Rex  v.  Bagworth,  E.  T,  22  G.  3.  Cdd.  179.  —  The  order 
mcnral  need  noi  ^^8,  "  Whereas  we,  the  said  justices,  upon  examination  of  the 
^^S^iat'i^a^  "joremw^*  upon  oath,  and  other  circumstances,  do  adjudge  the 
motu  of  thT*  "same  to  be  true,"  &c. — Dayrbll  contended,  that  it  did  not 
l>auper.  appear  to  have  been  made  upon  proper  and  sufficient  evidence,  it 

bemg  made  only  upon  examination  of  the  premises;  and  that  aa 
inquiry  generally  into  the  subject-matter  is  not  enough,  for  that 
the  pauper  himself  must  be  examined.  —  Buller  J.  It  cannot 
be  necessary  in  all  cases  that  the  pauper  should  be  examined. 
On  that  of  an  infant  of  tender  years  it  would  be  impossible. 
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There  is  no  such  general  rule.  —  Holt  C.J.  %«y%(h)^  "  If  it  can  {f)Anie,^\,l9S. 
'*  be,  'tis  fit  it  should  be  bo^  but  not  absolutely  necessary .*' 

824.  Rex  ▼•  BuMebury,  E.  T.  26  G.S.  I  T.  R.  le^.—  An  order  Tbe  totummy 
remofiDg  three  children,  all  under  the  age  of  seven  years,  stated,  **'***" 5fj?[J® 
**  We  the  said  justices,  upon  due  proof  made  thereof^  as  well  as  JSt^^eJueT"^" 
«*  upon  the  examination  of  Elizabeth  their  grandmother  upon  oath  meat  of  his 

**  as  otherwise,  and  likewise  upon  due  consideration  had  of  the  cfaildran,  may 
<^  premises,  do  adjudge,**  &c.  — -  Wilson  contended,  that  the  order  be  dispoited 
was  informal,  because  it  appears  on  the  face  of  it  to  be  granted  on  ^^^J^''^'^  ^ 
the  examination  of  the  grandmother^  and  not  on  that  of  ttkejather  JJ^ewpaSST 
€if  the  children,  which  ought  to  have  been  heard  before  the  jus^  pmcurea. 

ttces  made  the  order.  But  the  Court  were  clearly  of  opinion 
that  there  was  no  objection. 

825.  Rex  v.  Buri/,  M.T.  2SG.S.  Cold.  4S2.— Two  justices  Tliedeiiih4ied 
remove  Alice  HoU^  late  wife  of  John  HoU,  and  her  six  children,  dedawtloiii  of 
from  Bury  to  Ratdiffe.    The  Sessions  on  apped  adjudee  the  set-  ^"^J^SS.' 
tiement  to  be  in  Bury^  discharge  the  order,  and  state  the  follow-  ^^  ^^  ^.' 
f  bg  case  :  That  the  counsel  for  the  respondents  statedi  that  his  dence ;  as  are 
<sase  depended  upon  proof,  that  John  Holt,  late  husband  and  fa-  alto,  when  they 
ther  to  the  paupers,  had  served  an  apprenticeship  in  the  parish  of  "^  ^^  ^' 
Batcliffe  about  27  years  ago ;  and  that  such  apprenticeslup  would  g^^  a«cUra- 
be  made  out  by  tbe  following  evidence :  that  in  the  first  place  he    ^'^ 
would  prove  by  the  evidence  of  persons  who  knew  and^ere  well 
acquainted  with  the  said  John  HoU,  that  he,  the  said  John  HoU, 

lived  with  one  Greenhalgh  of  8»  in  die  said  parish  of  72.,  for  the 
Mpace  of  18  months,  about  27  years  ago :  that  the  said  Greenhalgh 
taught  the  said  John  Holt  the  art  of  a  fustian*weaver ;  that  one 
Meadotocrqft,  one  of  the  witnesses  so  to  be  called,  and  who  was 
an  apprentice  to  the  said  Greenhalgh,  worked  in  the  same  loom- 
iMMise,  and  slept  in  the  same  bed  with  the  said  John  Holt  at  the 
laid  Greenhalgh's  house  at  S. aforesaid,  during  the  said  18  months; 
that  the  said  John  Holt  and  the  said  last-mentioned  witness  were 
treated  in  all  respects  alike,  were  taught  alike,  and  worked  alike 
during  the  said  1 8  months  ;  that  it  would  appear  by  the  evidence 
of  the  widow,  Alice  Holt,  that  none  of  her  children  had  obtained 
a  settlement  in  their  own  right ;  that  her  husband,  the  said  John 
Holt,  while  on  his  death-bed  and  a  few  days  before  his  death,  had 
told  her,  that  she  and  her  children  would  belong  to  and  prove 
their  settlement  in  the  parish  of  Ratdiffe;  for  that  he  had  served 
aa  apprenticeship  with  Greenhalgh  in  that  parish ;  that  it  would 
appear  by  the  evidence  of  the  said  Meadowcrqft,  that  while  the 
said  John  Holt  lived  with  him  as  aforesaid  in  the  family  of  the 
said  Greenhalgh,  that  he  heard  the  said  Greenhalgh  often  say,  that 
the  said  John  Holt  was  his  apprentice  for  three  years ;  that  the 
said  John  Holt  told  the  said  Meadomcrqft,  that  his  father  had  paid 
ta  his  master,  Greenhalgh,  a  sum  of  money  to  give  up  the  inden- 
tare  of  apprenticeship;  and  that  the  said  Meadawcroft  and  his 
lather  and  mother  were  invited  to  the  burying  of  the  old  wife, 
meaning  the  cancelling  of  the  indentures ;  that  it  would  appear 
by  the  evidence  of  one  Taylor,  that  she  was  intimate  and  well 
acquainted  with  the  said  Greenhalgh*^  family,  and  also  with  the 
family  of  the  father  of  the  said  John  Holt ;  and  that  the  father 
and  mother  of  the  said  John  Holt  had  told  her,  that  one  Lomax, 
a  schoolmaster^  had  filled  up  the  indenture  of  apprenticeship  be- 
tween the  said  John  Holt  and  the  said  Greenha^h  ;  that,  while 
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the  said  John  HoU  was  in  the  service  of  the  said  Grtenhal^^  she, 
the  said  Taylor^  was  commissioned  by  the  mother  of  the  said  Jckn 
HoU  to  go  to  the  said  Greenhalgh  and  tell  him,  that  his  parents 
i¥anted  to  have  him  home  again ;  that  the  sud  John  Hok  after- 
wards told  this  witness,  that  an  agreement  was  made  between  the 
said  Greenhalgh  and  hu  parents  for  his  disduurse  from  the  said 
indenture,  and  that  the  said  indenture  was  by  ue  oonaent  of  all 
parties  burnt ;  and  that  she  heard  the  said  Greenhalgh  say  **  I  have 
^  done  my  best  to  teach  him,  meaning  the  said  John  HoU,  his  trade, 
«<  and  he  is  a  verjr  good  weaver ;"  that  she  the  said  Tayhr^  knew 
John  HoU  to  be  m  the  fiunily  of  Greenha^h  all  the  tinae  she  lived 
there ;  and  has  heard  HoU  say,  there  was  a  burjring  of  the  old  wife; 
that  it  would  appear  also  from  the  testimony  of  several  other  wit« 
nesses  ready  to  be  called,  that  several  declarations  of  the  father 
«nd  mother  of  the  said  John  HoU  and  also  of  the  said  John  Hob 
himself  and  his  master,  the  said  Greenhalgh^  were  nude  at  difierent 
times  and  at  various  places  to  the  effect  aforesaid ;  that  it  wookl 
be  proved  by  a  witness,  that  the  said  John  HoU,  hia  father  and 
motner,  the  said  Greenhalgh^  and  also  the  said  Lomax,  were  all 
-dead ;  and  that  the  register  of  their  several  and  respectire  hurisis 
was  ready  to  be  produced  and  proved ;  and  that  all  due  diligence 
had  been  used  to  find  the  said  indenture,  but  that  it  could  not  be 
found.  The  counsel  for  the  respondents  also  stated,  that  they 
had  no  witnesses  to  prove  the  execution  of  any  indenture,  or  thst 
had  ever  seen  one ;  or  that  any  indenture  ever  existed  in  point  of 
fact,  and  was  lost  or  destroyed,  save  but  as  above  stated ;  but  that 
the  whole  of  the  evidence  respecting  the  indenture  rested  on  the 
declaration  and  hearsay  of  persons,  who  did  not  pretend  to  have 
ever  had  the  indenture  in  their  custody  or  to  have  ever  seen  iL 
The  counsel  for  the  appellants  said,  they  had  many  witnesses  to 
•contradict  the  facts  opened  by  the  respondent's  counsel ;  but  the 
Court  of  Quarter  Session  was  of  opinion,  that  the  above  evidence 
was  incompetent  and  inadmissible ;  and  refused  to  hear  and  re- 
ceive the  same.  —  Lord  Mansfield  :  Whether  in  point  of  &ct 
an  indenture  ever  existed,  is  the  very  question  in  the  cause ;  it  it 
the  whole  matter  in  dispute ;  and  many  circumstances  are  shovo, 
from  whence  an  apprenticeship  (which  could  not  be  without  sn 
indenture)  may  very  reasonably  be  implied.  Declarations  of  psr« 
ties  to  relations  are  in  settlement  cases  admitted  as  evidence  from 
necessity  ;  a  necessity,  which  grows  out  of  the  very  nature  of  the 
subject ;  and  the  practice,  in  conformity  to  this  rule,  has  becooie 
so  very  general,  that  it  ought  not  to  be  departed  from,  until  veiy 
good  reasons  (a)  can  be  assigned  against  it«  The  Sessions  have 
done  wrong  in  refusing  to  hear  the  evidence.  The  declaratiooi  of 
the  husband  also,  with  many  other  incidents  raise  a  strong  pre- 
sumption. It  must  be  sent  back  for  the  evidence  to  be  heard,  sad 
a  conclusion  drawn.  —  Buller  J.  No  argument  has  been  urged 
against  receiving  the  declaration  of  the  husband  on  his  death-bed. 
From  the  awful  situation  in  which  the  party  then  speaks,  sitch 
testimony  is  uniformly  received  in  criminal  cases ;  and  is  conse- 
quently admissible  here.  And  there  is  also  other  evidence,  which 
has  always  in  these  cases  been  received.  —  Willbs  and  AsuHuasr 

(a)  For  the  present  state  of  tJiis  ques-    poU^  pi.  829.  and  Rei  ».  FcnTbridgc, 
tion  tee  the  case  of  Rex  v.  Eritwelt,    paa,i^\.  831. 
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Js.  concurring.  —  Case  sent  back  to  the  Sessions  to  be  heard.     It 
oever  was  returned. 

826.  Rex  v.  St.  Sepulchre^  T.  T.  25  G.  S.  CM.  5*7.  —The  case  Deckntioiit  of 
BUted,  that  the  pauper,  5.  Freetk^  was  bom  in  the  parish  of  St.Luke;  ^^^!^^  ^^ 
and  about  nineteen  years  since  married  her  late  husband,  who  died  |^  mSSml^ 
about  a  year  and  a  half  aeo ;  and  that  some  time  before  his  death,  seem,  after  hb 
her  said  husband  did,  in  her  presence  and  hearing,  inform  the  se-  dwiii,  to  be 
cretary  of  the  Lying-in  Hospital^  in  the  county  of  MiddleseXf  that  •dtntMibia 
he  was,  before  his  marriage,  a  written  articled  servant  for  two  years  ??J^|"?f5  V?"* 
to  Smtal  in  the  Old  BaiUy,  in  the  parish  of  Si  Sepulchre;  and  that  ||ti^,^^a 
he  auly  served  him  in  the  said  parish  two  years  under  the  said  written  in- 
article ;  and  that  the  said  service  was  completed  before  his  marriage  stmmenc, 
with  the  said  pauper ;  and  that  he  worked  at  buckle-cuttins  and  unlcM  prerious 
received  one  guinea  oer  week,  and  lodged  and  boarded  in  the  house  |°y"^*|*|^ 
of  his  master,  for  wnich  he  paid  9t.  per  week.    That  the  master,  ^J^  ^Siei 
Spiialj  has  been  dead  about  twelve  years,  and  that  the  pauper,  ^not  be  re- 
Preethf  never  saw  the  articles  under  which  her  said  husband  served  ceived  in  evi- 
the  said  Spiial;  nor  were  the  said  articles  produced  at  the  hearing  denoe. 
of  the  saia  appeal ;  nor  was  any  evidence  g^ven  of  any  inquiry  after 
them. — WiLLES  J.    The  first  question  is,  whether  the  declarations 
of  a  husband  to  his  wife  are  afler  his  death  admissible?  They  cer- 
tainly are  not  so  in  general.    In  questions  of  custom  and  prescrip- 
tion, it  is  true  they  are,  though  not  to  prove  particular  facts.    Yet 
it  18  insisted,  that  the  usage  of  Courts  of  Quarter  Session  allows 
such  evidence  to  be  received  there ;  and  the  only  case  cited  to  this 
point,  that  of  Rex  v.  St.  Michady  Bath,  seems  to  confirm  that  pro- 
position.   But  the  case,  which  has  been  stated  as  analogous  to  the 
present,  and  another  exception  to  the  rule,  does  not  apply.    The 
declarations  of  a  bankrupt  are  not  admitted  to  prove  the  fact  of  his 
keeping  house  or  absconding,  to  prove  the  act  of  bankruptcy ;  but 
when  this  fact  is  proved,  are  received  to  show,  quo  ammo  he  did 
such  things.    The  orders  might  perhaps  be  supported  on  this 

ground  ;  but  it  is  not  necessary  to  give  any  express  opinion  on  that 
ead,  as  the  case  is  so  weak  on  the  other  point.  On  the  second 
question,  whether  when  a  deed  is  shown  to  exist,  parole  evidence 
can  be  given  of  the  subject  matter  of  it,  though  no  inquiry  has  been 
made  respecting  it,  I  am  of  opinion  it  cannot.  The  parties  should 
have  used  due  diligence  to  come  at  the  articles,  and  inquired  of  the 
widow  or  administrator  to  intitle  themselves  to  do  so.  What  is  said 
hy  Aston  J.  in  the  case  of  Si.  Michael  in  Bath,  as  reported  in  Mr. 
Aufs  appendix  (a),  seems  in  point.  —  Ashhurst  J.  The  gross  (a)Ani€,jfi.€OU 
neglect  of  the  parties,  to  make  the  usual  and  obvions  inquiries  to 
intitle  them  to  the  advantage  of  the  parole  evidence  in  this  case* 
makes  it  unnecessary  for  me,  though  I  should  have  no  difficulty  in 
doing  it,  to  pronounce  here  upon  the  admissibility  of  the  husband's 
declarations.  So  far  from  making  it  the  best  evidence,  and  using 
due  diligence,  they  have  done  nothing.  —  Duller  J.  The  first 
part  of  this  question  appears  to  me  to  be  perfectly  clear,  upon  the 
grounds  on  which  it  has  been  put.  The  instance  of  a  bankrupt's 
declarations  does  not  apply.  He  is  considered  as  being  criminal ; 
and  what  he  says,  at  the  time  he  is  proved  to  have  committed  the 
act,  is  evidence  against  him.  As  to  the  second  part  of  the  question, 
there  ought,  and  might  have  been  inquiries  made  in  different 
places ;  for  there^ought  to  have  been  two  parts  of  the  articles ; 
because  each  party  is  bound ;  but  inquiry  it  made  nowhere,  not 
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even  whether  the  pauper  had  left  any  papers ;  and  every  inquiry 
ought  to  be  made.  —  Rule  absolute,  and  order  of  Sessions  quashed. 
«—  X4QRD  MAVSFISX.-D  was  absent.  . 
It  seems  that  a  S27.  Rex  v.  Jackson,  E.  2\  27  G.S.  1  T.  i2«  653.  —  On  a  rule 
S*"P^*  ^  "^  ^^^  ^^  information  against  lustices  for  having  comroiUed  a  pauper 
Ii^m^L!^^*"  to  prison  "  until  he  should  answer/'  whom  they  were  examiniog 
answer  a  propo*  relative  to  his  settlement,  for  not  answering  a  paiticular  question 
questaon,  may  propounded  to  him ;  under  which  commitment  he  continued  ia 
be  committed  prison  for  thirteen  days.*- Ashhurst  J.  said,  I  will  not  now  de- 
by  the^magtt-  ^^  whether  magistrates  have  or  have  not  a  power  to  conunit  a 
^1^^^  pauper  for  refusing  to  answer  proper  questions  put  to  him  in  the 

answer.'*  course  of  his  examination.     They  certainly  have  a  right  to  exsmine 

Caitb.  153.391.  a  pauper  touching  his  settlement ;  and  yet  tliat  would  only  be  a 

shadow  of  a  right,  unless  tliey  had  likewise  a  power  of  enforciDg 
that  examination,  by  committing  the  pauper  for  refusing  to  be  ex- 
amined* —  Duller  J.  As  to  the  power  of  commitment,  1  do  not 
know  how  justices  are  to  act,  unless  they  have  such  a  power.  This 
commitment,  **  until  he  should  answer,"  I  think,  ia  right.  And 
though  the  pauper  continued  in  prison  under  the  commitment  for 
thirteen  days,  tliat  will  not  make  the  case  stronger  against  tbc 
defendants.  The  party  committed  for  refusing  to  be  examined  is 
to  clear  himself,  and  when  he  will  answer,  he  must  give  notice  to 
the  magistrates.  This  is  like  the  case  of  a  comnoiunent  by  tbe 
commissioners  of  a  bankrupt,  where  the  party  committed  must  send 
word  when  he  will  submit  and  answer  the  questions.  — -  Gross  J. 
declared  himself  of  the  same  opinion. 

If  two  justices        828.  Rex  v.  Eristoell,  T.  T.  SO  G.  3.  S  T.  R.  707 Skarpe  cam 

taketlieeanamiii-  into  the  parish  of  /.  in  1767,  where  he  was  em^Joyed  as  a  day- 
ai^ofu^pauj^  labourer  to  work  on  the  navigation.  In  1779  he  was  taken  before 
settlement,  ^t  ^''^^  justices  of  the  peace  for  the  county,  by  the  overseers  ofl^  for 
do  not  remoTe  ^^  purpose  of  being  examined  as  to  the  place  of  hia  last  settlement; 
him,  and  the  in  consequence  of  which,  his  examination  was  taken  upon  oath  be- 
pauper  after,  fore  those  two  justices,  and  signed  by  the  pauper.  No  proceedwgs 
iNwndb  </»»,  or  ^^^  had  in  consequence  of  this  examination  until  the  order  of 
^iTmeU*^'  '^i^o^A^  ^^  applied  for  and  made.  The  pauper,  from  the  time  of 
two  other  jus-  ^^  examination  being  taken,  continued  to  reside  in  /•  foraboat 
tices  may  re-  Jive  years,  endeavouring  to  gain  his  livelihood,  and  without  becon- 
move  his  family  ing  chargeable  to  that  parish,  when  he  became  insane^  and  cooti* 
See  Gtm  Red  '^^  ^^  ^  ^^^^  of  insanity  to  the  time  of  his  removal  to  J5.  His 
win  o/wn^*  examination  was  offered  m  evidence,  and  received  by  the  Court, 
tmigt  pU  sia^*    ^^  hand-writing  of  the  justices  who  took  the  same  being  fint 

proved. — Lord  Kenyon  C.  J.  I  admit  that  this  man  who  ws 
proved  to  be  insane  is  to  be  considered  as  to  this  purpose  ia  the 
same  state  as  if  he  were  dead :  and  it  has  been  decided  that  in  such 
cases  the  party's  hand-writing  may  be  proved  as  if  he  were  actually 
dead.  Then  it  is  said  that  there  are  two  grounds  on  whidi  ka 
examination  may  be  received,  as  to  both  of  which  I  agree  withny 
brother  Gross.  1st,  As  an  examination  taken  upon  oath  before 
two  justices  of  the  peace  who,  it  is  argued,  liad  authority  to  take  it 
2dly,  As  a  declaration  of  the  party  examined.  I  will  briefly  comider 
both  these  positions.  The  first  depends  on  the  stat.  13  &  14  Car.i- 
That  statute  empowers  the  justices  to  make  an  order  of  remotal; 
it  does  not  ^ive  them  an  express  power  to  examine ;  but,  as  sn 
examination  is  necessary  to  get  at  tlie  facts  upAi  which  tlie  judg- 
meut  of  the  magistrates  is  to  proceed,  there  is  an  incidental  power 
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given,  allowing  them  to  examine  when  they  are  called  upon  to  exert 
their  power  of  removal.     But  iii  this  case  they  were  not  applied  to 
for  the  purpose  of  making  an  order  of  removal :  the  overseers  called 
upon  them  for  no  other  purpose  than  to  examine  the  pauper ;  all 
the  proceedings  therefore  were  extrajudicial ;  and  the  examination 
on  oath  might  just  as  well  have  been  taken  before  the  parish-  clerk, 
and  would  have  been  as  much  entitled  to  credit  as  this.    But  I  will 
go  further :  if  this  examination  had  been  taken  in  order  to  found 
an  order  of  removal  upon  it,  still  I  should  have  been  of  opinion  that 
it  would  be  no  bq^ter,  as  far  as  respects  the  present  question,  than 
a  mere  declaration  of  the  party,  the  effect  of  which  I  sliall  consider 
presently*    Examinations  upon  oath,  except  in  the  excepted  cases, 
arc  of  no  avail  unless  they  are  made  in  a  cause  or  proceeding  de- 
pending between  the  parties  to  be  affected  by  tliem,  and  where 
cmch  lias  an  opportunity  of  cross-examining  the  witness ;  otherwise 
it  is  res  initr  alios  acta^  and  not  to  be  received.     It  has  been  said 
that  tliis  is  9l  judgment  of  the  justices,  as  appears  by  the  2d  section 
of  the  1S&  14  Car.  2.  which  has  the  wofd  judgment  in  it ;  and  that 
it  is  no  objection  to  its  being  a  valid  judgment  that  the  parties  to 
be  affected  were  not  present.     But  I  think  the  word  judgment  in 
the  section  referred  to  is  only  used  as  equivalent  to  the  word  opinion. 
And  as  to  a  judgment  being  binding  though  the  party  to  be  af- 
fected was  not  present,  1  think  it  will  scarcely  be  found  that  that  is 
so,  unless  in  cases  where  the  party  has  had  an  opportunity  of  being 
present,  or  was  contumacious,  neither  of  which  was  the  cose  with 
the  parish  now  to  be  affected ;  but  as  to  them  it  was  altogether  res 
inter  alios  acta.    It  has  been  said  that  there  are  cases  where  ex- 
aminations are  admitted,  namely,  before  the  coroner,  and  before 
magistrates  in  coses  of  felony.    That  observation  appears  to  me  to 
go  rather  in  support  of  the  general  rule  than  in  destruction  of  it. 
Every  exception  that  can  be  accounted  for  is  so  much  a  confirm- 
ation of  the  rule  that  it  has  become  a  m9L\\m^  except  ioprobat  regtdam. 
Those  exceptions  alluded  to  are  founded  on  the  statutes  of  Philip 
Sf  Mar^(a);  and  that  they  g^  no  further  is  abundantly  provea. 
Besides,  the  examination  befoiro  the  coroner  is  an  inquest  or  office ; 
it  is  a  transaction  of  notoriety  to  which  every  person  has  a  right  of 
access ;  and  writs  of  ad  quod  damnum  have  been  frequenU/  set 
aside  for  want  of  this  notoriety  in  the  execution  of  them  by  the 
sheriff.     But,  without  stating  the  cases  which  occur  on  this  head, 
I  will  do  little  more  than  refer  to  the  case  of  Rex  v.  Paine  in  Salk. 
SBl.  ^  5  Mod.  163.     Tliat  was  not  loosely  decided,  but  was  the 
opinion  of  this  Court  assisted  by  the  Court  of  Common  Pleas.     In 
Salkeld  it  is  expressly  said,  that  the  rule  cannot  be  extended  fur- 
ther than  the  particular  case  of  felony  ;  and  in  the  other  book  the 
Chief  Justice  declared,  that  the  depositions  were  not  evidence ;  and 
8  weighty  reason  is  given,  namely,  ^*  the  defendant  not  being  pre- 
**  tent  when  they  were  taken  before  the  mayor,  and  so  had  lost 
**  the  benefit  of  a  cross-examination."    This  case  is  adopted  in 
S  Hatok.  PL  C  (7.46.  §  I.ia  which  with  the  subsequent  sections 
of  that  chapter  are  worth  consulting.    Secondly,  considering  this 
as  a  declaration  of  the  party,  I  am  at  a  loss  to  find  the  grounds  on 

(a)  1  &  a  Ph.  &  M.  c.  !:'#.  as  to  dc-    c.  10.  beforo  justices  of  tlic  peace  In 
portions  beforu  the  coroner;  and  1  &  2    caaes  of  fblony,  and  sec  7  O.  4.  c.  64'; 
Fb.  ar  M.  c.  V6.,  and  3  &  3  Ph.  &  M. 
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which  it  can  be  received.  I  admit  that  deckurations  of  the  membcn 
of  a  familyy  and  perhaps  of  others  living  in  habits  of  intimacy  with 
thenii  are  received  in  evidence  as  to  pedigrees;  but  evidence  of 
what  a  mere  stranger  has  said  has  ever  been  rejected  in  such  caMs. 
That  however  has  been  always  understood  to  be  an  excepted  case, 
and  to  stand  on  reasons  peculiar  to  itself,  which  I  need  not  take 
up  time  by  stating*  If  the  exception  go  further,  1  should  have 
wished  to  have  h^ud  it  stated  and  defined ;  for  unless  that  is  done 
I  am  much  afraid  we  may  endanger  a  rule  of  infinite  importance  to 
every  individual,  and  by  sufierine  exceptions  to  ^reep  on  one  after 
another,  leave  nothing  like  a  nSe.    It  has  been  said  that  in  the 

(a)  1  WUs.  215.  case  of  The  Bishop  t^Meath  v.  Lord  BdfiM  (6)»  in  a  quart  tM- 

pediif  the  plaintiff  ^ve  in  evidence  an  entry  in  the  register  of  the 
diocese  of  the  institution  of  one  Knight^  in  which  there  was  ablsnk 
in  the  place  where  the  patron's  name  is  usually  inserted ;  upon 
which  parol  evidence  of  the  general  reputation  of  the  country  that 
Knight  was  in  by  the  presentation  of  one  under  whom  Lord  Be^M 
claimed  was  offered ;  and  that  upon  a  bill  of  exceptions  it  was  heM, 
that  the  evidence  was  admissible ;  that  it  was  said  that  a  presenU 
ation  may  be  by  paroU  and  what  commences  by  parol  may  be 
transmitted  to  posterity  by  parol.  I  have  not  seen  the  report  of 
that  case  :  but  this  I  admit,  that  a  presentation  may  he  by  parol, 
and  that  may  be  proved  by  parol,  that  is,  by  a  witness  who  was 
present  and  heard  it ;  but  that  common  reputation  might  be  given 
in  evidence  I  must  deny  :  if  it  could,  why  might  not  such  endeoce 
decide  upon  titles  to  estates,  at  least  before  the  statute  of  firands, 
when  no  written  instrument  was  required  to  make  good  a  feoffisMat 
of  the  greatest  landed  property  in  the  kingdom.  In  short,  it  bdng 
admitted  that  the  rule  for  which  I  contend  is  undoubtedly  the 
general  rule,  the  evidence  offered  in  this  case  must  be  rejected, 
unless  an  exception  in  favour  of  it  has  been  adopted  in  such  a 
manner  as  to  incorporate  it  into  the  law  of  evidence.  For  where 
is  the  line  to  be  drawn  ?  If  the  Court  admit  sudi  an  examination 
to  be  evidence  against  a  class  of  persons  who  are  strangers  to  it, 
how  shall  we  stop  short,  and  say,  that  it  shall  not  be  evidence 
against  any  other?  I  cannot  say  how  far  such  an  idea  might  go. 
This  brings  me  to  the  cases  cited,  and  to  the  supposed  usase.  And, 
as  to  the  first,  there  is  no  one  case  in  which  the  point  nas  been 

(5)ifMif,pL48a  decided.    In  Rex  v.  Nutley^  (6),  the  whole  of  the  wife's  evidence 

was  disregarded,  whereas  a  fair  inference  might  be  drawn  to  prove 
her  husband's  settlement,  from  the  facts  which  she  swore  to  within 
her  own  knowled^ ;  for  every  hiring  is  presumed  to  he  for  a  year, 
unless  something  is  stated  to  prevent  that  inference ;  and  therefiMC 
the  Court  quashed  the  order  of  Sessions  on  that  ground.   As  to  the 

{c)Anie9  398.     case  of  Greentoich{c)f  the  Sessions  the  second  time  found  the antasf 
Jact  of  the  service  for  40  dajrs  in  the  parish.    Then  as  to  the  can 

{d)Jtue,  48S.     of  St.  Sepulchre  {d)t  the  only  point  there  determined  by  the  Cooit 

was,  that  they  could  not  receive  parol  evidence  of  an  indenture  not 

le)Anie,^L48U  proved  to  be  lost.  And  in  that  of  The  Holy  TriniiVf  in  fFarekam  (e), 

enough  appeared  from  the  facts,  which  the  wife  spoke  to  froa 
her  own  knowledge,  to  lead  the  Court  to  support  the  conclasiou 
which  the  Sessions  bad  drawn.  There  is  therefore  no  case  in  which 
this  point  was  the  very  hinec  on  which  it  turned.  But  even  if  there 
had,  as  it  would  have  stood  single  in  opposition  to  a  series  of  casei, 
I  should  not  have  placed  much  reliance  on  the  supentnidure  whca 
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the  foundation  failed.  But  tlic  observations  I  have  made  upon 
the  cases  alluded  to  I  think  warrant  roe  in  saying,  that  though  there 
were  some  expressions  tending  to  show  that  such  evidence  might 
be  received,  yet  it  was  not  the  ground  qfdedsion  in  any  of  them ; 
they  amounted  only  to  obiter  mcta;  or  even  let  them  be  called 
solemmiter  dicta;  and  at  least  they  seemed  to  have  proceeded  on  a 
supposed  general  usage  at  the  Quarter  Sessions.  Upon  the  whole 
I  am  most  clearly  of  opinion,  that  this  examination  was  not  admis- 
sible in  evidence.  It  was  ex  parte f  obtained  at  the  instance  of  those 
overseers  whose  parish  was  to  be  benefited  by  it,  and  behind  the 
backs  of  the  parish  against  whom  it  has  now  been  used,  without 
having  an  opportunity  of  knowing  what  was  going  on,  or  attending 
to  have  the  benefit  of  a  cross-examination  (a). 

829.  Rex  v.  Nuneham  Courtney^  E.  T.  41  G.  3.   1  East,  373.  —  An  ex  parte 
Two  justices,  by  an  order  made  on  the  ^th  of  June  1799,  removed  ezamination  in 
Jennings  and  Elizabeth  his  wife  from  B.  to  N.    The  Sessions  "^"^  ^^^ 
on  appeal  confirmed  the  order,  and  stated  specially  for  the  opinion  ^^  before 
of  this  Court,  that  the  pauper  F.  J.  was  about  19  years  old,  and  was  two  magiatntes, 
married  to  the  said  Elizabeth  in  the  year  1799,  before  the  date  of  for  the  purpose 
the  said  order ;  and  that  between  the  notice  of  appeal  against  the  <^  removing 
order  and  the  then  next  Sessions  the  pauper  absconded,  leaving  ^?|!^^f[|*^ 
his  wife,  and  has  not  since  been  heard  of.    And  that  the  officers  ment,  bnot 
of  B.  have  used  all  due  diligence  to  find  him,  in  order  to  have  him  admissible  in 
examined  as  a  witness  at  die  hearing  of  the  appeal,  but  without  evidence  upon 
success.  That  the  pauper  was  employed  in  the  service  of  C  in  M  as  ^  appeal 
a  boy  to  drive  his  team  during  the  period  of  1 1  months,  between  Mi'  ^■»««t  ^y^^der 
cha^tnas  1794  and  Michaelmas  1795 :  and  in  order  to  prove  that  the  the'miind  oi 
pauper  was  legally  settled  in  jV.,  the  respondent  parish  ofB.  offisred  the  pauper's 
in  evidence  an  examination  in  writing  of  the  pauper,  which  exa-  having  absoond- 
luination  was  first  taken  upon  the  oath  of  the  pauper  on  the  4fth  ^  between  the 
of  June   1799  by  one  magistrate,  upon  the  complaint  of  the  ^^Jlf^JSP!? 
churchwardens  and   overseers  of  the  poor  of  JB.,  and  which  ^  before  the 
examination  was  on  the  day  of  the  date  of  the  said  order  read  Quarter  Ses- 
over  to  the  pauper  by  the  same  and  another  magbtrate,  before  sioos ;  although 
whom  the  pauper  was  then  taken  by  the  churchwardens  and  over-  ^^  respondenu 
seers  of  B,,  in  order  to  be  removed  to  the  place  of  his  settlement ;  ^  "^  ^ 
and  to  the  truth  of  the  contents  of  which  examination  the  pauper  ^f^^^^ect, 
then  made  oath  before  the  justices,  who  thereupon  made  the  said  to  procure  the 
order.    But  it  appeared,  that  no  person  belonging  to  N.  was  attendance  of 
present  at  either  of  the  before-mentioned  times ;  whereupon  the  ^  peuper  as  a 
appellants  objected  to  the  admissibility  of  this  examination  in  r|^^'^[^°** 
evidence.    But  the  Court  of  Quarter  Sessions  over-ruled  the  heai?offhm 
objection,  and  received  the  examination  in  evidence;  by  which  it  the  time o£hia 
appeared  that  the  pauper,  after  stating  the  place  of  his  birth)  absoooding. 
which  was  in  S.,  deposed,  that  he  hired  himself  at  A.  fair 
some  days  before  Mtchadmas  1794,  as  a  servant  to  the  said 
C}  farmer  in  iV.,  for  a  year,  to  lodge  in  his  house,  and  to  be  paid 
3f.  and  6d,  per  week  for  the  first  half  of  that  year,  and  4tf. 
per  week  for  the  second  part,  and  to    be  found  in  victuals 

(a)  The  Court  were  equally  divided  vour  of  it ;  but  as  the  arguments  and 

in  Uieir  opinion  of  this  point ;  Lord  opinions  of  the  two  former  Judges  have 

Xen^n  and   Mr.  Justice   Grote  being  been  adopted  in  subsequent  cases,  it 

against  the  admissibility  of  this  ezamin-  was  thought  right  to  insert  their  argu- 

atioo   in   evidence,   and    Mr.  Justice  mcnts  in  this  edition. 
jiMurU  and  Mr.  Justice  Bulkr  in  fa- 
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for  five  weeks  in  the  harvest;  and  that  he  served  that  year, 
and  received  his  wages  accordingly.  He  then  stated  sereral  oUier 
hirings  and  services  to  persons  in  other  parishes,  none  of  which 
was  for  a  year,  and  concluded  by  saying  he  had  done  no  other 
act  to  gain  a  settlement.  And  the  court  thinking  this  exa- 
mination to  be  sufficient  proof  of  the  pauper's  settlement  in 
M,  did  for  that  reason  conhrm  the  order.  This  case  first  csme 
on  to  be  argued  in  last  term,  when  the  Court  without  hesi- 
tation expressed  a  decided  opinion  against  the  admissibility  of 
the  evidence.  But  it  stood  over  by  desire  of  the  respondents' 
counsel. —  And  now  Erskine  for  the  respondents,  in  answer  to  a 
question  put  to  him  by  the  Court,  admitted  that  he  had  no  arma- 
ment to  adduce  by  which  he  could  expect  to  alter  the  opinion 
which  the  Court  had  before  intimated.  —  Per  Curiam  :  Both 
orders  quashed  (a). 
Where  a  awe  880.  Rex  v.  Chadderion,  (6)  M.  T.  42  G.  3.  2  East,  27.  —  Two 

from  the  Sw-  justices,  by  an  order,  removed  J*  B.f  his  wife,  and  five  children  by 
Sirbflre^uTof  "*"®»  ^^^^  BoUon  to  Chadderton.  The  sessions,  on  appeal,  cen- 
a  pauper's bav-  fin^^  the' order,  subject  to  the  opinion  of  this  Court  on  the 
jnff  received  following  case:  The  respondents  proved  that  the  f»aiiper  «/.  B., 
reiicrfrafn  the  when  he  buried  his  first  wife,  applied  to  and  received  relief 
rcsiMdent's  ffQm  ^y^^  overseers  of  Clhadderton;  and  that  the  pauper's  mother, 
hol^'  tha?^  beine  with  child  of  a  bastard  some  few  years  after  his  father^s 
was  not  eren  death,  went  from  another  township  to  Chadderton  to  lie  in  tliere, 
prima  facie  and  "  as  the  pauper  had  heard  from  his  mother,"  who  has  been 
evidence  of  B  dead  some  years,  she  was  relieved  there  by  Chadderton.  This 
settlement  hearsay  evidence  was  objected  to  by  the  counsel  for  Chadderton; 

^[fat  hirro  ^"^  '^  ^^  received :  and  the  removants  did  not  give  any  other  evi- 
bc^  relieved  as  dence  of  a  settlement  in  Chadderton,  The  Scions,  conceiving 
casnal  poor,  the  above  sufficient  evidence  of  a  settlement  in  ChadArion^ 
which  tho  over-  directed  the  appellants  to  go  into  their  case ;  and  tho  appellants 
fc^T'iT^  'f  proved  that  when  the  pauper  was  about  12  years  of  age,  his 
wI^trf**iHic-  mother  and  stepfather  made  a  verbal  agreement  with  PlaU  of 
ther  the  pauper  BoUon^  that  the  pauper,  who  was  then  able  to  weave  a  little, 
were  lettlod  should  weave  for  him  three  years.  The  stepfiither  and  mother 
therpor  not.  were  to  have  half  the  earnings  of  his  weaving,  and  Piatt  the  other 
?*"^  ^foftifl  ^^^*  Plait  was  to  learn  him  to  weave  and  find  him  looms,  but  the 
no?«»berecm-  **®P^**her  and  mother  were  to  find  him  in  every  thing  else.  He 
ed  oponaqoes^  served  out  the  three  years  with  PlaU^  during  which  time  he  slept 
tion  of  settle-  in  BoUon.  The  Sundays  he  passed  with  his  mother,  and  the  rest 
mtfntthottgfa  of  his  time  at  Platfs ;  but  this  was  not  mentioned  in  the  agree- 
***  PJjJ?  ^^  ment. —  When  this  case  was  called  on  in  the  paper  for  argument, 
Son  reroect^  LoRB  Kentom  C.  J.  Said,  that  whatever  doubt  might  be  raised  as 
ing  iMr  own'  ^  ^^®  settlement  in  Bollon^  concerning  which  he  thought  the  Ses- 
aettlement  sions  should  have  found  the  iact  one  way  or  the  other,  whether 

were  dead.  the  pauper  contracted  to  serve  as  an  apprentice,  or  only  as  a  hired 
(b)  See  Rex  v,  servant,  in  the  former  of  which  cases  no  settlement  could  be 
1^3™'  '^'  p«ined»  as  the  binding  was  not  by  deed,  which  Lord  Holt  says  (c) 
Tc)  Re*  CI  '^  necessary  in  the  case  of  an  apprentice ;  yet  at  any  rate  the 
lingwood%l^*  orders  could  not  be  supported,  there  being  no  evidence  of  any 
Raym.  1117.  '  settlement  in  Chadderton,  to  which  the  removal  was  made;  the 

(a}  In  the  case  of  Rex  tu  Eriswcll,  ation,    the    affirmative    opinion    was 

ante^  pi.  828.    where  the  court  were  grounded  on  a  presumption  that  (be 

Mpally  divided  upon  tlic  admissibility  pauper  was  dead,  or,  what  was  admitted 

in  evidence  of  such  an  ex  parte  cxamin*  to  be  equivalent,  was  imme. 
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bare  fact  of  the  paupers*  having  bc^en  relieved  there  beiug  no 
proof  of  ity  as  they  might  have  been  relieved  as  casual  pour.  -— 
HoLROYD  and  Cross,  in  support  oi'  the  orders,  observed,  tliat  tlie 
fact  of  the  paupers'  having  received  relief  from  tlie  overseers 
of  Chadderton  was  at  least  primd  facie  evidence  of  their  being 
tliere  settled,  so  as  to  call  upon  them  to  account  for  it  by  showing 
that  such  relief  was  given  to  the  paupers  as  casual  poor,  or  under 
a  misapprehension  of  their  being  settled  there ;  nothing  of  which 
was  stated  in  the  case:  and  therefore  tlie  fact  must  be  taken 
as  equivalent  to  an  acknowledgment  by  Chadderton  that  the  pau- 
pers were  their  parisliioners  at  the  time.— -Lord  Krnyon  €•  J» 
Tlie  hearsay  from  the  pauper's  mother  is  no  evidence  at  aUof  any 
fact  (a) ;  and  then  the  only  fkot  applicable  to  the  settlement  in  (a) Vide  jtoit, 
ChaMerion  is,  that  when  the  pauper  buried  his  first  wife  he  '^'  v*  Ferry, 
received  relief  there  from  the  overseers  :  but  the  bare  fact  of  his  '^ifl^"'*  ^^ 
receiving  such  relief  is  no  evidence  of  a  settlement,  for  the  reason  ^  r,i.^i*83^! 
I  before  gave.  If  the  paupers  were  in  want  of  relief  while  tliey 
were  in  Chadderton^  the  overseers  were  bound  to  give  it,  whether 
the  paupers  were  settled  there  or  elsewhere.  And  by  the  late  act 
of  parliament  (b)  they  could  not  have  been  removed  till  they  were  (6)35G.j. 
actually  chargeable.  —  The  respondents'  counsel  then  desired  that  c  loi. 
the  case  might  be  sent  back  to  the  Sessions  to  be  reheard,  as 
there  was  other  evidence  of  the  settlement  in  Chadderton;  and  the 
subsequent  settlement  was  what  was  understood  to  be  principally 
contested.  —  Topping,  conirdy  said,  that  both  the  settlements  were 
iXHitested;  and  the  respondents  ought  to  have  come  prepared 
with  all  their  evidence  on  the  trial  of  the  appeal.  But  Lord 
Kknyon,  C.  J.  said,  that  as  the  respondents  might  have  given 
other  evidence  of  the  settlement  in  Chadderton,  if  the  Sessions 
had  not  been  satisfied  with  this,  there  seemed  no  impropriety 
in  sending  the  case  back  to  be  reheard :  and  he  would  recommend 
to  the  magistrates  to  determine  the  fact  in  what  char^ter  the 
pauper  contracted  to  serve  liis  master,  which  would  decide  the 
principal  question  one  way  or  other,  and  make  it  unnecessary  to 
send  the  case  back  again  for  the  opinion  of  this  court  — Faa 
Curiam  :  The  case  remitted  to  the  Sessions. 

83L  Rex  v.  Ferrybridge^  M.  T.  42  G.  3.  2  East^  54.  —  Two  jus*  NciUicr  tkc 
tices  removed  Catherine  HiUf  the  wife  of  John  Hill  deceased,  and  beanay  of  % 
her  four  children  by  name,  from  Leeds  to  Ferry  Frystone.  The  Ses^  pauper  who  is 
sions  on  appeal  confirmed  the  order,  subject,  &c.  That  upon  hear-  ^**^'  "^  ^'  ^'^ 
ing  of  the  appeal  tlie  respondents  in  support  of  the  order  of  removal  ^|[^  ^^[^'tf 
produced  the  pauper  Catherine  Hill  as  a  witness ;  who  deposed^  ing,  taken  on 
<<  that  she  was  the  widow  of  John  Hill,  and  that  she  had  heard  oath  before  two 
<'  the  said  </•  Hill  in  his  life-time  say,  that  his  settleikient  was  at  magistrates, 
**  Ferrybridge,  which  he  said  he  gained  by  hiring  with  and  serving  <<n<ching  his 
«  one  Hawhliead,  a  bricklayer  in  Ferrybridge^  for  a  year."     The  "IS^^^^I 
respondents  then  gave  in  evidence  the  examination,  of  which  the  aence  of  such' 
following  is  a  copy :  **  East  Riding  of  the  county  of  YorL  —  The  settlement, 
examination  of  John  Hill^  late  in  the  royal  artillery,  now  residing 
at  K.y  taken  upon  oath  this  15th  day  of  April  1788 ;  who  saith, 
that  his  legal  settlement  is  at  Ferrybridge;  that  he  acquired  tho 
same  by  servitude,  namely,  by  being  lured  for  one  whole  year,  and 
serving  the  said  year  with  «/.  //.,  bricklayer  of  Ferrybridge;  and 
that  he  hath  not  gained  any  legal  settlement  elsewhere  since 
to  the  best  of  his  knowledge  and  belief."     (Signed  and  attested.) 
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No  proceedings  were  had  in  consequence  of  this  examination 
until  the  order  of  removal,  which  is  the  subject  of  this  appeal,  was 
applied  for  and  made.  The  respondents  did  not  ofler  any  other 
evidence  than  what  is  above  stated  in  support  of  the  order  of 
removal :  u|ion  which  the  counsel  for  the  appellants  objected  both 
to  the  admissibility  of  the  testimonv  of  the  said  Catherine  Hill  lo 
given  by  her  as  aforesaid,  and  also  of  the  said  examination  is 
evidence.  The  Sessions,  however,  thinking  the  evidence  above 
stated  to  be  sufficient  proof  of  the  pauper's  settlement  in  Ferry' 
bridgCf  confirmed  the  order,  subject  to  the  opinion  of  this  Court 
It  was  afterwards  certified,  that  Ferry  Frystone  and  Ferry^nite 
are  one  and  the  same  township.  —  Topping,  in  support  of  toe 
order  of  Sessions,  (after  an  inefiectual  application  to  have  the 
case  sent  down  to  be  reheard  by  the  Sessions,)  said,  that  they 
could  not  add  any  thing  to  the  argument  of  Mr.  Justice  Bullxr 
(a)^iiie,pL828.  iQ  the  case  of  Rex  v.  Erwmdl  (a),  in  support  of  the  admissibility  of 

the  evidence.  —  Lord  Kbnton  C.  J  The  point  upon  which  the 
Court  were  divided  in  opinion,  in  the  case  of  Rex  v.  Eristoell,  hai 
been  since  considered  to  be  so  clear  against  the  admissibility 
of  the  evidence,  either  as  to  the  hearsay  of  the  pauper  or  htt 
examination  in  writing,  that  it  was  abandoned  by  the  counsd 
(6)^n<«,p].829.   at  the  bar  in  the  case  of  Rex  v.  Nuneham  Courtney  (b)  without  ar^ 

gument.     It  is  true,  there  was  no  evidence  there  that  the  pauper, 

whose  examination  had  been  admitted  in  evidence,  was  dead :  but 

our  opinion  against  the  general  doctrine  laid  down  by  the  two 

judges  who  supported  the  reception  of  the  evidence  in  the  former 

case  was  pretty  broadly  hinted.     And  to  be  sure  that  point  may 

now  be  considered  to  be  at  rest.  —  Per  Curiam  :  Both  orders 

quashed,  (c) 

An  ex  ptfte  832.  Rex  V.  AbergwiUy,  M.  T.  42  G.  S.  2  East,  63.  —Two  juf- 

exaipinatioii  in    li^^g  removed  Ann,  the  widow  of  Benjamin  Jones,  deceased,  and 

Mupcftoudiinff  ^^'  children  by  name,  from  N.  to  A.    The  Sessions,  on  appeal, 

kiswtUenient      confirmed  the  order,  subject  to  the  opinion  of  this  Court  on  a  case; 

cannot  be  re-      setting  forth  in  the  first  place  the  examination  of  Ann  Jones,  taken 

ceivedinevi-      before  two  magistrates,  upon  which  the  order  of  removal  wai 

denee  of  such      founded  ;  in  which  examination  it  was  stated,  "  that  her  husband 

ttouf^^be      **  informed  her  after  their  marriage,  that  his  last  legal  settlement 

^gj^  **  was  then  in  the  parish  of  A.,  by  hiring  and  service  by  the  yesr 

**  to  one  «/.  H.  there,"  (which  was  the  only  matter  touching  the 
settlement  in  A.)  The  case  then  stated,  that  upon  the  trial  ^ 
the  appeal,  the  pauper,  Ann  Jones,  upon  her  examination  in  court, 
denied  having  ever  heard  her  husband  say  where  he  was  a  pa- 
rishioner ;  upon  which  the  Court  resorted  to  a  written  examination 
of  the  husband's,  taken  before  two  magistrates,  soon  after  hii 
marriage,  but  which,  in  the  opinion  of  the  Court,  was  never  acted 
upon  in  any  manner  until  the  hearing  of  the  appeal.  In  that  ex- 
amination (which  was  set  forth  verbatim  in  the  case)  the  hosbaod 
swore  to  a  settlement  in  A»f  by  hiring  for  a  year,  and  service  there 
for  a  much  longer  period,  wiUi «/.  //•;  and  that  he  had  done  oo 
other  act  to  gain  a  settlement  elsewhere.  It  vras  contended  on 
the  part  of  the  appellants,  that  the  Court  ought  not  to  have  re- 
sorted to  the  examination  cither  of  the  husband,  who  was  dead, 
or  of  the  pauper  herself.  —  Abbott,  who  was  to  have  argued  in 

(c)  Vide  Bex  o.  Cluulderton,  omit,  pL  830.  and  Rex  v.  Abeiywaiy,  mfru. 
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support  of  the  order  of  Sessions,  admitted  that  it  could  not  be 
supported  after  the  recent  determination  of  the  Court  (a)  against  (a)  In  Rex  t*. 
the  admissibility  of  that  species  of  evidence  upon  which  tlie  Court  Ferrybridge. 
had  formerly  been  divided  in  opinion  in  the  case  of  Rex  v.  Eris'  "'^  pi.  831. 
toeli(b) :  and  against  the  reception  of  which  evidence  the  present  (b)Jnte,p\.sm. 
judges  of  the  Court  had  intimated  a  strong  opinion  in  Rex  v. 
Nuneham  Couriney.  (c)  -—  Thb  Court  assenting,  the  rule  was  (c}^niiftpl.829. 
made  absolute  for  quashing  both  orders. 

83S.  Rex  V.  Chatham,  T.  T.  47  G.  S.  8  Eagt,  498.  —  The  hus-  Gmng  pwiih 
band  of  the  pauper  went  afler  his  marriage  to  live  in  C,  and  re«  relief  to  a  pau- 
sided  there  until  his  death.  The  pauper  did  not  know  whether  ^![J!|f^"*'^ 
her  husband  had  acquired  any  settlement  in  C,  or  any  where  else,  JJJden«of  hU 
nor  where  her  own  settlement  was,  but  knew  that  tier  husband  gettlement 
more  than  once  received  relief  from  C  .*  that  he  was  at  one  time  thwe. 
a  fortnight,  at  another  a  longer  period,  in  the  workhouse  there  on 
account  of  illness  ;  and  that  he  died  in  the  said  workhouse,  and 
was  buried  at  the  expence  of  the  parish ;  and,  that  during  all  the 
times  he  was  so  relieved,  he  was  resident  in  C.  The  Sessions 
thought  this  sufficient  evidence  of  the  husband  bemg  a  settled  in- 
habitant of  C,  and  confirmed  the  order.  The  case  of  Rex  v.  Chad' 
derton  {d),  was  cited.  —  Lord  Ellrnborough  C.  J.  On  subjects  [d)jtnie,^,B90. 
of  this  sort  it  is  important  that  there  should  be  one  uniform  rule, 
as  far  as  is  consistent  with  law ;  and  the  rule  having  been  laid 
down  by  Lord  Kenyon  in  Rex  v.  Chadderton,  that  the  bare  fact 
of  giving  relief  to  a  pauper  within  the  parish  was  no  evidence  of 
his  settlement  there,  because  it  might  be  given  to  him  as  casual 
poor,  it  is  proper  to  abide  by  it.  In  that  case,  indeed,  the  relief 
was  only  administered  once ;  and  it  becomes  necessary  to  consider 
whether  its  having  been  administered  more  than  once,  or  several 
times,  alters  the  case,  and  differs  this  in  substance  from  the  other ; 
for  each  instance  itself  might  not  be  evidence  of  the  settlement ; 
and  yet  it  might  be  difficult  to  say,  that  several  instances  might 
not  furnish  the  conclusion.  At  the  same  time,  however,  it  is  to 
be  observed,  that  though  the  relief  were  given  for  any  length  of 
time,  the  inference  may  either  be  that  the  party  receiving  it,  was 
a  settled  inhabitant,  or  that  his  settlement  could  not  be  known. 
But  that  would  bring  it  to  an  alternative  case,  on  which  the  Ses- 
sions might  draw  their  own  conclusion,  and  the  difficulty  would 
still  exist.  Upon  the  whole  therefore  it  appears  to  me,  as  the 
better  rule  to  adopt,  that  it  does  not  amount  to  evidence  of  the 
settlement.  And  there  would  be  great  impolicy  in  admitting  it 
to  have  any  weight ;  for  if  the  parish  officers,  by  giving  relief  to 
a  pauper,  were  to  be  making  evidence  against  themselves,  as  to 
his  settlement  in  their  parish,  it  would  make  them  perform  their 
duty  to  casual  poor  with  great  reluctance.  And,  therefore,  it  is 
more  consonant  to  humanity  and  policy,  and  to  the  rule  of  law 
laid  down  by  Lord  Kenyon,  to  say  at  once  that  it  is  no  evidence 
of  the  settlement,  than  to  leave  it  as  a  matter  of  inference  in  each 
case.    The  other  judges  concurring.  —  Order  of  Sessions  quashed. 

VL  The  AdjudUation. 

834.  Trowbridge  v.  fVeston,  M.  T.  8  fViU.S,  2  Salk.  478.  —-  It   An  adiudica. 
was  moved  to  quash   an  order  of  two  justices,  which  recited,  tkm  otlou  aet- 
«*  Whereas^,  is,  as  we  are  credibly  informed,  the  place  of  his  i^^t^u " tM>ta- 
*«  legal  settlement,"  not  averring  that  it  was  the  place  of  his  last  «no"n*  «<>  ?»■«• 
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of  last  legal  set-    legal  Bcttleinent,  as  it  ought ;  for  that  the  statute  says,  the  poor 
tiement.  person  shall  be  removed  to  the  place  where  he  was  last  legally 

settled  :  —  and  it  was  quashed  fa). 
In  an  order  of  835.  Bur^  ▼.  Arundel^  E.  T.  9  W.S.  2  Salk.  479.  —  "  Whereas 
removal  it  it  not  «  complaint  has  been  made  to  us,  that  Duckin^  with  his  wife  and 
Sf  i'^*  5  hU  "  children,  came  from  his  place  of  abode  and  last  legal  settlemeot 
last  k»^  let-  "  '"*  -®*  ^®  -^'J  ^^  therefore  require  you,"  &c.  —  Naught ;  for 
tlement  appears  there  is  no  adjudication  of  the  justices  which  was  his  last  legal  mSi' 
in  the  complamig  tlement,  but  only  a  complaint  that  B.  was,  which  doth  not  appear, 
it  wust  ahK>        whether  true  or  false. 

appear  in  toe 
at^HtUeatum  of  the  justices. 

An  order  of  836.  Rex  V.  Had^eif,  T.  T.  9  W.  3.  Sdk.  478.  —  <«  Whereas 

removal,  stating  a  complaint  bas  beeii  made  to  us,  that  Elizabeth  F.,  wife  of  Urid 

A.B.  that  the  '^  become  chargeable  to  the  same ;  and  whereas,  on  oath  made  bj 
pauper  was  last  **  the  said  Eltzabeik  F.f  it  appears  that  her  husbaad  was  last  Ic- 
legally  settled  «  gaily  settled  at  //• ;  these  are  tlierefore,"  &c.  —  Quashed ;  be- 
at C.  is  no  ad-  cause  there  is  no  judgment  of  the  Justices  concerning  the  last 
judication.  j^^^  Settlement,  but  only  the  oath  of  the  woman. 
An  order  le-  837.  Rex  v.  Johtuon,  H.  T.  10  JV.  3.  2  Salk.  485.  —  The  jus- 
moving  a  man  tices  on  complaint  that  Johnson  was  come  into  the  parish  of  B^ 
and  his/amify,  and  likely  to  become  chargeable  to  the  parish,  adjudged  $.  to  be  his 
is  bod  as  tohis  j^g^  legal  settlement,  and  ordered  that  he  and  his  wife  and  family 
BoitonT  SU-  ®^°"^^  ^^  removed  to  S,  :  —  But  the  order  was  quashed,  because 
ton,  Stra.  114.  ^<^^  constat  what  is  meant  by  '<  his  family,'*  and  some  of  them 
and  Fliiton  v.  might  have  a  settlement  at  2?.,  though  J,  had  not. 

Uoyston,  I  Seas.  Cas.  11.  Foley,  278. 

An  order  of  838-  SuddUcomb  v.  Bunuash,  T.  T.  13  fV.  3.  2  Salt.  491.— Ex- 

reinoTal  roust  ception  was  taken  to  an  order  of  two  justices,  because  it  was  only 
adjudge  that  the  gujj  jq  ^^  complained  by  the  churchwardens,  that  the  person  re- 
mov^"w&re  raoved  was  likely  to  become  cliargeable,  but  not  adjudged  so  by 
Hiely  to  became  ^^^^  justices. —  HoLT  C.J.  Said,  that  the  justices  cannot  remove 
ckargfiabte :  for  a  man  unless  he  be  likely  to  become  chargeable,  for  otherwise 
stating  him  as  they  might  remove  a  man  of  an  estate.  And  he  took  a  diversity, 
^^^^^  ^  that  where  the  order  is,  "  Whereas  it  appears  to  us,  &c.  on  the 
as iScelytobe-  "  complaint,  &c.  that  J.  S.  is  likely  to  become  chargeable  to  the 
comcclurgeable  '*  parish,"  that  will  be  well  enough ;  but  where  it  is»  as  here, 
is  not  sufficient.  *^  Whereas  complaint  has  been  made,"  &c*  that  is  ill. 
See  the  case  of  Darnel  o.  Cheshire,  £.T.  2  Ann. 

An  order  re-  839.   Maiden    V.   FlelmcJc,   T.  T.    2  Ann.  2  SaU.  530.  —  Ad 

moving  a  cer-  order  was  made,  reciting  that  "  Whereas  complaint  has  been  made 
m^a!^id^  **  unto  us  b;^  the,  &c.  that  J.  S.  who  is  lately  come  into  the  pari5h 
that  he  was  *'  o^>  ^c*  ^^^h  a  certificate,  according  to  8  &  9  fV,  3.,  is  actually 
actually  become  '*  chargeable  to  the  parish:** — and  quashed;  for  the  justices 
chargeable.         must  adjudge  him  to  be  chargeable,  or  at  least  must  say  it  appeared 

to  tliem  that  he  was  so  ;  but  the  justices  need  not  adjuge  the  place 
that  gives  the  certificate  to  be  the  place  of  his  last  legal  settlemeot. 
AcondUional  840.  Oakham  v.  fVhittlesea,  E,  T.  7  Ann.  11  Afoe^.  171. -- An 

order  is  bad,  for  order  was  made  by  two  justices  to  remove  a  poor  man  "  except 
It  being  an  «  j^g  flnj  security  to  be  allowed  by  them."     It  was  moved  that 

it  murt^^"'  ^^^^  order  should  be  quashed  for  this  reason,  and  also  because  it 
absolute.  ^'^  "^^  '^y  ^^^  '^^  ^^  likely  to  become  chargeable.  —  Holt  C.J* 

(d)  Mich.  3  Ann.  B.R.  it  was  held,     every  new  settlement  the  precedent  ict- 
tbat  legal  seulement  and  lost  legal  set-     tlement  is  discharged, 
tlement  arc  the  same  tiling,  because  by 
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The  juitices  cannot  make  a  conditional  order,  ^  or  that  in  case 
**  he  do  not  find  securitj  there  to  remove  him  ;*'  for  an  order  of 
removal  is  an  adjudication,  and  ought  to  be  absolute :  they  have 
nothing  to  do  with  the  security ;  vea,  that  belongs  to  the  parish, 
and  is  not  to  be  allowed  or  disallowed  at  the  duscretion  of  the 
justices. 

841.  Rex  V.  Nervtotif  H.T.  9  Ann.  1  Seu.  Cos.  161. — On  show-  An  order  re- 
ing  cause  why  an  order  for  removing  a  certificate-man  should  not  moving  a  cfr- 
be  quashed  because  the  certificate  was  not  said  to  be  allowed  by  tyicate'penim* 
two  justices,  it  was  insisted  that  the  justices  had  adjudged  N.  to  "^'Tj^J^  ^ 
be  his  lost  legal  settlement,  which  was  sufficient,  and  that  the  cer-  ctMrgeftbleTand 
tificate  shall  be  presumed  a  good  one,  as  in  the  case  of  wages  in-  Mffudging  the 
tended  in  husbandry.    The  case  of  Homcastle  v.  Boston^  was  place  to  which 
cited  on  the  other  side,  where  two  justices  were  witnesses  to  a  ^**  reimnwd 
certificate,  and  the  Court  held  it  no  good  certificates  for  justices  *^^^II1A]^ 
ought  to  allow,  and  being  only  witnesses  was  not  a  mark  of  their  ^^^*  |^  ^^ 
approbation.  —  Probyn  J.  The  order  is  good,  for  it  sets  out  that  altimugh  it  clo' 
the  pauper  came  by  certificate,  and  the  justices  adjudge  that  he  not  itate  that 
was  actually  chargeable,  and  that  jV.  was  the  place  of  his  last  the  certiicate 
legal  settlement,  he  having  gained  no  settlement  elsewhere  since ;  ^^  allowed, 
which  sets  out  the  whole  reason  of  their  judgment,  and  would 

make  the  settlement  good  if  there  had  been  no  certificate ;  there* 
fore  the  order  of  removal  must  be  confirmed. 

842.  Rex  v.  Middleham,  M.T.  9  Ann*  Fcley^^^l.  —  It  was  An  order  of  re 
moved  to  quash  an  order  of  justices  which  was  for  the  removal  of  moval,  wiUiout 
a  poor  person  from  the  parish  of  A.  to  M.     The  exception  to  tlie  *"  "^"***?I*f " 
order  was,  because  the  justiqes  set  forth  that  M.  was  the  last  legal  orthe^moval 
settlement  of  the  father ;  therefore  they  send  the  son  there ;  and  y,^  ihc  place  of 
it  appeared  that  he  was  10  years  of  age.  —  Parkbr  C.J.  The  last  legal  seule- 
justices  have  made  no  adjudication  what  place  was  the  place  of  ment^  is  bad. 
the  child's  legal  settlement ;  they  only  say  that  M.  was  the  place 

where  his  father  was  last  legally  settled,  and  therefore  they  do 
remove  him  thither;  they  have  left  us  to  judge  where  he  was 
last  legally  settled ;  and  this  is  in  the  nature  of  a  judgment,  and 
ought  to  be  more  certain.  —  £t  per  tot  am  Curiam,  the  order 
was  quashed,  because  the  settlement  of  the  father  is  not  absolutely 
necessary  to  the  settlement  of  the  son. 

843.  Anonymoust  T.T*  \0  Ann,  SeU,Sf  /2^m«S9.  — An  order  of  Anorderstating 
removal  stated,  "  Whereas  Af.  W*^  with  her  six  children,  has  in-  that  the  perRon 
"  truded,  and  will  become  chargeable  if  permitted  to  abide."  —  J*"**^*^  "  ^^ 
Branthwait.  This  is  uncertain :  it  may  be  five  or  ten  years  ^^^*f^ 
hence —  The  Court  directed  the  order  to  be  quashed.        niittedtoaUde,'*'kbad. 

844.  Rexy.  Waltham  Magnoy  E.  T.  10  Ann.  Sett.  Sf  Rem.  SS.-^  An  order  of  re- 
The  order  adjudged,  that  the  pauper  **  is  likely  to  become  charge-  moval  adjudg- 
**  able,  as  we  are  credibly  informed."  —  Parker  C.  J-  It  is  the  ""« *^  **^ 
belief  of  another :  this  is  no  adjudication.  P^^,  '^b^ 

come  chargeable,  a$weare  informed,  is  bad.    See  8.  P.  Salk.  475. 

845.  Rex  v.  Roekvilly  H.  T.  12  Ann.   Sett.  Sf  ^m.  21.— The   In  an  order  of 
order  stated,  that  "  Whereas  it  appears  to  us,  upon  the  oath  of  '*™T''i*? 

"  Eleanor  J.,  relict  of  Edvmrd  J.,  that  she,  and  her  daughter  ]][^  i||^^y\J^ 

**  M.,  were  last  legally  settled  in  72.,  who  are  likely  to  become  become  chaifse. 

<*  chargeable."  —  It  was  moved  to  quash  the  order,  for  that  the  able/*  are  a 

words  ^^  likely  to  become  chargeable,"  do  not  amount  to  xm  ad-  good  a^^tidica- 

judication*  —  The  Court  :  The  words  <<  who  arc  likely  to  become  '^* 
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**  chargeable*'  are  always  the  words  of  the  iusticea ;  if  it  had  been, 
that  **  they  are  likely  to  become  chargeable,"  then  it  had  been  a 
recital  only,  and  the  words  of  the  overseers. 
An  adjudica-  846.  Rex  V.  Si.  Mary  Ottery,  M.T.  HAnn.  SHL Sf  Rem. 32  — 

tioa  chat  the        fwo  justices  sent  a  person  from  Si.  Mary  O.  to  Si.  Mary  in  B.^ 
Sei^aovuan  «^j"dg'"g  ^^  ^^^  order  that  he  was  last  legally  settled  there,  oc- 
p\act-ateording    Carding  to  their  knoxoledee. -^  It  was  objected,  that  they  should 
ioikm-imow'      haTO  said  that  he  was  last  settled  there.  —  Thk  Court:  An 
iedge^  U  bad.      order  of  removal  is  a  judgment  which  must  be  certain  and  po- 
sitive ;  the  pauper  na^ht  have  been  settled  elsewhere,  and  the  Jus- 
tices not  know  it.     Tne  order  was  quashed. 
An  Older  of  TO-       847*  Egburn  v.  Hartly^wintly,  T.  T.  12  Ann.  1  Sets.  CoJuiB. 
moval  stating      —  An  or&r  adjudged  that  J.  S.  was  settled  at  B.  and  therefore 
^^  ?'*^^*     the  justices  removed  his  widow  and  children  to  B.  —  The  Court 
mrajand^       quashed  the  order;  for  the  wife  may  get  a  settlement  after  the 
therefore  re-        death  of  her  husband. 

•noring  hia  widow  there,  without  at{fudging  it  to  be  the  place  of  his  settlement,  is  bad. 
An  order  of  ra-  848.  StoUingburgh  v.  Haxhay,  T.T.^G.l.l  Sess.  Cos.  131.— 
moval,  siatfakg,  HAWKINS  objected  to  an  order  of  removal,  because  there  was  no 
minatioo  wTdo  Abjudication ;  it  only  said,  that  "  we,  on  examination,  do  believe 
believe  the  same  ^  ^^®  same  to  be  true ;"  and  a  man  may  believe  a  thing  on  uncer- 
to  be  true,**  is  tain  evidence ;  but  if  it  had  been,  '^  it  doth  appear  to  us,"  &c.  it 
ImmI*  had  been  well  enough.  —  The  Court  held  the  objection  fktal,  aad 

the  order  was  quasned. 
The  jnsdoes  849.  Rex  v.  fVestwood,  H.  T.  4  G.\.  S/r.73.  —  In  an  order  of 

must  o^fH^ge  removal  the  complaint  was  recited  to  be  to  one  justice  only,  but 
whidi*^  ^  ^^^  ordering  part  is  bv  two  justices ;  and  this  was  hdd  good.  — 
is  removed  tobe  '^^^^  exception  was  taken,  that  there  was  no  adiudication  of  the 
the  pkce  of  his  place  to  which  he  was  removed  being  his  last  legal  settlement, 
last  legal  settle-  but  only  «  We  order  him  to  be  removed  to  A.  as  the  place  of  his 
">^^  *^  last  legal  settlement.^    And  for  this  fault  the  order  was  quashed. 

Anorderstating  850.  iTeelby  v.  WtUeHon^  H.T.^G.l.  Str.77.  —  In  an  order 
^'^  *^P*™^  the  justices  adjudged  that  a  person  may  become  chargeable.  — 
bmm^hutfe-  ^^  ***^  CuRiAM  :  This  is  not  sufficient,  for  the  statute  only  enables 
able,  is  ba^L*  ^^^  justices  to  remove  persons  likely  to  become  chargeable,  for  s 
&  C.  1  SeM.  man  of  the  greatest  estate  may  possibly  one  time  or  other  become 
Cas.  117.  chargeable,  though  it  is  very  unlikely:  and  is  such  a  person  re- 

^MV^^^*  moveable  ?    There  is  as  much  difference  in  this  case  between  iMy 

2  Mod.  Ca.        ^^^  likely,  as  between  a  possibility  and  a  probability. 
An  Older  ns  ^^^'  ^<^%  ^*  Kingsbury,  T.T.  8G.1.  S/r.  527.  —  Two  jus- 

moving  a  roan,  ^'^^^  Adjudging  the  settlement  of  the  husband  to  be  at  i^.,  nd 
his  wife,  and  that  he  is  likely  to  become  chargeable  to  //.,  send  him,  his  wife, 
child,  stating  and  son  of  one  year  old,  to  K, :  and,  Whether  this  was  good  at 
that  the  man  iq  the  wife  and  child  ?  was  the  question. — And  held  well  enougii; 
tobe^f^    and  the  order  was  confirmed.  ^ 

chargeable,  is  good  as  to  the  wife  and  child. 

An  order  of  re-  852.  Rex  V.  WamhiU,  T.  T.  3  &  4  G.  2.  2  Sess.  Cas.  91.  •—  Two 
"^^the'^Srt^*  justices  made  an  order  to  remove  J.  H:a,nd  two  children  from  the 
1^1  place  of  parish  of  T.  to  W.f  in  these  words  :  "  It  appeared  to  us  that  J.  H. 
settlement  to  '*  ^^  an  hired  servant,  and  served  in  the  parish  of  fV.  according 
be  at  A.  is  bad.  ^<  to  the  Statute  in  that  case  made  and  provided*  which  we  ad- 
See  Burr.  S.C.  «  judge  to  be  true;  and  we  do  also  adjudge,  that  the  last  legil 
^^*  ^*  place  of  the  said  J.  H.  is  at  IV.*'    This  order  was  removed  to 

be  quashed  on  this  exception,  because  there  is  no  adjudication  in 
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it  that  the  last  legal  setUement  of  the  peraon  remored  waa  at  19% 
the  word  setliement  being  left  out*  — Maash  attempted  to  8ii|^ 
port  the  order,  that  the  words  Itut  lefal  place  in  the  adjudication 
were  sufficient  of  themselvea»  without  uiserting  the  word  seiilemeni. 
— By  thb  Court  :  Here  is  no  adjudication  of  a  aettlement,  and 
these  orders  are  never  to  he  made  good  by  implication.  —  Order 
quashed. 

S5S.  Ufculm  T.  ClUthydon,  M.  T.  lSG.2.Burr.  S.  C.lSd.—  FnuiOTderor 
It  was  moved  to  quash  an  order  of  removal  of  R*  Af .,  J»  his  vmmrdL  tlier» 
wife,  and  J.,  /{.,  and  H.  their  children,  from   C»  to  U.     He  <"ust  be  both  a 
objected  to  the  original  order,  because  it  is  said  that  the  pau*  °^1*?*'  ^2^ 
pers  are  likely  to  become  chai^eable,  but  not  to  what  parish.  -^  ?tfae  puipen 
Abmsy.     The  adjudication  is   in  this  form  :   **  And  whereas,  being Ukelyto 
"  upon  due  examination  and  inquiry  made  into  the  premises,  become  charge- 

it  appears  to  us,  and  we  accordingly  adjudge,  that  the  said,  '^^^ ^ ^_,_>. 
**  Ac.  are  likely  to  become  chargeable.''    It  is  not  necessary  to  ^«^«»"VW»- 
add  to  what  parish,  because  it  is  an  order  made  upon  the  com*  *^*  ^*' 
plaint  of  the  churchwardens  and  overseers  of  C,  that  they  were 
become  chargeable  to  iktU  parish,  —  Hollinos  replied,  that  the 
justices  cannot  remove  persons,  unless  they  are  likely  to  become 
chargeable  to  the  parish  from  whence  they  remove  them :  as  in    * 
the  case  of  Saddlecowth  v.  Bun»ash.{b)    Here  they  do  not  ad-  (*)^iife,pl88S; 
judge  that  they  are  likely  to  become  chargeable  to  the  parish  of    ' 
C,  nor  do  they  even  adjudge  the  complaint  to  be  true.— Lbb  C.  J. 
The  objection  is,  that  a  complaint  must  show  that  the  paupers  are 
Vkdy  to  become  chargeUile  to  the  parish  from  whence  they  are 
removed ;  and  that  thare  must  be  aa  adjudicatioa  of  the  truth  of 
it.    The  justices  have  no  authority  without  such  complaint,  and 
must  likewise  make  an  adjudication  of  the  truth  o£  it.    We  cannot 
aupport  an  order  by  implication.    There  is  no  necessity  indeed 
for  an^  particular  form  of  words,  but  there  must  be  an  adjudication 
of  it  m  some  words  or  other.    Now  here  is  no  adjudication  of  it 
at  all ;  therefore  the  order  must  be  quashed. 

854.  Rex  v.  Honiton,  E.T.  10  G.  3.  itf<S5.—-<«  Whereas  com.  Anadjudici. 
«  plaint  has  been  made  by  you  the  churchwardens  and  overseers  tion  that  Um 
•*  of  the  poor  of  the  parish  of  //.,  and  to  us  whose  hands  and  ^^^^^ 
«•  seals  are  hereunto  set,  two  of  His  Majesty's  justices,  Stc.  that  ^J^ll^portt^ 
**  C.  D.9  &c.  have   lately  intruded  themselves  into   the  said  that  tbcj  anmu 
**  parish  of  i/.,  there  to  inhabit  as  parishioners,  contrary  to  the  &  C.  Burr. 
<<  law  relating  to  the  settlement  of  the  poor,  and  have  become  Sett.  Cm.  68a 
**  chargeable  there :  and  whereas,  upon  due  examination  and 
**  inquiry  made  into  the  premises  by  us  the  said  justices,  it  ap* 
^*  pears  unto  us,  and  we  accordingly  adjudge  that  the  said  C 
**  D^  &c.  have  to  the  said  parish  of  H.  become  chargeable,  and 
<<  that  their  last  legal  place  of  settlement  is  in,"  &c.    Motion  to 

nsh  the  above  order,  because  it  stated  that  the  pauper  and  his 
ily  have  become  chargeable,  not  that  they  have  been,  or  that 
they  are,  or  are  likely  to  be  so.  -"-  But  thb  Coubt  was  of  opinion, 
that  **  have  become  chargeable'*  must  mean  that  they  are  become 

(a)  Same  point  adjudged  in  Rex  o.  $.  C  43.  and  in  Rex  v,  Kethertoa, 
Bradford,  Sett.&  Rem.  40.,  in  Sc  Ni-  Burr.  &  C  1S9.  »  But  see  |Ux  tx. 
eiolM  o.  Sc  FMer*a,  3  SeH.  Cat.  78.,  VOiithaiD,  1  Sir.  142.  and  Maidstont 
Id  IUx  p.  BCinchinhsmptpii,  2  Se^a.  t^  Dotfaing,  1  Str.  393.  and  Res  v. 
'"'  au  92»  in  Rex  V.  ^pstdingi  Burr.  liMBeld,  1  Str.  698.  cofHrw. 
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chargeable,  and  that  the  order  was  tufficieiit;  and  therefore  dis- 
charged the  rule  for  quashing  iL 
An  adjudica-  855*    Rex   v.   RHoHj    H.  T.   18  G.  3.    Cold.  89.  —  The  order 

tkm  on  the  re.    gtated,  that  "  upon  complaint,  &c.  that  S.  AT.,  the  wile  of  B.  K.,  a 
l^MoTB  Uilt*  "  soldier  in  His  Majesty's  regiment  of  foot,  now  in  America,  sod 
£th  Mtded  at  **  ^*  ^^^^  daughter,  aged  about  23  weeks,  have  come  to  inbabit, 
C»  the  place  of  ''  &c.  we  do  adjudj^e  that  the  lawful  settlement  of  them  the  said 
bar  mmdentei'    «  S.  K.  and  her  said  child  is  in  the  township  of  A.;  we  do  there- 
tkmsntp  is  good.  «  fore,"  &c.    The  Sessions,  on  appeal,  and  hearing  evidence,  con- 
firmed the  order.  —  Davenport,  in  support  of  a  rule  to  quash 
these  orders,  insisted,  that  the  order  only  set  forth  the  settlement 
of  the  wife  before  marriage,  but,  though  the  pauper  was  removed 
eo  nomine  as  a  married  woman,  did  not  state  whether  her  hosbaod 
had  ffained  a  settlement,  or  that  such  settlement  could  not  be 
found,  or  even  that  he  had  been  capable  of  gaining  a  settlement, 
or  that  he  was  dead.  —  Lord  Mansfield.  The  Sessions  say,  that 
the  evidence  laid  before  them  proved  that  which  would  make  the 
order  of  the  two  justices  right. 
An  order  of  856.    Rex  v.   Bucklebury,   E.  T.  96G.S.  1  T.  «.  164.— Two 

luitieei  remov-  justices  removed  the  paupers  from  B.  to  C  by  the  following  order: 
ing  nnnechiU  «<  Berks f  to  toit.  To  the  churchwardens  and  overseers  of  the  poor 
^^^^g^'^l.  "  of  the  parish  of  -B.,  and  to  the  chiirchwardens  and  overseers  of 
maTc!^^bout  **  ^^®  P^^*^  ®^  ^^®  parish  of  C,  and  to  each  and  every  of  then, 
taking  notice  **  Upon  the  complamt  of  the  churchwardens  and  overseers  of  the 
of  the  death,  or  **  poor  of  the  parish  of  B,f  unto  us  whose  names  are  hereunto  srt 
a^ttdpng  the     n  and  seals  affixed,  being  two  of  His  Majesty's  justices,  Ac  thai 

£r«li"*  "  ^'  ^*  *^®"^  ^"^^  y®*"  ^^  *^®'  •^'  ^*  **'®"*  ^^^  y®*"  and  a  half 
mm^  the  let-  **  ^'^>  ^"^  '^*  ^'  about  one  year  and  a  half  old,  have  lately  come 
tlement  of  their  **  to  inhabit  in  the  said  parish  of  ^.,  not  having  gained  a  legal  set- 
parents,  is  good.  **  tlement  there,  nor  produced  any  certificate  owning  them  to  be 

**  settled  elsewhere ;  and  that  the  said  E.  K.,  J.  K.^  and  iS.  K.  are 
**  likely  to  be  chargeable  to  the  said  parish  of  B,;  we,  the  aid 
<<  justices,  upon  due  proof  made  thereof,  as  well  upon  the  examin- 
<<  ation  of  E,  K.^  their  grandmother,  upon  oath  as  otherwise,  and 
'<  likewise  upon  due  consideration  had  of  the  premises,  do  adjudge 
**  the  same  to  be  true.    And  we  do  likewise  adjudge,  that  the 
'<  lawful  settlement  of  them,  the  said  E.  K^  J.  K.^  and  5.  J^.,  tf  in 
"  the  said  parish  of  C"     The  order  then  proceeded  in  the  usual 
way.  —  Wilson,  to  quash  this  order,  contended,  that  the  order  of 
the  justices  was  informal  on  the  face  of  it.    It  appears  that  the 
paupers  were  nurse-children ;  and,  as  such,  they  ought  not  to 
have  been  removed  without  their  father  and  mother,  unless  the 
order  had  stated  that  the  parents  were  dead.     Otherwise  the 
children  might  be  settled  in  a  difierent  parish  from  their  parents, 
because  the  father  may  have  gained  a  subsequent  settlement, 
which  he  could  not  communicate  to  them  if  this  order  had  been 
unappealed  from.     It  should  have  stated,  that  C  was  the  last 
Ic^l  settlement  of  the  father,  and  by  consequence  the  settlement 
of  the  children.    Besides,  there  could  be  no  evidence  to  profe 
that  they  were  settled  at  C.  but  that  which  would  have  proved 
that  they  gained  such  settlement  there  in  right  of  the  fiiuher.— 
But  the  order  was  confirmed. 
An  order  for  857.  Rex  v.  YsmUty,  E.  T.  55  G.  3.  4  M.  &  S.  52.  —  Removal 

the  removal  of  a  from  L*  to  17.  Order  confirmed,  subject,  &c.  — The  pauper 
aurned  womaii  4nne  is  the  wife  of  G.  W.  a  soldier  at  fVookoick.     His  mother 
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proved  that  he  gained  a  settlement  about  11  years  ago  in  V.,  by  (not  ttning  her 
hiring  and  service,  and  that  he  had  not  to  her'knowledge  gained  a  ^  (^  M>d>)  «ui 
settlement  elsewhere;  but  no  attested  copy  was  produced  of  the  ^^^^^ 
husband's  examination  upon  oath,  pursuant  to  the  statute  54  G.  S.  ^tS  tawf5 
c.  25.  §  69.,  or  any  other  statute.    The  case  set  forth  the  order  of  MtUement  of 
removal,  which  was  for  the  removal  of  Anne  W.  {not  stating  her  to  her  and  bcr 
6e  the  toi/e  of  any  one)y  and  Jane^  her  daughter,  aged  three  years,  children  U  in 
adjudging  that  the  lawful  settlement  of  the  said  Anne  and  her  ^•'„'^.JS^ 
child  (not  that  the  settlement  of  her  husband)  was  in  IJ.  —  Lord  ^^SSlId^Mthlt 
Ellenborough  C.  J.     If  the  respondent  parish  prove  enough  to  y.  wm^ 
launch  a  ftrimd  facte  case  of  settlement,  is  it  necessary  that  they  huibeDd*t  ict* 
should  prove  more?   Must  they  go  on  to  call  witnesses  at  the  tlenient;«id 
hazard  of  having  that  which  is  already  proved  defeated  ?  As  to  P^^jT^^  *!? 
the  objection  upon  the  form  of  the  order,  it  is  stated  that  it  JJSSSId thrthe 
b  the  wife's  settlement,  and  the  medium  through  which  she  gidnedBiettle- 
became  settled  there  need  not  be  stated.  —  Order  of  Sessions  mentinT.  bj 

confirmed.  hiring  and 

•erriee  waa 
held  fufficient  without  calling  Uie  husband ;  although  it  appeared  that  he  waa  in  tiiit  country. 

858.  lUxv.  South  Ljynn,  M.  T.  56  G.  3.  4  M.  4*  <S.  354.  —  Re-  Anoiderofra- 
moval  from  Si.  M.  to  S.  L.    Order  confirmed,  subject,  &c.  —  ™o^^  n^  by 
The  order  of  removal  was  founded  upon  the  examination  of  tlie  ^^^  j^^cea, 
pauper,  taken  in  writing  before  one  of  the  said  justices,  and  ^^SS^^daa^^ 
reported  to  the  other,  pursuant  to  stat.  49G.S.  c.l24.  (^.f  the  pauper  taken  by 
pauper  being  at  the  time  of  her  said  examination  sick  and  infirm,  one  of  them, 
and  unable  to  travel,  and  the  justices  suspended  the  order  ac-  pursuant  to 
cordingly.     The  order  and  examination  were  annexed  to  the  case.  "^^^  f  ^^'  ^ 
And  the  question  made  at  the  Sessions  was,  whether  this  order  ^^  jj  ^^^^ 
was  void,  inasmuch  as  it  omitted  to  set  out  that  the  examination  the  gpedal  €Ar' 
was  taken  before  one  justice  only,  and  was  reported  to  the  other  cumaiaDeaa  oC 
justice,  so  as  to  show  the  particular  jurisdiction  and  authority  of  t«huig  the  ei* 
the  justices  under  the  sutute.  —  Lord  Ellenborough  C.  J.    The  •mhiadon,&c 
justices  have  no  jurisdiction  at  the  common  law,  but  only  what  is 

given  to  them  by  statute ;  and  the  argument  is  as  if  this  were 
.a  proceeding  contrary  to  the  common  law.  It  seems  to  me  that 
the  statute  in  question  does  not  make  it  necessary  for  the  justices 
to  state  the  proceedings  had  under  it  in  their  order. — Ls  Blanc,  J* 
The  statute  enacts,  that  in  case  the  pauper  is  by  age,  or  other  in- 
firmity, unable  to  be  brought  up  to  be  examined  as  to  his  settle- 
ment, it  shall  be  lawful  for  one  magistrate  to  take  his  examination, 
and  report  it  to  another!  and  for  those  magistrates,  upon  such 
reports,  to  adjudge  the  settlement;  but  I  do  not  find  that  the 
statute  makes  any  alteration  in  the  form  of  the  order.  —  Order  of 
Sessions  confirmed. 

VII.  The  Directum  qfthe  Order. 

859.  Bedxoich's  Case,  E,  T.  7  WiU.S.  Comb.  825.'^ The  o^et-  Anordwoffc^ 
seers  of  the  parish  of  St.  George  are  to  remove,  and  they  of  Trinity  moTal  dincted 
to  receive,  and  the  order  was  directed  to  both  parishes  to  remove  to^hothpariAeg, 

and  receive.  —  It  was  therefore  quashed,  for  it  is  untrue.  ^f^*"^^?* 

*  10  remote  aMt 

thi  other  to  rcodfe^  U  bad^ 

860.  Rexv.  fVang/ordf  E.T.  lOfriU.3.  Car/A.  449.— An  order  An  order  of  re. 

was  made  by  two  justices,  directed  to  the  constables  of  B.  to  re-  noval^e^ed 

move  three  men  to  fT.    It  was  objected  that  this  order  ought  to  to  A»«p"^»^ 

«  «  o  **  only,  18 
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good ;  lor  he  have  been  directed  to  the  churchwardens  and  overseers  of  the  poor, 
may  reftiie  to  and  not  to  the  constables  alone,  for  they  are  not  the  prop^  officers 
^ey  it;  ^t  if  £^  ^^^  purpose.  —  Sed  pke  Curiam  :  Since  the  constables  have 
tiie^ra!mi  U  ^xecutea  the  order,  it  is  well  enough,  though  in  strictness  they  are 
g^^d.  not  bound  to  obeyi  t  though  directed  to  them  ;  for  if  a  justice  di- 

rect a  warrant  to  any  person  by  name  who  is  no  officer,  he  is  not 
bound  to  obey  it ;  but  if  he  do,  and  it  is  a  matter  within  the  proper 
jurisdiction  of  a  justice  of  the  peace,  the  warrant  will  bear  him  out, 
and  he  may  justify  under  it* 
An  order  of  re-       861.  St.  George's  v.  5^.  Olaves,   E.  T.  1  Ann.    2  Salk.  i93.— 
j?i°^«i?"**  hf    '^^^  orders  were  returned,  the  first  for  settling  a  poor  man,  one 
^^^J^fl,^     T*  G*,  and  the  second  a  confirmation  of  the  first,  upon  an  appeal 
perish  fiom        ^®  ^^  Quarter  Sessions :  the  first  order  recited,  **  That  whereas 
wfaenoe  the         ^  complaint  hath  been  made  unto  us,  i^c.  that  T.  G.  had  of  late 
rmoral  is  «  intruded  into  the  parish  of  St.  G.»  we  adjudge  him  to  be  last 

BM^  «  legally  settled  at  St.  O. ;  these  are  therefore  to  require  you  to 

*^  convey  the  said  T.  G.  to  the  parish  of  St.  O."  and  Uie  directioo 
upon  the  order  was,  '*To  the  churchwardens  and  overseers  of  the 
«•  poor  of  the  parish  of  St.  O."  —  Quashed ;  for  they  ought,  and 
can  only  order  the  parish-officers  where  the  intrusion  is  made^  to 
make  the  removal. 
An  oidw  di-  ^^'  Binfield  v.  Banstead,  H.  T.  8  Ann.  11  Mod.  268. — Eras 

neiid  to  both  moved  to  quash  an  order  of  removal,  because  it  was  directed,  ^  To 
psriibee  coo«  <<  the  churchwardens  and  overseers  of  the  parish  of  Binfield^  and  to 
jonoiivielj,  ^  u  the  churchwardens  and  overseers  of  the  parish  of  Bansteadf  and 
3|^y^  "^ho*  **  whom  it  may  concern,"  without  saying  wnich  of  the  parishes  w» 
j^QioJ^^^  to  convey,  or  which  was  to  receive  the  pauper :  And  the  Court 
ivUcfa  to  receive  thought  that  it  ought  to  be  quashed, 
the  fMuiiier,  is  bed. 

Anotderdiiceu  863.  Rex  v.  Stepney,  E.  T.  8  G.  2.  Burr.  S.  C.  25.  —  An  ex- 
•J*^*yjJ!J*^  ception  was  taken  to  an  order  of  removal  because  no  county  was 
^t"'  nti^  mentioned  in  the  margin,  and  it  was  directed  respectively  to  the 
Md^%^ces  churchwardens  and  overseers  of  the  parishes  o£  Stepney  in  Middksa 
styling  them-  and  Chetham  in  Buckinghamshire,  and  the  justices  only  call  then* 
■elves  of  the  sdves  justices  of  the  peace  for  the  county  aforesaid,  and  therefore 
ccmnty  efore-  uncertain.  It  ought  to  appear  upon  the  face  of  the  order,  that  they 
bSirhitfie°*^  were  justices  for  the  county  of  Bucks;  and  for  this  reason  it  wis 
mergin,  is  bed.  quashed. 
See  also  Rex  v.  Chillers  Coton,  afOet  pl*789. 

If  thecountybe  864.  Rex  v.  HoUbech  in  Leeds,  M.  T.  16  G.2.  Burr.  S  C 198. 
named  >°  ^  — It  was  objected  in  this  case  to  the  order  of  removal,  that  the  bo- 
o^'of'remor-  ^^^sf^  of  Z,.  is  not  mentioned  in  the  body  of  the  order,  but  only  in 
a],  it  is  suffi-  ~  ^^^  marpn,  and  therefore  it  does  not  appear  that  the  two  justices 
dent ;  for  the  had  jurisdiction  to  make  it.  — Lee  C.J.  I  take  it  to  be  settled, 
margin  of  an  that,  in  orders,  the  margin  is  to  be  considered  as  part  of  the  oider, 
^"^  P^  ?f  and  a  plain  clear  reference  to  it  is  sufficient.  The  margin  is,  "  The 
^  R«e!  "  borough  of  £,."  and  the  direction  is,  *'  To  the  charcfawardeai 
Ulbulm,  **  ^^^  overseers  of  the  township  of  H.  in  the  said  borough."    Tlui 

.tmtt,  pi.  858.  reference  is  sufficient  in  an  order.  —  Thx  othxr  thbxs  Joogv 
and  a  Sees.  Gm.  concurred. 

181.  tee.  114.       g55,  ng^  V.  Ulverstone,  E.  T.  88  G.  S.  7  T.R.  565 An  onkr 

^^*^J^  of  removal  was  directed  "  To  the  churchwardens  and  overseen  of 
edtoAeniSL  the  poor  of  the  parish,  township,  or  division  of  C7.,'*  &c.  The 
of^tibe  counsel  for  the  appellants  observed^  that  such  a  description  wsf 
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frequently  adopted  in  orders  of  removaty  but  had  been  the  lubject  ^uUb,  town- 
of  dispute^  and  that  it  was  wished  to  have  the  opinion  of  the  Court,  a^p,  or  dMikm 
whether  such  a  description  was  proper. — To  which  Lord  Ksnton  "J^*"  **•"" 
C.  J.  answered,  that  as  at  present  advised  he  saw  no  objection  to  it,  ^^^'^ 

866-  Rex  v.  Amhochy  M.  T.  6  G.4.    AfB.SeC.  757.  — (For  the  Anorderof 
particulars  of  this  case,  see  ante,  pi.  256.)  dSSUd  to*Uie 

churcbwardeos  snd  ayenten  of  the  poor  of  L.  In  fkct  L.  wu  «  Till,  end  diers  were  no  chtirclu 
wardens  in  it :  Held,  that  the  word  **  churchwardens"  might  be  r^ecCed  as  sarplusage^  and  that 
the  seadons  might  under  the  statute  5  O.  9.  c.119.  $1.  amend  the  oider  bj  inasrthiginit  the  woidt 
"or  TilL" 

VIII.  Description  iifthe  Parties* 

eerf.  Rex y.  Trinity  in  Chester,  H.T.  IIG.I.  ^Seu.Cas.'!^  Anotderofra. 
—  An  order  was  made  for  the  removal  of  a  poor  man,  his  vrife,  and  n»^«l  ^"*Wi  i»- 
children,  into  the  parish  of -4.  as  the  place  of  their  last  legal  settle-  *^*"J*^^f? 
ment :  and  the  order  set  forth,  «*  It  appearing  to  us,  &c.  that  his  ^^^  ag„, 
'*  (the  father's)  settlement  is  the  parish  of  A.,*  without  saying  that 
it  was  likewise  the  settlement  of  his  wife  and  children ;  *'  we  do 
therefore  adjudge  the  settlement  of  the  father,  wife,  and  chil- 
dren to  be  in  the  parish  of  A.*  This  order  being  removed,  the 
exception  taken  to  it  was  that  it  ought  to  have  set  forth  the  ages 
of  the  children ;  and  though  it  was  said,  that  these  are  the  children, 
and  they  gain  a  relative  settlement  as  part  of  the  father's  fiunily, 
therefore  the  ages  of  them  need  not  be  set  out,  yet  the  exception 
was  allowed  by  the  Court  to  be  good  :  and  this  ride  was  laid  down. 
Every  order  that  concerns  the  removal  of  a  father  and  his  children 
ongit  to  shew  the  ages  of  the  children ;  for  they  may  have  gained 
a  settlement  in  some  other  right,  as  by  serving  as  apprentices,  as 
servants,  &c. ;  therefore  their  ages  ought  to  be  set  forth,  that  it 
may  appear  to  the  Court,  that  by  reason  of  their  infancy  they  have 
not  sained  any  settlement  in  their  own  right,  but  have  only  a 
relative  settlement  from  their  father.  Seven  years  is  an  age  that 
the  Court  would  presume  a  child  could  gain  a  settlement  at  in  his 
own  right ;  but  if  it  appear  upon  the  order,  that  the  child  was  above 
seven  years  old,  the  order  must  set  forth,  that  such  child  hath  not 
gained  a  settlement  in  his  own  right;  and  if  the  child  hath  gained 
DO  settlement,  then  his  father's  settlement  is  derived  to  him.  -« 
N.  B.  In  this  case  the  order  was  allowed  good  as  to  the  father  and 
his  wife,  though  not  as  to  the  children. 

868.  Southell  Y.  Needwellf  M.T.  \l  Ann.    Sett.SfRem.67.  —  An  order  of  ra. 
**  Whereas  a  certain  woman  was  brou^ht-to-bed  of  a  female  baa-  mo^al  must 

**  tard-child  in  N.,  and  after  dropped  m  S. ;  these  to  convey •'*  —  *?!?j**  '•'"^ 
KiiTG  objected,   that  it  was  not  said  who  this  woman  was.  —  m^^oiT 
PabksrC.J.     You  must  either  name  her,  or  say  you  do  not  describe  him 
know  her ;  as  where  a  person  is  indicted  for  stealing  the  goods  of  as  a  person  un- 
a  person  unknown,  you  must  aver  it  to  be  a  person  unknown ;  but  known, 
an  indictment  for  stealing  the  goods  of  a  certain  person  without 
saying  unknown,  would  be  ill.  —  Order  quashed. 

869.  Rex  v.  Hepienstall,    T.  T.    10  G.  2.     JBiirr.  fi.  C  88.  —  Theageaof 
Daniel  if.,  with  Martha  his  wife,  and  seven  children,  were  removed  children  must 
from  H.  to  E. :  one  objection  to  the  order  was,  that  it  did  not  set  SiTl^Je!^*^ 
out  the  ages  of  the  children.    In  answer  to  which,  it  was  said,  that  mrndtoa^ 
the  order  stated  E.  to  be  the  place  of  their  last  legal  settlement.—  fiater*%  settle- 
The  Court  :  That  goes  to  all ;  and  it  is  an  answer.    Where  a  ment,  but  need 
place  is  adjudged  to  be  the  last  legal  settlement  of  thejather,  and  ^ka  when  re- 
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A  peat  to  a  dif- 
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the  Tagrant  ia 
settled,  is  not 
conclusive, 
tbough  unap- 
pcal<d  f rom. 


the  children  are  onlj  sent  thither  lo  consequence  of  its  beii^  their 
father's  settlement,  the  ages  of  the  children  must  be  set  foitb»  be* 
cause  perhaps  they  may  have  gained  a  settlement  for  themselves 
since ;  but  it  is  not  necessary  to  set  out  the  ages  of  children  when 
the  justices  adjudge  the  place  to  which  they  remove  them  to  be  the 
place  of  their  axon  legal  settlement. 

870.  ResY.  U/culm,  M.T.  IS  G.2.  Burr.  S. CASS.— Richard 
M.i  with  Joan  his  wife,  and  their  three  children,  were  removed  from 
C.  to  U.  One  objection  to  the  order  was,  that  the  ages  of  the  child- 
ren were  not  mentioned.  It  was  said  in  answer,  uiat  the  justice! 
had,  in  the  order,  adjudged  U.  to  be  **  their  last  legal  settlemeot." 
—  The  Court  :  The  distinction  is  riffht,  that  if  it  be  expressly 
adjudged  to  be  the  settlement  of  the  diildren  themselves,  there  is 
no  need  to  set  out  their  ages ;  but  otherwise  it  is  necofsaiy  in  con- 
sequential settlements,  (a) 

IX.  OfPaues. 

See  stats.  17  G.  2.  c.  5.  §  7, 8.  la    32  O.  S.  c.  45.  §  1. 3, 4,5, 
6, 7.    43  G.  3.  c.  61.  §  1—4.    3^.  4.  c.  40.     5  G. 4.  c8S. 

871.  Rex  V.  Welchman,  E.  T.  12  G.  2.  AfSS.  — The  mayor  of 
St.  Alban's  sent  a  poor  woman  who  was  big  with  childf  and  did 
not  appear  as  a  vagrant,  but  at  her  own  request,  by  a  pass  to  B., 
the  place  of  her  husband's  nativity ;  and  the  justices  of  the  peace 
of  the  county  of  W.  would  not  take  her  in,  but  sent  her  back  again  to 
St.  Al6an*s.  —  An  information  was  moved  for  against  the  justices; 
but  THE  Court  denied  it,  because  as  the  woman  was  not  a  vagnnt, 
the  mayor  had  no  right  to  send  her  by  a  pass,  but  it  should  hate 
been  by  an  order  of  two  justices  of  peace,  according  to  19  Ann. 
c.  23.  —  The  Court  seemed  to  think,  that  as  she  had  been  re« 
moved  to  J?.,  the  justices  there  acted  very  wrong  in  sending  her 
back  again. 

872.  Rex  v.  Siansfieldj  E.  T.  16  G.  2.  Burr.  S.  C.  205.  —  J.  B. 
being  settled  in  Stansfieldf  came  with  a  certificate  to  Spotiaadf 
in  which  place  he  gained  a  settlement  by  purchase.  He  was  aiVer- 
wards  apprehended  at  M.  as  a  vagrantf  and  sent  from  thenoe 
with  his  family  by  a  pass  to  Stansj^ld^  to  which  pass  no  appeil 
was  made  at  the  then  next  General  Quarter  Sessions,  but  the 
pass  was  duly  recorded  at  the  Sessions  pursuant  to  the  statute. 
After  he  was  so  sent  by  the  said  passy  and  before  the  Quarter 
Sessions  next  succeeding  the  date  of  it,  he  being  poor,  and  likely 
to  become  chargeable  to  Stansfieldf  was  removed  from  Sian^UU 
to  Spatland,  by  the  order  of  two  justices.  The  Seaatoos  were 
of  opinion,  that  he  had  been  improperly  removed  to  Spotbadf. 
and  ordered  him  back  to  SiansJidd..-^LxsiC*i.  We  have  coo* 
sidered  the  question,  *'  Whether,  by  the  late  act  of  13  G.  2.  c24w 
*<  a  pass  unappealed  from  be  as  conclusive  as  an  order  of  two 
'*  justices  unappealed  from  ?"  And  we  are  of  opinion,  that  this 
act  of  parliament  is  not  to  receive  such  construction,  or  be  con- 
sidered in  such  a  manner,  as  to  put  a  pass  upon  the  foot  of  ss 
order  of  two  justices  in  this  respect.  In  case  of  an  order  of 
two  justices,  two  other  justices  cannot  make  a  diferent  order ; 


(a)  Same  point  adjudged  in  Rex  tr.     NonnaalQO.  Burr.  &  C  SIS.   Bm  «• 
Bowling,   Buir.    S.  C    177,   Rex   v.     Sauufidd,  ante,  pL  €SX 
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because  the  authority  of  each  two  would  be  equal ;  and  therefore 
it  would  be  a  clashing  of  the  same  authority.  But  that  does  not 
seem  to  be  the  present  case  at  all.  This  act  of  parliament  of 
IS  G.  2.  was  made  only  in  order  to  secure  vagabonds,  and  to  send 
them  to  their  former  places  of  settlement  or  birth,  if  to  be  found ; 
if  not,  then  to  the  place  from  whence  they  came ;  and  it  operates 
upon  such  as  are  actually  vagabonds.  But  the  act  of  1 S  &  14  Car.2* 
c  12.  was  made  with  a  view  to  prevent  vagabonds ;  and  therefore 
it  gave  power  to  fix  them  in  their  last  legal  place  of  settlement. 
But  the  authorities  given  by  these  two  acts  are  very  diiferent. 
On  that  act  of  IS  &  14>  Car.  2.  c  12.  though  complaint  may  be  made 
to  one  justice,  yet  one  justice  cannot  act  singly ;  here  one  single 
justice  may  act.  So  there  is  a  difference  too  as  to  the  manner  of 
sending  tliem.  Upon  that  act,  the  removal  is  to  be  at  the  ex* 
pence  of  the  parish ;  here,  of  the  county.  Another  thing  that  makes 
one  believe  the  parliament  did  not  intend  to  put  this  pass  warrant 
signed  by  a  single  justice,  upon  the  foot  of  an  order  made  by  two 
justices,  is,  that  though  the  reason  would  be  the  same,  yet  the 
same  care  is  not  taken  as  to  the  provision  on  appeal,  for  upon  an 
appeal  from  an  order  of  two  justices,  there  is  a  provision  for  costs ; 
but  none  on  this  act.  Here  are  no  costs  given  on  appeal ;  yet 
that  provision  i^ould  be  just  as  reasonable  as  in  the  case  of  aa 
order  of  two  justices,  if  it  had  been  intended  to  be  put  upon  the 
same  foot  in  all  other  respects ;  but  upon  appeals  from  orders  of 
two  justices  costs  are  payable.  Now  it  would  be  something  ex- 
traordinary, and  cannot  well  be  conceived  to  have  been  the  sense 
of  the  legislature,  that  a  person's  being  sent  by  one  justice  of 
peace  shiul  have  the  same  effect  as  if  sent  by  two,  and  yet  that 
there  should  not  be  the  same  remedy  upon  an  appeal.  Therefore 
we  are  of  opinion,  that  this  act  made  in  relation  to  vagrants,  and 
the  manner  of  passing  them,  was  in  a  different  view  from  that 
which  was  calculated  for  the  fixing  of  settlements ;  and  that  this 
act  is  only  calculated  to  convey  them  to  their  settlement,  if  it  can 
be  found :  or  (in  cases  where  their  settlement  is  not  found)  only 
to  remove  them  to  the  place  of  their  birth,  or  the  abode  of  their 
parents,  or  where  last  found  begging,  &c«  there  to  be  provided 
for  according  to  law :  and  that  provision  is,  **  to  keep  them  till 
**  their  last  legal  settlement  can  be  discovered,  but  no  longer :" 
and  then  they  will  be  subject  to  a  removal,  by  virtue  of  the  former 
act,  to  their  place  of  last  legal  settlement ;  on  which  removal  an 
appeal  will  lie,  subject  to  costs.  And  we  hold  that  the  settlement 
at  present  in  Question  is  at  Spatiandi  where  the  certificate-man 
made  his  purcnase.  Therefore  the  order  of  Sessions  must  be 
quashed. 

87S.  Rex  V.  Upmerdon^  E.  T.  16  G.  2.  Burr.  S.  C.214.— -  A.  A  AjNutonlypnu 
was  settled  at  V.;  but  being  found  wanderins  and  begging,  was  vents  w^grati^, 
apprehended  in  St,  A.y  Chichester^  and  carried  before  the  mayor,  •?*  ^J^^^ 
who,  in  pursuance  of  the  statute  of  IS  G.  2.  c.24.,  made  a  pass  ^emm/,  ad- 
under  his  hand  and  seal,  and  stated  it  to  appear,  upon  examination  judge  the  place 
of  her  and  others,  "  that  the  place  of  her  last  legal  settlement  of  lettlement, 
**  was  in  /. ;  and  that  they  are  rogues  and  vagabonds  within  the  ""^  tiierefiMPe,a8 
**  act ;"  therefore  the  pass  orders  them  to  be  conveyed  to  /•  ^^rfoL^^ 
There  was  returned  from  the  Quarter  Sessions  of  Chichester^  a  ffb^<2^SSacUi- 
register  and  record  of  the  examinations  of  rogues  and  vagabonds ;  ^Te  on  the 
and  also  of  the  duplicates  of  the  passes  signed  by  the  justjcesy  and  puriih  to  which 
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the  ▼agrmnt  is 
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tniittmittf  d  by  them  to  the^  next  GttMnA  QtMurtiftr  flgglinni  b 
wag  ako  staled,  that  bjr  virtue  of  tfak  past,  il.  B.  waa  carried  to 
U  aad  received  and  kept  there  till  fidih  Jtify  last ;  and  that  the 
parish  of /•  did  not  appeal  to  the  Sessions  or  otherwise  reverse  the 
pass;  and  thataftersuchpassil.didnot  gam  aojnewaettkBMot. 
-^U  was  dijected  to  the  pass.  Firsts  that  it  did  not  appear  that 
the  person  who  made  it  was  a  justice  of  peace :  he  is  osilj  ssid  to 
be  ^  jpuiyor  of  ChiAederr  end  if  he  was  not  a  justice  of  pcsce 
he  has  no  jurisdiction ;  for  the  jurisdiction  is  given  only  to  a  jus- 
tice of  peaee*  Secondl)^,  that  the  examination  waa  not  on  oath; 
it  as  only  ^  upon  examination''  (generally).  Thhrdly,  that  the 
pass  was  not  {conclusive  though  not  appealed  firom.  — *LbbCJ. 
Taking  the  pass  as  stated,  and  taking  it  as  an  order,  I  think  the 
objection  to  it  material.  It  is  stronger  here  than  in  cither  cases; 
because  here  the  ACt  of  parliament  direcu  the  very  ibim  of  the 
pass,  <<  before ase  a  judioe ^ peace ;'  And  the  form  directs  an  er- 
ammaiioH  on  oaihi  but  this  pass  is  not  agreeable  to  the  fona 
prescribed  by  the  act  of  parliament*  All  the  casea  are,  that  the 
jurisdiction  of  the  justices  of  peace  must  be  set  forth  upon  the 
order.  But  as  this  pass  appears  only  upon  the  order  of  Sessisos, 
it  is  not  suffideotly  before  us :  it  ought  to  be  remored  by  ccr- 
tiorari.  The  being  registered  at  the  Sessions  docs  not  help 
it;  because  the  jurisdiction  of  the  justice  must  appear  opoa 
the  face  of  his  order ;  nor  will  that  re^stering  at  iScboiops  fadp 
the  want  oi  examination  on  oath.  —  Chapplb,  Wbjoht,  and 
D£Nvi^»ON  Js.,  all  agreed  the  pass  was  bad.  And  as  they  had 
this  morning  determined  the  main  point  in  the  case  of  Res  v. 
SiensfiM,  namely,  that  the  pass  is  not  conclusive,  the  orden 
were  affirmed. 

87^  lUa:  v.  Ringmmid^  T.  T.  16  G.S.  Burr.  S. €.  84a^ Two 
ju^ices  made  a  vagrmni  pass,  removing  JS.  A*  and  his  huSkj  as 
rogues  and  vagaboMs  from  9V.  to  R.  The  question  was,¥Fhether 
t^  appeal  lies  from  a  vagrant  pass  ?  — -  Aston  and  Ashhuxst  Js., 
were  of  opinion,  that  the  17  G.S.  c.6,  does  not  give  an  appeal  is 
this  case.  It  is  iaconsistent  with  the  11th  section  of  it.  If  the 
Sessions  should,  upon  such  an  appeal,  enter  into  tlie  merits,  thqr 
would  not  send  him  back  to  the  plaoe  where  he  waa  only  a  ▼»- 
grant,  nor  to  any  other ;  he  cannot  be  rsmoved  froaa  the  plaoe  to 
which  the  pass  has  sent  him  by  aay  other  method  than  am  arigiad 
order  ai  two  justices.  The  proper  subject  of  aa  appeal  ia  an  ad- 
judioatioB ;  a  pass  only  recites,  '<  that  it  appears  upoa  exaoua- 
**  ation  of  the  vagrant ;"  it  is  not  such  a  positive  adjtidicatioB 
as  there  is  an  order  of  removal  by  two  justices.  He  ia  passed  to 
the  place  where  he  says  he  was  settled :  he  cannot  be  seat  frosi 
it  but  by  an  order  which  adjudges  him  to  be  settled  ekewhere, 
from  which  adjudication  an  appeal  wiU  properly  lie  to  the  Sessioas. 
There  is  no  reason  for  an  appeal  in  such  a  case,  nor  asiy  hardship 
upoa  the  parish  to  which  the  vagrant  is  passed  ;  for  as  soon  ss 
thev  can  find  Qut  where  his  legal  settlement  ia^  if  it  really  is  not 
with  them,  they  may  remove  him  to  it  by  a  oommon  order  of  le- 
moval.  The  present  appeal  is  only  a  general  appeal  from  a  pasi ; 
it  does  not  show  any  reason,  nor  make  any  particular  objection. 
Here  is  no  order  of  removal :  nothing  but  a  general  appeal  with- 
out aoy  reason  given.  This  pass  has  the  examiaatiofi  of  the  va- 
gFant  annexed  to  it.    If  hissetllemeat  isaat  at  JL»batelscwhefei 
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tbev  may  apply  for  an  ord«r  of  two  justices  to  remove  him  to  it ; 
aad  that  U  the  only  method  by  which  it  can  be  done* 

875*  St.  Lawrence  Jury  v.  Edgtware^  E.T.ll  G*  S.  £ditor'«  An  iffied  dots 
MS. -—On  the  19th  day  a£June  17769  E.  S.,  a  pauper,  the  wife  notgoMnllylie 
of  R  S.f  was  remoTed»  as  a  vagrant,  by  a  vagrant  pass  under  ^IJS'^ 
the  hand  of  the  lord  mayor  of  Londottf  with  her  three  children,  ^^frnwr*" 
from  the  parbh  of  St.  L.  in  JL^  to  the  parish  of  E.    About  the  wbechcr  hdotu 
latter  end  of  the  month  of  Augtui  followios ,  the  parish-officers  of  in  the  one  of  a 
E.  served  the  parish-officers  of  Si.  L.  with  a  notice  that  they  foreigner  sent 
intended  to  appeal  against  the  said  pass'toarrani  at  the  then  next  ^"^^^^^ 
General  Quarter  Sessions  for  the  city  of  L.;  which  appeal  was  pre-  an'^aed.   " 
ferred  accordingly,  and  the  hearing  of  it  adjournied  from  that  s.  C.  CakL  18. 
until  the  ensuing  Session  at  GuUdkall;  but  no  notice  of  such 
adjournment  was  served  on  the  respondents  or  their  solicitor ;  in 
consequence  of  which  the  hearing  of  the  appeal  was  not  attended 
by  the  respondents,  and  an  order  was  made,  reciting,  that  as  the 
said  respondents  did  not  appear  to  answer  the  said  appeal,  **  that 
*'  the  said  warrant  and  judgment  of  the  said  justice  be  quashed, 
**  and  tliat  the  appeal  be  allowed ;  that  the  pauper  and  her 
**  children  be  sent  back  to  the  parish  of  St.  L.y  and  that  they  pay 
*'  to  the  parish  of  E.  71.  19t-  for  the  charges  of  maintaining 
**  the  said  E.  S.  and  her  diildren.**     These  o^ers  were  removed 
into  the  court  of  King's  Bench  by  certiorari.  —  Dunwing,   on 
behalf  of  the  parish  of  St.  X.,  obtained  a  rule  to  show  cause  why 
this  order  of  Sessions  should  not  be  quashed,  on  the  ground  that 
it  was  an  order  made  upon  an  appeal  against  a  vagrant  patt  under 
the  hand  and  seal  of  the  lord  mayor  only.— •Howarth,  for 
the  parish  of  E.^  contended,  that  an  appeal  would  lie  in  some 
cases  against  a  vagrant  pass,  as  in  the  case  where  a  foreigner, 
taken  in  an  act  of  vagrancy,  should,  upon  a  false  examination,  be 
removed  to  a  parish  to  which  he  did  not  belong ;  and  therefore 
the  rule,  which  had  been  granted  on  the  idea  that  an  appeal 
would  not  in  any  case  lie  against  a  vagrant  pass,  ought  to  be 
discharged. —*  But  the  Court,  on   hearing    the  argument  of 
Dunking,  said,  that  the  case  of  a  foreigner  was  not  similar  to  the 
present  case ;  for  that  here  the  pauper  and  her  children  i^pear  to 
be  vagrants ;  that  the  parish  of  £•,  to  which  they  were  passed, 
had  sent  them  back  agam,  which  they  could  only  do  by  an  order 
from  two  justices.     And  they  said,  that  the  case  of  Rex  v. 
Ringwould  (a)  was  decisive  of  the  present.     But  Aston  J.  said,  la)Anie,pLBl4. 
that  the  decision  of  this  point  would  not  touch  upon  the  case 
mentioned  by  Howarth  or  a  foreigpier,  or  upon  the  question,  if  the 
vagrant,  and  not  the  parish,  brought  the  appeaL  — The  order 
of  Sessions  was  quashed. 

X.  Suepending  Order  of  Removal  or  Pose. 
See  stet.  35  G.  3.  c.  101.  §  2. 

876.  Rex  v.  Kynaeton,  M.  T.  41  G.  3.  1  Eait^  117.*-  Garrow  The  tteHito 
on  a  former  day  obtained  a  rule  to  show  cause  why  a  mandamus  S56.3.  &toi. 
should  not  issue  to  Mr.  Kynaston,  a  magistrate  of  the  county  of  S^^^*** 
Essex,  commanding  him  to  back  the  warrant  of  distress  issued  by  r^ilST** 
the  magistrates  for.  the  borough  of  Colchester  for  201. 16s.  Sa.,  (^dmtTiL 
being  the  expenccs  incurred  by  the  parish  of  Lexdjm  in  the  main-  laovalof  poor 
tcsiaaoe  and  support  of  Z>.  Glover  and  Ann  his  uunily,  and  for  penoM^sad «a 
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ofder  tht  surgical  atsbtance,  Ac  for  the  said  D.  G.  in  his  ilhiesSy  daring  the 

diairgai  then-  suspension  of  an  order  for  removing  him  to  hb  parish,  and  1^  IQr. 
^  d^fi!^  hi  ^^^  ^^^  reasonable  charges  of  the  levy.  It  appeared  that  Glover  cm 
^]Muip!?s  ^'^  ®^ -^^y  1799,  as  he  was  driving  a  waggon  on  the  public  road 
pariahy  and  to  leading  through  L^  had  the  misfortune  to  break  both  his  legs, 
direct  the  and  was  immediately  taken  to  the  workhouse  there,  where  he  con- 

duufgestobe  tinned  till  the  Slsc  of  «/u/y.  On  the  6th  of  Mau  two  josdces 
levied  by^w-  ^^  ^^  peace  took  the  pauper's  examination  and  made  an  order  for 
enatctt ^A^  removing  him  and  his  wife,  who  was  then  attending  him,  from  L. 
tbepertics  to  Coggeshail  in  Essex;  and  at  the  same  time  the  magistrates 

againit  whom  it  indorsed  an  order  of  suspension  on  the  order  of  removal,  by  virtue 
b  ia»ued  are        of  the  Stat.  55  O.  S.  c.  101^  Stating,  that  it  would  be  dangerous  to 
dk^^^^^e**"  '^D'o^c  b^°^  ^  that  time;  and  he  continued  there  accordingly 
juitice  grantiiie  ^^  ^®  ^^^^  ^^  «/t^>  when  the  order  of  removal  was  by  tMr 
thewan«nt,it    permission  executed.     The  same  magistrates  afterwards  made 
diall  be  indors-  an  order  on  the  parish-officers  of  G.  Coggeshail  to  r^pay  the 
edbyfome        parish  of  L.  20L  I6s.  Sd.  for  expences  mcurred  in   tne  core 
^'^^^wbMe      '^^  maintenance  of  the  pauper :  and  the  overseers  of  G.  Coggesk^ 
juriJScdon        ^^^  Paying  this  within  three  days  after  demand,  nor  giving  notice 
they  are:  Tbitis  of  appeal,  as  required  by  the  same  act,  the  magistrate  granted 
peremptory  on    a  warrant  of  distress.    But  G.  Coggeshail  being  without  the  jurii- 
the  latter  upon    diction  of  the  magistrates  granting  the  warrant,  the  parties  applied 
request  made.     ^  ^^  defendant  who  was  an  acting  magistrate  within  the  jurisdic- 
tion of  G.  Coggeshail  to  indorse  the  warrant  of  distress  for  execo- 
tion,  which  he  refused :  whereupon  the  present  rule  was  obtained. 
— Lord  Kbnton  C.  J.  after  looking  into  the  act  of  the  S5  G.S. 
c  101.,  said,  it  was  impossible  to  make  any  question  upon  this  part 
of  it :  It  is  peremptory  upon  the  magistrate  under  these  circum- 
stances to  mdorse  the  warrant;  he  has  nothing  to  do  with  the 
propriety  of  making  the  original  order  or  granting  the  ori^oal 
warrant :  He  acts  merely  ministerially ;  in  like  manner  as  justices 
do  in  allowing  a  poor  ratOf  whose  signatures  are  mere  matter 
(a)  Vide  Rextr.  of  form,  (a)     The  justices  indeed  by  whom  the  original  order  and 
tteJuitices  of  warrant  were  issued  had  a  discretion  to  exercise  upon  the  matter 
PS^f^*       submitted  to  them ;  but  the  magistrate  who  merely  indorses  tbe 
*  warrant  of  another  under  this  act  is  not  answerable  for  the  legality 

of  it,  which  remains  at  the  hazard  of  him  who  first  granted  it. 
Here  also  the  order  being  for  payment  of  above  20/.  might  have 
been  appealed  against  by  the  parties  who  were  dissatisfied  with  it, 
and  then  the  merits  of  the  question  might  have  been  discussed. 
But  the  Court  cannot  do  otherwise  at  present  than  make  the  nde 
absolute. 
A  party  ag-  877.  Rex  V.  Bradford,  M.  T.  48  G.  S.  9 East,  97  —Two  justices 

griered  by  an     awarded  41/.  14«.  9d*  for  expences  incurred  by  reason  of  the  sas- 
di^n*"     pension  of  an  order  of  removal  under  stat.  35 G.S.  c.  101.    No 
pmient  tcTSie    notice  of  appeal  against  such  costs  was  given  until  13  days  after 
amoont  of  they  had  been  demanded.     The  Sessions  allowed  the  appeal  to  be 

above  SOL  of  entered  and  adjourned,  subject  to  the  opinion  of  this  Court 
^^^  ^  whether  the  appellants  were  entitled  to  an  appeal ;  they  not 
^^^j^^  having  given  notice  of  appeal  within  three  days  after  demand 
•nMcroffe.  made.  The  question  arose  upon  the  construction  to  be  given 
moral,  under  to  these  words  of  stat.  S5  G.  S.  c.  101.  §2.  "  Provided  neverthe- 
■tatuteSSO.s.  *<  less  that  if  the  sum  so  ordered  to  be  paid -on  account  of  such 
*•  ^^*j  5 ^!"*y  "  costs  and  charges  exceed  the  sum  of  20/.  the  party  or  parties 
MtMsu'ona       **  ■^^'•vcd  ^y  ""ch  order  may  appeal  to  the  next  General  Quarter 
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^'  SessioDf  againvt  the  same,  as  ihey  may  do  a^ainsi  an  order  Jar  though  bt  omH 
'*  ike  removal  of  poor  persom  by  any  law  now  tfi  being"  The  fol-  to  give  notice  of 
lowing  wordB,  formiDg  a  prior  part  of  the  same  sectioOy  *^if  the  ^d^^Us^peal 
**  party  shall  refuse  or  neglect  to  pay  the  said  charges  within  dTaAff^ 
*<  three  days  from  the  demand  thereof,  and  shall  not  within  the  demondoftuch 
**  same  time  give  notice  of  appeal  as  is  hereinafter  mentionedf  it  shall  omu  and 
**  and  may  be  lawful  for  one  justice  of  the  peace  by  warrant  under  charges. 
**  his  hand  and  seal  to  cause  the  money  to  be  levied  by  distress, 
<•  &c."  —  Lord  Ellsnborough  C.J.  The  only  consequence  to 
be  deduced  from  the  words  of  the  clause,  from  the  not  giving 
notice  of  appeal  against  the  charges  within  three  days  after  the 
demand  of  them,  is,  that  the  party  not  giving  such  notice  within 
the  time  subjects  himself  to  the  inconveniency  of  a  distress.  But 
the  subsequent  proviso  giving  the  appeal  is  conceived  in  the  most 
general  terms,  that  the  parties  aggrieved  may  appeal  to  the  nest 
Session  against  such  order,  as  they  may  do  against  an  order 
of  removsu  by  any  law  in  being.  And  it  is  not  disputed  but  that 
the  present  appeal  was  duly  made,  if  it  is  to  be  regulated  by  the 
rules  which  govern  appeaus  against  orders  of  removal*  But  it 
issaidi  that  by  reason  of  the  antecedent  words,  <*  hereinafter 
**  meiftioned,"  referring  to  the  appeal  given  by  the  latter  part  of 
the  clause,  we  ought  to  import  into  that  latter  part  words  of 
reference  to  the  former:  but  that  would  be  to  alter,  and  not 
to  interpret  the  clause  as  it  now  stands ;  the  meaning  of  which  ap- 
pears plainly  to  be  this ;  if  the  party  aggrieved  by  Uie  order,  and 
intending  to  appeal  against  the  amount  of  the  charges,  will  gire 
notice  of  appeal  within  three  days  after  demand  made,  he  shall  be 
relieved  from  the  inconvenience  of  a  distress ;  but  thoush  he  neg« 
lect  to  do  so,  he  only  subjects  himself  to  that  inconvenience ;  but 
his  right  of  appeal,  which  is  afterwards  given,  is  not  thereby  taken 
away  :  and  if  he  ailerwards  think  proper  to  appeal  within  the  time 
allowed  by  law  for  appeals  against  orders  of  removal,  he  is  ex- 
pressly empowered  to  do  so.  fhen  if  the  order  should  be  wholly 
quashed,  or  the  sum  to  be  paid  be  reduced  upon  appeal,  no 
injustice  will  follow;  for  it  is  a  consequence  of  law,  that  the 
money  paid  upon  an  order  which  was  afterward^  vacated  in  whole 
or  in  part,  should  be  refunded  by  those  who  have  received 
it ;  and  if  it  were  not  repaid,  an  action  for  money  had  and  re- 
ceived would  lie  to  recover  it  back  again.  •—  Order  of  Sessions 
confirmed. 

878.  Rex  v.  Everdon,  M.T.  48G.S.  SDat^,  101.  — Two  jus-  Under  the 
tjces  made  an  order  for  the  removal  of  a  pauper,  and  an  order  of  •tatutessO.ai 
suspension  thereupon  (without  seeing  the  pauper),  upon  the  ex-  ^'^?hjih' 
animation  of  her  father  only,  who  swore  "  that  the  pauper  from  ScefcM^Md!^ 
**  excessive  infirmity  and  sickness  was  unable  to  be  brought  before  ingenotdvof 
**  the  justices  for  examination"  and  the  question  for  the  consider-  remofol  on  ee- 
ation  of  the  Court  was  whether  the  stat.  S5  G.  S.  c.101.  §  2.  which  ^^^  ofiick^ 
gives  to  justices  the  power  of  suspending  orders,  in  case  any  poor  °**'"|'y^. 
person  shall  be  brought  before  any  justice  or  justices  of  the  peace  SepemH^Ief* 
Jfbr  the  purpose  of  l^ng  removed^  ftc.  authorised  an  order  or  sua-  not  StmS^  te- 
pension  when  the  pauper  was  not  brought  before  the  justices.—  JhreikefiuHees 
Lord  Ellenborough  C  J.  1  hope  that  the  apparent  justice  of  •*  ^  <ii>>*  <>f 
the  one  construction,  and  the  great  and  manifest  inconvenience  °|*!||°^  ^^^ 
of  the  other,  do  not  too  much  warp  my  mind  in  coming  to  the  ^'^'' 
conclusion  which  I  have  done ;  for  it  would  indeed  be  a  grievous 
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constmction  if  we  were  bcniiid  to  adopt  the  literal  eense  of  the 
words  of  the  statute  which  have  been  commented  on*  But  I  hope 
we  shall  do  no  violence  to  the  words,  and  I  am  sure  we  shall  mA 
violate  the  spirit  of  the  act,  by  construing  the  words,  **  in  esse 
**  anj  poor  person  shall  from  henceforth  be  brought  before  any 
**  justice  or  justices  of  the  peace  for  the  purpose  of  being  re- 
**  moved,"  to  mean,  in  case  a  question  concerning  the  remonl  of 
anj  poor  person,  or,  if  the  case  of  any  poor  person  shall  be  brooght 
before  the  justices  of  the  peace  for  the  purpose  of  his  removal, 
&c.  The  language  of  the  act  adverts  to  the  case  which  most  ge- 
nerally happens,  where  the  pauper  is  brought  in  person  before 
the  magistrate  to  be  examined  as  to  his  settlement ;  but  that  is 
not  necessary  to  be  done  in  all  cases,  as  appenn  from  what  wai 
(a)^}i<^pL88a.  said  by  Mr.  Justice  BuUer^  in  Rex  v.  Bagioorih  {a],  who  denied 

that  there  was  any  such  general  rule,  as  that  it  was  necessary  for 
the  pauper  to  be  examined ;  and  he  instanced  the  case  of  inteti 
of  tender  years,  where  it  is  plainly  impossible.  And  he  referred 
to  a  case  from  Comberbachy  478.  where  Lord  HoU  said,  that  <'  if 
**  it  can  be,  it  is  fit  it  should  be  so,  but  not  absolutely  necessary;** 
and  as  it  would  be  useless  in  cases  of  infiincy  or  lunacy,  so  it  migbt 
be  dangerous  to  the  magistrates  themselves,  in  the  case  of 'infec- 
tious disorders,  to  go  to  the  pauper  to  take  his  examination  in 
person ;  and  to  bring  him  before  the  magistrates  would  be  in  cases 
of  extreme  sickness  or  infirmity,  to  expose  him  to  the  yerj  mis- 
chief which  the  act  was  intendc«l  to  remedy.  All  therefore  tbsl 
the  act  meant  was,  not  that  where  any  pauper  was  brought  per- 
sonally, but  where  his  case  was  brought  judicially  before  the  ma- 
gistrates, for  the  purpose  of  his  removal,  that  they  should  have 
power  to  suspend  the  execution  of  the  order  of  removal,  if  it  ap- 
peared to  them,  that  is,  by  due  examination  of  the  facts,  that  froa 
sickness  or  infirmity  of  the  party  the  removal  could  not  then  safeh 
be  made ;  this  is  the  plain  sense  and  spirit  of  the  act,  thooga 
somewhat  straining  upon  the  words  of  it,  but  no  other  construe* 
tion  can  be  put  upon  Uiem  consistently  with  the  general  object  of 
the  act,  and  in  doing  this  we  do  not  go  further  against  the  letter 
of  the  act  than  was  done  in  the  case  referred  to  of  Anikamf  v. 
{h)Ataeiji\,25l>  Cardenham  (6),  where  the  description  of  a  person,  not  having  «ity 

chUdy  was  construed  to  mean  not  having  any  child  which  ooaid 
be  a  burden  to  the  parish  where  the  father  was  hired  and  served. 
-—  The  other  judges  concurred.  —  Order  of  Sessions  quashed. 
CoupUogthe  879.  Rex  v.  ;S^.  Mary4e-Bfm€,  M.  T.  51  G.8.  lSj£dt«#,51.— 
*"*****  *^- A 'a1  ^y  ^^^^  ®^  Sd  J«/y  1809,  the  pauper  was  removed  from  H.  to 
^^al^MkHi.  '^*  ^'^  which  order  was  suspended,  pursuant  to  the  stat.  85  G.  S. 
c  11.  49.  ap-  ^101.  By  another  order  of  the  18tn  of  September  following,  the 
pMb  Im  agunit  same  justices  ^reciting  that  the  pauper  was  then  dead  of  the  sick- 
an  ordnr  off*-  ness  under  which  he  lately  laboured,  and  that  it  had  been  proved 
"^.r^Swi  ^^  ®*^  before  them,  that  the  reasonable  charges  incurred  by  the 
sod  I!!!£iy^'  suspension  of  the  order  of  removal  amount^  to  5/.  2f.  8tf.)  i&» 
Mubm^ima  rected  those  charges  to  be  paid  on  demand,  in  pursuance  of  the 
ordar  for  cqii%  Statute  by  the  parish  officers  of  St.  M,  to  those  of  H.  51.  JIf. 
notwiihitaodiog  thereupon  appealed  to  the  Sessions,  as  well  against  the  order  of 
****  ^**^SL^?*  removal  as  against  the  order  for  the  payment  of  the  charges  :  but 
any'reiDOTal  of  ^^^  Sessions  dismissed  both  the  appeals,  subject,  &c.  The  esse 
him  in  Act  Stated,  that  neither  of  the  orders  of  removal  or  suspension  thereof 
msdi^  Slid         were  served  on  the  parish  officers  of  St.  Af.  until  after  the  death 
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of  the  pauper,  which  happened  between  the  Sd  and  the  11th  of  though  the 
Jtdi^j  1809 ;  after  which  time  the  parish  officers  of  ;S/.  M.  were  ^^Sr'Si 
served  with  the  above-mentioned  orders,  and  the  Si*  &•  Sd*  was  "°^ 
demanded  of  them,  at  which  time  they  gave  notice  of  appeal  to 
the  parish  officers  of  //.  against  the  order  of  removal  of  the  Sd  of 
«/ic/y,  1809,  *'  which  said  order  was  suspended  on  the  day  of  the 
*^  date  thereof,"  and  also  against  the  order  of  adjudication,  dated 
the  18th  of  September,  1809,  &c.  for  the  payment  of  61.  2s.  Sd. 
for  the  charges  incurred  by  the  suspension  of  the  said  order  of 
removal,  dated  tlie  Uth  of  December^  1809.  (a)     That  the  re- 
spondents offered  no  evidence  that  the  pauper  was  settled  in 
Si.  M.f  but  contended  that  no  appeal  could  lie  to  the  Sessions 
against  the  said  order  of  removal,  masmuch  as  the  same  had  never 
been  executed,  and  that  there  can  be  no  execution  of  an  order 
of  removal,  but  by  delivering  the  pauper  to  the  officers  of  the 
parish  to  which  he  is  to  be  removed ;  until  which  time,  the  parish 
to  which  he  is  sent  is  not  aggrieved,  and  until  aggrieved  (under 
all  the  antecedent  subsisting  laws  relating  to  the  settlements  of 
the  poor,  the  orders  for  their  removal,  and  appeals  aeainst  these 
orders)  no  right  or  ground  of  appeal  can  arise,  and  o?  course  tlie 
Sessions  can  have  no  appellate  jurisdiction.    That  the  order  for 
the  payment  of  5l»  2s.  &/.,  the  adjudged  costs  and  charges,  after 
the  suspension  of  the  order  of  removal*  was  not  served  till  after 
the  death  of  the  pauper :  and  as  the  sum  is  less  than  20l,  by  staC 
SB  G.  3.  c.  101.  no  appeal  is  given  to  the  Sessions,  and  that  Court 
has  no  authority  to  review,  reduce,  or  make  any  alteration  what- 
ever in  the  sums  so  adjudged  to  be  paid  by  the  two  justices.     That 
the  appellants  contended  that  they  were  not  ousted  of  their  right 
to  appeal ;  but  that  the  respondents  were  bound  to  prove  that  Uie 
pauper  was  settled  in  the  parish  of  iS^.  iWT.,  that  order  having  been 
appealed  against ;  and  that  the  order  for  the  payment  of  expences 
was  not  conclusive,  for  the  purpose  of  establishing  the  settlement 
of  the  pauper ,  as  the  efiect  of  that  order  would  be  to  oust  the 
parish,  to  whom  the  pauper  was  moved,  of  their  right  of  appeal, 
and  &x  them  with  the  payment  of  expences  for  a  pauper  who 
might  not  be  legally  settled  with  them ;  which  was  never  intended 
by  the  statute.  •—  Trollops  now  contended,  that  no  appeal  lay 
against  the  order  of  removal  under  stat  S  ^.  &  Af.  c.  11.  §9.,  and 
S&9fV.S.  c. 30.  §  6.  because  it  had  not,  in  fact,  been  executed ; 
nor  any  appeal  against  the  order  for  payment  of  costs,  because 
the  Stat.  35  G.  3.  c.  101.  which  alone  gives  any  appeal  against  costs 
upon  orders  of  removal,  limits  it  to  cases  of  901.  and  upwards.  -^ 
Lord  Ellenborough  C.  J.  The  appeal  is  bv  the  first  statute  of 
WiUiam  given  to  the  party  aggrievea  by  the  determination  of  the 
justices  respecting  the  settlement  of  the  pauper ;  then,  though  the 
grievance  grow  by  a  subsequent  statute,  the  party  is  still  aggrieved 
by  the  order  of  removal.     Before  the  stat.  35  G.3.  there  was  no 
grievance  to  the  parish  to  which  the  order  of  removal  was  made^ 
4intil  it  was  executed ;  but  the  statute  attaches  a  contingent  coa- 
sequence  to  the  order  itself  in  this  case,  which,  coupled  as  it  is 
with  the  order  for  payment  of  costs,  makes  it  a  grievance^  though 
the  pauper  died  before  any  removal  in  fact  took  place*    Then  the 
appeal  against  the  order  for  costs  is  not  against  the  quantum,  but 

(a)  Q.  If  tbii  flboiild  not  be  JiUy  Sd,  1S09? 
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against  the  liability  of  the  parish  to  pay  any  costs  at  all  in  tbb 

case,  taking  it  as  a  conseqj^uence  of  the  order  of  removal  appealed 

against.  -—  Orders  of  Sessions^  dismissing  the  appeals,  quashed. 

Where  htuband      880.  Rex  v.  En^efield^  H.  T.  51G.S.    IS  J&u^,  817*  — Two 

and  wife  and      justices  made  an  order,  dated  the  21st  of  March  1809,  for  the  re- 

tfadr  children      moval  of  «7.  T.,  his  wife,  and  children  from  E.  to  C.  :  and  by  an- 

^^i^o^nu  ^^^^^  ^^^  ®^  ^^®  **"®  *^®»  reciting,  that  the  said  J.  T.  was  then 
and  the  order  unable  to  travel  by  reason  of  sickness,  they  suspended  (by  virtue 
was  fuspoided  of  the  Stat.  35  G.  3.  c.  101.  §  2.)  the  execution  of  the  first  (Mrder  as 
as  to  the  hus.  to  «/.  T.  until  it  should  be  made  to  appear  to  them,  that  he  wss 
^^<i"k^'  ^  sufficiently  recovered  from  his  illness  to  be  removed  without  dan- 
tofmpctf  £it  ^  ger ;  and  afterwards  they  made  a  third  order,  dated  17th  of  March 
be  inuirafficU  1810,  by  which,  after  statins  that  it  had  been  proved  on  oath  be- 
•ntly  lecovetad  fore  them^  that  J.  T*  named  in  the  order  of  removal  fint  men- 
to  be  able  to  tioned,  died  on  the  7th  instant,  and  that  the  reasonable  charges 
^'^'^^  ^^  incurred  by  the  suspension  of  the  said  order  of  removal  amounted 
i^^oIS  ^®.*^'-  **•  ^-^  ^®y  directed  the  parish-officers  of  C,  to  which  the 
i&r  his  death,  ^^  pauper  was  to  have  been  removed,  to  pay  those  duurges  to 
without  any  '  the  parish-officers  of  E.  After  the  death  of  «7. 21*  his  wife  and 
sobsequent  children  were  removed  under  the  first  mentioned  order,  from  £. 
^I^^'J^I^J^  to  C.  ;  and  on  appeal  by  the  latter  parish  against  such  order,  and 
^|!^|^^2^^  also  the  order  for  the  pajrment  of  the  charges,  all  the  three  orders 
In  nn  rramn  forj  above-mentioned  were  quashed  as  insufficient,  inasmuch  as  the 
the  seanons  to  order  suspending  the  order  of  removal  had  not  been  itself  takea 
^wsh  that  order  off  by  an  order  of  magistrates  on  the  death  of  «7.  7*.,  subject  to  the 
•"■WJIJjnJL  <>puuon  of  the  Court  on  these  facts.  Upon  the  opening  of  the 
^|^2^|^]^^"|2™  case,  the  Court  mentioned  a  difficulty  which  they  thought  coold 
sent  of  the  *  ^^^  be  gotten  over,  ms.  upon  what  ground  the  Sessions  conki 
charges  of  sudi  quash  these  orders,  which  upon  the  mce  of  them  were  all  good, 
tuMpenmm,        when  the  real  objection  to  the  removal  of  the  wife  and  children^ 

if  any,  was  the  want  of  another  order  of  magistrates  taking  off  the 
suspension  of  the  original  order  of  removal.    The  respondent's 
counsel,  indeed,  suggests  that  the  death  of  the  husband  operated 
as  a  natural  death  to  the  order  of  suspension :  but  the  Court  did 
not  decide  the  case  on  that  ground ;  and  it  was  obaerved,  ^  eowir^ 
that  the  terms  of  the  order  of  suspension  did  not  apply  to  the  case 
of  death,  but  it  was  to  operate  till  the  sick  person  could  be  safeij 
removed ;  for  the  other  reason,  however,  the  Court  quashed  the 
order  of  Sessions;  and  Lb  Blanc  J.  referred  to  the  precedent  of 
a  permission  to  remove  after  an  order  of  suspension,  siven  m  the 
new  edition  of  Bum's  Justice,  as  being  best  adapted  to  such  a 
case. 
Thepowergiv.      881.  RexY.  Chagford,  H.T.I  6^2  GA.  AtB.Sf  A.  235.  — Oa 
•»  ^  °^       th€  ^  December  1816,  two  justices,  removed  WOliam  E^  with  hii 
S5?s    Toi    ^^^  '^^  children,  from  C.  to  S.   This  order  was  on  the  same  day 
S  s.,*of  order-'  Bvmonded,  on  account  of  the  illness  of  William  E.    On  the  1st  a 
Ing  tfie  charges  Jultf  1817)  the  parish-officers  of  C.  believing  Uie  pauper  aofficientlj 
incurred  during  recovered  to  be  removed,  the  following  order  was  made  by  the 
^esutqpmshm    magistrates:  **  Whereas  it  is  now  made  appear  unto  us,  the  jos- 
m^v^be    '*  ^^  ^^^''^  named,  and  we  are  fullv  satisfied  that  the  withm 
paid  by  the  pa.   **  order  of  removal  may  be  executed  witliout  danger;  we  do» 
rish  to  which      **  therefore,   hereby  order    the  same  to   be   forthwith  put   ia 
the  order  is        **  execution  accordingly :  And  whereas  it  is  duly  proved  to  oa^ 
na^,  b  con-     «  upon  oath,  that  the  sum  of  22L  17f.  Hd.  hath  been  iocorred 
onlT^Yis.   **  ^^  ^^^  suspension  of  the  within  order  of  removal ;   we  do, 
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'*  therefore,  order  and  direct  the  churchwardens  or  orerseers  tfat  death  or  re- 
**  of  the  poor  of  the  parish  of  Staveriimy  to  which  parish  the  said  "m>^*1  otiite 
"  William  E.  is  ordered  to  be  removed,  to  pay  the  said  sum  of  {!*"P?»^*°^ 
"  22/.  17*.  lirf.  to  Richard  Thorn  on  demand."     Immediately  Sb^^„per, 
afler  this  order  was  made,  it  was  ascertained  that  the  pauper  was  during  the  woJ^ 
still  too  ill  to  be  removed,  and  accordingly,  on  the  seventh  day  of  pension  of  en 
the  same  month,  the  justices  signed  a  second  order  of  suspension  ^"^^  ofremov. 
in  the  usual  form.    On  the  16th  May  1819,  the  pauper's  father  **' *2Sein *"*" 
died  at  C,  and  by  his  death  two  freehold  houses  m  the  parish  of  ^^^^cn^^^jl^ 
C,  descended  to  the  pauper,  as  heir  at  law.    The  parish-officers  estate  descend- 
of  C  thereupon  ceased  to  relieve  the  pauper  and  his  family.    On  ing  to  him: 


**  hereunto  annexed,  and  we  are  fully  satisfied,  that  such  order  of  peuper,  not 
**  removal  may  be  executed  without  danger ;  we  do,  therefore,  haYina  been  rt- 
*'  hereby  order  the  same  to  be  forthwith  put  in  execution  accord-  moved,  no  or- 
"  ingly.    And  whereas  it  is  duly  proved  to  us,  upon  oath,  that  the  ^^^?Lf**  ^^" 
<'  sum  of  60/.  9«.  hath  been  incurred  by  the  suspension  of  the  said  ^baives  war^ 
•*  order  of  removal ;  we  do,  therefore,  order  and  direct  the  church-  red^ring  the 
'*  wardens  and  overseers  of  the  poor  of  the  parish  of  Sta'aerion^  to  suspension  of 
**  which  the  parish  thtf  said  WiUiam  E.  is  ordered  to  be  removed,  ^  ***?^*V^ 
<*  to  pay  the  said  sum  of  60^.  9*.  to  Richard  Thorny  on  demand/'  ^uHTH^ 
The  pauper  was  never  removed,  but  on  the  18th  February  1820,  ^" 
the  appellants  were,  for  the  first  time,  served  with  the  order  of  re- 
moval, and  with  the  several  other  orders  hereinbefore  mentioned, 
and  on  the  same  day  payment  was  demanded  of  the  several  sums 
of  22/.  7s.  Hd.  and  601.  9s.  as  the  espences  incurred  by  the  sus- 
pension.   Against  these  orders  the  parish  of  S.  appealed,  and 
gave  the  following  notice.    *^  Take  notice,  that  we,  the  church- 
*^  wardens  and  overseers  of  the  poor  of  the  parish  of  S.  in  the  said 
*^  county  of  Devon^  do  intend,  at  the  next  Quarter  Sessions  of  the 
<<  peace,  to  be  holden  at  the  castle  of  Exeter  in  and  for  the  said 
*<  county  of  Devon,  to  commence  and  prosecute  an  appeal  against 
**  an  order  made  under  the  hands  of  Baldwin  Fulfbrd  and  George 
**  Gregory^  two  of  His  Majesty's  justices  of  the  peace  in  and  tor 
*'  the  said  county  of  Devon,  and  bearing  date  the  1st  July  ISlTy 
**  so  far  as  the  same  order  directs  the  churchwardens  or  overseers 
**  of  the  poor  of  the  parish  of  iS.  to  pay  the  sum  of  22/.  17«.  i^d.  to 
**  Richard  Thorn,  as  the  sum  incurred  by  the  suspension  of  an 
**  order  of  the  said  Baldnin  Fulford  and  George  Gregory,  for  and 
**  concerning  the  removal  of  William  E.  tmdn^inifred,  his  wife, 
**  John  E.y  Mary  E.,  and  Elizabeth  £.,  their  children,  from  and 
**  out  of  the  said  parish  of  C.  into  our  said  parish  of  8*    And  also, 
'*  take  notice,  that  we,  the  churchwardens  and  overseers  of  the 
**  poor  of  the  parish  of  5.,  in  the  said  county  of  Devon,  do  also 
**  intend  at  the  next  Quarter  Sessions  of  the  peace  to  be  holden  at 
*^  the  castle  of  Exeter  in  and  for  the  said  county  of  Devon,  to  com- 
^  mence  and  prosecute  an  appeal  against  another  order,  under  the 
**  hands  of  the  said  Richard  Fulford  and  George  Gr^ry,  and 
**  bearing  date  the  7th  day  of  February,  1820,  so  far  as  this  order 
**  directs  the  churchwardens  and  overseers  of  the  poor  of  the 
**  parish  of  S.,  to  pay  the  sum  of  60/.  9s.  to  Richard  Thorn,  as  the 
<<  sum  incurred  by  the  suspension  of  the  said  order,  for  and  con- 
**  cerning  the  removal  of  the  said  William  E.  and  Winifred  his  wife, 
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<<  and  the  said  JoAn  jS.»  Mary  G^  and  £/i«atoA  JE«,  their  cfaiU^ 
**  from  and  out  of  the  said  parish  of  C  into  our  said  |>arkh  of  & 
**  The  SeBsionti  on  appeal^  quashed  both  these  orders^  subject  to  a 
«  case  for  the  opinion  of  this  Court."  —  Abbott  C.  J.   In  tbii 
case>  we  are  called  upon  to  put  a  new  construction  on  this  act  of 
parliament,  which  was  passea  in  order  to  prevent  a  grievance  aris- 
-  mg  from  the  too  great  temptation  afforded  to  parish-officen  by 
orders  of  removal,  to  convey  paupers  from  one  place  to  another 
durinff  sickness.     The  second  section  recites,  that  poor  penou 
are  often  passed  to  the  place  of  their  settlement  durine  the  time 
of  their  sickness,  to  the  great  danger  of  their  lives;  and  it  gives  a 
power  to  magistrates,  in  order  to  remedy  this  inconvenience,  of 
not  carrying  their  order  into  immediate  efliect,  but  of  suspending 
its  operation  for  a  time.    But  then,  in  order  to  prevent  this  from 
producing  any  hardship  to  the  removing  parish,  it  provides,  that 
no  act  done  by  the  pauper  during  the  suspension  shall  give  him  a 
settlement,  and  empowers  the  maffistrates  to  order  the  interme* 
diate  charges  to  be  paid  by  the  parish  to  which  the  order  is  made, 
in  case  any  removal  shall  take  place,  or  in  case  of  the  death  of 
such  poor  persons  before  the  execution  of  such  order.     ITiis 
power,  however,  seems  to  me  to  be  confined  to  these  two  caies 
only,  vix*  the  removal  and  death  of  the  pauper.    Whether  or  not 
it  would  have  been  expedient  for  the  legislature  to  have  provided 
for  the  present  case,  it  is  not  for  this  Court  to  say.    All  that  we 
can  do  is,  to  determine  that  the  non-removal  of  the  pauper  prevents 
the  case  from  falling  within  the  acL    I  should  have  thought,  in- 
deed, that  as  the  order  of  the  magistrates,  not  being  within  the  actp 
was  altogether  nugatory,  the  proper  course  for  the  Sessions  to 
have  pursued  would  have  been,  not  to  have  quashed  the  ordtf,  hul 
to  have  dismissed  the  appeal.    However,  as  thej  have  dooe  sub- 
stantially ri^ht,  I  think  their  order  ought  to  be  confirmed.— Bat- 
let  J.  It  might,  perhaps,  be  the  object  of  the  legislature  when  this 
act  of  parliament  was  passed,  to  take  away  from  parish-officers  the 
inducement  of  a  hasty  removal,  by  giving  a  power  bf  recovering 
the  charges  incurred  in  all  cases,  including  the  present*    But  they 
have  not  said  so,  and  the  safest  course  for  the  Court  is  to  abide  by 
the  words  of  the  statute.    Besides,  in  the  present  case,  a  very 
long  period  has  elapsed,  during  which  this  order  remained  sus- 
pended, and  no  notice  of  it  was  given  to  the  opposite  party*  Now, 
if  that  notice  had  been  given,  ^and  there  are  no  worda  in  the  ad 
that  supersede  the  necessity  of  it,|  it  might  have  enabled  the  other 
parish  to  have  made  prompt  inouiry,  and  to  have  ascertained  the 
fact  relative  to  the  settlement  or  the  pauper.    I  think,  therefive^ 
that  this  affords  an  additional  reason  for  holding  that  the  ^sitions 
have  come  to  a  right  conclusion  in  Uiis  caae.  —  Holrotd  J,  His 
statute  cannot,  I  think,  be  construed  so  as  to  apply  to  this  caie ; 
although,  probablv,  the  legislature  would,  if  it  had  occurred  to 
them,  have  provided  for  it.    ITie  words  used,  however,  are  toe 
express  to  include  the  present  caie.    The  caaes  under  the  statute 
of  Elizabeth^  as  to  ecclesiastical  leasee,  ar^  very  different.    There 
the  worda  of  the  statute,  being  general,  were  restrained  in  con- 
struction, so  as  only  to  include  leases  within  the  intention  of  the 
statute ;  but  here  the  words  are  particular,  and  cannot,  I  think,  be 
extended  by  construction.  —  Order  of  Sessiona  confiinied. 
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882.  Rex  r.  Lampeter^  M.  T.  5G.A:.  3B.&  C.  454.  —  An  order  An  erdtr  of ». 
was  made,  dated  the  14th  day  of  May  1821,  for  the  removal  ^^^^^!^^^S^ 
G.  J?.,  widow,  from  Lampeter  to  LlanjfairclydoEe,  the  execution  of  ^iJ^'S^JJ*^ 
which  order  was  on  the  same  day  suspended,  because  it  appeared  ^j^  \^  tmna 
to  the  justices  that  it  would  be  dangerous  for  the  pauper  to  travel  ortbeinannity 
by  reason  of  infirmity  of  old  age.    By  another  order  of  the  16th  of  of  the  pauper. 
Februari^  1824,  the  same  justices,  reciting  that  the  pauper  G.  R*  ®^*'^^*'** 
was  then  dead»  and  that  it  had  been  duly  proved  to  them  upon  JJ^^^  ^ 
oath  that  the  sum  of  12/.  13«.  6d,  had  been  incurred  by  the  sus-  notice  of  the 
pension  of  the  order  of  removal,  directed  the  churchwardens  and  order  of  removal 
overseers  of  Llanfairclydoge  to  pay  the  said  charges  to  the  church-  wat  aenred  on 
wardens  and  overseers  o^  Lampeter ^  or  to  such  of  them  as  should  Jf.'lJ^*** 
demand  the  same.    On  the  said  16th  o^  February  1824,  the  appel-  ^  ^  blTre- 
lants  were  for  the  first  time  served  with  the  order  of  removal,  and  mo^ed  under 
with  the  other  orders  hereinbefore  mentioned,  and  on  the  same  day  the  order,  until 
payment  was  demanded  of  the  sum  of  12/.  IS5.  Qd,  as  the  expences  after  the  death 
incurred  by  the  suspension.     Against  the  order  of  removal  Llari-  ^^P^^P^' 
fairdydoge  appealed.    Upon  hearing  of  the  appeal  at  the  Quarter  ^^^^^^^ 
Sessions,  the  Court  decided  that  the  pauper  being  dead,  and  the  ctdernothaying 
order  of  removal  and  suspension  not  having  been  executed,  or  any  been  tcrrcd 
service  made  of  them  in  the  pauper's  lifetime,  nor  after  the  pau-  withina 


per's  death,  until  the  demand  of  payment,  the  order  of  removal  ^  *|y»*^ 


became  a  nullity  and  inoperative,  and  they  accordingly  precluded  ^^ 
the  respondents  from  giving  evidence  in  support  of  the  order  of  jjt- 
removal  and  of  the  adjudication  of  settlement  in  the  appellant 
parish,  and  quashed  the  order  subject  to  the  opinion  of  this  Court, 
—  Abbott  C.  J. :  I  am  of  opinion,  that  the  decision  of  the  Court 
of  Quarter  Sessions  is  right.  Tlie  case  of  Rex  v.  5/.  Mary'le'Bone{a)  /|,juiwr,pL879L 
at  the  utmost  only  decided  that  the  death  of  the  pi'^uper  during 
the  suspension  of  an  order  of  removal  did  not  make  the  order  void, 
and  that  the  subsequent  order  for  the  payment  of  costs  was  a  griev- 
ance on  the  parish  to  which  the  removal  was  directed  to  be  mttdjev 
and  therefore  that  an  appeal  lay  against  such  an  order ;  but  no 
question  arose  in  that  case  as  to  the  necessity  of  serving  notice  of 
the  order  of  removal,  or  of  the  order  suspending  it.  That  question: 
now  comes  before  the  Court  for  the  first  time.  The  legislature  has^ 
not  fixed  any  precise  time  for  that  purpose.  It  is  manifest,  how- 
ever, from  the  49  G.3.  c.  124.  §  2.,  that  the  legislature  considered 
that  such  an  order  might  be  served  before  the  removal ;.  and  if  a 
suspended  order  may  be  served,  and  reason  and  convenience  re- 
quire that  it  should  be  served  before  removal,  tlie  service  must  be 
within  a  reasonable  time.  I  am  clearly  of  opinion,  that  a  period 
of  three  years  having  elapsed  between  the  time  when  the  order  of 
removal  was  made  and  the  death  of  the  pauper,  and  no  notice  of 
the  original  order,  or  of  the  order  for  the  suspension  of  it,  having 
been  given  during  that  period,  the  order  was  not  served  within  a 
reasonable  time,  and  consequently  the  order  of  Sessions  must  be 
confirmed.  —  Bayley  J.  The  decision  in  Rex  v.  St,  Mary-le-Bone 
38  perfectly  consistent  with  the  opinion  now  delivered  by  my  Lord 
Chief  Justice.  In  that  case  the  pauper  died  before  the  parish 
sought  to  be  charged  could  have  had  any  opportunity  of  appealing 
agamst  the  order  of  removal.  They  were  bound  to  appeal  to  the 
next  practicable  Sessions  after  the  order  of  removal  was  made. 
Now  the  orders  of  removal  and  suspension  were  made  on  the  3d  of 
c/n/y,  and  the  pauper  died  on  the  11th  ofJuli/.    The  35  G.3.  gave 
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magistrates  the  power  of  suspending  orders  of  removal,  and  gave 
the  costs  of  such  suspension ;  and  it  was  decided  in  the  case  cited, 
that  an  order  for  costs,  consequent  upon  such  order  of  removal 
being  suspended,  was  a  grievance  to  be  appealed  against  within 
the  meaning  of  the  statute  3  fT.  &M.  c.  11.  §9.     It  is  perfectly 
consistent  with  that  decision  to  hold  that  there  should  not  be  an 
indefinite  power  of  delaying  the  service  of  the  order.     It  is  just 
that  the  parish  sought  to  be  charged  should  have  an  opportunity 
of  investigating  within  a  reasonable  time  whether  they  are  litble 
to  the  burden  so  sought  to  be  thrown  upon  them.     By  the  delay 
of  three  years  the  opportunity  of  examining  the  pauper  has  been 
lost,  and  the  expence  incurred  in  the  supporting  the  pauper  may 
be  thrown  upon  a  number  of  persons  who  were  not  inhabitants  of 
the  parish  during  that  period. — Ljttledalb  J.  concurred. — Order 
of  Sessions  confirmed. 

XI.  Of  returning  after  Removal* 

Tbejusticefiiii^  883.  Rex  v.  Hall,  H.T.  7  fVill.  3.  5  Mod.  163.  —  An  order  was 
commit  a  pau-  made  by  two  justices  of  peace  to  remove  a  poor  man  from  R.  to 
PJf'^'JJJ™*  5/.  M. ;  and,  upon  an  appeal,  the  order  was  quashed.  Afterwards, 
^^[*^°"^  upon  a  certiorari  brought,  the  Sessions*  order  was  quashed,  and 
alSMiditbe  ^^^  ^^^^  order  was  confirmed,  so  that  the  poor  man  was  noir 
onfer  be  qiuMb-  settled  at  St.  A.*s ;  but  of  his  own  accord  be  returned  to  R,,  and 
«d  at  fitMom,  the  justices  conceived  that  they  had  not  any  power  to  send  him  to 
and  remored  on  jhg  house  of  correction  for  returning  as  aforesaid,  because  they 
om(^|onif  itbe  ^g^  ^^  opinion  that  the  first  order  was  not  before  them,  being 

removed  by  certiorari.  Therefore  a  motion  was  made,  that  the 
Court  would  grant  a  rule  to  enforce  the  execution  of  the  former 
rule  made  in  this  case,  by  which  the  Sessions'  order  was  quashed, 
and  the  order  of  the  two  justices  confirmed.  —  But  the  Couat 
directed,  that  the  justices  should  have  the  former  rule  of  Court 
showed  to  them,  and  the  order  of  the  two  justices,  and  if  they 
refused  to  punish  the  persons  afterwards,  then  to  move  the  Court 
upon  an  affidavit  of  the  matter. 

The  chai^  of         884.  Rex  v.  Angell,  T.  T.  8  G.  2.  B.  R.  H.  124 The  justicei 

returning  after  of  Berks  had  a  petty  Sessions  to  search  after  vagrants,  and  a  poor 
removal  must  man  residing  in  the  parish  of  B.  being  examined,  confessed  him- 
TTiepMt^must  *®^^  *^  ^^  settled  in  the  parish  of  S. ;  whereupon  the  justices 
be  summoned  Ordered  him  to  be  removed  to  S..-  but  the  pauper  threatened  to 
to  make  his  return,  and  did  return  the  same  day  to  B.^  pretending  colourably, 
defence.  to  be  a  hired  servant  to  a  parishioner  of  B.;    whereupon  the 

defendant,  who  was  a  justice  of  peace  for  Berks,  and  was  present 
at  the  petty  Sessions,  without  any  summons^  or  oath  made  of  hit 
return,  committed  the  pauper  to  the  house  of  correction^  where  he 
was  kept  three  days.  The  Court  was  thereupon  moved  to  grant 
an  information  against  the  defendant.  —  The  Court  allowed  the 
transactions  of  the  petty  Sessions  in  this  case  to  be  irregukr> 
because  there  was  no  complaint  made  of  his  being  chargeable  or 
likely  to  be  chargeable  to  the  parish  o£B.;  but  yet  as  thatwsf 
only  a  mistake  of  judgment,  the  Court  would  not  have  thought  it 
worthy  of  punishment ;  but  the  sending  him  to  the  house  of  cor- 
rection was  punishing  him  af\er  having  convicted  him  unheard, 
and  that  is  contrary  to  natural  justice;  and  thereupon,  upon  the 
authority  of  the  case  of  the  justice  of  Hertford,  they  were  for 
granting  the  information ;  but  as  no  malice  appeared  in  the  jo** 
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tice,  the  Court  allowed  the  prosecutor  to  accept  of  some  proposals    . 
made  by  the  justice  to  make  him  amends,  and  so  it  went  off. 

S85.  Baldmn  v.  Blackmorc,  E,T.  31  G.  2.  1  Burr.  Rep.  595.—  The  warrant 
The  plainti£&    W.  Baldwin  and  5.  his   wife,  being  paupers  le»  committing  a 
gaily  settled  in  the  township  of  B.,  and  having  been  regularly  P*«pe>-^hoiie- 
and  properly  removed  from  M.  to  B.  as  the  place  of  their  last  JJJ^  ^.*° 
legal  settlement,  which  order  was  not  appealed  from,  they  re-  moral,  must  be 
turned  of  their  own  accord,  and  without  bringing  any  certificate  on  the  1 7  G.  2. 
with  them,  from  B.  to  M.    On  this  complaint  being  made  in  writ-  c.5«  M>d  murt 
ing,  and  upon  oath,  to  the  defendant,  who  was  a  justice  of  peace  ^^^^  ^. 
of  the  county  o^  Lancaster,  wherein  the  parish  of  Af.  lay,  by  the  |JJ^<»"* 
overseer  of  the  said  parish,  he  issued  his  warrant  to  bring  them  See  s  Term 
before  him  ;  who  being  accordingly  brought  before  him,  and  the  Rep.  725. 
facts  being  fully  proved,  upon  oath  made  by  T.  Murgatroydf  one 
of  the  churchwardens  of  Af.,  he  committed  both  of  the  paupers  to, 
the  house  of  correction,  there  to  remain  until  they  "  should  be 
*'  discharged  by  due  course  of  law.**     The  questions  were.  First, 
Whether  there  ought  to  have  been  a  previous  conviction  of  va- 
grancy?   Secondly,  Whether   the   wife   could   be  convicted  of 
vagrancy,   or  be  liable  to  be  sent  to  the  house  of  correction 
for  returning  without  a  certificate,  as  she  only  accompanied  and 
resided  with  her  husband  ?  —  Lord  Mansfield  now  delivered  the 
resolution  of  the  Court :  The  warrant  of  commitment  is  illegal. 
There  are  two  acts  of  parliament,  the  13  &  14  Car*  2.  c,  12.  and 
17G.  2.  C.5.,  upon  one  of  which  this  warrant  must  be  founded, 
though  it  does  not  appear  upon  which  of  the  two  the  justice  pro- 
ceeded.    Now   this  warrant  is   not  within  this  former  act   of 
IS  &  14  Car.2.j  nor  is  the  case  itself  within  it.     These  persons  did 
not  go  to  any  parish  carrying  with  them  a  certificate  of  their 
being  inhabitants  of  their  proper  parish ;  nor  is  the  commitment 
made  '*  to  the  house  of  correction,  there  to  be  punished  as  a 
"  vagabond ;"  nor  **  to  a  public  workhouse,  there  to  be  employed 
**  in  work  and  labour;"  as  that  statute  directs:  so  that  the  war- 
rant is  not  at  all  agreeable  to  the  directions  of  that  act,  which 
specifies  the  particular  manner  of  sending   the  offender  to  the 
house  of  correction,  or  to  a  public  workhouse ;  for  it  is  only  **  to 
"  remain  till  discharged  by  due  course  of  law.**     Neither  can  this 
warrant  be  good  upon  the  17  G.  2.  c*5.  because,   though   this 
is  indeed  a  commitment  to  the  house  of  correction,  which  the 
latter  act  directs,  yet  it  is  **  to  remain  there  till  discharged  by  due 
"  course  of  law  ;**  whereas,  by  this  act,  the  power  given  the  justice 
is,  'Uo  commit  such  offenders  to  the  house  of  correction,  there  to 
*'  be  kept  to  hard  labour  for  any  time  not  exceeding  one  month.*' 
But  this  warrant  is  quite  general,  it  is  an  indefinite  commitment ; 
not  for  a  precise  limited  time,  as  this  act  expressly  directs  and 
requires.     Therefore  the  warrant  of  commitment  is  totally  illegal, 
and  consequently  the  plaintiff  is  entitled  to  the  damages  that 
he  has  recovered.     And  you  will  observe,  that  we  go  only  upon 
the  warrant,  which,  for  the  reasons  I  have  mentioned,  we  hold  to 
be  totally  illegal. 

886.   Rex  v.    Cole,  M.  T.  12  G.  3.  M5S.  — This  was  a  mo-  tbtoommft- 
tion  to  discharge  a  man  out  of  custody  upon  the  following  ob-  "^witofapau- 
jections.     First,  the  commitment  doth  not  state  to  what  place  the  ?^  ^[JJ****"*" 
roan  returned.     Secondly,  Nor  that  he  returned  without  a  certi-  ^^\  jj^ 
ficate.     Thirdly,  That  it  did  not  appear  that  he  had  beeo  before  ftate  thepariA 
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to  which  1m  re-    convicted  as  a  vagrant,  which  prior  conviction  alone  under  the 
turned.  j^  Q^q,  c.  5.  gives  a  power  of  commitment  for  a  month.  —  Lucas 

on  the  other  side  contended,  that  it  had  never  been  determmed, 
that  a  prior  conviction  was  necessary.  This  commitment  maj  be 
supported  under  the  13  &  14Car.£,  if  not  under  the  17  G.  2.; 
and  insisted,  that  it  must  be  understood  that  he  returned  to  the 
parish  of  the  Holi/  Trinitg,  because  it  was  stated  that  he  was  re- 
moved from  thence.  —  llie  commitment  was  as  follows:  **To 

" constables  of    Cambridge^    and    to  — —  keeper  of . 

*'  These  are  to  command  you  the  said  constables,  in  His  Majesty's 

**  name,  forthwith   to  convey  and  deliver  into   the  custody  of 

**  the  keeper  of  the  said  workhouse,  the  body  of  Eiert  Cole 

<<  for  returning  from  the  parish  of  Si.  Sepulchre^By  after  a  legal 

*<  warrant  of  removal  from  the  parish  of  the  Holt/  Trinttvy  in  the 

**  town  aforesaid ;  and  which  warrant  of  removal  was  con^med  by 

"  the  last  General  Quarter  Sessions  of  the  county  of  Cambridge: 

^'  and  you  the  said  keeper  are  hereby  required  to  receive  the 

"  said  Elere  Cole  into  your  custody  in  the  said  workhoosei  and 

**  keep  him  to  hard  labour  for  the  space  of  one  month.*'  —  Lobd 

Maksfieu>.:  This  commitment  cannot  be  supported  ;  it  does  not 

.  say  to  what  place  he  returned.  —  Aston  J.  It  is  totally  uncer- 

.  tain  —  WiLLES  J.  of  same  opinion.     The  commitment  must  be 

:  quashed. 

An  order  of  re.      ^887.  Rex  v.   Fillongley,   M.T.  29  G.  3.  ^T.  iJ.  709- —The 

YDoval  only  pre-  pauper  «/.  G.,  was  removed  from  the  parish  of  -F.  to  the  hamlet 

Tenu  the  party    of  AT.,   and  on  the  same  day  on  which  he  was    delivered  with 

Uiereby  remoT-    ^^  g^^j^j  order  of  removal  he  returned  back  to  the  tenement  in  J, 

ingwHdiTine"  ®^  ^^^  yearly  value  of  10/.  and  upwards,  which  he  had  before 

«t»te  of  vagran-  rented  and  resided  on  for  some  years  ;  but  without  making  any 

cy  to  the  same     new  agreement  with  his  landlord :  after  residing  thereon  about 

parish.  three  quarters  of  a  year,  he  was  again  removed  to  F,     An  appeal 

K*  M**rth         ^^®  entered  aj^ainst  the  first  order,  but  not  prosecuted.  —  The 

4i^^'d\,A55»      Court  were  of  opinion,  that  G.  had  a  right  to  return,  for  that  sn 

order  of  removal  only  prevents  a  return  in  a  state  of  vagrancy- 
A  conviction  888.    Mann   v.  Davers,  M.  T.  60  G.  3.   SB.  &  A.  lOS.  —  Ac- 

stated,  that  tion  for  false  imprisonment.  Plea,  not  guilty.  The  cause  ^vas 
plaintiff,  hav-  ^rjcd  before  Dallas  C.  J.  at  the  Strffblk  Spring  assizes,  181^ 
ing  ^®"  when  a  verdict  was  found  for  the  plaintiff,  AiSs,  damages,  sut^ect, 

a  magistrate'on  ^^'     ^^^  defendant  was  a  magistrate  of  the  county  of  Sufolk, 
an  information    and  had  committed  the  plaintiff  to  prison  as  an  idle  and  disorderly 
cliarging  him      person  under  the  17G.2.  c.  5.     The  defence  was  a  regular  re- 
wiih  having        corded  conviction  of  the  plaintiff,  and  the  information  stated,  that 
unlawfully  re-     ^yithin  three  months   the  plaintiff  unlawfully  returned  from  the 
a  certificate  to"    Parish  of  A.  to  the  parish  of  ^.,  from  which  last-mentioned  parish 
a  parish  from      he  had  been  legally  removed  to  the  said  parish  of  A.  by  an  order, 
which  he  had      &c.  without  bringing  a  certificate  from  the  said  parisii  of  ^.    The 
been  removed,     conviction  then  Stated  that  the  plaintiff  being  brought  before  the 
that  SrclriS^"     defendant  had  confessed  himself  guilty  of  die   offence.     It  ap- 
he  confessed       pcared  from  the  facts  stated  in  the  case  that  when  the  plaintiff 
himself  guilty :    returned  to  the  parish,  he  was  not  in  a  state  of  pauperism,  bat 
Held,  tliat  this    that  he  maintained  himself  by  his  own  labour,  and  that  he  was 
co^iction  w^    actually  taken  up  upon  the  charge  upon  which  he  was  convicted, 
S«  c^^'aSr     '^'icn  he  was  workmg  in  the  harvest-fields.     The  question  was, 
titat  it  waa  not     Whether  the  conviction  was  a  bar  to  the  action  ?  —  Abbott  C.  J. 
jDfcftnfyto        This  information  pursues  the  language  of  the  statute,  and  in 
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SO  doing,  it  does  all  that  is  necessary  to  be  done.     The  returning  «tate  in  it  ex- 

to  the  parish  without  a  certificate,  was,  at  least,  primd  facie  evi-  ^wly  any  "ct 

dence  of  his  being  an  idle  and  disorderly  person,  and  then  it  was  ifb^^^S-' 

for  tlie  defendant  to  show  that  he  had  a  lawful  excuse  for  return-  the  pany  con. 

ing.    It  would  be  extraordinary  indeed,  if  a  person  who  refuses  to  rioted  to  show» 

answer,  and  suffers  the  magistrate  to  convict  him,  should  after-  in  his  defence, 

wards  be  at  liberty  to  bring  an  action  against  the  magistrate ;  the  *****  ^^,^^  °^* 


sute 


defendant  here  confessed  the  substance  of  the  charge,  and  when  ©f  pnupensm, 
called  upon  ibr  an  excuse,  he  does  not  give  one,  but  suffers  impri- 
sonment  in  order  that  he  may  afterwards  bring  an  action  agamst 
the  magistrate.  If  we  to  were  hqld  this  information  to  be  bad,  it  ia 
impossible  to  say  how  many  actions  might  be  brought  against 
magistrates  under  similar  circumstances.  —  Bayley  J.  The  facts- 
of  the  case  induce  a  suspicion,  that  it  was  one  of  considerable 
hardship  on  the  party  who  had  been  removed.  We  must,  how- 
ever, consider  the  situation  in  which  magistrates  would  be  placed^ 
if  a  party,  who  neglected  to  make  his  defence  when  he  had  the 
opportunity,  could  afterwards  sue  the  magistrate.  It  seems  that 
the  parish-officer  had  lodged  before  the  magistrate  a  complaint^ 
upon  which,  if  established,  the  party  was  liable  to  punishments 
The  substance  of  the  charge  was  that  he  had  returned  unlawfully  ; 
if  he  could  show  any  lawful  excuse  for  his  return  he  might  have 
stated  that  before  the  magistrate :  he,  however,  confesses  that  he 
is  guilty  of  the  offence  charged,  upon  which  the  law  says  that  he  is 
an  idle  and  disorderly  person,  ana  I  am  of  opinion^  that  he  cannot 
now  turn  round  and  bring  an  action  against  the  magistrate. — 
HoLROYD  J.  concurred.  —  Best  J.  This  conviction  appears  to 
be  in  the  ordinary  form  ;  nevertheless,  I  must  say  that  tne  parish^ 
officer  acted  most  improperly  in  taking  a  man  up  as  a  vagrant,  who 
was  at  work  in  the  harvest-field.  But  when  he  was  before  the 
magistrate,  and  alleged  no  fact  to  show  that  he  was  not,  as  he  ap- 
peared to  be,  in  a  state  of  vagrancy,  the  magistrate  could  do 
nothing  but  convict  him.  Had  he  stated  to  the  magistrate  that  he 
returned  for  the  purpose  of  working,  it  would  have  been  a  ques- 
tion for  the  Court  whether  the  magistrate  should  not  have  used 
the  language  of  this  Court  in  the  case  of  Rex  v.  Fillongley,  (a)  —  (o)-<^n/tf,pl.887. 
Judgment  ior  the  defendant* 

XII.  O/*  Orders  unappealedjrom. 

889.  Rex  v.  Chipping  Farringdott,  T.T.\2  Will,  3.  2  Salk.  48.  If  a  pauper  be 
— «/.  S,  was  removed  by  order  of  two  justices  from  the  parish  of  renjoYed  by 
A.  to  Chalburj/j  and  from  thence  by  order  of  two  justices  to  2'^*'^^"**ot 
Chipping.     It  was  objected,  that   Chalburi/  ought  to   have  ap-  be^removed "o 
pealed.  —  Holt  C.  J.  declared,  that  sendmg  tne  poor  man  to  a  third  pariah 
a  third  place  is  falsifying  the  first  order,  which  cannot  be  done  but  without  appeal. 
by  appeal ;  for  the  order  of  two  justices  is  a  determination  of  the 

nght  against  all  persons  till  it  be  reversed :  therefore  the  order 
was  quashed. 

890.  Spitalfields  v.  Bromlej/,  E.  T.  li  Ann.  IS  Fin.  Abr.  ^6S*  An  order  of  re- 
—  A.  was  removed  to  the  parish  of  Stepney ,  which  did  not  appeal,  nioval,  though 
Exception  was  taken  that  the  removal  ought  to  have  been  to  the  toawrong/rf«», 
township  of  Spitalfields,  for  Stepney  \^  divided  into  four  townships,  ",^^^2^ 
and  the  poor  nave  been  removed  from  one  township  to  another  in  from.  See  Rex  v. 
the  same  parish,  and  the  statute  takes  notice  of  townships  as  well  KirkbyStepheo, 
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as  parishes,  and  Spitalfields  is  a  hamlet  of  Stepney <.  —  Pbr  Cur. 
If  a  person  be  removed  to  a  wrong  place,  that  place  ought  to 
appeal,  and  so  ought  Stepney y  if  it  were  a  wrong  place,  or  else  the 
order  will  be  conclusive  upon  them ;  but  this  is  here  a  matter  not  in 
the  record.  Justices  of  peace  are  not  obliged  to  take  notice  of  the 
division  of  parishes  into  townships  and  villages,  which  maiiitain 
their  own  poor  severally  and  distinctly :  Stepney ^  upon  an  appeal, 
might  have  shown  that  the  person  did  belong  to  the  township  of 
SpitalfieldSf  which  might  have  been  a  reasonable  cause  to  dis- 
charge the  order.  Two  townships  within  a  parish  are  the  same  as 
two  parishes,  yet  the  churchwardens  are  overseers  of  the  poor  of 
the  whole  parish,  though  so  divided,  and  have  a  superintendency 
over  the  whole  township  and  villages. 
An  order  of  891.  Rex  v.  Woodchestety  M.  T.   16  G.  2.    Burr.  S.  C.  191.— 

removal  unap-  y.  //,  and  his  three  daughters  were  removed  from  N.  to  fF.  TTic 
pealed  against  Sessions  confirmed  the  order,  and  stated  that  before  the  three  cbil- 
to  Ae^factof**  ^^^^  ^^^^  born,  //.,  their  father,  and  Hester  their  mother,  if«re 
marriage,  and  removed  in  the  year  1731  from  N,  to  TV.;  and  that  the  said  order 
even  as  to  after-  of  removal  was  confirmed  at  the  then  next  Sessions,ybr  xjMint  of  an 
bom  children,  appeal  thereto.  Upon  the  appeal  against  the  present  order  of  re- 
fl^J'  ^*'*'  rooval,  the  Sessions  refused  to  permit  the  parish  of  fV,  to  show  that 
See  Rex  V.  ^'  ^'*  previous  to  the  removal  in  the  year  1731,  was  married  to 

8t.Mary,  Lam-  another  woman,  and  that  she  was  still  living.  It  was  insisted  that 
bethpjpoif,  pL  although  the  order  unappealed  from  in  1731,  was  conclusive  as  to 
S02.  the  settlement  of  T.  H.y  yet  that  the  parish  of  W.  were  not  therelMr 

concluded  as  to  the  three  children  born  afterwards.  — LebCX 
It  must  be  agreed  that  the  original  order  confirmed  by  the  Sesstons 
is  final  as  to  the  man  and  \?ife.  Then  the  man  and  the  children 
being  again  at  N.,  are,  a  second  time,  removed  to  W,  as  their  set* 
tlement ;  and  upon  appeal,  it  is  attempted  to  give  evidence  **thnt 
"  the  father  and  mother  were  not  man  and  wife."  But  that  nmst 
have  been  examined  and  inquired  into  by  the  two  justices  who 
made  the  original  order ;  for  they  have  removed  these  two  persou 
as  man  and  wife.  It  seems  a  very  foreign  intendment  to  suppose 
that  the  mother  had  any  other  right  to  the  settlement,  than  as  the 
wife  of  //.  And  if  she  was  removed  as  his  wife,  her  settlement 
has  been  determined.  And  the  present  inquiry  relating  to  the 
children  must  depend  upon  her  settlement  as  wife  to  H.— 
ChapfleJ.  An  order  of  removal  confirmed  by  the  Sessions  upon 
the  merits,  is  conclusive  against  every  body  ;  and  so  it  is  also,  if 
confirmed  by  them  without  appeaL  I1iis  woman  was  removed  at 
wife  to  //. ;  we  cannot  intend  that  she  had  any  other  settlement. 
It  seems  to  me  to  be  an  estoppel.  —  Wright  and  DsNvisosr  Ji. 
thought  this  exactly  within  the  case  of  New  Windsor  and  WliiU 
{a)Ani€^\,1Sl*    Waltham  (/z),  where  it  was  determined,  '*  that  if  a  parish  give  a 

^*  certificate  to  a  man  and  his  wife,  they  arc  bound  both  as  to  the 
'*  man  and  wife,  and  also  as  to  the  children  ;  and  they  cannot  be 
**  admitted  to  dispute  the  validity  of  the  marriage."  Now  does 
not  this  confirmed  order  bind  as  much  as  the  certifiicate  binds? 
It  is  a  judgment  of  a  Court  that  had  a  proper  jurisdiction  ;  and  is, 
therefore,  as  strong  as  the  acknowledgment  by  a  certificate.  — 
Strange  would  have  distinguished  the  certificate  case  of  Ves 
Windsor  and  White  Waltham  from  the  present.  —  Bat  the  Court 
said  they  could  see  no  distinction  between  them ;  and  were  satit- 
fied  that  they  ought  not  to  b^  let  in  to  controrert  the  queetioii  of 
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the  marriage  over  again.  The  settlement  of  the  children  is  a  de- 
rivative  settlement;  it  must  and  will  depend  upon  the  validity  of  the 
mother's  marriage,  and  cannot  be  controverted  without  contro- 
verting the  marriage,  which  has  been  already  admitted. 

892.  Rex  v.  Silchester,  H.  T.  6  G.  3.    Burr.  S.  C.  551.  —  J.  M.   An  order  of  jiu- 
and  G.  fF.  were  sent  by  an  order  of  two  justices,  from  N»  to  JE.,  ticw  unappcAl-. 
by  the  names  of  "  George  Wise  and  Jane  his  wife ;"  and  there  was  ^p'??,"'^*'^ 
no  appeal  from  the  order.     The  parish  of  E.  afterwards  finding  S.P.Fotoy,8ia. 
that  Jane  was  not  the  wife  of  George  JVise,  removed  her,  by  ori- 
ginal order,  by  the  name  of  "  Jane  Moor,  single  woman,"  from 
JS,  to  S, ;  from  which  the  parish  of  S.  appealed.     Upon  hearing 
the  appeal,  it  was  proved  that  she  never  was  married  to  George 
Wise;  and  therefore  the  Sessions  affirmed  the  order  of  the  two 
justices.  —  The  Court  :  If  she  was  not  his  wife,  it  might  have 
been  controverted :  but  as  they  have  neglected  to  appeal  when 
they  had  a  proper  opportunity  to  show  it,  they  are  estopped  to  say 
so  now. —  And  Aston  J.  mentioned  a  case  of  one  Maru  Broomhall, 
where  the  parish  of  Maidstone  having  given  a  certificate  calling 
her  the  wife  of  Richard  Burden,  they  could  not  afterwards  con- 
trovert it. 

895.  Rex  y. Ll(inrhi/dd(a),  H.T.  10 G,S.   Burr.  S.C.  658.— The  An  ordw  of  re- 
paupers  were  removed  from  L.  to  R.,  and  were  accordingly  deli-  moval  deserud 
▼ered  to  the  officers  of  R.;  who  maintained  them  for  some  time  by  th«p«riihiB 
after,  at  the  joint  expence  of  both  parishes.     Notice  of  appeal  to  T'''*"^  iavour  it 
the  said  order  was  served  on  the  officers  of  L.  by  the  officers  of/?./  ^.j.  gJ^^g 
and  on  the  morning  of  the  Quarter  Sessions,  previous  to  the  filing  to  take  the  pau- 
of  the  appeal,  the  officers  of  L.  consented  to  take  the  paupers  back  per  back,  is  not 
to  their  custody,  without  giving  the  parishioners  of  R.  the  trouble  on  being  unap- 
of  appealing  against  such  order.     The  parish  of  L.  thereupon  re-  P«*l«dfroro, 
moved  the  paupers,  by  order  of  two  justices,  from  L.  to  Z).,  who  Sw  pajrwTto* 
appealed  thereto;  and  upon  such  appeal,  the  settlement  of  the  which  the  pau^ 
paupers  was  proved  to  be  at  Z>. ;  but  it  appearing  in  evidence  on  perwaire- 
the  behalf  of  the  parish  of/).,  that  the  order  removing  them  toR.  as  nioTed. 
aforesaid  had  not  been  appealed   against,  the  Sessions  were  of  (a)  See  Rcz  o. 
opinion  that  the  order  of  removal  from  L.  to  D,  ought  to  be  Diddlebury, 

auashed ;  and  it  was  quashed  accordingly.  It  was  contended,  P^»  P'*  ^^' 
lat  though  an  order  of  removal  submitted  to  and  not  appealed 
from  is  conclusive  upon  the  non-appealing  parish,  as  against  all  the 
world,  yet  that  this  rule  is  to  be  underbtood  to  relate  only  to  a 
subsisting  order,  but  not  to  a  deserted  one ;  and  therefore  the  Ses- 
sions had  made  a  great  mistake  in  applying  this  general  principle 
to  the  particular  case  of  the  order  removing  the  paupers  from  L. 
to/2.;  which,  being  found  to  be  wrong  one,  was  by  consent  of 
both  parties  concerned  in  it  abandoned  and  deserted,  and  the 
paupers  taken  back  again  by  the  pari^ih  in  whose  favour  it  was 
made ;  and  was  consequently  at  an  end,  and  must  be  considered 
as  if  it  never  had  existed.  So  that,  upon  the  whole  of  the  circum- 
stances stated,  /2.  was  not  concluded  by  it ;  although  they  had  not 
actually  pursued  the  appeal,  of  which  they  had  given  notice;  and 
which  they  were  ready  to  proceed  upon^  if  L,  had  not  consented 
to  take  back  the  paupers.  It  was  contended  on  behalf  of  the  pa- 
rish of  D.y  that  it  was  not  in  the  power  of  private  persons  to  put 
an  end  to  the  order  for  removing  these  paupers  to  /{.,  whilst  an 
appeal  was  thus  going  on  against  it.  The  order  removed  them  to 
B.,  and  R.  not  havbg  appc^ed»  is  concliidedi  at  againit  all  othar 
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pariekeft,  to  dispute  their  belonging  to  R.  — Lokp  Mavsvield; 
The  order  was  made  in  favour  of  L, ;  L*  gave  it  up,  and  consented 
to  take  the  paupers  back,  without  giving  R,  the  trouble  of  appeal- 
ing against  it.     May  not  a  party  give  up  a  judgment  intended  for 
his  own  benefit  ? 
An  order  of  re-      89*.  Rex  v.  Kirkby  Stephen^  T.  T.   10  G.  3.  MSS.  —  JT.  B.  and 
moral  to  a  PA-    his  family  were  removed  in  August  1769,  from  K.  to  W.     Upon 
'vh  coDKttiBg     appeal  the  case  stated  by  the  Sessions  was  as  follows :    The  parish 
ihiTO^bbindiiciff  ®^  ^'  consists  often  difierent  townships,  which  maintain  their  poor 
on  fhe  towndi^  separately,  and  have  separate  overseers  (a},  of  which  townships  X. 
to  wbfch  it  is      and  Wm  are  two.    The  pauper  was  settled  in  JF.,  by  renting  a  farm 
dalfTcred  if  not   of  251.  a  year  for  four  years,  and  by  residing  upon  it  upwards  of 
appeftledfhmu     three  years,  and  in  the  fourth  year  went  to  assist  his  sister,  who 
U)  8e0  Rex  v.    ^^3  a  shopkeeper  at  AT.,  and  lodged  there  with  her  upwards  of  forty 
rfaSf^'***^  days,  during  which  time  he  went  daily  to  manage  and  occupy  hu 
,  farm  aforesaid.     Afterwards  he  went  to  Newport  in  the  county  of 

Salop f  married  there,  and  had  several  children;  and  becomii^ 
ehai^eable,  was  removed  from  thence,  by  order  of  two  justices  of 
the  county  of  Salop.  In  February  1768,  one  of  the  overseers  of 
Nevoport  brought  the  pauper  and  his  family,  with  the  said  order,  to 
T.  PetlUf  then  overseer  of  the  said  township  of  J^.,  and  deliTered 
the  said  order  to  him.  Pettu  said,  that  the  pauper  belonged  to  the 
-..-■..  ^  township  of  W.^  and  that  he  had  rather  the  pauper  belonged  to  the 

township  of  iJC.,  because  he  (Petty)  had  a  larger  estate  in  iv.  than  in 
K.;  and  then  he  went  away,  leaving  the  order  with  the  overseer  of 
Newport,  and  the  pauper.  Notice  was  given  to  the  overseers  of 
K.i  and  to  the  pauper,  to  produce  the  original  order  ;  but  that  not 
being  produced,  the  Sessions  admitted  a  copy  written  and  attested 
by  the  pauper  to  be  read :  it  was  directed  to  the  churchwarden^ 
&c.  of  the  parish  of  Newport,  &g.,  and  to  the  churchwardens,  Ac  o( 
the  parish  of  K.  Sec,  and  the  settlement  of  the  paupers  is  adjudged 
to  be  in  the  parish  of  isT.  It  appeared  also,  that  about  a  week&r 
the  time  that  the  pauper  was  brought  to  K.,  he  went  to  fT.  and 
delivered  the  original  order  of  removal  from  Newport  to  John  Has* 
well,  who,  he  had  been  informed,  was  overseer  or  fV.^  who,  having 
read  the  order,  said  he  could  do  nothing  in  it  till  there  had  been  s 
parish-meeting,  and  returned  it  to  the  pauper.  Some  time  after- 
wards the  pauper  was  applied  to  by  an  inhabitant  of  fV.  for  a  copy 
of  the  order  of  removal,  which  he  accordingly  delivered  to  hiio, 
and  the  copy  was  admitted  as  evidence  in  Court.  It  appeared  also, 
that  the  pauper  remained  in  /jT.,  and  was  maintained  by  his  aster, 
for  near  a  year  and  a  half,  in  the  township  of  K.^  when  his  sister 
dying,  he  asked  relief  of  the  township  of  K.  It  did  not  appear 
that  any  appeal  had  been  made  from  the  order  of  removal  nm 
Newport,  but  the  pauper  had  the  order  from  the  time  that  Pettjf 
left  It,  and  was  carried  with  it,  by  the  overseers  of  the  township  d^ 
K.,  before  two  justices  of  peace,  when  the  said  order  was  either 
left  with  the  justices,  or  delivered  to  Thompson,  one  of  the  orer- 
seers  of  the  township  of  K.,  the  pauper  not  having  since  seen  it. 
The  Sessions  quashed  the  order  of  removal  from  the  township  of 
K.  to  the  township  of  W.  —  Lord  Mansfield  :  This  case  re- 
(4)  Spitaliieldi  sembles  very  much  that  in  Viner  of  Rex  v.  Stepncj/.  (b)  The 
V.  Bromley,  township  of  the  parish  which  is  named  in  the  order,  and  to  which 
afKr,p.890.      the  pauper  is  brought,  ought  to  appeal.     The  justices  are  not 

obliged,  nor  perhaps  is  it  in  their  power,  to  take  notice  of  the  diri- 
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sions  of  parishes.     The  statute  IS  &  14  Car.  2.,  which  takes  notice 

ef  the  divisions  of  parishes,  directs  the  removal  of  paupers,  not  to 

such  divisions,  but  to  such  parishes.     It  would  introduce  extreme 

confusion  and  inconvenience  if  townships  might  lie  in  this  manner* 

There  does  not  exist  such  a  place  as  the  parish  of  K,  for  the  pur-> 

pose  of  maintaining  the  poor,  and  K.  could  not  get  rid  of  this 

order  but  by  appeal:  an  order  unappealed  from  is  undoubtedly  'nt 

final. — Tlie  other  Judges  concurring,  the  order  of  Sessions  was 

confirmed. 

895.  Rejs  v.  Hinxtoorthf  H.T.  18  G.3.  CaldA2.  —  The  paupers,  An  order  !«•  . 
S.  G.,  the  wife  of  «/•  G.,  and  their  five  children,  were  removed,  by  moving  a  wo-r 
an  order,  dated  17th  June  1776,  from  C.  to  H.;  but  to  this  order  "'^•f  ^^ 
the  parish  of  //.  neglected  to  appeal.    By  another  order,  dated  Jp^^f,^^ 
30th  October  1776, «/.  G.,  S.  his  wife,  and  their  five  children,  were  oondttsive 
removed  back  from  //•  to  C. ;  and  the  parish  of  C.  appealed  Bgainsttbe 
against  this  last  order,  insisting,  that  as  the  former  order  was  not  p«riab  m  to  tho 
appealed  against,  it  was  conclusive  as  to  the  whole  family;  but  *?^^*?*     n 
the  Sessions,  after  hearing  evidence  as  to  the  husband's  settle-  injr'hw  Am«!/&w 
ment,  confirmed  it  as  to «/.  G.,  and  discharged  it  as  to  his  wife  and  itunpoits that 
children.     The  wife  and  children,  however,  soon  afterwards  re-  the  removal  waft 
turned  to  their  husband  and  father  at  C.  /  and  by  another  order,  *<>  *«  iettle- 
dated  20th  January  1777,  the  five  children  were  removed  from  l?^*'™^ 
C.  to  H.     The  parish  of  H.  appealed  from  this  order,  and  the   Xowceeter^oil 
Sessions  confirmed  the  order,  except  as  to  two  of  the  children,  pi^  898. 
who  as  nurse-children  were  not  removable.     It  was  admitted,  that 
the  question  in  this  case  was,  to  what  extent  the  first  order  re- 
moving the  mother  and  her  five  children  to  H.  was  conclusive 
against  tliat  parish  ?  And  it  was  contended  that  as  the  husband, 
«7.  H.y  was  not  removed  by  the  first  order,  his  settlement  was  not 
fixed  at  H.  by  not  appealing  against  the  order,  but  that  it  was 
open  to  the  Sessions  on  the  appeal  against  the  second  order  to 
inquire  into  the  fact  of  the  settlement.     But  on  the  other  side  it 
was  insisted,  that  as  S.  G.,  was  by  the  first  order  removed,  as  tlie 
wife  of  J,  G.,  it  must  be  implied,  that  she  was  removed  to  her 
husband's  settlement,  and  that  therefore  the  order  precluded  the 
parish  of  //.  from  saying  that «/.  G.  was  not  settled  m  that  parish. 
—  Lord  Mansfield  :  There  is  nothing  at  all  in  this  case.     The 
first  order  unappealed  from  is  conclusive.      The  parish  of  //. 
neglected  to  appeal  at  the  time  they  were  aggrieved,  and  their 
being  too  late  now  is  their  own  fault.  —  The  first  order,  dated 
17th  June  1776,  was  affirmed,  and  the  two  subsequent  orders  dis- 
charged, (a) 

(a)  Tho    same    point    was    decided  that  any  act  bad  been  done  in  the  in- 

in   Rex  v.  Leigh,    M.  T.    19G.  3.  —  tcrval  of  the  two  orders  of  the  justices 

Two  justices,  by  order,  dated  April  25,  to  vary  the  right  of  settlement  of  the 

1778,  removed  Alice  Cooper,  wife  of  paupers,  Rou»  moved  to  quash  the  last 

Richard  Cooper,  and  their  four  children,  order  of  justices,  and  the  order  of  Ses- 

from  Ewcll  to  Leigh  ;  and  the  Sessions,  sions  con6rming  it,  upon  the  ground 

on  appeal,   quashed  the   order.     Two  tliat  an  order  qtuuhed  on  appeal  is  as 

other  justices,  by  order,  dated  July  22,  conclusive  between   the  parties  as  an 

1778,  removed  Richard  Cooper,  Alice  order  con/Jrm«f  h  conclusive  agtsinst  the 

his  wife,  and  their  four  children,  from  world:  — and  Wallace,  upon  the  autho- 

the  same  parish  to  the  same  parish ;  rity  of  the  above  case  of  Rez  v-  Hinz- 

mnd  tlie  Sessions,  on  appeal,  confirmed  wortli,  acknowledged  that  these  orden 

tlic  order.  Tliesc  orders  liciiig  removed  could  not  be  supported,  and  both  orders   ' 

by  certiorari^  and  it  not  being  suggested  were  accordingly  quashed. 
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Ao  order  of  re- 
moval directed 
to  a  place  that 
basnooTerseen, 
it  not  conclu- 
UTe  though  un- 
appealed  from* 

aCCftld.  248. 

(a)^filf,pl.894. 
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All  ORWf  Tt*' 

moving  a  ctrti^ 

from  a  third 
paiidi  to  the 
poHA  to  which 
he  toat  certUUdt. 
unappealea 
from,  is  con  • 
cluave  against 
that  parish  on  a 
subsequent  re- 
moval to  the 
ceHifying 
parish, 

(4)Po**,pl.917. 

(c)  But  the  first 
removal  in  that 
case  was  as  well 
as  the  second, 
to  the  certifying 
parish. 

An  order  re- 
moving a  wife, 
if  unappealed 
from,  is  con- 
clusive as  to  the 
husband's  set- 
tlement, 
although  he  is 
not  in  fact  set- 
tled in  the 
parish. 
S.C.Ca]d.  497. 


896.  Rex  v.  Swalcliffe,  H,  T.  23  G.  3.  Editor^  MSS.  —  The 
paupers,  T.  H.  and  M.  his  wife,  were  removed  in  the  month  of 
January  1782,  from  iS.  to  A,  There  was  no  appeal  to  the  next 
Sessions  fron  this  order.  But  the  pauper  being  likely  to  be- 
come chargeable  to  A,y  they  were  removed  back  to  S.  It  was 
contended,  that  the  first  order,  being  unappealed  from,  was  con* 
elusive  ;  and  the  case  o^  Rex  y.  Kirkby  Stephen  (a)  was  cited.  Bat 
it  was  said,  on  the  other  side,  that  an  oruer  unappealed  from  is 
only  conclusive,  when  directed  to  a  place  to  which  a  removal  can 
be  legally  made ;  but  that  in  tlic  present  case  it  appeared  that  A. 
was  only  a  large  village,  which  maintained  its  poor  in  common 
with  the  parish  of  W.,  and  had  no  separate  overseers  or 
other  officers  to  receive  the  pauper ;  and  that  JK.  could  not  pos- 
sibly appeal  in  this  case ;  for  not  being  parties,  they  were  not 
entitled  to  interfere  or  to  be  heard.  —  Lord  Mansfield  :  This 
was  in  fact  no  removal  at  all,  and  being  a  mere  nullity  cannot  be- 
come the  subject  of  appeal ;  and  to  make  an  order  unappealed 
from  conclusive,  it  must  be  a  legal  order. 

897.  Rex  v.  Ealing,  M.  T.  25  G.3.  Editor'*  lifSS.  — In  the 
year  1733,  a  certificate  was  granted  by  E.  to  the  parish  of  B.,  ac- 
knowledging «/.  C*.  to  be  their  inhabitant  legally  settled  in  JE^ 
under  which  certificate  he  resided  at  B.f  where  his  son  T.  C 
was  born.  Some  time  afterward  A.  C,  the  pauper^  wife  of 
7*.  C,  went  with  her  children  to  reside  in  the  parish  of  St.M^ 
from  which  they  were  removed  in  September  1779,  as  likely  to  be- 
come chargeable,  by  an  order  of  two  justices,  to  J?.,  as  the  place 
of  their  last  legal  settlement,  from  which  order  2?.  did  not  appeal. 
The  pauper  and  her  family  remained  in  B,  till  the  2d  of  August 
1783,  when  the  pauper  was  removed  by  an  order  of  two  justices 
under  the  certificate  from  B,  to  E*  —  The  Session,  on  appeal, 
confirmed  the  order.  — Wilson  and  Fanshaw,  in  support  of  the 
orders,  cited  Rex  v.  Osgathorpe  (6),  which  was  a  removal  of  a  cer- 
tificatC'person  after  a  former  order  of  removal  quashed^  because 
he  was  not  then  actually  chargeable,  {c)  They  said,  the  first 
order  of  removal  here  was  because  **  likely  to  become  charge- 
"  able,"  whereas  B.  could  not  remove  to  E.  till  actually  charge- 
able, and  therefore  ought  not  to  be  bound  by  that  order.  — Lord 
Mansfield  :  The  order  of  removal  from  St.  M.  to  B.  is  unap- 
pealed from  and  conclusive.  —  Orders  quashed. 

898.  Rex  v.  Towc^ster,  H.  T.  25  G.3.  Editor'^  MSS,  —Two 
justices,  by  an  order  dated  the  31  st  March  178i,  removed  M.  C 
and  her  four  children  from  T,  to  //.,  as  to  the  place  of  her  last 
legal  settlement.  By  another  order,  dated  27  May  1784,  two 
other  justices  removed  R,  C.  from  i/.  to  T.  —  The  Sessions,  on 
appeal,  confirmed  the  last  order,  and  stated  the  following  case: 
On  the  17th  of  September  1773,  R,  C,  M.  his  wife,  J.  their  ws^ 
aged  12  years,  M.,  aged  eight  years,  S.,  aged  six  years,  andJ.* 
their  son,  aged  about  three  years,  being  inhabitants  legally  settled 
at  //.,  were  duly  certificated  to  the  parish  of  T. :  they  removed  to 
T.y  and  resided  under  the  certificate ;  and,  during,  such  resideoce» 
R.  C,  the  husband,  gained  a  settlement  by  renting  10/.  a  year: 
afterwards,  in  absence  of  R.  C,  Af.  C.  and  four  of  her  childreot 
not  mentioned  in  the  certificate,  but  bom  under  it,  having  beconie 
chargeable  to  T.,  were  removed  from  T.  to  H.,  by  the  order  of 
.Slst  Mardk  1*7M>  aivd  ^\\\cVi  otder  was  not  appealed  from :  after- 
wards Rm  €•>  t\ie  Viu«\>an<ii>  cc\s[vci^\o\£A  ^usL^^  ^  H^^Mirts  removed 
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from  //.  to  r.,  by  the  order  of  27th  May  1784.  —  Mr.  Datrsll 

obtained  a  rule  to  show  cause  why  these  orders  should  not  be 

quashed,  and  cited  the  case  of  Rex  v.  Hinxvoorth  (a) ;  but  as  no  (a) -r^iu^, pi. 895. 

one  appeared  to  support  them,  the  rule  was  made  absolute. 

899.  Rex  ▼.  Southowram,   T.  T.  26  G.  3.   1  2*.  72.  353.  —  The  An  order  of  rt- 
pauper,  E,  B.^  widow,  and  her   three  children,  were  removed  "^i*?***". 
from  S.  to  N.     On  appeal  to  the  Sessions,  they  state,  that  it  ap-  ^  condjusife 
peared  from  the  evidence  of  fV.  B.  (the  father  of  J.,  the  late  toUiosewbo 
husband  of  the  pauper  E),  that  the  said  ^V.,  «/.,  and  also  the  are  mentioned 
father   and   grandfather   of    JV*  B.y   were   born   and   settled   at  in  it ;  m  that  if 
i/.,  where  J.  B,  was  likewise  born ;  but  it  did  not  appear  that  °"*y  *^*^*^ 
t/.  had  done   any  act  to   gain  a  settlement ;   that,  on  the   6th  JJ^  "^j  ^er^ 
of  April  1774,  two  justices  made   an  order   for  removing  fV,  by,  the  quesdon 
B.  and  E.  his  wife  (dui  not  any  of  their  children)  from  H.  to  relative  to  the 
N.;  which  order  was  duly  served  upon  the  then  overseers  of  the  MWloment  of 
poor  of  M,  who  thereupon  received  the  two  paupers,  and  did  not  ***®j'  <^*"l<i'*"  >» 
appeal  against  the  order;  that  some  years   before,  and  at  the  Butsw^Rexv. 
time  of  the  removal  of  W.  B.  and  his  wife,  J.  was  married  to  JS.,  gt.  Mary  Laib- 
one  of  the  paupers,  by  whom  he  had  the  three  other  paupers ;  beth,  pott, 
and  from  the  time  of  his  marriage  until  his  death  lived  at  //.,  in  pl*  908. 

a  dwelling-house  which  he  rented  himself  separate  and  independent 
of  his  father,  and  was  not  removed  by  or  mentioned  in  the  said 
order,  nor  was  then  any  part  of  his  family.  —  Per  Curiam  :  The 
order  of  removal  unappealed  from  is  couclusive  as  to  the  father  and 
mother,  hut  not  as  to  the  son,  because  he  is  not  mentioned  in  it;  and 
the  Sessions  have  expressly  found  that  the  son  was  settled  at  //. 

900.  Rex  v.  Kenilworth,  T.  T-  28  G.  3.  2  T.  R.  598.— The  pau-  After  ta  order 
per,  T.  B.,  was  born  and  settled  in  the  parish  of  K.  On  the  °^"*?^i^ 
10th  Mffy  1765  he  was  hired  to  T.  C.  of  B.  for  one  year.  On  a^^teST* 
the  10th  May  he  entered  into  the  service,  and  continued  in  mcntcanoolj 
the  same  in  the  parish  o£  B.  until  the  first  day  of  April  1766,  when  be  gained  by 
he  was  taken  up  on  a  charge  of  bastardy,  and  was  married  the  loiiieactalt©.- 


next  day.  His  master  did  not  make  any  complaint  against  him,  ^^^^^i^^i^ 
nor  discharge  him  from  his  service.  On  the  3d  of  the  same  month  ^JJ^yij, 
of  April  1766  the  pauper  was  removed,  by  an  order  of  removal, 
from  B.  to  K,,  and  was  delivered  with  such  order  to  the  officers 
of  the  last- mentioned  parish,  and  continued  under  such  order  in 
the  same  parish  until  the  7th  of  the  month  of  April  1766,  and  then 
returned  back  to  B.  into  his  master's  service,  who  willingly  re« 
ceived  him  again ;  and  the  pauper  continued  with  his  master  in 
2?.  in  such  service,  until  the  end  of  the  year  for  which  he  was  hired 
to  him,  and  received  his  full  year's  wages.  The  order  of  removal 
of  the  3d  of  April  1766  was  not  appealed  against.  —  Buller  J. 
There  is  no  proposition  in  the  law  of  settlements  more  clear  than 
this,  that  an  order  of  removal  unappealed  against  is  couclusive 
against  all  the  xoorld;  and  this  is  so  clearly  and  so  universally 
established,  that  it  ought  never  to  be  impeached.  At  the  same 
time  the  rule  is,  that  the  order  of  removal,  though  unappealed 
from,  does  not  at  all  affect  a  subsequent  settlement.  Then  the 
question  here  is,  Whether  the  pauper  gained  any  settlement  in  B* 
subsequent  to  the  order  of  rcmovaJ  ?  Now  in  this  case  he  did  no 
act  by  which  he  could  gain  a  settlement  in  B.  after  the  order  of 
removal.  The  circumstances  of  the  pauper's  having  been  appre- 
hended on  a  charge  of  bastardy,  and  of  his  marriage,  I  lay  en- 
tirely out  of  the  question ;  for  it  was  competent  to  the  master  to 
receive  him  again  after  he  was  discharged  out  of  custody,  if  he 
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pleased ;  and  the  servant  might  have  served  his  master  afler  be 
was  married  as  well  as  before.  But  what  I  rely  on  is  this,  thst 
afler  the  order  of  removal,  unappealed  from,  tlie  pauper  could 
not  legally  return  to  the  parish  from  whence  he  had  been  removed; 
it  would  have  been  a  cnme  in  him  to  do  so ;  and  if  he  had  been 
indicted  for  such  a  disobedience  of  the  order,  it  would  have  been 
no  defence  to  him  to  have  urged  that  he  returned  for  the  purpose 
(•)  Rexv.  Fil-  of  completing  his  contract,  (a)  The  order  of  removal  put  an  end 
lopgley,  infra,     to  the  service ;  and  if  he  could  not  return  without  committing  a 

crime,  he  could  not  be  liable  to  an  action  by  the  master  for  not 
completing  the  contract.     There  is  a  great  difference  whether  the 
party  is  disabled  by  his  own  act,  or  by  the  act  of  law,  from  per- 
forming his  contract :  he  is  answerable  for  the  former ;  but  if  the 
law  intervenes,  and  says  he  shall  not  complete  the  contract,  it 
puts  an  end  to  the  contract.     Now  in  this  case  the  pauper  re- 
turned after  the  order  of  removal  to  the  parish  of  /?.,  where  he 
served  a  month ;  but  that  could  not  gain  him  a  settlement  there ; 
for  the  act  subsequent  to  the  order  of  removal,  by  which  he  was 
to  gain  a  settlement,  should  be  complete  in  itself.  —  Gbose  J.  I 
doubt  whether  the  party  was  liable  to  be  removed ;  but  there 
having  been  an  order  of  removal  unappealed  from,  it  is  decisive ; 
and  he  has  done  no  subsequent  act  to  gain  a  settlement. 
Whereapenon        901.  Rex  v.  Fillongley,  M.  T.  29  G.  3.  2  T.  R.  709.  —  J.  G.,  on 
rtntingrad  re-    the  1st  January  1786,  and  for  some  years  before,  rented  and  re- 
nding on  •  to-    gided  on  a  tenement  in  F.,  of  the  yearly  value  of  10/.  and  upwards, 
****»  in  A^wms  ^^^  continued  thereon  until  the  29th  April  in  the  same  year,  when 
rmofedtoB.     ^^  ^^  removed,  by  an  order  of  removal,  from  F.  to  the  hamlet  of 
bj  an  order  of    K> ;  and  on  the  same  day  on  which  he  was  delivered  with  the  said 
twojutticei,        order  of  removal,  he  returned  back  to  the  tenement  in  theparitb 
•"daftwrwardf     Qf  p^^  where  he  resided  without  making  any  new  contract  with 
jraTtonemrat  landlord  for  the  same,  and  without  any  interruption,  for  about 

wicboutnakiog  three  quarters  of  a  year,  and  then  was  removed  by  the  present 
any  new  COB-  order  to  the  hamlet  of  K*  An  appeal  against  the  order  of  removal 
traM^  and r»-  of  the  29th  April  1786  was  entered,  but  was  not  prosecuted.— 
■J^*!"*™**  Lord  Kenyon  C.  J.  This  case  is  abundantly  too  clear  to  raise 
™jJ^22L  ^  any  serious  doubt.  Nothing  can  be  better  established,  than  that 
Mdn^Tatttle-  the  order  oi  removal  unappealed  from  is  conclusive  as  to  the  pan- 
rnent,  though  per's  settlement  at  that  time ;  but  there  is  nothing  in  the  order 
the  order  of  which  prevents  the  pauper's  return,  provided  he  docs  not  return 
^"^^Jj^**"""  in  a  state  of  vagrancy.  It  is  also  clear,  that  it  is  not  in  the  power 
i^^t*  fortiie  ^*ther  of  the  two  magistrates  who  remove  the  pauper,  or  of  the 
cSntnct  waa  justices  at  their  Sessions,  on  an  appeal,  to  put  an  end  to  a  contract 
noi  thereby  between  the  parties  respecting  the  taking  of  a  tenement.  At  far 
dietolved.  as  respects  the  settlement  of  the  persons  removed  they  nuiy  de- 

termine, but  no  farther.     And  that  distinguishes  this  case  from 
(6)ifnte,pl.90O.  Rexv.  Kenilxoorih  (b);  that  was  a  case  of  master  and  servant;  and 

there  the  justices  have  a  power  of  putting  an  end  to  the  contract. 
But  here,  at  the  time  of  the  first  removal,  the  justices  had  no  right 
to  put  an  end  to  the  contract,  nor  can  we  see  on  what  ground  the 
pauper  was  removed ;  for  it  is  stated,  that  he  rented  and  resided 
on  a  tenement  qf  10/.  per  annunit  which  infers  a  contract.  That 
contract  was  most  clearly  not  dissolved  by  the  adjudication  of  the 
justices,  and  then  the  pauper  cannot  be  considered  as  returning 
in  a  state  of  vagrancy.  And  though  he  did  not  return  under  a 
new  contract,  yet  that  was  not  necessary,  for  the  old  contract  re- 
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mained ;  and  then  by  residing  at  F.  40  days  after  the  removal  he 

gained  a  settlement.    It  has  been  said,  that  the  court  may  presume 

fraud  in  the  first  taking ;  but  there  is  no  rule  better  established, 

than  that  fraud  is  never  to  be  presumed ;  and  I  believe,  in  a  case 

sent  for  the  opinion  of  this  Court  which  was  pregnant  with  fraud, 

they  would  not  presume  fraud  because  it  was  not  stated.  —  Ash- 

HUBST  J.  The  first  order  of  removal  could  not  possibly  rescind 

the  prior  legal  agreement  between  the  pauper  and  a  third  person. 

And  though  an  order  is  conclusive  as  to  the  settlement  at  the 

time  when  it  was  made,  that  is  merely  technical,  and  so  far  we 

are  bound ;  therefore  in  this  case  it  must  be  taken  that  the  pauper 

had  not  gained  a  settlement  in  F.  at  the  time  of  the  first  removal* 

But  when  he  returned,  it  was  under  the  old  contract,  which  had 

never  been  rescinded.     Then  he  did  not  return  as  a  vagrant,  but 

he  came  to  the  parish  of  F.  to  settle  on  a  tenement  of  10/.  per 

annum,  and  he  there  acquired  a  settlement  by  a  residence  for 

more  than  40  days.     It  is  not  necessary  to  determine  here  what 

would  have  been  the  effect  of  his  residing  in  F.  for  a  shorter  space 

of  time  than  40  days  after  the  first  order  of  removal.     The  case 

cited  from  Caldecot  (a)  does  not  apply  to  the  present;  for  it  is  (a)  Res  v.  St. 

there  stated,  that  the  pauper  resided  on  the  premises  against  the  Michael's  Bath, 

consent  of  the  landlord,  but  in  this  case  the  pauper  resided  under  «'«^»  P^*  ^29. 

a  contract. — Grose  J.  This  case  is  distinguishable  from  that  of 

Rex  V.  Kenilvoorth  (6),  for  the  reasons  given.    I  think,  if  we  could  (6)^»ii0,pL9oa 

proceed  on  supposition,  that  the  real  transaction  was  this :  After 

the  appeal  against  the  first  order  was  made,  the  justices  discovered 

that  he  was  wrongfully  removed,  and  then  they  agreed  that  he 

should  be  at  liberty  to  return  to  F,  on  his  dropping  the  appeal. 

However,  we  are  to  determine  on  the  facts  stated ;  and,  for  the 

reasons  given,  I  am  of  opinion,  that  the  contract  was  not  dissolved 

by  the  first  order,  that  the  pauper  had  a  right  to  return  to  the 

parish  of  P.,  and  by  residing  there  more  than  40  days  he  gained  a 

settlement  in  F» 

902.  Rex  V.  St,  Mary,  Lambeth  (a),  E.  T.  36  G.  S.  6  T.  R.  615.—  An  order  of  i». 
The  pauper,  Elizabeth,  was  in  1784,  by  an  order  of  two  justices,  ^^J?i'|^^» 
removed  with,  and  as  the  wife  of,  a  man  to  whom  before  tnat  time  S^ncuSni 
she  had  been  married,  and  who  at  the  times  of  such  marriage  and  no^  qqIj  on  the 
removal  passed  and  was  known  by  the  name  of  W.  Tarr,  from  S.  pardetremovedt 
to  H.f  which  order  remained  unappealed  from.    The  appellants  butaiaoastoall 
offered  to  give  in  evidence  that  the  man's  real  name  was  W.  Haver^  ^^*^.^SL 
Md,  and  that  he  was  married  to  another  woman  by  that  name  j|^J^" 
before  his  marriage  with  the  pauper  Elizabeth,  which  other  woman      .  -^  -^^     ' 
was  still  living,  and  ready  to  be  produced  in  court ;  such  evidence  Q^tt^ndl  ppa* 
was  objected  to  by  the  respondents,  who  contended,  that  the  pa-  pt  908.  ' 
rish  of  //.  having  received  Elizabeth  as  the  wife  of  W.  Tarr, 
and  not  having  appealed  against  the  above  order,  ought  not  to  be 
permitted  to  dispute  her  marriage ;  which  objection  beings  over- 
ruled by  the  Sessions,  it  appeared  by  evidence  produced,  uiat  the 
real  name  of  IVilliam  was  IV.  Haverfield,  and  that  before  his  mar- 
riage with  Elizabeth,  and  removal  with  her  from  S.,  he  was  law- 
fully married  to  one  S.  Gale,  who  is  still  living;  and  that  after  the. 
removal  from  S,  they  left  H.  and  went  and  cohabited  in  <S^.  Mary,. 
Lambeth.     The  paupers  Sarah,  William,  and  Louisa  were  born  of 
the  pauper  Elizabeth  during  such  cohabitation ;  and  had  done  no 
act  to  gain  a  settlement.  —  The  Court  :  The  cases  Rex  v.  South" 
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{a)Jnte,pLB99,  omram  (a)  and  Rex  v.  Lubbenham  (&),  do  not  in  the  least  aSect 
(6)^n/«,pl.74i.  the  authority  of  Rex  v.  Woodchester  (c),  which  waa  a  direct  ded- 
(e)^n/f,pl.89l.  fdon  in  point ;  it  being  there  estabh'shed  that  an  order  of  removal 

unappcaled  against  is  conclusive,  not  only  on  the  persona  removed, 
but  also  on  all  derivative  settlements  from  them. 
An  order  of  903.  Rex  v.  Chilvers  Colon,  H.  T.  39  G.  3.  8  T.  R.  178.  —  IF. 

removal  though  JPcnnell,  was  born  about  55  years  ago  in  5.,  but  was  settled  in  C 
ftom^ot  ^°  ^^^^'  ^^  married  his  present  wife  in  5.,  where  he  then 
conclusive  if  it  resided.  They  were  afterwards  removed  to  S.  by  the  following 
donotdisJnctly  order:  <*  To  the  churchwardens  and  overseers  of  the  poor  of 
appear  upon  the  «  the  parish  of  B,,  in  the  county  of  Wartoick,  and  to  the 
^HT'^^*'*^*'*^  "churchwardens  and  overseers  of  the  parish  of  5.,  in  the 
iurikStiol*****    **  county  of  the  city  of  Coventry  ;  whereas  complaint  hai  been 

*^  made  by  you  the  churchwardens  and  overseers  of  the  poor  of 
"  the  said  parish  of  B,  unto  us  whose  hands  and  seals  are  here* 
**  unto  set,  two  of  His  Majesty's  justices,  &c*  for  the  county  afore- 
"  said,  that  W.  Fennell  and  E.  his  wife,"  &c.  &c.     The  order  was 
dated  16th  of  March  1779;  but  there  was  no  county  mentioned  in 
the  margin  of  the  order,  and  against  this  order  there  was  no  ap- 
peal.    Afterwards  in  May  1779,  a  certificate  was  granted  by  the 
parish  of  iS.  to  the  parish  of  B,,  acknowledging  the  said  W,  Fen* 
nell  and  E.  his  wife  to  be  settled  in  S.,  but  at  the  time  of  granting 
this  certificate  no  settlement  had  been  gained  in  £>.,  unless  the 
above  order  of  removal  from  B.  to  S.  had  conferred  one  :  but  the 
pauper  W,  Femieirs  settlement  had  always  continued  in  C.  It  was 
contended  that  the  former  order  was  absolutely  void  in  itself,  be* 
cause  it  does  not  appear  that  the  justices  who  removed  had  any 
authority  to  make  it.     It  is  directed  to  the  parish-oflEicers  of  tiro 
parishes  lying  in  different  counties,  and  it  is  only  said  in  the  order 
that  the  justices  who  removed  were  justices  for  the  county  afore' 
said,  without  saying  for  which  of  the  two  counties ;  ana  unless 
they  were  justices  tor  the  county  of  Warwick,  they  had  no  juris- 
diction to  make  the  order  (d),  —  Lord  Kenyon  C.  J.    It  should 
appear  on  the  face  of  the  order  that  the  justices  who  made  it  had 
jurisdiction  ;  if  they  had  jurisdiction,  every  fair  presumption  will 
be  made  that  they  decided  rightly  :  but  if  Uiey  had  not,  the  pro- 
ceeding is  a  nullity.  It  is  said,  however,  that  the  parish  of  S.  ought 
not  to  be  permitted  at  this  distance  of  time  to  object  to  theoider: 
but  there  is  a  maxim  that  quoad  ah  initio  non  valet  tractu  iemporif 
non  convalescet.     And  ns  this  order  was  void  at  the  time  when  it 
was  made,  because  it  does  not  appear  that  the  justices  who  re- 
moved had  any  jurisdiction,  it  cannot  have  become  a  valid  order 
by  the  time  that  has  since  elapsed.     The  general  proposition  in- 
deed, that  an  order  of  removal  unappealed  against  is  conclusive  on 
the  parish  to  which  the  removal  is  made,  cannot  be  shaken  :  butit 
must  be  understood  as  part  of  that  proposition  that  the  order  i.< 
not  a  nullity,  but  was  made  by  two  justices  having  jurisdiction  to 
(e)AnU,pn99,   make  it.     The  case  of  Rex  v.  Stepney  (e)  is,  I  think,  decisive  oi 
(g)Post,pL  934.  the  present.  —  Giiose  J.  In  Rex  v.  Great  Bedvoin  (g)  it  was  holden, 

(d)  Qu.    If  the   order  in   question  ciVy  of  Coventry;  tlien  the  subscqutot 

might  not  b«  rpad  so  an  to  be   con-  word's,    *'  for    the  county    nforesaid,*' 

dercd  as  a  valid  order?     It  is  directed  may  refer  to  "the  county  of  Warwicki" 

to  the  parish.officers  of  Bedwoith  In  and  not  to  <<  the  cvunty  of  the  diy9f 

the  county  cf  Warwick,  and  to  the  pa-  <*  Coventry.** 
rith-officers  of  Sow  in  the  county  of  the 
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that  the  Sessions  cannot  amend  an  order  of  removal  in  matters  of 
substance.  Then  if  the  former  order  made  in  1779  could  not  have 
been  amended  by  the  Sessions  on  an  appeal,  it  purports  to  be  an 
order  made  by  two  persons  who,  it  does  not  appear,  had  jurisdic- 
tion to  make  it.  The  only  way  in  which  this  difficulty  can  be  ob- 
viated is  by  intending  that  they  had  jurisdiction :  but  in  Rex  v. 
Stepney,  Lord  Hardwicke,  Mr.  J.  Page,  and  Mr.  J.  Probyn  all 
said  that  such  an  intendment  cannot  be  made.  This,  then,  must  be 
taken  as  an  order  made  by  two  persons  who  had  no  jurisdiction, 
and,  consequently,  it  is  not  conclusive  on  the  parish  of  Sovo  to  which 
it  was  directed.  —  Lawrence  J.  expressing  some  doubt  on  the  sub- 
ject, the  case  was  not  then  finally  decided.  —  But  now  Lord 
Kenyon  C.  J.  said.  We  have  considered  the  cases  cited,  and  are  of 
opinion,  on  the  authority  of  Rex  v.  Stepney  and  Rex  v.  Great 
Bedwin,  that  the  former  order  was  a  nullity,  and  though  it  was  not 
appealed  against,  it  is  not  conclusive  on  the  parish  of  Soxv. — 
Lawrence  J.  I  was  struck  with  one  of  the  arguments  at  the  bar, 
that  the  Sessions  might  have  inquired  on  an  appeal  against  the 
original  order,  whether  the  justices  who  made  it  were  of  one 
county  or  the  other ;  and  on  that  1  hesitated  at  first.  But  36  G.  2. 
c.  27*  gives  an  answer  to  that  argument ;  for  it  might  as  well  have 
been  argued  before  that  act  passed,  that  the  Sessions  might  have 
inquired  under  the  5G.2.  c.l9.  whether  or  not  the  justices  who 
made  an  order  of  removal  were  or  were  not  of  the  quorum  ;  and 
yet  the  legislature  thought  it  necessary  to  pass  the  26  G.  2.  c.  27., 
enacting  that  no  order  made  by  two  or  more  justices  of  the  peace 
*^  which  doth  not  express  that  one  or  more  of  the  justices  is  or 
^'  are  of  the  quorum^  shall  be  set  aside  or  vacated  for  that  defect 
**  only;"  which  would  not  have  been  necessary  if  the  justices  at 
the  Sessions  could  have  inquired  into  and  amended  such  a  defect 
under  the  5G.  2. 

904.    Rex  V.  Rudgeley  (a\    T.T.MG.S.  8  T.  7^.  620. -- Two  if  afemecorezt 
justices  by  an  order  removed  Emanuel  S,  and  Elizabeth  his  wife,  be  remored  by 
from  A,  to  R.    On  appeal  the  Sessions  confirmed  the  order,  and  *n  order  of  two 
stated  the  following  case  for  the  opinion  of  this  Court :  By  a  cer-  ^"*^***/"*'".t^* 
tificate  dated  the  4th  of  March  1727,  directed  to  the  churchwar-  j^g  h^  ^^ 
dens  and  overseers  of  y^.,  the  then  officers  of  the  parish  of  i2.  ac-  «<  widow,"  and 
knowledged  John  Smith,  Joyce  his  wife,  and  his  son  Emanuel  S.  there  be  no  ap- 
(the  pauper),  then  about  three  months  old,  to  be  inhabitants  legally  pcfl  agaimt  it, 
settled  in  the  parish  of  R,     About  40  years  ago  the  pauper  Ema-  **  "  conclusive 
nuel  S.  was  married  in  Gloucester  to  E.  Gettens ;  they  parted  in  J^  JrtUement 
the  year  17S7,  and  since  that  time  never  saw  or  heara  of  each  but  aa  to  that  of 
other  until  after  the  removal  next  mentioned.     By  the  following  her  husband 
order  of  two  magistrates  the  said  Elizabeth  was  removed  on  the  ^*^ 
9th  of  November  1799  to  A,     [Here  was  set  forth  an  order  signed  (a)  See  Rex  o. 
by  two  magistrates  for  removing  her  by  the  name  and  description  Catterall,  pott^ 
of  "  Elizabeth  Smith,  widow,"  from  the  parish  of  St.  G.,  to  A.^  P^'  ^^' 
There  was  no  appeal  acainst  the  lastmentioned  order.  —  Grose  J. 
The  question  is,  Whether  or  not  the  former  order  by  which  the 
pauper's  wife  was  removed  to  A.f  and  against  which  there  was  no 
appeal,  be  conclusive  as  to  the  settlement  of  the  persons  removed 
by  the  present  order  ?    Nothing  is  more  convenient  in  every  part 
of  the  law  than  certainty,  and  especially  in  cases  of  this  kind» 
when  it  is  considered  that  those  who  are  to  sit  in  judgment  at  the 
Sessions  are,  generally  speaking,  not  members  of  our  profession ; 
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it  18,  therefore,  of  great  consequence  that  we  should  abide  hj  what 
has  been  already  decided  on  settlement  cases.  The  geaeral  rule 
that  an  order  of  Sessions  unappealed  against  is  conclusiTe  seems 
to  be  admitted.  The  cases  alluded  to  prove  it ;  they  also  show 
that  the  same  rule  extends  to  an  order  removing  a  married  womao. 
It  is  saidy  however,  that  though  this  rule  was  applied  in  two  of  the 
cases  cited  to  a  woman  removed  as  a  Jeme  covert,  it  ought  not  to 
be  extended  to  a  case  where  the  woman  removed  is  not  described  as 

(m)jtmi§^f!LS9S.  a  married  woman,  and  that  the  case  o£  Rex  v.  Totocesier  (a)  where 

it  was  so  extended  is  not  to  be  considered  as  of  any  authority  be- 
cause it  was  not  argued  at  the  bar :  but  I  rather  believe  that  the 
counsel  who  were  to  have  argued  the  case  of  Rex  v.  Towcesier 
thought  the  point  so  clearly  settled  that  they  had  no  hopes  of  in- 
ducing the  Court  to  depart  from  the  opinion  which  thev  bad  given 
u  the  two  prior  cases,  and  therefore  tney  abandoned  it.  Then  if 
we  were  to  determine  in  this  case  that  the  former  order  of  removal 
was  not  conclusive,  we  should  shake  the  authority  of  all  the  ded- 
sions  on  this  subject.  It  was  objected  by  the  counsel  who  argued 
in  support  of  the  order  of  Sessions,  that  the  former  order  gave  no 
notice  to  the  other  parish  that  the  husband's  settlement  would  be 
litigated  under  it,  because  she  is  only  described  as  ^*  widow  "  ge- 
nerally, without  saying  of  whom  she  was  the  widow.  But  5tt& 
imported  that  she  was  removed  to  a  parish  where  her  husband  had 
gained  a  settlement ;  at  least  it  put  that  question  in  issue ;  there- 
fore it  behoved  the  parish  to  which  the  removal  was  made  to  in- 
quire how  that  settlement  was  gained.  This  would  have  been  an 
object  of  inquiry  on  an  appeal  against  that  order.  But  as  that 
parish  did  not  then  litigate  the  question,  we  are  bound  according 
to  all  the  authorities  to  determine  that  the  former  order  of  reinoval 
is  conclusive,  and  that  not  as  to  her  only,  but  as  to  the  husl>and 
likewise.  The  consequence  is  that  this  rule  must  be  made  abso- 
lute. —  Lawrence  J.  The  counsel  in  support  of  the  order  of  Ses- 

( byAtdt^.B95.  sions  admitted  that  the  case  of  Rex  v.  Hinxworth  {b)  must  be  con- 
sidered as  an  authority  as  far  as  it  professes  to  decide,  but  they 
attempted  to  distinguish  that  case  from  the  present,  by  saying  that 
the  order  in  that  case  conveyed  a  notice  to  the  parish  to  which 
the  removal  was  made,  that  it  involved  in  it  the  husband's  settle- 
ment, and  they  seemed  to  admit  that  if  a  similat  notice  had  been 
conveyed  in  the  former  order  in  this  case  it  would  have  been  suffi- 
cient. Now  I  think  that  this  order  did  upon  the  face  of  it  point 
out  that  the  husband's  settlement  might  come  in  question  under  it; 
for  the  woman  was  removed  as  a  toidow,  in  which  case  the  pre- 
sumption  is,  that  she  was  removed  to  the  place  where  her  husband 
was  settled.  Therefore,  that  parish  cither  did  then  inquire  as  to 
the  husband's  settlement,  and  were  satisfied  that  there  was  no 
ground  for  an  appeal,  or  they  made  no  inquiry  on  the  subject,  bat 
acquiesced  under  the  order  of  removal :  but  in  either  case  I  think 
on  the  authority  of  the  former  cases  that  the  former  order  is  con- 
clusive as  to  both  these  parties.  ^-  Le  Blanc  J.  I  am  also  of 
opinion  that  the  former  order  of  removal  is  conclusive  as  to  the 
settlement  of  both  the  persons  now  removed.  The  general  rule, 
that  an  order  of  removal  unappealed  from  is  conclusive,  is  ad- 
mitted ;  it  is  likewise  admitted  that  an  order  of  removal  of  a  wife, 
as  such,  is  conclusive  not  only  as  to  her  but  as  to  her  husband. 
Then  the  question  here  is,  Whether  or  not  the  removal  of  a  wii« 
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by  a  wrong  addition  makes  any  difierence  in  this  respect  ?  And 
with  regard  to  that  point,  the  cases  of  Res  v.  Silcheiier  and  Rex  v. 
Si-m  Mary^  Lambeth  (a)»  show  that  an  order  of  removal  unappeaied  (a)^icitf,p1.892» 
from^  is  conclusive,  though  the  party  be  removed  by  a  wrong  addi-  9<>^* 
tion ;  for  in  both  those  ca^es  the  woman  was  removed  as  the  wife, 
though,  in  fact,  she  was  not  the  wife;  and  yet  it  was  holden  that  the 
parties  were  precluded  by  the  orders  from  disputing  the  settle- 
ments again  upon  subsequent  removals.  The  result  of  all  the  cases 
on  the  subject  seems  to  be  this ;  an  order  of  removal  unappeaied 
against  is  conclusive ;  an  order  of  removal  of  a  woman,  though 
not  as  wife,  is  conclusive  as  to  the  settlement  of  the  husband  as 
well  as  the  wife ;  and  the  circumstance  of  the  party  being  re- 
moved under  a  wrong  description  does  not  take  the  case  out  of 
the  general  rule. —  Paa  Curiam.    Both  orders  quashed. 

905.  Rex  V.  Binegar^  E.  T.  46  G.  S.  7  EaH^  377.  —  On  the  ap-  An  order  of  i«- 
peal  by  the  parish-officers  of  B.f  against  an  order  of  two  jus-  monilof  J.S. 
tices  for  the  removal  of  Elizabeth  Saxjage^   otherwise   Wakens  ond  B.  kis  t^t, 
by  the  name  of  Elizabeth  WaUert^  single  woman,    from  M.  to  nwdeMpond^ 
B^  the  order  of  removal  was  affirmed  by  the  Sessions,  subject,  &c. :  ^^^^^^, 
On  the  25th  o^  April  1793,  by  an  order,  of  two  justices  nuide  on  ingiLA^bej' 
the  complaint  of  the  parish-officers  of  if.,  it  was  complained  and  lately  came  into 
adjudged  in  the  following  words,  viz.  '<  Thai  John  Savage^  la-  the  parish  of  K. 
"  bourer,  and  Betty  his  wife  (the  said  Betti/  being  the  pauper  *"?JJJ*I!!^^^ 
**  above  removed),  lately  came  and  intruded  themselves  into  the  dau^^S^to^ 
*^  said  parish  of  KUmersden^  endeavouring  there  to  settle  as  in-  and  wert  last 
**  habitants  thereof,  contrary  to  law,  not  having  any  way  acquired  legally  settled 
'<  a  legal  settlement  therein,  and  are  likely  to  become  chargeable  in  M.,  is  good 
*^  thereto,  we  do,  upon  due  examination,  adjudge  the  said  com-  upon  the  face  of 
•*  plaint  and  premises  to  be  true :   and  we  do  further,  upon  the  ^^<Xuim^* 
^  examination  of  the  said  Betty,  the  wife  of  the  said  John  Savage,  parish  of  M.  as 
**  taken  upon  her  oath,  adjudge  that  the  said  John  Savage^  and  to  the  marriage 
**  Betty  his  wife,  were  last  legally  settled  in  the  said  parish  of  M."  >nd  seulMieni 
And  the  said  Betty  was  removed  from  K.  to  M. ;  but  against  this  **^?^^"'?^  • 
order  of  removal  there  was  no  appeal.    On  the  20th  of  July  1799,  ^^[!JJ„*  ^ 
by  another  order  of  two  justices,  made  on  the  complaint  of  the  subseqv^t  n- 
parish-officers  of  fT.,  in  the  said  county,  it  was  complained  and  movalofthe 
adjudged  in  the  following  words;  viz.  **  Thai  Elizabeth  Savage  wife, describing 
**  (being  the  said  pauper)  lately  came  to  inhabit  in  the  said  parish  of  '^'^  *>  B.  S., 
**  WelloWi  contrary  to  law,  not  having  any  ways  gained  a  legal  set-  ft^m^  Jf^^B 
<<  tlement  there,  &c. ;  and  that  the  said  Elizabeth  Savase  is  actually  m.  cannot  show 
«<  become  chargeable  to  the  said  parish  of  fF.  /   we  the  said  jus-  in  evidence  that 
**  tices,  upon  due  lamination  of  the  said  complaint  and  premises,  tlie  marriage 
**  and  also  upon  the  examination  of  the  said  Elizabeth  Savage^  ^  °"'l  ■^d 
**  upon  her  oath  before  us,  and  upon  due  consideration  by  us  had  ^^'"^ 
**  in  the  premises,  do  adiudse  the  same  complaint  and  premises  to 
**  be  true ;  and  we  do  likewise  adjudge  that  the  said  last  lawful 
**  settlement  of  her  the  said  Elizabeth  Savage  is  in  the  said  parish 
**  of  M."     And  she  was  therefore  removed  from  fF.  to  Mm    And 
against  this  order,  likewise,  there  was  no  appeal.    At  Lady-day 
1808,  the  said  Elizabeth  hired  herself  for  a  year,  at  the  wases  of 
4/.  4«.f  as  a  dairy-maid  to  «/.  Brooks  of  J5.,  and  served  with  him 
in  that  parish  for  16  months.   The  said  John  Savage  is  still  living. 
After  Elizabeth  left  the  service  of  Brooks  she  returned  to  M.,  and 
became  chargeable  to  that  parish.    In  May  last  John  Savage  was 
committed  to  the  house  of  correction  for  having  run  away  and  left 
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the  said  ELizabeih^  therdn  called  Aw  wfh^  so  chargeable,  oniii  the 
next  Quarter  Sessions  held  for  the  said  county  ia  July  last,  wbes 
the  charge  in  the  said  commitment  being  duly  proved  to  the  Ses- 
sions upon  oathy  in  the  presence  of  the  said  John  SavagCf  to  be 
true,  the  Court  adjudged  Savage  to  be  a  rogue  and  vagabood,  and 
a  male  upwards  of  12  years  of  age,  and  ordered  him  to  be  detained 
in  the  house  of  correction  for  three  days,  and  that  before  he  was 
discharged   from  thence  he   should  be  sent  to  be    employed 
in  His  Majesty's  service  by  land  in  His  Majesty's  40th  regi- 
ment of  foot.     But   John  Savage  hath    never   contributed  to 
the  maintenance  of  the  said  EUzabeth.    The  respondents  pro- 
duced   evidence    to    the   Court    tliat    a   marriage    solemnised 
between  the  said  John  Savage  and  the  said  Elizabeth^  before 
either  of  the  said  orders  of  removal  were  made,  was  a  nullity,  and 
the  nullity  of  sucli  marriage  was  not  disputed*     The  question  for 
the  opinion  of  the  Court  was.  Whether  or  not  the  respondents  were 
estopped  either  by  the  former  orders  of  removal,  or  by  the  adjo- 
dication  of  the  said  John  Savage  to  be  a  vagrant,  for  running  swsj 
and  leaving  the  said  Betty^  who  is  in  such  aidjudication  considered 
as  hU  voi/et  from  giving  any  evidence  whatever  to  prove  the  said 
marriage  a  nullity  ?  -*-  Garrow  and  Topping  in  support  of  tlie 
order  of  Sessions.    The  second  order  which  removes  Eliz^etk 
Savage^  treating  her  as  a  single  woman,  may  be  laid  out  of  tbe 
case ;  for  it  does  not  necessarily  upon  the  face  of  the  order  indode 
the  judgment  of  the  justices  upon  the  question  of  tbe  marriage, 
and  non  constat  that  it  was  in  issue  before  them.     And  as  to  the 
order  of  vagrancy,  it  is  a  mere  ex  parte  proceeding,  and  cannot 
conclude  the  &ct  of  marriage.    The  question  then  reverts  to  tbe 
validity  of  the  first  order  of  removal ;  for  if  that  be  bad  upon  the 
&ce  of  it,  it  cannot  conclude  the  parish ;  as  it  must  be  adou'lted 
(m)JmUtv!LB92.  that  it  would  if  good,  according  to  Rex  v.  SHchester  (a),  and  Rex 
(«)ifiii^,pl.904.  V.  Rudgdey.  (b)   Now  here  the  order  was  illegal  on  the  &ce  of  it; 

1st,  because  it  is  a  removal  of  the  husband  and  wife,  stated  to  be 
made  upon  the  examination  of  the  wife  only,  who  can  only  knor 
the  fact  of  her  husband's  settlement  by  hearsay  from  him. — [Loap 
Ellenborough  C.  J.  That  does  not  follow.  She  may  know  tbe 
fact  as  well  as  any  other  witness.]  Sdly,  It  does  not  appear  that 
the  parties  ordered  to  be  removed  were  within  the  jurisdictioB  of 
the  removing  magistrates,  without  which  they  had  no  juriadictfon. 
It  is  only  stated  that  the  paupers  lately  came  into  tbe  pariah  of  K»f 
not  that  they  were  then  in  the  parish,  at  the  time  of  the  order 
made.  —  [Lord  Ellenborough  C.  J.  The  drder  states,  and  tbe 
magistrates  adjudge  it  to  be  true,  that  the  paupers  are  IMy  to 
become  chargeable  to  the  parish,  which  could  not  be  if  tney 
were  not  in  the  parish  at  the  time.]  Sdly,  There  is  no  ad- 
judication of  a  present  settlement ;  only  that  the  paupers  wert 
last  legally  settled  in  M.  [Lord  Ellenbobouou  said,  that  it  re- 
ferred to  the  time  of  the  complaint  made,  and  the  Court  could  not 
intend  an  intermediate  settlement  between  the  hearing  of  the  con- 
plaint,  and  the  making  the  order  of  removal.]  —  The  Court  sll 
concurred  in  quashing  the  order ;  considering  the  first  order  of 
removal  as  good  upon  the  face  of  it,  and,  according  to  Rex  v.  Sii' 
Chester t  conclusive  upon  the  question  of  the  marriage,  which  was 
involved  in  the  judgment  of  the  justices. —  Orders  quashed. 
An  order  off^  906.  Rex  V.  Corsham,  T.  T.  49  G.  S.  11  East^  S88.  —  Removal 
movai  eiecuted  from  M.  to  S.,  order  confirmed,  subject,  &c.  —  The  patter  being 
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born  at  G,|  and  ha?iog  acquired  a  settlemeDt  in  C.>  was  in  1807,  and 
removed  bv  order  from  D.io  G.f  against  which  onder  no  appeal  '^ 
waa  made  By  G.    The  pauper  has  done  no  act  to  gain  a  settlement  fl^j!?^ J^! 
in  Cm  or  elsewhere,  aiuce  the  time  he  was  so  removed  to  G.  i  and  JIJJJSj^SK^ 
has  since  the  time  of  such  removal  been  frequently  relieved  by  G«  Snwiof  nch 
—  Lord  Ellevborouoh  C.  J.    K  the  pauper  were  settled  in  G^  oidar^  tvwM 
at  the  time  of  the  former  order  made,  could  not  C,  as  well  as  all  betwMa  iuid 
other  parishes,  have  taken  advantage  of  that  upon  a  question  of  if*'^^  >^ 
aettlement?  Now  the  order  of  removal  to  G.»  which  was  submitted  foJJlfSdSl 
to,  is  the  most  authentic  proof  of  his  settlement  being  there  at  the 
time  of  the  order  made ;  and  we  must  intend  every  thing  in  sup- 
port of  that  settlement  so  adjudged.    It  is  in  effect  a  statutable 
certificate,  if  I  may  so  express  myself,  that  the  pauper  was  then 
settled  at  G..*  the  statute  gives  him  a  settlement  there;  and  the 
fact  stated  by  the  Sessions  of  a  prior  settlement  in  C  ia  immaterial. 
*<-  Lb  Blanc  J.  If  the  former  order  were  not  conclusive  as  to  the 
settlement  beina  in  G.  at  the  time,  G.  would  escape  the  efiM:t  of 
it  altogether;  for  this  order  would  be  conclusive  upon  C^  so  as  to 
prevent  C.  from  removing  to  G.  — <  Orders  quashea. 

907. Rex v.Diddleburif,(a)E.T. 50 G.S.  \2Eatt,SS9 — Removal  Ths pviifa ia 
from  M.  to  D.    Order  confirmed,  subject,  &c.    In  Juli/  1809^  two  whowiiifoiirui 
justices  removed  the  pauper  from  M.  W.  to  i.S.,  and  she  was  accord*  ^J?[  ^ilS"^ 
ingly  received  by  the  pansh-officers  of  L.  iS.,  and  maintainod  by  them  maJby  ooiw 
there  for  five  weeks  at  the  expence  of  Zi.iS.  parish.    On  the  15th  of  sent  alMndon 
jiuguit  following,  doubts  having  been  entertained  whether  the  it,^Uioiit 
order  made  in  July  preceding  could  be  supported  by  evidence»  a  ^"^J^^^t 
meeting  was  had  between  the  parish-officers  of  Af.  fF.  and  the  parish  |^  ^^ShflT" 
officers  of  L.  5.,  who  finding  the  account  given  by  other  witnesses  |^^  quMbed 
was  different  from  that  given  by  the  pauper,  on  whose  evidence  Uuve.   Andaf- 
the  first  order  of  removal  to  Zi*iS.  had  been  made ;  and  being  of  opl-  ter  such  order 
sion  that  it  could  not  therefore  be  supported,  they  mutually  agreed  ^''^^f^ll^fj'^ 
to  cancel  that  order,  which  ikey  accordingly  did,  miih  the  coiumil  ^  ^^^[nite^ 
the  magistrates  toho  had  made  it,  and  t»ho  thereupon,  on  the  MOtd  ^^iSt^ooiMiit 
\Sih  of  Au^t,  made  another  order,  which  is  the  order  now  ap*  of  boUiparuhes 
pealed  against,  and  which  was  made  before  any  Sessions  had  inter*  before  the  time 
vened,  to  which  any  appeal  against  the  first  order  could  be  madOi  ^^^'^^'^ 
There  was  no  appeal  against  the  order  of  removal  to  Z».  fi*  —  Lb  "^'^Slb  A«i 
Blanc  J.     The  point  has  been  expressly  decided  in  Rex  v.  Zian-  l^^moving  die  ' 
rhydd.  (h)    It  was  then  shortly  urged  against  the  order,  that  how-  ptuperto  a  dif- 
ever  an  order  made  mip;ht  be  abandoned  before  execution,  it  could  fereatMriih, 
not  afterwards,  but  being  in  the  nature  of  a  judgment  executed,  it  ^"^  ^^  f^< 
could  only  be  reversed  by  appeal,  and  Rex  v.  Chhning  Farring^  (a)  See  Box  o. 
don  (c)  was  cited.  —  Lord  ELlbmborouoh  C.J.    There  are  two  ^^"^^^^ 
ways  of  getting  rid  of  an  order,  one  by  consent  of  t^e  parish  in  ?h^      .  gQ« 
whose  favour  it  is  made  to  abandon  it,  the  other,  by  waiting  till  W-^^^*^*  ^  * 
the  time  of  appeal,  and  appealing  against  it  to  the  Sessions,  by  (c)^fi<r,pl*889. 
whom  it  may  be  quashed  if  not  supported.     Here  the  parish  in 
whose  favour  it  was  made,  finding  upon  further  information  that 
they  could  not  support  it,  verv  sensibly  determined  to  abandon  it 
at  once  by  consent,  and  acted  accordinglv.    And  what  objection 
can  there  be,  as  Lord  Mansfield  observed  in  the  case  mentioned, 
to  a  party's  abandoning  a  judgment  intended  for  his  own  benefit. 
In  the  case  in  S(dkeld  there  was  no  consent  of  the  party  in  whose 
favour  the  order  of  justices  was  made  to  vacate  it.-~PBR  Curiam  i 
Orders  confirmed. 
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Onlarorfe.  906.  Rex  y.  CatUraU,  H.  T.  m  G.3.    SM.Sc  5.83.  —  Upon 

manl  of  flMfaer  appeal  Sffainst  an  order  for  the  removal  of  JVttliam  W^  JB^jr  hb 
"^*i!!Sl^  te  ^*^'  and  their  two  children  from  Preston  to  CatteraU^  the  Sessions 
JJ^^I^^^j  confirmed  the  order,  subject,  Ac  In  1810,  Geof^  fF.,  the  father 
ofioo,  alilKitigfa  ^^  the  pauper,  being  previously  settled  in  the  township  of  /.,  and 
the  loa  Im  not  the  paupet  being  not  then  emancipated,  occupied  a  tenemeot  in 
named  in  the  Q*  of  the  yearly  value  of  10^.  and  upwards,  for  a  sufficient  time  to 
"^^BrfM^dr  J****  *  settlement.  In  1814  he  was  removed  by  an  order  of  two 
aM*tinieor  ^  justices  from  C  to  /.,  which  order,  upon  appeal  by  the  inhabitants 
mdiing  it,  if  be  of  /.,  who  endeavoured  to  show  a  settlement  in  C.  by  the  taking 
hath  not  ac-  of  the  tenement  above  mentioned,  was  confirmed,  the  Quarter  Ses* 
quired  any  seu  gions  not  being  then  satisfied  of  the  value  of  the  tenement.  At  the 
tlementin  his  jj^^^  ^p  making  that  order  the  pauper  was  emancipated,  but  had 
own  ngti .  ^^^  acquired  any  settlement  in  his  own  right.     And  it  was  insisted 

on  the  part  of  the  present  appellant  (the  township  of  C),  that  the 
above  order  of  removal  of  the  fiither  having  been  confirmed,  was 
conclusive  as  to  the  son's  settlement,  so  as  to  preclude  the  respon- 
dent (the  borough  o^  Preston)  from  Khowing  a  settlement  in  C,  by 
taking  the  tenement  above  mentioned ;  but  the  Court  were  of  a 
different  opinion.  ^-  Lord  Ellenborough  C.  J.     I  own  that  it 
appears  to  me  that,  in  conformity  to  the  rules  which  are  applicable 
to  judgments  in  other  cases,  we  ought  to  quash  the  order  of  Ses- 
sions in  this  case.    There  is  no  doubt  that  the  son  is  privy  to  the 
father's  settlement ;  it  is  not  pretended  that  he  liad  any  other  at  the 
time  of  the  adjudication  of  the  father's  settlement,  or  that  he  ac- 
quired any  subsequently  to  it.    The  question  now  is.  Whether  the 
son's  settlement  is  to  be  governed  by  this  adjudication  ?  which,  as 
it  is  a  matter  that  regards  the  general  municipal  regulations  of  the 
realm,  is  of  universal  obligation  and  efiect,  unless  fraud  be  shown. 
This,then,  being  a  fair  bond  fide  adjudication  on  the  subject  matter, 
is  conclusive  as  to  all  the  world.    The  pauper  either  derired  a 
settlement  from  his  father,  or  he  did  not.     If  not,  this  adjudication 
could  not  affect  his  settlement,  but  if  he  did,  then  is  his  settlement 
determined  by  that  which  has  been  pronounced  with  respect  to  his 
father,  to  which  he  is  privy.  —  Batlby  J.     I  think  as  between 
these  parties  the  order  of  Sessions  in  1814  was  conclusive   The  difi- 
culty  I  have  felt  in  coming  to  this  result  arose  from  this  consider- 
ation, lest  we  should  thereby  hold  the  son  to  be  bound  by  an  set 
to  which  he  was  not  a  party,  and  had  no  opportunity  of  ^smg  an 
answer.     But  this  difficulty  is,  I  think,  removed  when  it  is  recol- 
lected that  this  is  not  the  son's  appeal,  and  he  might  have  appealed, 
if  he  had  been  prejudiced  by  his  removal.    If  he  had  been  the 
appellant,  I  should  have  wished  for  further  consideration.    As 
the  case  now  stands,  it  appears  that  this  very  question,  as  to  the 
father's  settlement  in  C.  being  in  contest,  it  was  adjudged  that  his 
settlement  was  in  /.,  and  not  in  C,  and  so  far  I  think  that  adja- 
dication  was  conclusive  as  it  concerns  every  other  parish.     I  for- 
bear, as  I  have  already  stated,  to  give  any  opinion  as  to  the  ques* 
tion.  Whether  it  would  have  been  conclusive  against  the  individual 
if  he  had  appealed  ?  —  Abbott  J.    The  justices  at  Sessions  appear 
to  me  to  have  mistaken  the  law,  J  think,  therefore,  this  rule  ought 
to  be  made  absolute.    It  is  important  that  this  question  should  be 
settled  on  general  principles,  rather  than  upon  nice  and  subtle  dis- 
tinctions.   Now  the  general  rule  is,  that  an  order  of  removal,  con- 
firmed upon  appeal,  is  conclusive  as  to  all  other  parishes,  as  \i 
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regards  the  settlement  thereby  adjudicated ;  and  it  is  immaterial 
as  it  respects  this  general  rule,  whether  the  child  who  derives  the 
settlement  from  his  father  be  named  in  the  order  of  removal  or  not. 
So  I  think  it  has  been  adjudged  in  other  cases.    As,  then,  the  ad- 
judication in  1814  decided  that  the  parent's  settlement  was  else- 
where than  in  C.»  this  was  conclusive  as  to  the  son's  settlement 
there,  unless  it  could  have  been  shown  that  the  father  acquired 
such  settlement  after  the  emancipation  of  the  son.  — *  Holrotd  J. 
I  am  of  the  same  opinion.    It  was  decided  in  Rex  v.  St*  Mary, 
Lambeth  (a),  that  an  order  of  removal  unappealed  from  was  con-  (o)^iii«,pl.909. 
elusive,  not  only  as  to  the  settlement  of  the  persons  named  in  the 
order,  but  also  as  to  children  who  were  not  included  by  name. 
And  that  decision,  as  it  seems  to  me,  goes  to  the  full  extent  of  the 
present.     There  is  also  a  subsequent  case  of  Rex  v.  Rudgeley(b)^  (b)jinte,p\.soi. 
where  a  feme  covert  having  been  removed  by  an  order  which 
described  her  as  ^'  widow,"  against  which  order  there  had  been  no 
appeal,  it  was  holden  conclusive  not  only  as  to  her  settlement  but 
as  to  that  of  her  husband  also.    Grose  J.  observed,  that  '<  the 
^  question  was,  whether  the  former  order,  by  which  the  pauper's 
**  wife  was  removed  to  A.  7*.,  against  which  there  was  no  appeal, 
**  was  conclusive  as  to  the  settlement  of  the  persons  removed  by 
<'  the  order  then  in  question."     He  said,  *^  that  nothing  was  more 
**  convenient  in  every  part  of  the  law  than  certainty,  and  espe- 
**  cially  in  cases  of  that  kind.    That  the  general  rule,  that  an  order 
**  of  Sessions  unappealed  from  was  conclusive,  had  been  admitted. 
'<  And  that  the  Court  was  bound,  according  to  all  the  authorities, 
**  to  determine  that  the  former  order  was  conclusive,  not  only  as  to 
**  the  wife  but  as  to  the  husband  likewise." — Le  Blakc  J.  also  quotes 
the  same  general  rule  as  an  admitted  one,  and  remarked,  that  inRex 
V.  St.  Mari/f  Lambeth,  though  the  woman  had  been  removed  as  the 
wife,  when,  in  fact,  she  was  not  so,  yet  it  was  holden  that  the  parties 
were  precluded  by  the  order  from  disputing  the  settlement  again 
upon  a  subsequent  removal.     These  authorities  appear  to  me  to 
be  decisive,  that  the  order  in  question  having  been  confirmed  on 
appeal,  is  like  a  judgment  of  ouster,  conclusive  as  to  all  the  world, 
upon  the  point  of  the  father's  settlement,  and  of  those  deriving  a 
settlement  frcjtai  him. — Orders  quashed. 

Xni.  Of  Removals  after  Appeal* 

909.  Honiton  v.  South  Beverton,  M.  T.  8  W.  8.  Comh.Wl.—  TwojuhIomob 
Two  justices  removed  a  man  from  H.  to  S.    The  parish  of  S.  ap-  ***•  ""'«'  •»«*"S 
pealed,  and  the  Sessions  reversed  the  order:  now  two  justices  '^■*'"»™y 
may,  by  order,  remove  him  to  H.  again ;  for  it  is  but  in  execution  ^g^p„  k^  i^ 
of  the  order  of  Sessions,  which  could  not  otherwise  be  done,  thei^spoodcm 
because  it  is  out  of  the  jurisdiction  of  the  Sessions.  paririw 

910.  Harrow  v.  Ryiiip,  M.  T.  10  IPF.S.  Sa£b.  524.  —  The  oau-  Hieiiwith 
per  was  removed  from  H*  to  R.    The  parish  of  R.  appesJed ;  >ga<n>t  wUch 
and  upon  the  appeal  he  was  adjudged  to  be  settled  at  jR.    The  y/j^M?  . 
parish  of  R.  allerwards  discovered  that  G.  was  the  place  of  his  ^^  thnSr' 
last  legal  settlement,  and  sent  him  thither.     The  question  was,  e^ioppc^^Wmi 
Whether,  after  the  adjudication  upon  an  appeal,  R*  was  not  MMUngthe 
estopped  against  all  the  world,  to  say  that  R.  was  not  the  place  of  p«>per  to  m 
his  last  legal  settlement  ? —  Holt  C.  J.    R.  is  estonped  to  say  •^"'^ 
otherwise ;  for  if  R.  had  not  been  the  very  place  of  nis  last  legal 
settlement,  the  justices  must  have  sent  hun  back  to  H.    Tbb  is, 
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in  effect,  the  same  quettion  again,  «&.  Whether  he  betfiop 
to  R,  f  and  it  haa  been  already  determined  by  the  jmtioet  on 
the  appeal,  who  adjudged  that  he  was  last  tattled  at  R.  The  de> 
terannadon  on  the  appeal  matt  be  final  and  ooDclnnve,  otfaerwiie 
there  would  be  no  end  of  things ;  and  the  rather  as  to  R^  because 
R»  was  party  to  the  suit  wherein  this  determination  was  made ; 
and  yet  H.  may  be  estopped  where  he  is  not  party  to  a  suit — 
And  THB  Court  held  tne  adjudication  final  as  to  /L  agvast 
all  persons  and  places ;  but  as  to  H.,  (for  he  had  been  foraeriy 
removed  by  them  to  G.,  and  that  order  rereraed,)  they  were 
at  liberty  to  send  him  to  any  other  place,  and  were  not  estopped, 
because  the  justices  on  the  appeal  did  not  adjudge  him  to  be 
settled  at  H. 

If  a  pmper  be        ^^l*  Thackham  V.  Findon,  H.  T.  12  W.  S.  Salk.  499 A  poor 

lanored  fnrni  person  was  removed  in  1694  from  W.  to  F.  .*  the  parish  of  JP.  did 
Ato  B,  and  not  appeal.  In  1700  the  man  came  to  7*.,  and  T.  aent  him  by  sa 
**£rt  ^^  order  of  two  justices  to  F./  F.  appealed,  and  the  order  was  dis* 
p2lh«  amoot  ^^g^*  -^.11  the  diree  orders  being  now  brought  up  by  certknrh 
Sdw  distance '  ^^  ^'^^  moved  to  quadi  the  order  made  upon  the  appeal :  sod 
of  four  yean,  it  was  urged,  that  F.  was  bound  by  the  first  order  from  fF.  to 
be  removed  them,  from  which  they  never  appealed,  with  respect  to  all  the 
^!^^  ^^  world,  and  are  concluded  to  say  ttiat  tlie  place  of  hia  last  legal  set- 
Mff^^  B  tlement  was  not  with  them.  But  in  respect  of  the  distance  of  time, 
m^  it  ap!  ^>^^  Court  said  they  could  not  tell  but  that  he  might  have  gained 
pears  that  he  a  new  settlement  at  T.,  and  tliat  that  might  appear  to  the  justicei, 
had  not  gained  and  they  might  have  good  ground  to  discharge  the  order  of  the 
a  new  settle-  \^q  justices.  Then  the  counsel  offered  to  produce  an  affidarit, 
""^^  that  there  was  no  new  settlement  proved ;  but  the  Court  held  thej 

could  not  examine  that  by  affioaviti  nor  inquire  thereby  iocs 
the  reason  of  making  the  order. 
An  order  of  re-  912.  Rex  V.  BUhopstoalton,  E.  T.  10  Ann.  Fole^,  275. — A  poor 
mofal  quaked  person  was  sent  by  two  justices  from  the  parish  of  B.toF.i  F. 
form  is  not  appealed  to  the  next  Sessions,  and  the  oruer  was  quMhed ;  then 
conclusive  be-  ^^^  of  tlie  justices  who  made  the  first  order,  with  another  justice, 
tween  the  con-  made  a  new  order,  and  removed  him  a^ain  fVom  B.  to  jF.  /  and  F. 
tending  pa-  appealed ;  and  the  Sessions  confirmed  the  order.  —  King  :  We 
2^?*  hope  this  is  wrong :  for  the  first  determination  at  the  Sessions  ii 

St.  Andrew'^*  ^"^^  between  those  two  parishes,  and  the  justices  had  no  power  to 
Holbom, potif  T^^^^  a  second  order.  —  Per  Curiam:  Unless  the  paaper  had 
pL  asi.  gained  a  new  settlement  in  the  parish  of  F^t  the  justices  could 

make  no  new  order,  and  the  new  order  must  be  quashed. —  Ad 
order  of  two  justices,  if  quashed  at  the  Sessions  upon  an  appeal 
for  want  of  form  only,  is  not  conclusive  between  those  two 
parishes* 
If  a  pauper  he  913.  Alderton  v.  Fdingiowe^  M.  T.  4  G.  1.  MSS.  —  Two  ja»- 
■ettled,  upon      tices  made  an  order,  dated  the  19th  of  April,  to  remove  a  man 

imSlbe  if  ^^^^  ^'  ^  '^*'  ^^'^^  ^^  ^^  ^^^  ^^  ^^^  ^^^  Sessions.    Upon 

moved  from  ^^  ^^^  ^^  ^^J¥  "^^^  another  order  of  two  justices  was  made  for 

thencebjatub.  the  removal  of  the  said  man  from  B.  to  F.^  upon  which  there  was 

sequent  order,  no  appeal :  in  September  next  there  was  an  order  to  remove 

thT'hf  SS*"  the  man  from  F.  to  A.  aforesaid.    The  Court  now  was  moved  to 

ffain^imother  V^^^  ^^^  ^^^^^  order,  because  the  second  had  become  absolute, 

■ettlement.  there  having  been  no  appeal  from  it.    The  counsel  on  the  other 

S.P.  inthecase  Side  agreed  that  the  second  order  bound  all  persons  as  to  pre- 

of  Little  Bli.  ceding  settlement  i  but  insistedi  that  it  ought  to  be  intended,  that 
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the  man  had  gained  a  subeequeot  settlement  at  /f .  between  the  tham  v.  Somer- 
second  and  third  orders.  —  But  thb  Court  held,  that  seeing  the  l«y>  Stra.  S32. 
man  was  fixed  upon  A.  by  the  second  order,  if  he  had  gained  %^lJ°^^!!^' 
a  subsequent  settlement  in  A,  it  ought  to  have  appeared  ;  and  for  g^j   ^^1  ^^ 
that  reason  quashed  the  third  order.  West  Peckham, 

Sulk.  489.  Fort.  327. 

914.  Munger'hnnger  v.   Warden^  H.T.  18  G.  1.  Sett  &  Rem,   A  good  order, 
160.  —  Two  justices  removed  a  pauper  from  W.  to  Af.    The  though  quashed 
parish  of  M.  appealed,  and  the  order  was  reversed  for  a  drfect  in  ^^^  Sesuons, 

jormi  but  which  was  a  good  order.  Afterwards  they  sent  the  ae^^^^St^An- 
pauper  back.  Yet  the  order  being  good,  it  is  final,  and  a  bar  drewrHolborn) 
to  all  subsequent  orders.  rotf,pL  921. 

915.  Cirencester  v.    Coin  St,  AUhoirCs^  H.T*  8G.2.  Burr,  ifan  order  of 
S.C.Vln  —  The  paupers  were  removed  from  Af.  to  Co/n,  and  the  Senioni  be  d£f. 
order  of  removal  was  discharged  by  the  Sessions  on  appasil.    The  charged,  yet  the 
present  order  removed  the  same  paupers  from  C.  to  Coin.    And  it  P*"P"^™!y^ 
appearing  to  the  Sessions,  on  appeal  from  this  last  order,  that  the  '^^^2!7tmi!kta 
paupers  were  sent  to  the  same  parish  of  Coin,  and  that  they  had  ^jemrn^mJwf- 
not  gained  any  subsequent  settlement  since  the  former  order  rithi  for  it  H 
removing  them  from  A/.,  they  also  discharged  the  present  order,  only  condusiTe 
—  LfORD   Hardwicke:   We  are  all  satisfied  that  an  order  of  ** *'®*^*^"i?* 
reversal  is  conclusive  only  on  the  parishes  concerned  ;  and  hot  on  ^2^^**™^^ 
all  other  parishes :  this  is  reasonable,  fora  third  parish  may  be  able  gj^Syntono. 
to  give  better  evidence  than  had  been  given  by  the  former  parish ;   stoDcy  atnt> 
and  why  should  one  parish  be  concluded  by  the  insufficiency  of  foid,  2SaI]u 
the  evidence  given  by  another?   It  may  be  collusive;   it  is  at  527. 

least,  res  inter  alios  acta,  and  should  only  bind  the  contending  par-  IT"?*^!?^^ 
ties. —  Lee  J.  I  am  satisfied,  from  the  information  of  a  eentle-  492.       ' 
man  who  was  counsel  in  the  case  of  Kingston  Bowsev  (a),  which  is 
differently  reported  in  Scdkeld  and  in  Cartheto,  that  the  true  report 
of  it  is  in  Cartheto  ;  and  that  an  order  of  discharge  is  only  final 
between  the  two  contending  parishes. 

916.  Rex  V.  Sarratt,  M.  T.  9  G.2.  Burr.  S.  C. 73.— Two  jus-  An  appeal  al- 
tices  removed  Loflt^  from  S.  to  B.,  and  on  an  appeal  the  order  lowed  on  ac- 
was  quashed.    On  a  motion  to  quash  this  order  of  Sessions,  the  *^*^"J®f  *** ' 
counsel  for  B.  urged,  that  two  justices  had  before  made  an  order,  "^    -n -"^ 
on  24th  April  1734,  to  remove  these  paupers  to  B,;  and  B.  had  orde^^oL  not 
appealed  to  the  Sessions,  and  their  appeid  was  allowed,  because  preclude  the 
the  inhabitants  of  S.  did  not  produce  the  order ;  and  the  inha-  respbodent 
bitants  of  S.  were  ordered  to  pay  costs.    Notwithstanding  this  fromawibae- 
order  of  Sessions,  afterwards,  on  the  18th  July  1734,  two  justices  J2!!h^IZSr 
removed  the  pauper  to  the  same  place,  which  they  had  no  power  ^^^  pa^i.  * 
to  do,  being  precluded  by  the  allowance  of  the  appeal.— Lord 
Hardwicke  :  This  is  no  objection  to  the  present  order  of  Sessions 

(a)  The  order  remofved  the  pauper  that  H  miflht  be  quashed,  because,  upon 

from  St.  Michaers  to  Kingston  Bow-  an  appeil  against  the  firat  order,  the 

sey,  as  to  the  place  of  his  last  legal  parish  of  Kingston  Bowsey  had  been 

setdemcnt.     The  parish  of  Kingston  discharged,  which  could  not  liave  been 

Bowsey  appealed,  and  the  order  of  re-  if  that  parish  had  been  the  last  legal 

moval  was  quashed.     The  pauper  af-  settlement  of   the  paui>er.  —  Sed  per 

terwards  intruded  into  the  parish  of  Curiam:  The  order  made  upon  appeal 

Bedingham ;  and  he  was  removed  by  is  final  to  none  but  to  the  contending 

an  original  order  from  Bedingham  to  parlies,  who  were  parties  to  the  appeal, 

Kingston  Bowsey.  This  last  order  ¥ras  and  not  to  strangers,  as  Bedingham  is 

remored  by  certiorari  into  the  Court  in  this  case.  Caith.  51G. 
at  King's  Bench,  and  it  was  moved 

3  A  i 
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being  quaibed  upon  the  merits  i  for  tliough  the  rule  i*,  thti  where 
the  SeSMons,  upon  an  appc«l,  coofirm  an  order  of  two  justice,  it  k 
final  upon  the  parish  charged,  as  to  all  parishes  whatsoever ;  sod 
when  they  discharge  the  order  of  two  justices,  it  only  binds  u 
between  the  two  contending  parishes ;  yet  the  order  of  Settiooi 
now  before  us  is  not  within  that  rule.  For  this  order  only  allowrs 
the  appeal ;  and  an  allowance  of  the  appeal  is  do  quaafaing  of  the 
order  of  the  two  justices.  The  Sessions  only  declare  that  the 
appeal  was  proper;  and  then  give  costs  against  the  parish  of 
S»  for  not  producing  the  order ;  but  there  is  no  judgnient  of  the 
Sessions  one  way  or  the  other.  Afterwards  there  is  another  order 
made  by  two  justices ;  and  an  appeal  from  it ;  and  the  m^its  sre, 
by  consent*  adjonrned  to  a  subsequent  Sessions. 
If  mcwtifieate.  917*  Rex  T.  Osgathorpe^  E.  T.  19  G.  2.  Burr.  S.  C.  %1.— The 
inrab«rcmof«d  pauper  was  a  certificate-man  from  O.  to  2>. ;  there  had  been  s 
*l^^**"       former  order  of  removal  from  D*  to  O.,  before  the  pauper  becsme 


abi^udte  actually  chargeable ;  which  order  had  been  appealed  from,  sod 
order  on  mMsl  ^^^  ^^^°  discharged  generally  on  appeal ;  at  the  time  of  makiDg 
be  iwcned/xn  the  second  order  of  removal,  the  paupers  were  become  actually 
diit  riwil  not  chargeable  to  the  parish  of  jD. —  the  Court  :  An  order  of  Sei- 
^"^^^  sions  discharging  an  order  of  two  justices  is  final  between  the 
Tbb  from  r^*^  same  two  parishes ;  and  an  order  of  Sessions  confirming  an  order 
mofiag  him  to  o£  two  justices  is  final  to  all  the  world,  where  the  circumstances 
tiM  ccrtificatiiig  remain  the  same.  But  this  rule  does  not  hold  where  they  are  not 
Tpm^itfUrhm  the  same.  We  must  give  our  judgments  upon  the  facts  stated  in 
j*^™^!*?}**^"  the  present  special  order  of  Sessions.  Now  this  last  order  of  Sei- 
&C^u«r  Bions  states,  **  that  he  did  not  come  by  certificate  from  O.  to  IX, 
1856.  **  ^^^  ^hat  they  are  now  become  actually  chargeable.*'     If  there- 

fore the  state  of  the  case  now  returned  was  not  the  former  esse, 
then  the  first  Sessions  have  not  determined  any  thing  about  the 
present  case.    It  appears  plainly,  that  the  first  order  was  s  re- 
moval of  these  paupers,  as  likelt^  to  become  chargeable  ;  the  Islter, 
as  persons  under  a  certificate  actually  become  chargeable.    Indeed, 
we  are  not  at  liberty  to  presume  rights  accruing  subsequently, 
unless  they  appear ;  but  here  it  does  appear  that  the  right  did 
plainly  accrue  subsequently,  by  their  actually  becoming  charge* 
able.    The  other  three  judges  concurred,  for  the  same  reasons. 
They  held  the  two  Sessions'  orders  to  be  very  consistent  each 
with  the  other.    The  former  Sessions  might  discharge  the  former 
original  order,  because  the  paupers  were  not  actually  chargeable ; 
and  the  latter  Sessions  might  confirm  the  latter  original  order,  be- 
cause they  were  become  actually  chargeable. 
If «  pauper  be         ^^^'  ^^^  ^-  ^radenham,  E.  T.  29  G.  2.  Burr.  S.  C.  394.  —  Two 
removed  from     justices  made  an  order,  dated  SOth  December  1754*,  to  remove 
AtoB,«ndon     John  Saunders,  and  Sarah  his  wife,  and  their  four  children,  from 
appeel  the  order   T.  to  B. ;  which  order  tlie  Sessions  discharged.     Two  justices 
J^lh^'^/of  "*^^  another  order,  dated  28th  March  1755,  for  the  removal  of 
Amay  ranoU    ^^^^  Saunders^  the  wife  of  John  Saunders,  and  their  four  children, 
tbepeupertoB,    ^■'^"^  T.  to  B.;  which  last  order  the  Sessions  confirmed. -^Tbm 
ifheqfiervanis   CouRT  was  of  Opinion,  that  after  an  order  of  removal  is  quashed, 
«•""  •  "J^      the  pauper  cannot  be  removed  a  second  time  from  the  same  place 
mem  D  that       ^^  ^y^^  ^^^^^  place,  without  shotting  a  new  settlement  /  that  even  if 
S  C.8a7er,285.   ^^^^f  ^^d  been  time  to  gain  a  new  settlement,  the  Court  would 

not  intend  or  presume  it,  but  it  must  be  specially  stated :  that  sn 
order  is  final  upon  the  same  parish,  who  obtained  the  first  removal* 
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if  quashed,  upon  appeal,  on  the  meriU;  for  that  an  order  quathed 
upon  the  merits,  on  appeal,  is  conclusive  between  the  two  parishes ; 
and  if  confirmed  on  tne  merits,  it  is  final  and  conclusive  upon  the 
appealing  parish  against  adl  the  world;  and  that  therefore  this 
order  is  conclusive,  unless  a  new  settlement  appears  to  have  been 
gained  ;  for  if  a  new  cause  of  removal  is  acquired,  they  may  be  re- 
moved again,  but  not  otherwise. 

919.  lUx  V.  BentUvy  E.  T.  80  G.  2.  Burr.  S.  C.  425.—  Pickering  An  order  of 
was  hired  and  served  for  a  year  in  Bentlev^  and  before  the  then  removal  <&- 
last  General  Quarter  Sessions  was  removed  by  proper  order,  from  charge  does 
Baxterley  to  S.,  as  the  place  of  his  last  legal  settlement ;  which  jJ^^'^'J^k  * 
order  of  removal  was  quashed,  upon  an  appeal,  by  the  then  last  ^^^  Sbowing  » 
General  Quarter  Sessions.     After  the  said  last  Sessions,  the  pau-  settlement  in 
per  being  removed  from  Baxterley  to  Beniley^  BentUy  appealed^  the  nme  par!ih 
and  ofiered  to  prove  a  settlement  in  S.,  by  a  hiring  and  service  g««n«l  «^ . 
for  a  year  in  S.,  before  the  said  last  Sessions,  but  subsequent  to  JJJJJ^^  ^n° 
the  said  hiring  andf  service  in  Bentley ;  but  the  Sessions  refused  border  was 
to  go  into  it,  being  of  opinion,  that  the  determination  of  the  Court  discharged, 
at  the  said  last  Sessions  was  final  and  conclusive,  so  that  no  evi-  though  prior  to 
dence  could  be  given  by  the  hamlet  of  Bentley  of  a  settlement  in  •'^.^f'^^^Jn 
S.  prior  to  the  said  last  Sessions.    It  was  objected  that  this  opi-  JJ^^^ml? 
nion  was  erroneous  ;  it  being  a  settled  distinction,  that  though  an  oav^ca. 

order  of  confirmation  is  conclusive,  and  binds  all  the  world,  yet  an 
order  of  reversal  or  discharge  is  only  conclusive  between  the  two 
parishes  concerned,  but  does  not  bind  a  third  parish.  —  The 
Court  unanimously  agreed  to  this  distinction,  and  said,  that  it 
had  been  long  ago  fully  settled  and  established,  and  with  very 
good  sense  and  reason,  and  upon  right  and  just  principles ;  for 
where  the  order  of  removal  is  confirmed  upon  appeal,  and  the 
pauper  thereby  fixed  upon  the  parish  appealing,  such  parish  so 
charged  was  party  to  the  litigation,  and  has  been  fully  heard,  and 
the  law  has  run  its  course  as  to  them,  and  therefore  the  determin- 
ation is,  and  it  is  reasonable  that  it  should  be  conclusive  upon 
them,  as  to  all  the  world,  and  all  the  world  may  take  advantage 
of  it ;  but  where  the  order  of  removal  is  vacated  and  discharged, 
the  two  contending  parishes  are  indeed  estopped  and  concluded 
by  the  determination ;  but  no  third  parish  is  estopped  or  concluded 
thereby,  for  the  point  has  never  been  determined  as  to  them,  who 
were  no  parties  to  the  former  litigation,  or  have  ever  been  heard 
at  all.  Now  in  the  present  case  (as  Lord  Mansfield  observed) 
there  is  only  a  negative  opinion,  in  a  litigation  between  Baxterleu 
and  S»f  that  the  pauper  was  not  settled  at  S. ;  but,  notwithstanct- 
ing  this,  though  Baxterley  might  not  be  able  to  show  that  the  set- 
tlement was  really  at  iS.,  yet  Bentley  may  be  able  to  give  stronger 
evidence  than  Baxterley  could,  ancl  may  be  able  clearly  to  prove 
it.  So  in  the  case  of  Coin  St,Aldujins(a),  that  was  negatively  (a)^fi^,p].8Sl. 
determined  not  to  be  the  settlement  of  Mary  Coats,  in  a  litigation 
between  Minety  and  Coin  St,  Aldtoin*^ ;  from  the  former  of  which 
places  the  two  justices  had  removed  her  to  the  latter,  and  their 
order  was  discharged  on  appeal ;  but  two  other  justices  made  a 
subsequent  order  to  remove  her  from  Cirencester,  a  third  parish, 
to  the  parish  of  Coin  St,  Aldtvin,  without  her  having  gained  any 
settlement  there  subsequent  to  the  former  order,  and  the  Sessions, 
upon  appeal  from  this  second  order,  discharged  it ;  and  Lord 
Hardwire  said,  that  the  distinction  now  laid  down  was  clearly 
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ftetUed,  and  he  held  it  to  be  a  reasonable  one;  and  he  added  the 

reason  for  it,  namely^  because  a  third  parish  might  be  able  to  give 

better  and  stronger  evidence  than  the  former  pariah  could  produce 

to  charge  the  parish  to  whi^h  the  pauper  had  been  antecedentlj 

removed  by  the  discharged  order ;  ana  if  the  third  parish^  thst  i» 

to  sajy  any  other  parish  into  which  the  pauper  should  come,  lisd 

such  stronger  evidence,  they  ought  to  be  at  liberty  to  use  it,  sboe 

all  the  former  transaction  was  res  inter  alias  acta.     Therefore  the 

case  of  Coin  St.  Aldwin'B  and  the  reason  of  it  are  decisive  in  the 

present  case. 

An  order  920.  Rex  v.  Leigh,  M.  T.  19  G.  S.  Cald.  59.  —  TVo  justices,  by 

qiuMbod  11  final  order,  removed  A.  C.»  wife  of  R.  C,  and  their  four  children,  from 

b«tjwnthe        £^  |q  £,     1^^  Sessions,  on  appeal,  cruashed  the  order.    Two 

V*******  other  justices  removed  R.  C,  A*  his  wife,  and  their  four  children, 

from  the  same  parish  to  the  same  parish.  The  Sessions  on  appeal 
confirmed  this  order.  These  orders  were  removed  by  ceriioran^ 
but  it  was  not  suggested  that  any  act  had  been  done,  in  the  in- 
terval of  the  two  orders  of  justices,  to  vary  the  right  of  settlement 
of  the  paupers.  —  Rous  moved  to  quash  the  last  order  of  justices, 
and  the  order  of  Sessions  ccmfirming  it,  upon  the  ground,  that  sn 
order  quashed  on  appeal  is  as  conclusive  bettoeen  the  partis,  as  an 
order  confirmed  is  against  the  xoorld:  and  now  Wai. lace,  upon 
(a)AmU9^S95.  the  authority  of  Rex  v.  Hinxvoorih  (a),  acknowledged  that  these 

orders  could  not  be  supported.     And  both  orders  were  quashed. 
An  Older  of  re-       921.  Rex  v.  St.  Andreto,  Holbom^  E.  T.  36  G.  3.  6  2\  /?,  61S.— 
moral  quadied    gy  mi  Q^der  of  two  justices  dated  S^th  July  1794  (set  forth)  the 
7^£^^^    settlement  of  M.  C.  was  adjudged  to  be  in  the  parish  of  Si.  A., 
the  parties.         ^^^  ^^^  ^^  directed  to  be  removed  from  St.  A.  to  N.     By  virtue 

of  which  order,  M.  C.  was  accordingly  removed  from  .S^.  A.  to  A'. 
Upon  appeal  it  was  ordered  that  the  said  last-mentioned  order  for 
the  want  of  a  proper  adjudication  of  the  last  legal  settiemeot  of 
the  pauper,  wnlch  was  apparent  on  the  face  of  it,  should  be 
quashed ;  and  the  same  was  accordingly  quashed.  After  which, 
on  the  25th  January  1795,  the  present  order  was  made,  whereby 
two  justices  removed  M.  C.  and  her  illegitimate  child  S.  from  St. 
A.  to  N.;  upon  appeal,  the  Court  were  of  opinion  that  the  said 
M.  C.  and  her  illegitimate  infant  child  ought  not  to  have  been 
removed  from  St,  A.  to  jV.,  because  the  first  warrant  and  judg- 
ment of  the  said  two  justices,  dated  24tli  July  1794>,  having  been 
quashed  as  before  mentioned,  was  binding  and  conclusive  between 
the  two  said  parishes ;  and  therefore  they  ordered  that  the  said 
last  warrant  and  judgment  of  the  said  two  justices,  dated  2l8t  Jn- 
nuary  1795,  be  quashed,  and  the  appeal  allowed.  —  Conste,  in 
support  of  the  order  of  Sessions,  contended  that  the  first  order  oi^ 
removal,  having  been  quashed  on  appeal,  was  conclusive  between 
the  two  parishes ;  and  therefore  the  adjudication  of  the  Sessions 
(6}^fii«,pl.9i3.  upon  the  last  order  was  proper.     In  Rex  v.  Bishoptoaltom  (b),  it 

was  held  that  an  order  of  removal  quashed  for  want  of  form  n-as 

not  conclusive  between  tlie  contending  parties ;  but  this  has  been 

(c)i#n/f,pl.9l4.  over-ruled  in  latter  cases.     In  Munger-hunger  v.  fFarden  (c),  a 

pauper  having  been  removed  from  W.  to  M«,  upon  appeal  the  order 
was  reversed  for  a  defect  in  form,  but  which  was  nevertheless  s 

good  order.    Afterwards  the  pauper  was  sent  back ;  yet  the  order 
eing  gooil  it  was' held  final,  and  a  bar  to  all  subsequent  orders. 
(^Ante,pl920.  And  finally  in  Rfx  v.  Leigh  (d),  wliich  was  the  last  case  on  the 
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subject,  A.  C  wife  of  R.Cf  and  their  four  children,  were  removed 
by  an  order  dated  £5th  AprU  1778  from  E.  to  L.  The  Sessions 
on  appeal  quashed  the  order.  Afterwards  two  other  justices,  bj 
order,  dated  22d  July  1778»  removed  IL  C,  A.  his  wife,  and  their 
four  children,  from  the  same  parish  to  the  same  parish,  and  the 
Sessions  on  appeal  confirmed  the  order.  These  orders  being  re- 
moved by  certiorari,  it  was  moved  to  quash  the  last  order,  upon 
the  ground  that  an  order  quashed  on  appeal  is  as  ccmclusive  be- 
tween the  parties  as  an  order  confirmed  is  against  the  world.  And 
Wallace,  upon  the  authority  of  Rex  v.  Hinxworth  (a),  where  («)-^«/f,pl.895. 
It  was  held  that  an  order  unappealed  from  ia  conclusive,  acknow- 
ledged that  the  last  order  could  not  be  supported ;  and  the  Court 
adjudged  accordingly.  —  Lord  Kektom  C.  J«  said,  that  as  the 
first  order  in  this  case  was  quashed  for  defect  of  form,  which  ap- 
peared by  the  minute  of  the  Sessions,  it  was  essentially  different 
from  the  last  case  cited,  where  the  order  was  quashed  generally, 
which  must  be  taken  to  be  on  the  merits.  And  it  is  undoubted 
law,  that  if  an  order  of  removal  be  quashed  for  form,  it  does  not 
conclude  the  parties. 
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APPEAL  TO   THB  SEtSIOMS* 

I.  The  Auiharity  of  the  Se$nons. 
II.  Who  may  ajppeti*, 

III.  Notice  ofAppedU 

IV.  The  SessianM  to  tohich  it  must  be  made* 
y.  Gf  Adjournment, 

VI.  w  Hating  a  special  Case. 
VIL  The  Si^)erintendancy  of  the  Kings  Bench, 
VIII.  Of  Coets  and  Charges. 
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X.  Of  Evidence. 

I.  The  Authority  of  the  Sessions. 

See  stats.  5  G.2.  c.  19.       16  G.  2.   c.  18.       54  G.  3.   c.  S4. 
59  G.  3.  c.  28.     1  G.  4.  c.  36. 

Hie  Seuioiif  922.  T?EX  v.  Bond,  M.  T.  2  Jac.  2.  iSAoto.  503.  —  An  order 
hare  no  atttba*  was  made  at  the  Quarter  Sessions  for  the  county  of  & 

"^tomdkeea  removing  the  defendant  and  his  family,  as  paupers,  to  the  parisb 
o^fnelofderor  ^^  Clapham,  as  to  the  place  of  his  last  settlement,  unless  he  gave 
&P.  sSelk.  security  to  save  the  parish  of  Af.  harmless.  The  order  being  re- 
479.  moved  by  certiorari,  Shower  moved  to  quash  it,  because  the  sta- 

tute of  13  &  14  Car.  2,  c.  12.  provides,  that  if  any  persons  think 
themselves  aggrieved  they  might  appeal  to  the  next  Quarter  Ses- 
(a)  See  the  case  sions,  and  here  they  ^o  per  solium  to  the  Sessions  (a),  and  obtain 
of  Rex  o.  Yar-   a  conclusive  order,  by  which  the  parish  of  Clapham  is  deprived  of 
pole,}wii,  the  appeal.  —  The  Court  held  that  the  Sessions  could  not  make 

pl.  737.  gjj  original  order  of  removal ;  and  the  present  order  was  therefore 

quashed. 
The  SesnoDs,  923.  Rex  V.  CoUiton,  E.  T.  ^  W.  &  M.  Carth.  221.  —  Two  jus- 
on  hearing  an  tices  of  peace,  &c.  reciting,  that  upon  hearing  the  parishioDere  oC 
appeal  against  //.^  ^.,  and  C,  concerning  the  last  settlement  of  one  Hurley 
an  order  of  re- ^  ^^Yien  residing  in  //),  it  appeared  to  them,  that  the  said  Hurlof 
^^tbe  miu-~  ^*®  ^*®^  legally  settled  at  A,y  therefore  they  order  him  to  be  re- 
per  to  be  settled  moved  thither.  A.  appealed  to  the  Quarter  Sessions,  where  the 
in  any  of  those  order  was  repealed  ;  and  the  Sessions  farther  ordered,  that  Hurley 
parishesthatare  should  be  removed  to  C,  as  being  legally  settled  there;  but  their 
^irues  to  the      order  did  not  recite,  that  C.  was  heard  upon  the  appeal.     And  now 

it  was  moved  to  quash  the  last  part  of  this  order  of  Sessions ;  first, 
because  it  was  an  original  order  as  to  C,  and  so  they  are  deprived 
of  an  appeal,  which  is  given  by  the  statute  ;  and  the  Sessions  ought 
only  to  have  vacated  the  first  order,  and  not  to  have  made  any 
order  on  C. ;  for  by  this  means  C.  is  charged  without  any  remedy, 
notwithstanding  they  could  make  it  appear  that  Hurley  had  a  later 
settlement  in  an^  other  parish  whatsoever,  for  that  tnis  order  ol^ 
Sessions  is  positive  upon  them. — Sed  non  allocatur;  because  it  ap- 
pears, that  C  was  a  party  to  the  first  order  made  by  the  two  jus- 
ticesi  and  so  by  coosequence  to  the  appeal ;  wherefore  the  Sessions 
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might  well  settle  him  upon  them,  because  by  the  appeal  C  was 
before  the  Sessions :  seciUf  if  C.  had  not  been  a  party  to  the 
original  order,  but  mere  strangers ;  for  then  the  Sessions  could  not 
charge  them,  as  not  being  before  the  Court. 

924.  Rex  v.  Hartfidd,  E.  T.   AtW.&  M.   Carth.  222-  —Two  n»*  Setrfont 
justices  made  an  order  of  removal,  from  which  order  the  pauper  ^21711?**  ** 
appealed ;  and  the  Sessions,  without  expressly  vacating  the  order  ju^^,^  Z^ 
of  two  justices,  made  an  order  to  return  the  pauper  to  the  parish  j^ficafion/ 
from  which  he  was  removed.     It  was  objected,  tnat  the  auUiority  Comb.  478. 
of  the  Sessions  extends  only  to  vacate  or  affirm^,  and  therefore  that 

this  was  a  new  and  original  order,  which  they  had  no  power  to 
make.  —  And  Holt  C.  J.  was  of  that  opinion.  But  two  judges 
against  him  ;  for  that  the  Sessions*  order  does  vacate  tlie  order  of 
the  two  justices  by  implication^  and  that  is  sufficient  in  this  case. 
And  upon  their  opinion  the  order  was  confirmed. 

925.  Rex  v.  Cuckfield,  H.  T.  8  fF.  3.  2  Salk.  477.  --  Ann  Talhy  The  Sevioos 
was  by  order  removed  from  C.  to  B* ;   and  this  order  being  ap->  cannot  at  a  jmI^. 
pealed  from,  was  confirmed  at  the  Sessions  ;  but  the  Sessions  after  «^m«m<  ''^'JaU 
that  made  an  order  of  review,  and  quashed  the  former  order  of  Ses-  "****•"  *»™*' 

•1  11  ••wi  rt  rr»L  i  *•    W  TtVieW  ft  CAM 

sions,  because  made  by  surprise.  —  £t  per  Curiam  :  The  order  of  ^^  ^i,;^  tl,^^ 
review  must  be  quashed ;  for  the  justices  have  no  power  after  the  determined  at  a 

first  Sessions.  preceding  tetmnu.      Comb.  415.   See  2  Str.  1 1 68. 

926.  Rex  v.  Ostoeliand  Woking,  E.  T.  8  W.  3.  2,SaUc.  472.  —  An  The  Sessions 
order  was  made  upon  appeal,  setting  forth,  that  by  the  order  of  two  """X  ^'^^'^•J?'' 
justices,  upon  a  controversy  before  them  between  the  parishes  Sv^nrnvdlMit 
of  Woking  and  O.,  a  poor  person  was  removed  to  O..*  and  that  ^^  cannot  sn- 
upon  complaint  of  the  churchwardens  of  O.,  the  Sessions  ordered  penede  an  ori- 
thcir  order  to  be  superseded,  and  that  the  person  should  be  re-  ginal  order,  and 
moved  to  "  Waking  aforesaid."  And  it  was  objected,  that  the  act  of  "J*  •  "«^ 
parliament  only  gives  the  Sessions  power  to  affirm  or  quash,  but  s[|^*4g3,  508 
not  to  supersede  an  order,  or  to  suspend  it  for  a  time ;  and  5  yi^^  208. 
that  the  case  before  them  being  for  the  parish  of  Woking^  an  And  see  the 
order   made  by   them  for    ano^er   parish  not  concerned,   vfz.  samepdntin 
the  parish  of  Waking,  must  be  void,  and  that  the  word  *•  aforesaid"  Haines*  case, 
would  not  help  it,  because  O.  was  the  parish  last  mentioned.  —  ^^®™*'*  ^®^ 
Per  Curiam  :    Superseding  is  not  a  proper  word,  for  there  is  a 
difference  between  a  supersedeas  and  a  repeal :  a  commission  of 

oyer  and  terminer  that  is  superseded,  may  be  revived  by  procedendo, 
without  granting  a  new  commission  ;  but  that  'cannot  be  in  the  case 
of  a  repeal^  though  this  word  is  commonly  used  by  justices  of  peace 
upon  such  occasions ;  and  then  there  is  a  plain  difference  between 
Waking  and  Woking,  for  by  what  appears  there  may  be  two  dis- 
tinct parishes.  But  no  judgment  was  given,  for  the  cause  was  re- 
ferred to  a  judge  of  assize. 

927.  Rex  v.  Amner,  M.  T.  SW.S.2  Salk.  475.— The  case  was,  TbeSeMiooton 
at  the  complaint  of  the  churchwardens  of  7*.,  to  two  justices  of  the  HischMgii^  am 
peace  of  tfa«  said  county,  concerning  a  poor  man  and  his  wife ;  they  ot^  « le- 
the  said  justices  adjudged  him  to  be  last  legally  settled  at  Terreni-  JJJct  theTniSr 
K> :  upon  which  they  appealed ;  and  there  it  was  ordered.  That  it  p^.  iq  5^  Igg^ 
appearmff  to  the  Sessions  that  he  was  last  settled  at  A.^  therefore  back  to  the  rei- 
they  discnarge  TVmn-C,  and  order  the  poor  man  to  be  removed  pondentparMi; 
to  A.    This  was  quashed  upon  the  motion  of  Gould,  because  this  ^J  **y  cannot 
-was  to  make  an  original  order,  which  the  justices  at  Sessions  have  JgjJiemCTt^in  a 
no  power  to  do ;  they  might  have  reversed  the  first  order,  and  ii,;,^  parish, 
ordered  the  party  to  be  carried  back  to  Terrent-  K*,  but  they  could 
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not  remove  the  party  to  A^  a  ihird  pariah»  who  was  no  wi^s  ood« 

cerned  in  the  order  or  9ppt$l ;  and  if  they  are  really  chargetbk 

with  ity  it  muBt  be  at  the  complaint  of  Terrtni-K*  to  two  juaticei 

of  the  peace. 

TVi  StMipiif         928.  Rex  v.  MUverion.  E.  T.  I  Ann.  Mod.  10.  —  Upon  an  ap- 

oMDoi  off^tr      p^  iQ  ^^  Seasiont,  they  made  an  order  that  the  first  order  should 

a^tbi^  be  quashed,  and  the  party  sent  to  the  parish  from  whence  he  wss 

Honitoo  V.        thereby  removed.    It  was  agreed*  that  the  justices  of  the  Sessions 

South  Bevtr-     had  only  power  to  affirm  or  quash  the  former  orders,  but  not  to 

toivmi«,pl.909.  make  a  new  one ;  but  because  an  order  may  be  made  good  in  psrt 

and  void  for  other  part,  that  part  which  ordered  the  poor  persoa 
to  be  sent  back  was  quashedp  and  the  rest  confirmed. 
The  Sessions  929.  Si.  Andrew,  HMom^  v.  St.  Clemmd  Danee^  Af.  T.  S  Amu 

nnno^make  a  £  ^alk.  494.  —  The  Court  of  Quarter  Sessions  of  Middlesex  msde 
newoi^ervacm.  ^  order,  and  afterwards  the  same  Sessions  vacated  it  by  asab- 
orSLrJtmj  sequent  order,  and  a  certiorari  being  brought,  both  orders  were 
ifane  daring  returned  thereon,  .p^  Holt  C  J.  You  should  not  have  retained 
tiM  Mme  Ses-  the  vacated  order,  but  only  the  latter.  This  is  as  if  we,  disliking  our 
"^^"^  judgment,  should  the  same  term  make  an  entry  of  two  diflerent 

judgments,  and  return  both  upon  a  writ  of  error*  which  ought  not 

to  be :  the  Sessions  is  all  one  day,  and  the  justices  may  alter  their 

judgment  at  any  time  while  it  continues.    Thus,  at  the  Old  Baiieyj 

you  see  judgment  depamjbrte  et  dure  gi}/ea ;  an  J  vet,  if  the  party 

will  plead,  we  will  set  aside  that  jwi^^ment,  and  admit  him  to 

pleao. 

Or  co^rm  sa        930.  BaUersea  v.  WettJiam,  E.  T.  10  WiU.  3.  5  Mod.  396.— Two 

order  ttist  has     jmtioes  made  an  order  to  remove  a  poor  man  from  W.  to  B. ;  the 

^I^H^Sd^^A^  parishioners  of  B.  appealed  to  the  Seasions,  and  the  order  of  the 

^^^^^^Sm^   ^^^  justices  was  set  aside ;  afterwards,  but  in  the  same  Sessions, 

upon  allegation  of  counsel,  the  Sessions  superseded  thetr  iirst 
order,  and  confirmed  the  order  of  the  two  justices ;  and  upon  a 
motion  made  to  this  Court,  it  was  alleged,  that  the  record  wss  ia 
the  breast  of  the  Court  during  the  whole  Sessions,  and  therefore 
they  might  lawfully  supersede  their  own  order.    To  wluch  it  vss 
answered,  that  they  having  once  executed  their  authority,  cannot 
set  it  up  again.  —  The  CouaT  affirmed  the  second  order  of  Ses- 
sions, and  quashed  the  last. 
The  Sessions, if      931.    Rex  v.  the  Jtutieet  of  Westmoreland,  T.T^S&dG.2. 
the  magistrates   g  Sess.  Cos.  3S2-  -^  Order  of  two  justices  of  t/te  boroughs  for  re- 
^"^^J^glgj    moving  a  poor  family.    Appeal  to  the  Sessions  of  the  cmudjf*  at 
amnS^^Jce      ^^ch  only  four  justices  being  present,  who  were  equally  divided, 
any  ofder,  but    no  determination  was  made,  nor  the  appeal  adjourned.  Mamdmnu 
ought  to  enter    directed  to  all  the  justices  of  the  county  in  general  to  proceed  os 
S?^*^*^^'^   the  appeal.     Return,  that  at  such  a  Sessions  apneal  was  lodged, 
dm^ln  orfer    ^^^  ^^  ^^^^  justices  only  attended,  two  whereof  were  interested 
that  the  Court    ^"  ^^®  question,  the  other  two  were  divided  in  opinion.    This  wss 
maj  again  pro-   set  out  m  the  paper ;  and  it  waa  agreed  on  all  hands,  thai  the  re- 
eeed  on  the        turn  was  very  odd,  and  not  to  be  supported. — Abmby  for  the  justicei 
I^P^'  said,  that  this  writ  of  mandamus  was  bad,  and  onght  to  be  quashed: 

for  that  it  does  not  appear  that  the  appeal  waa  before  them>  aad 
that  for  aught  appears,  the  mandamue  requires  the  justiees  to  do 
an  impossible  thing,  viz.  to  proceed  on  an  appeal  not  belore  theo, 
since  the  appeal  being  lodged  at  a  former  Sessions  was  not  coo- 
tinued  over  to  the  subsequent  Sessions,  and  therefore  was  by  lav 
gone.  <i—  B.oBi^«oi3i^  ^y^i  tk^  other  side»  said,  that  it  was  not  ususi 
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in  writs  of  mandamus  to  set  out  continuances ;  and  that  if  any 
such  thing  had  happened  as  alleged,  the  fault  was  in  the  justicety 
who  ought  to  have  adjourned  the  appealt  till  by  the  coming  of 
more  justices  the  matter  might  have  been  determined.  —  Thb 
Chief  Justice:  The  question  is.  Whether  there  is  a  possibility  ot 
the  justices  proceeding  in  this  appeal  ?  for  if  there  be  not,  there 
would  be  a  failure  of  justice  in  this  respect,  and  an  information 
ou^t  to  go  against  the  justices  who  were  at  the  Sessions ;  but  £ 
should  be  glad  to  know  whether  it  is  usual  to  set  out  continuances 
in  these  writs  of  mandamus.  —  Abney  said,  that  in  the  case  of 
Rex  ▼.  St.  Mary's  in  Shrewsbury^  the  Court  inclined  to  make  a 
rule  on  the  town  clerk  to  return  continuances ;  but  determined 
nothing  finally  in  that  case,  for  that  they  submitted  to  amend  the 
return.  —  Tub  Chief  Justice  :  Let  the  case  stand  over ;  and  Sir 
T.  Abney  will  advise  his  clients  to  proceed  on  the  appeal,  or  to  re- 
turn continuances :  and  the  Court  seemed  at  length  inclinable, 
if  they  did  not  comply,  to  grant  a  peremptory  mandamus. 

932.  Rex  v.  Presiony  E.  T.  90.2.  Burr.  S.  C.  77.  — Two  jut-  The  authority 
tices  removed  the  children  of  T.  Harrison  deceased,  from  D.  to  P.;  of  the  SewioM 
and,  on  appeal,  the  Sessions  confirmed  the  order  generally,  not  ^  "^ji^of 
caring  to  state  a  special  case.    The  counsel  tendered  a  bill  of  ex-  j^^^  ^^ 
ceptions  containing  the  case.  —  The  single  question  was.  Whether  therefore  no  h&l 
a  bill  of  exceptions  would  lie,  in  this  case,  to  the  Court  of  Quarter  of  exception  will 
Sessions?  —  The  Court  were  unanimously  of  opinion  that  it  uetothejits- 

wouldnot.(a)  ST*"" 'If . 

^  '  heanng  an  ap- 

peal against  an  order  of  removal.    S.C.  Stnu  1040.  S  Seta.  Cas.  254.    Bar.  Ik.  B.  415. 

933.  Rex  v.  Harroxv-on-the-HUl,  Editor'*  MSS.  —  An  or-  The  8Mk>na 
der  of  justices  was  made  for  the  removal  of  a  man  and  his  wife,  "^a^tw  Uie* 
and  two  children,  from  the  parish  of  L.  to  the  parish  of  //.,  upon  ^^^  otthe 
an  adjudication  that  the  settlement  was  in  Z.,  and  the  justices  place  of  rfmoiMi/ 
ordered  them  to  be  carried  to  H.    Upon  appeal  to  the  Sessions  to  the  name  of 
this  order  was  confirmed  and  amended,  by  striking  out  L.  and  in-  **»•  place  of  irt- 
serting  H.  It  was  moved  to  quash  those  orders,  for  that  the  judg-  *^"*'^*™!J|,e 
ment  being  defective  it  cannot  be  altered;  and  though  by  the  ^[^keoftbe 
statute  justices  at  Sessions  have  power  upon  appeal  to  amend  any  clerk, 
defects  of  form  that  shall  be  found  in  any  ord^r,  yet  this  is  a  de- 
fect in  substance,  and  therefore  not  amendable.  —  The  Court 

seemed  to  be  of  opinion  that  it  was  only  a  defect  in  form,  being  a 
mistake  of  the  clerk  who  filled  up  the  blank  order  with  the  name 
of  L.  instead  of  H. ;  but  they  granted  a  rule  to  show  cause ;  and 

(a)  The  judges  deliTcred  their  opi-  **  the  fact  at  well  aa  law ;  they  are  jury 

nions  in  tliis  case  at  great  length  :  but  "  as  well  aa  judges ;  it  is  in  their  breast 

as  to  the  present  point,  the  substance  **  only  whether  to  believe  or  disbelieve 

may  be  comprised  in  tlie  following  ob-  "  the  evidence ;  and  who  is  to  take  upon 

serration  by   Lord   Hardwicke :    **  In  <*  himself  to  say  what  portion  of  the 

**  the  common  case  of  bills  of  exception  **  evidence  they  do  believe  and  what 

**  tendered  to  the  judges,  the  jury  alone  "  they  do  not  ?  Suppose  six  of  the  jus- 

"  are  the  proper  persons  who  would  be  "  tioes  believe  the  evidence,  and  two  of 

**  to  decide  whether  they  believe  the  <*  them  do  not  believe  it,  arc  the  two  to 

«  evidence  or  not ;   the  judges  have  **  conclude  the  six  as  to  the  belief  of 

*'  nothing  to  do  with  the  belief  of  the  "  the  fitct?  When  the  justices  speciaUy 

"  evidence ;  they  are  not  to  determine  **  state  the  fact,  it  is  the  act  of  the 

**  on  its  credibifity,  but  upon  the  con-  **  whole  Court ;  but  here  two  only  out 

*'  sequence  of  law  arising  from  it ;  but  '*  of  the  whole  number  have  sealed  the 

'*  the  justices  at  Sessions  are  judges  of  **  Inll  of  exceptions,^* 
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matter  of  <ttfr- 
atanee  wbicb  re- 
quiret  examine^ 
tion ;  but  only 
in  defects  of 
/arm  appearing 
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the  order. 
&C.  Stra. 
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190. 


(a)  See  the  case 
of  Rex  V.  Chil- 
vers  Coton, 
ante,  pU  903. 


The 
cannot  confirm 
an  order  except 
upoo  appeal. 


in  Trinity  term  following,  the  order  of  Sessions  was  coofimedbj 
consent. 

934.  Rex  v.  Great  Bedmin,  T.  T.  14 &15G.2.  Burr.  &  C.  16S. 

—  llie  inhabitanu  of  G.  B.  appealed  to  the  Sessions  from  an  or- 
der of  justices  beginning  thus :  **  fViltSt  to  wit ;  To  the  church- 
^<  wardens,  &c«  of  the  pariah  of  Wilcot^  and  to  the  churdiwsrdens, 
*'  &c.  of  the  parish  of  G.  B.^  in  the  said  county.'*  And  it  ttsted, 
that  C.  M.  and  his  family  had  dwelt  for  some  time  in  Wikat  under 
a  certificate  from  G.  B.;  and  then  it  went  on  thus:  **  Now  the 
<<  said  (7.  Af.  being  reduced  to  great  poverty,  lately  applied  to  the 
"  churchwardens,  &c.  of  the  parish  of  IVilcai  aforesaid,  who  ac- 
'<  cordingly  did  relieve  him  ;'*  and  therefore  the  juiitices  renored 
him  to  B.  The  Sessions,  on  motion  on  behalf  of  the  pariih  of 
Wilcot  suggesting  defects  in  form,  and  praying  that  they  might  be 
amended  pursuant  to  5G.2.  c.l9.  were  of  opinion  that  the  ori- 
ginal order  was  amendable,  for  that  it  appeared  to  them  on  due 
examination  upon  oath,  that  the  order  was  really  and  truly  made 
by  the  two  justices  on  the  complaint  of  the  churchwardens,  &c.  o^ 
Wilcot  f  in  due  manner  made  to  them  on  that  behalf;  that  the  said 
C.  A/.,  his  wife  and  children,  were  actually  become  chargeable  to 
Wilcot ;  that  the  omitting  to  mention  it  was  a  mere  mistake  is 
drawing  up  the  order ;  that  it  also  appeared  that  G.  //•  and  «/•  & 
were,  at  the  time  of  making  the  order,  two  of  His  Majesty's  jof- 
tices  of  the  peace  for  the  county  of  WiltSf  and  one  of  them  of  the 
quorum ;  that  the  omitting  to  mention  the  same  was  also  a  mcie 
mistake  in  drawing  up  the  order ;  and  that  the  defects  were 
amended  in  court.  —  Lee  C.  J.  The  act  directs  that  the  Sessioot 
shall  amend  defects  in  form,  and  afterwards  proceed  on  the  me- 
rits :  one  would  think  that  this  meant  defects  or  mistakes  appear* 
ing  upon  the  face  of  the  order,  mere  defects  or  wants  of  form. 
But  some  of  these  matters  here  amended  seem  to  be  merits ;  as 
the  adding,  <<  upon  complaint  of  the  overseers  of  the  parish  from 
"  whence  the  paupers  were  removed,'*  without  which  comphdnt 
the  justices  have  no  jurisdiction.  Then  what  can  be  more  of  the 
merits  than  the  certificate-man's  having  become  actually  charge- 
able? Now  the  two  justices  have  not  adjudged  that;  they  onlj 
say,  that  he  applied  to  the  overseers,  and  was  relieved  by  them, 
but  it  docs  not  appear  that  it  was  at  the  parish  expence.  If  there 
be  any  opposition  between  form  and  merits,  these  matters  must  be 
merits.  As  to  their  being  justices  of  the  county,  a  plain  reference 
to  the  margin  is  sufficient ;  yet  this  is  uncertain  as  it  Is  worded, 
to  which  of  the  two  parishes  the  words  **  in  the  said  county  "*  re- 
late (a) ;  they  were  both  in  Wiltshire*  The  allowing  such  amend- 
ments as  these  to  be  within  the  true  construction  of  this  statute, 
would  throw  the  determinations  of  all  cases  of  this  sort  into  the 
hands  of  the  Sessions.  —  The  other  Judges  concurred,  and  Mr. 
Justice  Wright  added,  that  the  Sessions  cannot  amend  any  thing 
which  requires  examination :  and  the  orders  were  quashed. 

935.  Rex  y.  Leverington,  T.  T.21  &22G.2.  ^ir rr.  S.  C 276. 

—  Two  justices  removed  «/.  Bunting  and  his  wife  from  £.  to  & 
This  order  was  not  appealed  from ;  but  the  Sessions  made  an  or- 
der in  confirmation  of  the  original  order.  This  confirmatory  order 
was  quashed  by  the  Court  of  King's  Bench,  as  being  a  folun* 
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t93ty^  and,  as  it  were,  extra-judicial  act  of  the  Sessions  to  confirm 
an  order  that  was  not  complained  of.  (a) 

9S6.  Rex  V.  Justices  of  Northampton^  T.  T.  17G.S.  Cald.  SO.—  The  Sesuons, 
The  Sessions  referred  the  consideration  of  an  appeal  against  a  with  the  coMent 
poor-rate  to  three  justices  out  of  Sessions.     This  reference  was  °^**'®  ^^t^ 
made  with  the  consent  of  the  parties.     The  Sessions  afterwards  ^*^d^retion  of 
adopted  the  opinion  of  the  referees,  and  made  an  order  accord-  an  appcaL 
iogly.  .^  Lord  Mansfield  :  The  justices  at  Sessions  referred  the 
nerits  of  this  appeal  A,  B,  and  C,  justices  acting  for  Brackley  di- 
vision, in  the  neighbourhood  of  wliich  this  parish  lies,  or  any  two 
of  tJiem  ;  and  afterwards  adopted  the  opinion  of  these  gentlemen, 
without  exercising  their  own  judgment ;  and  if  they  did  this  of 
their  own  accord,  without  the  consent  of  the  parties,  it  cannot  be 
supported ;  for  they  are  not  warranted  to  delegate  their  authority : 
but  if  they  acted  with  the  consent  of  the  parties,  I  think  they 
lUKve  done  very  right ;  and  we  never  suffer  the  party  who  con- 
sented to  the  reference,  by  coming  here,  to  set  it  aside.     And  I 
think  it  sufficient,  if  the  attornies  consented  and  attended  the  re- 
ference. 

937.  Rex  v.   Yarpole,  M.T.  31  G.  3.  4  T.  72.71.  — Two  jus-  On  an  appeal 
tices  removed  a  pauper  from  L.  to  y.,  who  appealed  to  the  Ses-  to  tlie  Sessions 
sions  at  which  15  magistrates  were  present;  eight  of  whom  were  ag^nst  an  order 
for  confirming,  and  seven  for  quashmg  it.     But  it  was  objected,  Jjo'^j^^jugJices 
that  as  three  of  those  eight  were  rated  at  Z,.,  they  were  interested,  who  are  rated  to 
and  ought  not  to  vote :  they  however  persisted,  and  the  order  was  the  relief  of  tbe 
confirmedi  subject  to  the  opinion  of  this  Court,  on  a  case  reserving  poor  in  either 
that  question.     The  orders  having  been  removed  here  by  cer-  ?^  ^®  contend- 
tiorari,  a  rule  was  obtained  on  a  former  day  to  show  cause  why  ca^,^"vote 
the  original  order  of  two  justices,  and  also  the  order  of  Sessions 
confirming  it,  should  not  be  quashed. —  And  Bearcroft  now  ad- 
mitted that  the  order  of  Sessions  could  not  be  supported. 

938.  Rex  v.  Justices  of  Norfolk,  //.  T.  2&3G.4.  5B.ScAAS^.  Wbereanorder 
—  Cooper,  in  last  Michaelmas  term,  obtained  a  rule  nisi  for  a  ®^  remoyal  has 
mandamus  to  the  defendants,  commanding  them  to  enter  continu-  *>«en  c«ecu*«<^> 
ances,  and  hear  the  appeal  of  the  churchwardens  and  overseers  of  of  thc^rraior"' 
the  parish  of  L.,  against  an  order  for  removing  Hannah,  the  wife  ing  parish  and 
of  Edward  George  (then  a  prisoner  in  the  house  of  correction  at  the  magistrates 
A*  in  that  .county,  convicted  of  larceny),  and  her  family  from  R^  making  it,  it 
to  L.     It  appeared,  that  the  removal  had  taken  place  on  22d  "*"P««^ed, 
August  last,  and  that  on  the  5th  September  following,  notice  of  ap-  taken  bJck"!^" 
peal  was  given.     On  the  10th  October,  a  supersedeas,  under  the  is  in  the  discre- 
hands  and  seals  of  the  removing  magistrates,  was  served  on  the  tionoftho 
officers  of  the  appellant  parish,  stating,  that  doubts  had  been  Sessions  to  enter 
BDtcrtained  whether  the  order  could  be  supported  by  legal  evi-  *"  «PI^ 
dence,  and  requiring  them  to  deliver  up  the  duplicate  order  to  be  n^accordinff 
cancelled,  and  also  requiring  the  other  party  to  take  back  the  as  they  may 
pauper.    It  appeared,  that  this  was  done  at  the  instance  of  the  think  that 
respondents,  the  order  of  removal  having  been  founded  on  the  j"s*ice  requires 
examination  of  E.  G.,  taken  under  59  G.  2.  c.  12.  s.  28.,  and  that,  '''^°  ^^  ^ 
be  being  a  prisoner  convicted  and  under  sentence  for  larceny,  his  Jl^lJJ^nu  to  mj 

(a)  Sir  James  Burrow  says  the  very  was  not  made  upon  appeal ;  for  which 

sine  thing  was  done  in  the  case  of  God-  reason  it  was  agreed  by  the  Court  and 

Jmin  V,  St.  Michael's  because  tJie  order  counsel  to  be  a  void  order.    See  also 

Cfiasaonsconfimung  the  original  order  ante,  Rez  v.  Oswell,  pi.  926. 

VOL,  II.  8  B 
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the  cosu  of  examination  was  not  evidence,  he  himself  not  being  an  admiaible 
maintenance,  witness  until  the  expiration  of  his  sentence.  It  did  not  appear  on 
&c.  incurred  by  ^^^  affidavits,  whether  the  costs  of  maintenance  between  23d 
WinS  Ae*(S5er  ^^g^sC  and  10th  October^  had  been  paid  or  tendered  by  the 
waisupenedcd.  respondents.     On  the  17th  October,  application  was  made  to  the 

Sessions  for  leave  to  enter  the  appeal,  which  was  refuted,  the 
Court  being  of  opinion,  that  the  order  was  completely  at  an  md. 
—  Bayley  J.     This  is  a  very  different  case  from  Paneras  t.  BxMh 
(m)Jtue,^l.7Sl.  bold,  (a)  which  is  only  an  authority  to  show  that  the  justices  hav- 
ing been  surprised  into  making  an   order,  may,  of  their  own 
authority,  and  without  the  consent  of  the  removing  parish,  super- 
sede it  before  execution,  but  not  afler.     But  in  this  case,  there  is 
the  consent   of  the  removing   parish.     The   language  of  Lord 
(6)^n/«,pl.907.   Ellcnborough  in  Rex  v.  Diddlebury  (5),  puts   it  upon  that  very- 
ground,  for  he  says,  "  there  are  two  ways  of  getting  rid  of  an 
**  order,  one  by  consent  of  the  parish  in  whose  ikvoiv  it  is  made  to 
^*  abandon  it,  the  other  by  appeal  ;*'  and  he  adds   afterwsffds, 
'<  what  objection  can  there  be,  as  Lord  Mamfield  observed,  in 
(c)^n/f, pi. 893f  «  the  case  of  Rex  v.  Llanrhydd{c\  to  a  party's  abandoning  a  jadg« 

'<  ment  intended  for  his  own  benefit.**  These  observations  shovr 
that  the  consent  of  the  removing  parish  alone  is  requisite.  I 
think,  that  in  cases  h'ke  this,  the  Sessions  may  exercise  a  dis- 
cretion, and  enter  the  appeal  or  not,  so  as  best  to  answer  the  par- 
poses  of  justice.  If  the  parties  removing  (Jo  not  choose  to  pay  the 
expences  of  maintenance  incurred,  previously  to  the  supersedeas, 
they  may  then  enter  the  appeal,  for  the  purpose  pf  compelfing 
them  so  to  do.  If  they  are  willing  to  do  it,  the  Sessions  toay  re- 
fuse to  enter  the  appeal.  Here  the  only  object  of  entering  it, 
would  he,  either  to  obtain  a  decision  from  the  Sessions,  in  the  ab- 
sence of  a  material  witness,  or  to  respite  the  appeal  from  time  to 
time.  In  the  latter  case  there  would  be  a  useless  expeaie  en- 
tailed upon  the  parties.  A«  soon  as  G,  is  discharged  from  proon, 
a  new  order  may  be  made  ;  and  it  is  better  for  the  appellants  that 
it  should  be  so,  for  they  will  not  be  compelled  to  keep  the  familj 
in  the  mean  time.  I  think,  therefore,  that  it  was  entirely  io  the 
discretion  of  the  Sessions  to  enter  the  appeal  or  not^  and  I  do  not 
see  any  ground  why  this  Court  should  interfere  with  their  de- 
cision. This  rule  must  therefore  be  discharged. —  Bbst  J-  The 
principle  upon  which  this  Court  proceeds  in  issuini^  the  writ 
o^  mandamus  is  to  prevent  a  failure  of  justice.  Here  the  very  re- 
verse would  be  the  effect.  For  we'  should  either  compel  the 
Sessions  to  hear  the  case  in  the  absence  of  the  person  who  can 
give  the  most  material  information,  or  put  the  parties  to  the 
useless  expence  of  obtaining  respites  from  time  to  time^  till  his 
imprisonment  be  over.  —  Rule  discharged. 
Upon  «ii  up-  939.  Rex  v.  Gudridge,  E,  T.  7  G.  4.  5  5.  &  C.  459.  —  A  rule 

peal  agpinstan  had  been  obtained  for  quashing  a  writ  of  certiorari  quia  improvide 
order  for  the  emanavit.  The  writ  issued  under  the  following  circumstaDces : 
overM«?^  an  appeal  against  an  order  for  the  allowance  of  the  accounts  of  the 
couBti,ainaffifl.  defendants  as  churchwardens  and  overseers  of  the  poor  of  the 
trate,  a  rated  parish  of  C,  was  entered  and  respited  at  the  Midsummer  Quarter 
inUbitajit  oi  Sessions,  and  came  on  to  be  beard  at  the  Michaelmas  Sessions, 
the  parish  can-  ^hen  the  order  for  the  allowance  was  quashed.  The  attorney  for 
^1^  ?3!:  the  respondents  requested  to  have  a  case  for  the  opinion  of  this 
ns^oo  of  the       Court,  but  a  TO».^oT\t7  o\  uxe  ^ustic^  present  thoi;tght  It  ought  ndt 
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to  be  granted.    After  some  of  them  had  lefl  the  court  a  case  was  ftpp^^^*  or  on  s 
again  applied  for,  when  three  magistrates  voted  for  a  case,  and  two  q"«*|on  as  to 
against  it.     One  of  the  three  was  a  rated  inhabitant  of  the  parish  foi^^e"oplnian 
of  C,  and  had  on  that  account  refused  to  vote  on  the  decision  of  ^f  this  Court, 
the  appeal.    A  case  was  afterwards  drawn  up  without  the  concur- 
rence of  the  appellant  or  his  attorney,  and  together  with  the 
order  of  Sessions  was  removed  into  this  Court  by  certiorari. — 
Abbott  C  J.     We  think  it  the  safer  course  to  hold  that  the  ma- 
gistrates should  not  interfere  in  cases  where  they  are  interested, 
and  that  the  rule  for  auashing  the  writ  of  certiorari  must  be  made 
absolute.  —  Rule  absolute. 

IL  Who  may  appeal. 

940.  Bex  v.  Hartfield,  E.  T.    ^  W.  &  M.     Carth.  222.  —  Two  Tbe  pauper  re- 
jusUces  made  an  order  to  remove  fVells  from  H.  to  F.,  from  which  "^^^  T^t  thi 
order  Wells  the  party  himself,  and  not  the  parish,  appealed  ;  and  5rfer*M  well  as 
thereupon  the  Sessions  made  an  order  to  return  him  to  the  parish  the  parish. 

of  //.,  from  whence  he  was  removed ;  but  they  did  not  by  any  ex-  Comb.  478. 
press  words  vacate  the  first  order.  It  was  now  objected,  that  the 
party  himself  cannot  appeal,  because  the  appeal  is  given  only  to 
the  parish  aggrieved,  and  not  to  the  party  removed.  —  Sed  non 
aUocaiur:  for,  per  totam  Curiam,  the  party  may  appeal  as  well 
aa  the  parish. 

941.  Rex  V.  Burcott,    H.  T.    12  Ann.  Sett.  &  Rem.  25.  — The  The  order  of 
Sessions  confirmed  the  original  order.     The  order  of  Sessions  Sessions  staUng 
begun  thus,  "  Upon  hearing  the  appeal  of  Bw^cott"    It  was  moved  "'  *^^of^B 

to  quash  this  order,  because  it  was  not  the  parish  that  appealed,  ^  shall  be**!!!- 
but  the  inhabitantSy  and  therefore  the  order  nonsensical  and  absurd,  tended  the  ap- 
—  ThbCourti   It  must  be  intended  the  parishioners,  for  it  can  peal  of  the  inAa* 
have  no  other  meaning.  Wa«/#of  the  p»- 

942.  Rex  V.  Almanburut  T.  T.  4  G.  1.    Slra.  96.  --  An  order  of  "^  ""L^"^' 
two  justices  was  quashed  at  Sessions  upon  appeal,  without  saying   olL?™'!^^ 
tU  the  appeal  of  the  party  grieved.     And  this  was  objected,  in  order  „p^  appeal  it 
to  quasn  the  order  of  Sessions,  and  it  was  compared  to  the  case  of  good,  altbough 
a  complaint  that  a  man  is  likely  to  become  chargeable  ;  which  has  it  do  not  sute 
been  held  ill,  because  the  complaint  must  be  by  the  churchwardens  *^  **  ''■V 
and  overseers.     And  the  case  of  Rex  v.  Sir  Thomas  Putty  where  J'^j^f^e 
an  inquisition  at  Sessions,  coram  A.  et  al.  sociis  suisy  was  held  ill,  nu^griew^d.' 
for  that  there  must  be  two,  and  nothing  is  to  be  presumed  in  a  YelT.iS6.Fort. 
limited  jurisdiction.     And  the  Court  here  inclined  to  quash  the  S0l.\^nerAbr. 
order  for  this  fault,  till  they  were  informed  that  the  precedents   **  Sessions." 
were  most  of  them  so ;  and  for  that  reason,  and  that  only,  as  the 

G*  J.  declared,  the  order  was  confirmed. 

III.  Notice  of  Appeal. 
See  Stat.  9G.1.  c.7.  §8. 

943.  Anonymous.  T.T.  6  G.  1.  Str.  315.  —  Mandamus  to  the  Before  the  s*4i- 
Sessions  to  proceed  on  an  appeal.  They  returned,  that  the  appeal  totethe  Sessions 
was  dismissed  for  want  of  six  days'  notice,  which  by  a  former  order  mightditiiuM  an 
they  had  appointed  to  be  given  of  every  appeal. — Whitaker  "f'^^^LT*"' 
said,  they  should  have  adjourned  it,  and  not  dismissed  it.  —  Sso  ^|^  practles** 
PER  Curiam,  the  return  was  allowed,  for  they  are  the  properest  raqoiiti. 

S  B  2 
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judges  of  a  point  of  practice  at  the  Sessions ;  and  all  Courts  laust 
have  stated  rules  to  go  by.  (a) 
The  Court  wiU  944.  Road  v.  North  Bradley,  T.T.  \5G.2.  2  Stra.  1 168.  —  A 
intend  an  order  pauper  was  remoyed  ironi  R.  to  B»  B.  gave  DOtice  to  appeal,  on 
Ute  senred,  which  R.  took  him  back,  but  however  got  their  order  confirmed  at 
^''®'*J^  .^^  Sessions ;  the  next  Sessions  set  both  aside  as  fraudulent.  And 
made  o^e  "^^  ^'  insisted,  that  the  order  was  good,  as  not  being  appealed 
next  Sesiions  from  at  the  next  Quarter  Session.  And  as  to  the  other,  that  itvas 
but  one.  not  in  the  power  of  one  Session  to  set  aside  the  act  of  the  other.  (6) 

1  Sesa.  Ca.280.  ^11  being  now  before  the  Court,  they  quashed  the  first  order,  ai 
^^  being  properly  quasbable  on  appeal ;  and  would  not  take  notice^ 

that  it  was  not  at  the  next  Sessions  after  service  of  the  order,  which 
being  in  the  cose  of  a  recent  appeal  they  would  suppose  to  have 
been  served  too  late  for  an  appeal  to  the  next  Sessions,  (c)  And 
as  to  the  order  of  confirmation,  they  quashed  that,  as  not  being 
made  on  any  appeal,  and  consequently  without  jurisdiction  (d)^ 
and  at  the  same  time  quashed  the  latter  part  of  the  second  Sessioot 
order,  that  rescinded  that  confirmation,  as  not  being  properly  be- 
fore them. 

The  Sesrions  94^.  Anonymous^  T.  T.    lOG.l.    Foley,  261 The  Sessiom 

niayadjourathc  qu^ghed  an  order  of  justices,  and  assigned  for  a  reason,  tliat  theie 
cwmofquMh  ^**  "^^  ^"®  notice  given  of  the  appeal,  pursuant  to  the  act  of 
an  order,  for  9  G.  1.  —  Per  Curiam  :  The  order  of  Sessions  must  be  quashedf 
want  of  due  because  due  notice  not  being  given  was  no  reason  to  quash  the 
noike  of  appeaL  order  of  two  justices,  but  might  be  a  reason  to  adjourn  the  appeal. 
The  want  of  946.  Rex  v.  Silchester,   H.  T.  6G.3.    Burr.  5.C,551.—  Tws 

thne  to  inquire  justices  removed  fVisCf  and  Jane  his  wife,  from  iV.  to  E,;  but  the 
into  the  fccta  of  parish  of  E-  did  not  appeal  to  the  next  or  any  subsequent  Session; 
exc^efor  not  ""'  ^^°"  afterwards  finding  that  the  woman  was  not  fVise*s  wife,  and 
giving  notice  of  that  she  was  settled  at  S.,  removed  her  by  the  name  of  "  Jane  Moor, 
appeal  before  «  single  woman,**  to  that  parish.  The  parish  of  S.  appealed  against 
the  ensuing  this  order,  and  it  being  proved  on  the  appeal  that  she  had  never 
^^®"*  been  married  to  JVise,  the  Sessions  affirmed  the  order.    It  was 

mtJ^iJ^'^^i  contended  in  the  Court  of  King's  Bench,  that  the  parish  of  £.  had 
riimsnire,  fiof»,  ,,       /»»'»^«        ^     •        ••  in        i">»  ...    .« 

pi.  966.  ^ot  had  suthcient  time  to  inquire  into  the  fact  before  the  limited 

time  of  appealing  was  past,  and  that,  as  soon  as  such  inquiry  could 
be  perfected,  the  fact  came  out  to  be  false.  —  But  the  Coubt 
held  that  the  order  being  unappealed  from  was  conclusive. 
The  notice  of  94«7.  Rex  v.  Justices  of  Gloucestershire 9  E.T.     19  G.  3.  Dou^ 

appeal  required  191.  —  On  an  application  for  a  mandamus  to  compel  the  justices 
by 90. I.e. 7.  of  the  Quarter  Sessions  in  Gloucestershire  to  receive  an  appeal 
dbM  not  relate  ^^^^  ^^  order  of  removal,  it  appeared,  from  the  affidavits  on  which 
buttoA^AMrl  the  rule  was  obtained,  that  the  examination  of  the  pauper  was 
tng  the  appeal,  taken  in  August;  that  the  order  of  removal  was  dated  the  12th  of 
Sec  Rex  v.  Jus.  November  following ;  and  the  Sessions,  where  the  appeal  was  ten- 
ticesof  Wor-      dered,  held  on  the  12th  of  January  in  the  ensuing  year,  that  do 

(a)  And  it  is  said  that  *'  reasonable  perhaps  be  sufficient.     Jory  v.  Orrhard, 

«<  notice,   required   by   tlie  above   sta-  S  Bos,  &  Pull.  39.     Sec  4  Espin.  N.P. 

«  tute  of  9G.  1.  C.7.,  is  notice  under  208. 

«<  their  practice."     Vide  Rex  v.  Jus-  (6)  Vide  Rex  v.  Cockfidd,  SSalk. 

tices    of   Yorkshire,   pott^  pi.    963. —  477. 

The  notice  should  be  in  writing,  and  (c)  Rex  v.  Norton,  pott^  pi.  957.  Bex 

signed  by  the  oflScers  of  the  appellant  v,  Tlirley,  I  Sees.  Ca.  1 75. 

parish.     2  Nohin,  524.     But  if  signed  (d)  2  Salk.  479.  S.P. 
for  them  by  th^ai  aiUoniey  it  would 
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notice  of  appeal  bad  been  setved  (for  which  the  reason  assigned  cestenhire, 
was,  that  the  appellants  had  not  been  abl^  to  get  their  witnesses  E**^''  Term, 
ready  till  it  was  too  late  to  give  such  notice) ;  that  the  Court  had  ^^^'^ 
been  moved  to  receive  the  appeal,  and  adjourn  the  consideration 
of  it  till  the  following  Sessions,  and  that  they  had  refused  so  to  do. 
—  The  Court  were  clearly  of  opinion,  that  the  justices  ought  to 
have  received  the  appeal.  —  The  rule  was  made  absolute, 

9^S.  Rex  W.Huntingdonshire,  E.T.  23  G.  3.  CaW.  283.— Upon   The  Sessions 
a  removal  of  a  pauper  by  an  order  of  two  justices,  the  notice  of  «»  bound  to 
appeal  to  the  Quarter  Sessions  was  served  upon  a  Sunday  ;  for  had  'ccd^  *"  jS' 
the  appellants  deferred  the  service  of  their  notice  till  another  day,  Jf  rcmoviil     ^^ 
they  would  not  have  been  in  time  to  have  given,  under  the  practice  although  no 
establislied  in  that  Court,  reasonable  notice  to  the  respondents  for  notice  has  been 
the  purpose  of  truitig  the  merits  of  the  appeal.     The  Court  of  given. 
Quarter  Sessions  (being  of  opinion  that  the  party  aggrieved  was 
not  at  any  rate,  or  for  any  purpose,  entitled  to  appeal,  unless  the 
prescribed  notice  had  previously  been  given  to  the  respondents ; 
and  also  that  a  service  of  a  notice  upon  a  Sunday  not  being  a  legal 
service,  there  had  not,  in  point  of  law,  been  any  notice)  refused  to 
hear,  adjourn,  or  enter  the  appeal.  —  Ming  ay,  who  had  obtained 
a  rule  to  show  cause  why  a  mandamus  should  not  issue,  directing 
the  justices  to  receive  and  hear  the  appeal,  no  cause  being  shown, 
now  made  the  rule  absolute. 

949.  Rex  V.  Justices  of  North  RidingqfYorhkire{a)yE.T.29G.3.  The  Quarter 

S  T.  R.  150.  —  This  was  a  rule  calling  on  the  defendants  to  show  ®f"2"'  are  not 
cause  why  a  mandamus  should  not  issue,  directing  them  to  receive,  a^Sad'o'm^ 
hear,  and  determine  an  appeal  of  the  inhabitants  of  G.  against  an  hearing  of  an 
order  of  two  justices,  for  the  removal  of  a  widow  and  four  children  appeal  against 
from  S,  to  G.     The  order  was  made  on  the  26th  November  last,  and  an  order  of  re- 
executed  on  the  28th.     It  appeared,  that  the  appellants  attended  "®^*Jj*?**®  .- 
the  next  Quarter  Sessions,  held  on  the  13th  January  last,  and  ^ev^dnkUie 
moved  the  Court  for  leave  to  lodge  the  appeal  and  to  respite  the  appellanu  had 
hearing  thereof  to  tlie  then  next  Quarter  Sessions.     The  following  sufficient  time 
entry  was  made  by  the  Quarter  Sessions :  **  Forasmuch  as  it  appears  to  come  prepare 
<*  to  this  Court,  that  there  has  been  sufficient  time  since  the  re-  «!  to  try  it, 
<«  moval  of  the  paupers  for  the  appellants  to  give  notice  and  come  noJiJJ^to  the 
<<  prepared  to  try  this  appeal  at  this  Sessions^and  no  cause  shown  respondenu. 
"  why  they  did  not  proceed  accordingly,  it  is  oraered,  that  the  motion 
*^Jbr  lodging  the  same,  and  respiting  the  hearing  to  the  next  Quarter 
"  Sessions,  be  rejected" — The  Court  were  of  opinion,  that  the  jus- 
tices had  not  acted  wrong  ;  for  the  motion  was,  in  effect,  to  adjourn 
the  appeal.     And  it  was  evidently  the  intention  of  the  parties  not 
to  enter  the  appeal  unless  the  Court  would  adjourn  it.   The  justices 
are  to  judge  of  the  reasonableness  of  the  time;  and  in  some  coun- 
ties they  establish  a  rule  regulating  the  time  of  notice.     Here  it 
appears  that  the  order  of  removal  was  executed  on  the  28th  of 
November,  so  that  there  was  sufficient  time  for  the  appellants  to 
give  notice,  and  to  come  prepared  to  try  it ;  and  the  justices,  who 
are  to  judge  of  this,  thought  so.  —  Rule  discharged. 

950.  Rex  V.  Justices  of  Buckingha^nshire,  H.  T.  43  G.  3.  3  East,  Iff  upon  an  ap- 
342.  —  A  rule  was  obtained  calling  on  the  defendants  to  show  P**}  *^**^ 
cause  why  a  mandamus  should  not  issue  to  them,  commanding  of^JJ^JJ°|  ^i^ 
them  to  enter  a  continuance  on  the  appeal  of  the  churchwarden   Seasiona  are  6f 

(a)  See  Rex  v.  Slafiordsbire  Justices,  post,  pi.  951. 

3b  3 


^4S  APPEAL   TO  THE  SEStlOKS.  tCH.HL 

opiDioothatrea-  and  overseers  of  the  poor  of  the  parish  of  S.,  against  an  order  of 
•onable  notice  j^q  justices  for  the  removal  of  J.  Clarke,  a  pauper,  from  the  paridi 
**W«n°b*^  of  IV.  to  S.,  as  from  the  last  to  the  next  General  Quarter  Sessions, 
fpM°lant  to  the  ^^^  *'  ^^^^  ^^^^  General  Quarter  Sessions  to  hear  and  determine 
respondent  pa-  the  matter  of  the  said  appeal.  The  affidavit  on  which  the  mle  was 
risb,  they  can-  obtained  stated,  that  on  the  4th  of  January  last  the  pauper  was 
not  dismiss  the  removed  under  an  order  of  two  justices,  dated  the  Sd,  from  W*  to 
■PP**^°2,^®  S.  .•  that  on  the  5th  there  was  a  consultation  between  acveral  of 
nodce  might  ^^^  parishioners  as  to  the  settlement :  that  on  the  6th  they  advised 
have  been  given  with  their  attorney,  who  on  the  same  day  gave  the  other  parish 
in  time,  but  are  notice  of  trying  the  appeal  at  the  next  Sessions,  which  wasfaolden 
bound  by  the  q^  the  13th.  That  W.  is  seven  miles  from  Z.,  where  the  attorney 
rt!lJtate*9G.]ir  ^^"^  ^^®  appellants  resided,  and  10  miles  from  S.,  the  appellants' 
c  7.  §  8.  to  ad-  pai'ish.  That  the  appeal  was  entered  according  to  the  practice  of 
journ  the  ap-  the  Court.  That  the  notice  required  by  the  Court  to  be  given  in 
peal  to  the  next  case  of  appeal  is  eight  days  (one  inclusive,  the  other  exclusive]. 
Sessions.  That  the  appeal  being  called  on,  the  counsel  for  the  refnorahts,  the 

parish  of  ^•,  called  on  the  appellants  to  prove  the  notice,  which 
being  done,  the  notice  was  objected  to,  as  not  having  been  given 
within  a  reasonable  time  before  the  Sessions,  whicli  objection  was 
allowed  by  the  Court.  Whereupon  the  counsel  for  the  appellants 
insisted,  that  the  appeal  should  be  adjourned  agreeably  to  nie  stat. 
9  G.  1.  c.  7.  §  8.,  and  moved  the  Court  to  that  effect ;  but  the  Court 
dismissed  the  appeal.  — Lawrence  J.  (the  only  Judge  in  Court): 
There  can  be  no  doubt  upoQ  the  construction  of  the  act.  Before 
the  btat^  9  G.l.  it  was  supposed  that  if  a  parish  to  which  a  removal 
was  made  appealed  to  the  next  Sessions  after  the  order  of  remoial 
was  served  upon  it,  the  Sessions  were  bound  to  hear  and  determiiie 
the  appeal,  although  the  removing  parish  had  not  had  sufficieot 
time  to  prepare  itself:  to  remedy  which  that  act  was  passed,  which 
directs  that  no  appeal  from  any  order  of  removal  shall  be  proceeded 
upon  unless  reasonable  notice  be  given,  of  which  the  justices  in 
Sessions  are  to  judge.  That  is,  they  are  to  judge  whether  such 
reasonable  notice  have  or  have  not  been  given  as  will  entitle  either 
party  to  proceed  upon  the  appeal :  but  the  act  goes  on  expressly 
to  direct,  that  if  it  shall  appear  to  the  justices  that  reasonable 
notice  t^as  not  given^then  they  shall  adjourn  the  appeal  to  the  next 
Quarter  Sessions.  Row  here  the  Sessions  have  determined,  that 
reasonable  notice  was  not  given  ;  notwithstanding  which,  instead 
of  adjourning  the  hearing  of  the  appeal  as  required  by  the  act, 
they  have  against  the  positive  direction  of  it  dismissed  the  appeal. 
There  is  no  ground  for  supporting  their  determination. — Rule 
,  absolute. 

^ndt/ttot*  ^^ ^ •  ^^"^  ^-  •^"*^*^^*  ^f  Staffordshire,  T.  T,  ^G.3.7  East, 549. 
9G.1.C.7.  §8.  — ^^  appeal  was  lodged  at  the  next  Sessions  after  an  order  of 
to  receive  and  removal  made,  and  was  moved  to  be  adjourned,  on  the  part  of  the 
adjourn  an  ap-  appellants;  no  notice  having  been  given  to  the  respondents:  but 
peal  made  to  ^^g  Sessions,  being  of  opinion  that  there  had  been  sufficient  time 
afSran  order"  ^^^  ^^^  appellants  to  have  given  such  notice  after  the  order  had 
of  removal  ^^^^^  executed,  and  before  the  holding  of  the  Sessions,  dismissed 
made,  against  the  appeal.  Whereupon  a  rule  was  obtained  in  the  last  term, 
such  order,  if  no  calling  upon  the  defendants  to  show  cause  why  a  mandamus 
^rdce  have  should  not  issue  to  them  commanding  them  to  receive  and  enter 
ch#  rem^ent  •  *  continuance  on  the  said  appeal  to  the  next  General  Quarter  Sc«- 
iboui^ch^     '  sionsy  and  tliere  lo  \v^«x  ^  dfttAtmine  the  matter  of  the  said  ^ 
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peal.    This  rule  was  enlarged  to  the  present  terra  on  the  motion  should  be  of 
of  the  defendants'  counsel.  —  But  Clifford  now  moved  to  make  opinion  that 
the  rule  absolute;  stating  the  above  facts;  and  suggesting  that  '^«<"^;"«  i 
the  defendants,  upon  advice  taken,  were  satisfied  that  they  had  no  guffidentSna 
discretion  to  dismiss  tlie  appeal  unheard,  on  the  ground  alleged,  before  the  Scs- 
as  had  been  once  ruled  in  Rex  v.  The  Justices  of  the  North  Riding  sions  to  have 
of  Yorkshire  (a) ;  the  contrary  having  been  since  determined  in  enabled  the 
Rex  V.  The  Justices  of  Bucks  (b)y  upon  the  construction  of  the  stat,  •PP«11*°*"  ^ 
9  GA.  C.7.  §  8.,  which  expressly  directs,  that  **  if  it  shall  appear  SoU<»^ftbSr 
**  to  the  Sessions  that  reasonable  notice  was  not  given,  then  they  appeal  to  the 
^'  shall  adjourn   the  appeal   to   the   next  Quarter   Sessions ,   and  respondents, 
"then  and  there  finally  determine  the   same." — Lord  Ellen-  (a)Jntefph949m 
BOROUGH  C.  J.  said,  that  the  opinion  delivered  in  Rex  v.  The  Jus'   fb)Jnte,n\,950k 
tices  of  Buckinghamshire  had  been  well  considered ;  and  the  Court 
were  satisfied  that  the  statute  was  compulsory  on  the  Sessions  in 
these  cases  to  receive  and  adjourn  the  appeal.  —  Per  Curiam  : 
Kule  absolute. 

952.  Rex  v.  The  Justices  of  Wiltshire,  M.  T.  49  G.  S.  10  East,  Though  an  ap- 
4M» -^  Mandamus  to  the  justices  of  Wiltshire  to  enter  continu-  peal  against  an 
ances,  and  hear  and  determine  an  appeal  on  an  order  of  removal  "^^*^^'^r^ 
from  M.  to  S.     The  rule  was  obtained  on  an  affidavit  of  the  ap-  ^*J!^,^  ^,^1 
pellant's  attorney,  stating,  that  he  was  applied  to  by  the  parish  adjourned  once 
officers  of  S.,  on  the  19th  of  April  last,  to  enter  the  appeal,  and  by  Yutueofth 
get  it  respited  until  the  next  Sessions  ;  in  consequence  of  which,  «tatute  9  G.  l. 
notice  of  appeal,  and  of  the  intended  motion  to  respite,  was  given  ^'  ^.  ^A^**^^ 
to  the  respondents.     That  the  next  sessions  was  held  on  the  26th  ticesfn  Sesuom 
of  April,  when  the  appeal  was  entered,  and  respited  to  the  Mid'  have  a  discre- 
summer  Sessions,  which  was  held  at  Warminster  on  the  12th  of  tionary  power 
t/tt/y.     On  the  2d  of  July  the  appellant's  attorney  learnt,  for  the  ^  determine 
first  time,  that  the  Sessions  had  made  certain  rules  for  their  prac-  ^^^^T  ^^ 
tice,  which  were  not  published  till  after  the  April  Sessions,  nor  ^  beeii"mTen 
acted  upon  or  officially  circulated  till  the  Midsummer  Sessions,  oftheappel- 
by  which  it  was  required,  that  on  all  trials  of  appeals,  the  notice  lanu'  intention 
of  trial  was  to  be  given  on  or  before  the  Monday  in  the  week  ^o  proceed  on 
next  before  the  Sessions,  or  otherwise  the  notice  to  be  deemed  the  trial  of  such 
insufficient ;  and  that  the  like  notice  ivas  to  be  given  in  the  case  of  ^°"!J^  if^r 
respited  appeals,  unless,  &c.     That  on  Tuesday  the  5th  of  July,  dismiss  the  ap- 
notice  of  trial  of  the  appeal  was  served  on  the  respondents,  at  six  pea)  at  such 
o'clock  in  the  morning,  dated  the  day  before,  being  as  soon  as  the  •djourned  Ses- 
signatures  of  the  parish-officers  could  be  obtained.     That  the  f****^  without 
usual  notice  theretofore  required  in  such  cases,  in  this  and  the  t^^^^ndT 
neighbouring  counties,  was  given  in  this  case.     That  the  appel-  that  they  have 
lant's  attorney  attended  the  Midsummer  Sessions  on  Tuesday,  the  no  authority  to 
'12th  of  July,  and  on  the  next  day  the  appeal  was  called  on,  when  try  it  for  want 
the  respondents  objected  that  the  notice  had  not  been  given  in  i^^^^f^ 
time.     That  the  appellants  then  applied  to  the  Court  for  an  ad-  ^^  i*smS? 
journment  under  these  circumstances,  offering  to  pay  the  costs  of  cnts,  according 
the  day  ;  but  the  Court  refused  it,  thinking  they  had  no  power  to  to  anewmleof 
do  so.     Affidavits  were  also  read  in  answer  to  this  rule,  alleging,  practice  pro- 
that  the  new  order  of  practice  was  made  at  the  preceding  January  ^I^P***^^?^ 
Sessions,  held  at  Devizes  i  and  that  notice  of  it  was  immediately  ^^J^^fi^r* 
atler  promulgated  in  the  county.    That  the  appellant's  attorney  ^^ted  upoo^ 
lived  only  five  miles  from  S.;  and  that  the  litigating  parishes  were  and  whidi  ynk 
very  near  to  each  other.  —  Lord  Ellenborough  C.  J.  The  ma-  w>t  known  tg 
gistrates  certainly  had  a  discretion  to  exercise  with  respect  to  ^J^^'^^SS*' 
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hid  gHm  the  what  was  reasonable  time  for  giving  the  notice  of  appeiJ ;  hut  we 
fyrmtr  nMud  have  also  a  kind  of  visitatorial  jurisdiction  over  them,  in  the  ex- 
»***^  **■  ercise  of  such  a  discretionary  power ;  and  we  think,  that  in  this 
mBTamiui-  ^^®  ^^^^  '^*^^  "^'  exercised  that  discretion  in  a  wmy  that  we 
§MBas*totlie  ought  to  give  effect  to  ;  but  that  we  ought  to  interfere  and  cor- 
Senionstoenter  rect  it.  Here  it  appeared  that  a  new  rule  of  practice,  with  respect 
continuancet,  to  giving  notice,  had  been  recently  made  by  the  Sessions,  of 
and  hear  the  which  the  appellant's  attorney  had  no  knowledge,  but  he  con- 
appeal,  formed  himself  to  the  former  practice ;  and,  under  these  drcum- 

•taiices,  it  would  be  too  much  to  conclude  the  appellants  from 

having  their  case  heard.  — *  Rule  absolute. 


IV.  The  Sessions  to  xohich  Appeal  must  be  made. 

See  stats.  13  &  H  Car.  2  c.l2.   3  &  ^  IV.  &  M.  c.  l\.  §  10. 
8  &  9  JV.S.  c.  30.  §  6.   33  G.  3.  c.  55. 

11m  appeal  953.  Rex  v.  Wendover,  E.T.IS  fV.S.  2 Salk.^90. — Two  justices 

agaJMkm order  ^f  ^^^  AlbanB  made  an  order,  that  whereas  they  were  credibly  in- 
nJ^^^l^cmn^  formed,  that  fV.  was  the  place  of  Wb  last  legal  settlement,  but  no 
nttionjuSca  where  adjudged  to  be  so ;  from  this  order  there  was  an  appeal  to 
must  be  to  Che  the  Quarter  Sessions  of  Si.  A.'b^  where  it  was  confirmed.  —  Both 
next  Sessions  were  now  quashed ;  the  first,  because  there  was  no  adjodicatioB 
^^  ^u^^'  ^^  ^^®  place  of  his  last  legal  settlement ;  and  the  second,  because 
noi^tkecorpo-  ^^  appeal  ought  to  have  been  to  the  Sessions  of  the  county,  not 

of  the  corporation  ;  and  as  it  was,  it  was  coram  nonjudice. 
The  naet Set-  954.  Rex    v.  Monks  Risborough,  H.T.W  Aun*  MSS.^Ths 

sums  shall  be  Sessions  was  held  on  the  5th  Octobert  and  was  adjourned  to  the 
^i^hether  ^^^^ '  °"  ^^^  intermediate  10th  day  of  Oc^o^er  an  order  of  remoTsi 
by  i^ioiun^^  was  made,  from  which  an  appeal  was  made  to  the  adjourned  Ses- 
ment  or  other-  sions.  The  question  was,  Whether  this  was  the  next  SessioDS 
wise,  after  an  within  the  act?  —  The  WHOLE  CouRT  agreed,  that  if  an  order 
order  of  re-  be  made  before,  and  not  served  till  after  a  Sessions,  the  Sessions 
moral  IS  served.  ^^^^^  ^^^^^  ^y^^  service  of  the  order  is  the  next  Sessions  within  the 

beepoj*,pi.966.  ^^^ Parker  C.J.  said,  he  took  this  to  be  well  enough,  and 

that  he  could  not  distinguish  it  from  a  person's  taking  the  oaths 
the  same  term  on  which  he  took  a  place ;  which  had  been  alloired 
by  Chief  Justice  Holt.  —  Eyre  J.  diflfered,  and  the  case  was  ad- 
journed. 
And  the  Court        955.  Milbrook  V.  St.  Johns  Southampton^  H.  T.  1  G.  1.  Sett,  k 
will  intend  it  to  Rem.  66.  —  A  person  was  removed  from  M.  to  St*  */.'•,  by  an 
have  been  the      order  bearing  date  12th  day  of  Februarvy  and  they  appealed  to  the 
IwstheTon-""'  Trinitif  Sessions.  —  Now  Cross  moved  to  quash  the  order,  there 
trary  appear.       appearing  to  be  an  intervening  Sessions,  and  so  not  within  the  act 
See  Rex  v.  Nor.  of  parliament.  —  Parker  and  CuRfA  :  You  cannot  take  this  ob- 
ton,  in/rat  jection  now  it  is  matter  0^  fact,  and  perhaps  the  order  was  not 

pi.  957.  served  till  after  the  Sessions :  you  should  have  made  this  objection 

then  ;  it  is  too  late  to  make  it  now.  —  Not  quashed. 
Appeal  to  the         956.  Rex  v.  Hinderclave,  Finer  Abr.  356.  —  An  order  made  at 


next  Sessionsby  the  General  Quarter  Sessions  held  by  adjournment  was  quashed, 
ffoS"if(S^e*  "    because  it  did  not  appear  that  this  was  the  next  General  Quarter 
orierismade      Sessions;  for  it  might  be  that  the  Sessions  was  begun,  andcoo< 
after  the  origt  ntinued  by  adjournment,  before  the  order  was  made. 
«/  Sessions  commenced. 
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957.  Rex  y.  Norton^  E.  T,  2G.2.  2  S/r.831.— Abney  excepted  The  appetl 

to  an  order  of  Sessions  for  discharging  an  order  of  removal,  be-  «g*>n8t  an  order 
cause  tlie  justices*  order  was  dated  the  Slst  of  June,  and  the  ^'J^^'^I^^f* 
Sessions'  order  was  not  till  Michaelmas  Sessions  following,  so  that   sesdons  after 
Midsummer  Sessions  intervened.    To  this  it  was  answered,  that  the  party  ap- 
by  the  express  words  of  the  statute  the  appeal  is  to  be  the  next  pealmg  it  ag- 
Scssions  after  the  parties  Bnd  themselves  aggrieved,  which  is  not  grieved, 
till  the  removal;   and  for  aught  appears,  Michaelmas  Sessions 
might  be  the  next  Sessions  after  the  grievance :  And  so  it  was 
held  in  the  case  of  the  parishes  of  AT.  and  St*  J.'s,  Southampton.(a)  (a)  A/pv, 

—  To  this  THE  Court  agreed,  and  the  Sessions'  order  was  af-  pl*  ^^^^ 
firmed. 

958.  Rex  v.  West  Torrington,  T.  T.  22  &  23  G.2.  Burr.  S.  C.29S.  If  a  Seasions  b# 

—  Two  justices  removed  J,  W.  from  W.  T.  to  N.  T.,  but  the  Ses-  ''^JS^^' ?!!f^ 
sions  quashed  the  order.     The  Sessions  was  held  by  proclamation  "°  ^j^^  adloura- 
at  K.i  on  Monday  the  9th  of  January,  and  from  thence  adjourned  m^nt  day,  an 
to  C.  to  Wednesday  the  7th,  &c. ;  but  there  was  then  no  Sessions  app«l  to  the 
held,  pursuant  to  the  said  adjournment.     At  the  General  Quarter  Sessions  subse- 
Sessions  held  at  H.  this  appeal  was  made. — It  was  objected,  first,  qu«nt  *©  *he  "d- 
That  the  Sessions  at  //.  could  not  take  it  up  at  all,  for  want  of  ^,S^™Tt  S^-™* 
jurisdiction,  it  being  held  without  adjournment ;  and  the  case  of  ^qx^^^ 

Rex  v.  PoUtead  (A)  was  cited ;  and  secondly,  that  the  appeal  was  /^^p^^  pl.98a 
not  made  to  tlie  next  Quarter  Sessions. —  Hewitt  in  answer  to 
the  first  objection  said,  the  first  Sessions  holden  at  K.  was  ad- 
journed to  C.,  but  none  was  there  holden.  Then  a  Sessions  was 
held  at  H. ;  at  which  last  Sessions  this  order  was  made.  But  it 
does  not  appear  that  either  the  first  at  A'.,  or  the  second  at  C* 
was  well  holden.  For  it  does  not  appear  before  what  justices  that 
at  K.  was  holden.  So  that  the  last  might  be  an  original  Sessions, 
in  point  of  law,  the  two  former  being  null.  And  secondly.  That  if 
the  first  Session  at  K,  was  not  good,  and  none  was  holden  at  C^ 
then  this  at  //•  on  Friday  ISth  January  was  the  next  Quarter 
Sessions. — Wilmot  in  reply.  The  act  of  S6£/ir.3.  c.l2.  ex- 
pressly directs  four  Sessions  only  to  be  holden  in  a  year,  viz* 
within  the  utas  of  the  Epiphany,  within  the  second  week  of  Lent ; 
between  Pentecost  and  St.  John  the  Baptist ;  and  within  eight  days 
of  St.  Mic/tael.  The  12  Rich.  1.  c.  10.  directs  one  in  each  quarter 
of  the  year  at  least.  Then  2Hen»5.  sfat.l.  c.4.  specifies  the 
times  of  holding  them  ;  which  are,  in  the  first  week  after  Michael- 
mas, in  the  first  week  after  Epiphany,  the  first  week  afler  the 
clause  of  Easter,  and  in  the  first  week  after  the  translation  of  St* 
Thomas  the  Martyr;  and  more  oflen,  if  need  be.  This  appears 
to  be  a  General  Quarter  Sessions  holden  at  K. ;  and  an  adjourn- 
ment from  K.  to  C.  (where  none  was  holden) ;  and  the  third,  at 
H.,  mentions  no  adjournment  from  any  former  Sessions.  —  Leb 
C«  J.  To  be  sure,  if  the  first  Sessions  was  well  holden,  the  Ses- 
sions was  completed,  if  there  was  no  adjournment  of  it  from  thence 
to  H. ;  and  the  case  of  Polstead  is  in  point.  —  The  order  of  Ses- 
sions was  quashed,  and  the  original  order  confirmed. 

959.  Rex  v.  East  Donyland,  T.  T.  8  G.  3.  Burr.  S.  C.  592.— Two  An  apped  from 
justices  for  the  borough  of  C  made  an  order  to  remove  three  pau-  *»  ofd«r  of  bo- 
pers  from  St.  G.'s  in  C.  to  D.    The  parish  of  D.  appealed  to  the  ^[^''i^J^ 
Quarter  Sessions  of  the  borough  of  C,  and  they  confirmed  the  county  Sea- 
order.  —  The  Court  agreed,  that  the  borough  Sessions  had  no  gions. 
jurisdiction  to  make  this  order  of  confirmation ;  and  that  therefore 
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their  dplnion  and  their  order  were  both  nugatory :  tbe  appeti 
ought  to  have  been  to  the  Quarter  Se^ions  of  the  county ;  and  u 
no  such  appeal  has  ever  been  made,  the  original  order  standi,  (a) 
irUMrre  ara  960.  Rex  v.  Justices  of  Wilts,  T.  T.  12  G.  3.  MS5.  —  An  order 

Ibiurdays  be*  ^^g  made  four  days  before  the  Sessions  commenced,  and  the  Ses- 
mmd^d'tibe  '^^"^  lasted  three  days  more.  The  contending  parties  were  not 
fj,i^j„„^,  ^j^  more  than  ten  miles  from  each  other,  and  the  place  of  the  Sewoas 
•{ipcal  must  be  not  above  eight  miles  distant  from  the  party  complaining.  On 
to  tfaoce  Ses-  showing  cause  against  the  issuing  of  a  mandatnus  to  the  justioei 
■•*""•  to  receive  and  hear  the  appeal,  it  was  insisted,  that  the  party  had 

time  enough  to  have  appealed  to  the  next  Sessions  ;  that  u  least 
they  ought  to  have  entered  their  appeal,  and  adjourned  it,  agree- 
able to  the  mode  prescribed  by  13  &  14  Car.  2.     They  admitted 
-  that  cases  might  be  put  where  the  Sessions  were  at  liberty  to 
receive  and  hear  the  appeal,  after  the  Sessions  next  ensuing  the 
order  of  removal ;   but  that  here  the  parish -officers  had  been 
guilty   of  laches  and  neglect,   and  therefore    ought  not  to  be 
&youred  or  assisted.    On  the  other  side  it   was   insisted,  that 
the  present  was  as  favourable  as  any  case  could  be  for  tbe  asnst- 
ance  of  the  Court ;  for  there  was  great  reason  to  beliere  that  tbe 
parties  removing  had  ensnared  or  compelled  the  pauper  tosany 
a  woman  whilst  he  was  under  age ;  that  he  had  obtained  aHeence, 
and  was,  as  he  supposed,  prevailed  upon  to  do  so,  when  be  was 
not  of  aget   that  his  father  swore  he  was   under  m:^  which 
strengthened  this  suspicion ;  that  there  was  not  a  reasonable  time 
for  the  parties  to  inquire  into  the  facts,  in  order  to  judge  of  the 
propriety  of  appealing ;  that  the  act  of  the  parish  is  mierdy  di- 
rectory, and  the  Sessions  were  not  bound  -^o  refuse  an  appeal,  be- 
cause not  made  at  the  Sessions  immediately  following  tbe  order  af 
removal ;  that  the  Court  will  alwa}'s  intend  the  appeal  to  be  ia 
time  (if  possible)  as  appears  by  Stade  and  North  Bradly  in  Strange; 
at  least  they  will  never  assist  in  presuming  the  limitation  mentioo- 
ed  by  the  act  to  be  incurred  where  they  can  help  iL — Lord 
Mansfield  :  The  single  question  is.  Whether  the  Sessions  hare 
done   wrong  in  admitting  the  excuse   offered,    for  not  appeal- 
ing at  the  next  Sessions  after  the  order  of  removal?  for  ail  the 
facts  of  imputation  thrown  out  against  the  removing  parties  are  out 
of  the  case.     Whether  there  is  sufficient  time  for  not  appealiflgf 
must  depend  upon  the  facts  of  every  case.     Here  the  two  con- 
tending parishes,  and  the  place  where  the  Sessions  were  held, 
were   within   ten  miles  or  thereabouts.     It   is   said,   tbe  parish 
wanted  to  know  if  the  wife  of  the  pauper  was  settled  with  him, 
which  depended  upon  the  age  of  him ;  a  fact  they  might  hare 
known  in  less  than  half  an  hour.     Besides,  what  is  the  case  that 
they  desire  to  be  let  in  to  prove  ?  Not  a  favourable  one»  but  tbe 
reverse.     It  is,  that  the  father  may  be  at  liberty  to  swear  against 
the  son,  and  prove  him  perjured,  which  I  would  never  suffer  to  be 
done.     Here  the  parish-officers  were  negligent.  —  The  Corar 

;■                                 (a)  The  some  point  in  Hex  v.  Mnl-  and  not  to  tbelr  own  Sesaiom:  for  then 

den  in  £ssez,  M.  T.,  11  Ann. «-  By  there  would  bo  an  appcftl  ch^^imod 

Parker  C.  J.  t  Where  there  is  a  town"  eundemi  there  being,  may  be  tbe  as* 

corjwrate  that  has  Sessions  of  its  own,  justices  sitting  who  ^w^  the  order, 

and  the  justices  of  that  town  make  an  Cases  of  Sett,  page  6,  pi.  10.     Sec  also 

order  there,  if  the  parties  wUl  appeal,  the  Sd  vol.  otf  Mr.  Douglas's  Hiswrf 


r  .•*■ 
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were  unanimous  for  discharging  the  rule  for  the  mandamiu*^^ 
Bale  discharged. 

961.  Rex  V.  Justices  of  Devonshire^  T.T.  17  G.S.  Cald,  32. —  TheUme  limit- 
A  mandamus  was  moved  for  to  be  directed  to  the  justices,  to  hear  edforappeiOlBg 
an  appeal  to  an  order  of  removal  from  fV.  to  A    It  appeared  ag^nit  an  order 
upon  the  affidavits,  that  the  order  of  removal  was  dated  October  21,  ^"*^  n^Ji 
1776 :  in  November  the  pauper  was  removed.     Some  time  after-  (,.  Jil^aticr 
wards  it  was  agreed  between  the  two  parishes,  that  the  question  being  refcmd 
should  be  decided  by  the  opinion  of  Heath,  Serjeant ;  provided  to  arbitnitioii, 
Buch  opinion  were  given  on  or  before  the  14th  of  January^  the  >ftheaw«pdfa 
Sessions  beginning  on  the  1 5th.    It  was  also  agreed,  that  no  other  ^^^^^ 
instructions  should  be  given  to  the  counsel  than  the  examination  jmticetof  Nor- 
of  the  pauper.     On  the  10th  of  January  the  opinion  was  given,  thamptoo,  mU9t 
The  same  day  the  officers  of  W.  told  the  officers  of  P.  that  the  pU  936. 
opinion  was  not  decisive.     At  the  Easter  Sessions  following,  the 

parish  of  P.  appealed ;  but  the  justices  refused  to  enter  into  it,  as 
not  being  in  time.  »-^  Bullbr  early  in  the  term  moved  for  the 
mandamus,  on  the  ground,  that  under  the  agreement  the  opinion 
ID  &vour  of  the  parish  of  P.  was  conclusive ;  and  that  the  parish 
of  P.  had  appealed  in  consequence  of  objections  raised  to  this 
decision  subsequent  to  the  Epiphany  Sessions;  and  therefore  that 
the  statutable  limitation  of  appeiu  to  the  next  Sessions  ought, 
during  the  time  the  parties  were  under  terms  of  compromise,  to  be 
suspended.  —  Fanshawe  and  Milles  now,  on  the  last  day  of  the 
term,  showed  cause  ;  and  having  fully  satisfied  the  Court  upon  the 
fact  of  the  appeal  having  been  prevented  in  consequence  of  the 
objection  not  having  been  ra.hed  previous  to  the  Epiphany  Ses* 
sions:  —  Lord  Mansfield  said.  That  as  both  parties  had  agreed 
that  this  question  should  be  submitted  to  counsel,  and  that  his 
opinion  should  conclude,  though  the  Court  does  not  quite  agree 
with  the  counsel  in  point  of  law,  they  would  not,  had  the  opinion 
been  positive,  have  granted  the  mandamus. 

962.  Rex  v.  The  Justices  of  Gloucestershire,   E.T.   19  G.S.   The  justices  ere 
Dough  191.  —  On  an  application  for  a  mandamus  to  compel  jus-  bound  to  receive 
tices  to  receive  an  appeal  from  an  order  of  removal,  it  appeared  J[^^f^  ^^^ 
from  the  affidavits  on  which  the  rule  was  obtained,  that  the  examin-  of  removal,  if 
ation  of  the  pauper  was  taken  in  August;  the  order  of  removal  offered  at  the 
dated  the  12th  of  November  following ;  and  the  Sessions,  where  next  Senions, 
the  appeal  was  tendered,  held  on  the  12th  of  January  in  the  ensu-  **»o^^^o 
ing  year  ;  that  no  notice  of  appeal  had  been  served  (tor  which  the  had^umw! 
reason  assigned  was,  that  the  appellants  had  not  been  able  to  set 

their  witnesses  ready,  till  it  was  too  late  to  give  such  notice) ;  that 
the  Court  had  been  moved  to  receive  the  appeal,  and  adjourn  the 
consideration  of  it  till  the  following  Sessions,  and  had  refused.  -— 
The  Court  were  clearly  of  opinion  that  the  justices  ought  to  have 
received  the  appeal.  —  The  rule  made  absolute. 

963.  Rex  v.   The  Justices  of  East   Riding,    Yorkshire,  E.  T.   Iff  from  the 
19  G.S.  DougLlQ^.  —  Mandamus  to  receive  an  appeal.    The  ^"**"^'*",jj- 
order  of  removal  had  been  made  by  the  two  justices  on  the  22d  of  ^*^i5*JU*!uBd 
September,  but  the  pauper  was  not  removed  till  the  5th  of  October*  ^  pj^^  where 
//•the  place  to  which  the  pauper  had  been  removed  from  W ,  is  the  Sessions  are 
66  miles  from  N.  where  the  Sessions  began  on  the  6th  of  October,  held,  there  ia 
At  that  Sessions  no  appeal  was  entered,  that  at  the  Epiphany  Ses-  J*^  *""®  *V. 
sions  foUowing,  which  began  on  the  12th  of  January,  the  parish  IhJ^^gSJ!^' 
having  offered  an  appeal^  the  justices  refused  to  heat  It)  \bycikaaBk%  ^kncAWfi9«Ksi% 
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art  to  be  consi- 
dered Mthe 
fwe^  Seitionu 


If  then  are  two 
interveaiBg 
dayi  between 
the  removal  and 
the  fieiioni, 
tiie  appeal  mutt 
.be  lodged  aft 
those  SeMioni 
though  the 
places  are 
twenty  miles 
asunder. 


fa)  Rex  V.  The 
Justices  of 
Yorkshire,  atUef 
pl«  9^3* 


Where  the 
Quarter  Ses- 
sions are  held 
at  two  diflferent 
places  in  the 
county,  the  one 
being  an  ad- 
journment only 
of  the  oUier, 
and  an  order  of 
removal  is  ex- 
ecuted after  the 
beginning  of 
.  the  original  Ses- 
sions, but  be- 
fore the  ad- 
journed Ses- 
uons,  an  appeal 
't  tbo  next  ca« 


theroseWes  bound  by  the  words  of  the  statute  of  13  fr  14  Cor.  3. 
c.  12.  §  2.  which  says,  that  persons  aggrieved  raay  appeal  to  tlie 
justices  of  peace  "  at  the  nexl  quarter  Sessions."  —  The  Court 
said,  that  '^  by  next  Sessions"  the  statute  of  Car,  2.  must  have 
meant  the  next  possible  Sessions ;  and  that,  here>  it  was  im- 
possible for  the  appellants  to  lodge  their  appeal  at  the  Michadmas 
Sessions. 

964.  Rex  v.  The  Justices  of  Herefordshire,  M.  T.  S0G.3. 
ST,  R.  504.  —  A  rule  had  been  obtained  on  the  defendants  to 
show  cause  why  a  mandamus  should  not  issue,  commanding  them 
to  receive  an  appeal  against  an  order  of  removal.  The  order  wis 
made  on  Friday  the  i8th  ai  April;  on  the  19th  the  pauper  was 
removed ;  and  on  the  Tuesday  following,  the  22d»  the  Easier 
Sessions  were  held  at  H.,  twenty  miles  distant  from  the  parish  to 
which  the  party  was  removed  ;  at  which  Sessions  it  is  the  practice 
not  to  receive  any  appeal  after  the  Tuesday  morning.  The  paridi 
not  having  appealed  at  tliose  Easter  Sessions,  the  justice  at  the 
Midsummer  Sessions  refused  to  receive  the  appeal,  because  boC 
made  at  the  next  Quarter  Sesssions,  according  to  the  IS  &  14 
Car.  2.  c.  12.  §2.  The  foundation  of  this  application  was,  that  as 
the  officers  of  the  parish  to  which  the  pauper  was  removed,  had 
not  sufficient  time  to  convene  a  meeting  of  the  inhabitants,  in 
order  to  take  their  opinion  upon  the  subject,  whether  there  were 
any  grounds  for  the  appeal,  the  Midsummer  Sessions  were  the  next 
possible  Sessions.  —  Lord  Kenyon  C.  J.  The  words  of  the  act  of 
parliament  are  very  strong ;  and  they  require  the  appeal  to  be 
made  at  the  Sessions  next  after  the  grievance.  Where,  indeed,  an 
order  of  removal  has  been  made  some  time  before,  and  only 
executed  a  very  short  time  before  the  Sessions,  so  that  there  wai 
no  possibility  of  appealing  to  those  Sessions,  this  Court  has  inter- 
fered by  granting  a  mandamus  to  compel  the  justices  at  the  fol- 
lowing Sessions  to  receive  the  appeal,  because  the  words  *'neit 
"  Sessions''  mean  "  the  next  possible  Sessions.*'  {a)  But  this  is  a 
very  different  case;  for  there  were  two  intervening  days  after  die 
execution  of  the  order  and  before  the  Easter  Sessions;  and  if 
there  was  not  sufficient  time  before  those  Sessions  to  give  rea- 
sonable notice  of  appeal,  the  appeal  might  have  been  then  entered 
and  adjourned,  according  to  the  statute  9G.  1.  c.  ?•  §8.— -Tas 
THREE  OTHER  JuDGES  Concurring,  rule  discharged. 

965.  Rex  v.  The  Justices  of  Sussex,  H.  T.  37  G.  8.  7  T.  R.\(fJ. 
—  A  rule  was  obtained  in  the  last  term  calling  on  the  defendants 
to  show  cause  why  a  mandamus  should  not  issue,  directing  them 
to  receive  and  hear  an  appeal  against  an  order  for  the  removal  of 
T,  Laycocky  his  wife  and  children.  It  appeared  that  in  point 
of  fact  there  are  two  divisions,  though  not  Jegally  recognized,  in 
the  county  of  Sussex^  the  eastern  and  western,  though  there 
is  but  one  commission  of  the  peace  for  the  whole  county ;  and  the 
Quarter  Sessions  are  always  held  first  in  the  western,  and  aflerwards 
adjourned  into  the  eastern  division.  The  Sessions  commence  in  the 
western  division  on  the  Tuesday.  The  removal  in  question  was 
made  on  the  Wednesday,  being  the  13th  July  1796,  to  the  parish 
of  P.,  which  is  situated  in  the  eastern  division  ;  the  adjournment- 
day  into  which  was  on  the  Friday  following.  The  appeal  was  not 
lodged  at  that  Sessions,  but  was  preferred  at  the  next  October 
Sessions  held  by  «id\o^\MOBiei!it  in  the  saoie  eastern  division.    An 
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objection  was  there  made  that  it  came  too  late,  and  the  Sessions^  suing  adjourn, 
after  hearing  evidence  of  the  facts,  and  taking  into  consideration  edSetsionsiiin 
the  distance  of  the  appellant  parish,  were  of  opinion  that  the  ad-  ^*'"^*"*'?"^ 
journment  Sessions  in  Juli/  were  the  next  possible  Sessions  at 
which  the  appeal  ought  to  have  been  preferred ;  that  it  was  now  too 
late,  and  that  they  had  no  jurisdiction  to  examine  into  the  merits  of 
the  appeal. — Lord  Kenyon  C.J-  The  convenience  and  justice 
of  the  case  are  so  obviously  in  conformity  with  the  strict  letter  of 
the  statute  (a),  that  there  can  be  no  doubt  on  the  proper  con-  (a)4S£Us.c.9« 
struction  of  it.     There  is  but  one  commission  of  the  peace,  and 
one  quarter  Sessions  held  for  the  county  in  each  quarter ;  although 
for  convenience  the  magistrates  hold  the  Sessions  first  in  one  part 
of  the  county,  and  then  by  adjournment  in  the  other  part.     The 
next  Quarter  Sessions,  therefore,  must  necessarily  mean  the  next 
original  Quarter  Sessions  held  for  the  county ;  for  the  adjourn- 
ment is  only  a  continuation  of  the  sante  Sessions.     The  removal, 
therefore,  having  been  made  aAer  the  commencement  of  the  Jult/ 
Sessions,  the  appeal  was  properly  preferred  at  the  October  Ses- 
sions following.     Neither  is  there  any  thing  in  the  objection  that 
it  ought  then  to  have  been  made  to  the  original  Sessions  in  OctobeVf 
for  that  would  be  directly  contrary  to  the  practice  which  has  always 
prevailed  in  counties  where  the  Sessions  are  adjourned  from  one 
place  to  another  within  the  county  ;  and  his  Lordship  referred  to 
Rex  V.  Monks  Rishorough  {b)y  and  Rex  v.  Hinderclave.  (c)  —  Per  (b)^nie,^\,9S4. 
Curiam  :  Rule  absolute.  {c)Jnie,p\,956, 

966.  Rex  v.  The  Justices  of  Flintshire  (d),  E.  T.  37  G.  3.  7  T.  R.   An  appeal 
200. —  This  was  a  rule  calling  on  the  defendants  to  show  cause  again&t  an  order 
why  a  mandamus  should  not  issue,  commanding  them  to  receive  an  ^"^'T^^ljJ  "*^ 
appeal  against  an  order  of  two  justices,  by  which  2\  Kirkham  and  the  nextSessioni 
his  wife  and  family  were  removed  from  M.  in  the  county  of  Flinty  but  one  after 
to  L*  in  Staffordshire.  —  The  order  was  dated  on  the  S^th  of  Sep*  the  order  is  ex- 
tember  last,  and  executed  on  Monday  the  3d  of  October,  at  four  ecuted,  if  there 
o'clock  in  the  afternoon,  at  L.,  which  is  at  the  distance  of  54«  miles  ^  °^{  *  f^*" 
from  M*9  where  the  Flintshire  Sessions  were  holden  on  Thursday  ^twixttbeex- 
the  6th  of  October,     No  appeal  having  been  entered  at  those  Ses-  ecution  of  the 
sions,  the  justices  at  the  January  Sessions  refused  to  receive  the  order  and  the 
appeal,  though  it  was  stated  to  them,  and  now  verified  by  affidavit,  ""*  Sewions, 
that  the  overseer  of  Mold  who  conveyed  the  paupers  to  L.  could  *o  ™*ke  inquiry 
only  speak  the  Welsh  language,  and  that  the  overseer  at  L.  who  Muper'i Settle- 
received  them  could  not  understand  him  ;  that  near  a  week  elapsed  ment. 
before  the  parish  of  L.  could  gain  any  information  respecting  the  t^\  ^^  -^{^  „^ 
settlement  of  the  paupers,  and,  consequently,  that  they  were  not  in   Surrey  Js,  jhm, 
a  situation  to  appeal  at  the  Michaelmas  Sessions.  —  Lord  Kenyon.  pi.  968. 
C.  J.   We  ought  not  to  decide  hastily  against  the  words  of  an 
act  of  parliament ;  but  some  reasonable  time  ought  to  be  given  to 
the  parish  appealing,  to  enable  them  to  inquire  whether  or  not  it 
will  be  proper  to  enter  an  appeal.     In  this  case  the  order  of  re- 
moval, which  was  made  on  the  24th  of  September,  was  kept  in  the 
overseer's  pocket  until  the  eve  of  the  Sessions,  and  was  then  exe- 
cuted at  the  distance  of  more  than  50  miles  from  the  place  where 
the  appeal  was  to  be  lodged.      And  though  the  Sessions  were 
holden  at  Af.  on  Thursday,  in  general  they  are  holden  on  Tuesday, 
and  the  overseers  of  L>  might  fairly  have  conceived  that  the  Ses« 
sions  for  Flintshire  would  be  holden  on  the  very  next  day  after  the 
order  was  executed.      Under  these  circumstancesi  therefore,  I 
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think  that  these  justices  at  the  following  Sessions  in  JanuMtf 
ought  to  have  received  this  appeal,  and,  consequently,  that  this  rule 
should  be  made  absolute. —  Per  Curiam  :  Rule  absolute. 

967.  Mayhew  v.  Parker,  H.T.  39 G. 3.  ST.  H.  Ua  — In 
trespass  for  an  assault  and  false  iroprisonment  the  defendant  gave 
in  evidence  a  warrant  under  the  hand  and  seal  of  Lord  Keny^^ 
which,  after  reciting  that  it  was  certified  that  at  the  General  Ses- 
sion of  oyer  and  terminer  at  the  Old  Bailey  on  the  11th  of  Ja» 
nuary  37  G.  3.,  the  plaintiff  was  and  stood  indicted  for  perjury,  to 
which  indictment  he  had  not  appeared  or  pleaded,  required  and 
commanded  the  defendants  (peace  officers)  to  apprehend  the  plain- 
tiff and  bring  him  before  one  of  the  judges  of  the  Court  of  King's 
Bench,  &c.  *<  to  the  end  that  he  may  become  bound  with  sufficient 
'*  sureties  for  his  personal  appearance  at  the  next  Sessions  of  oyer 
'<  and  terminer  of  our  Lord  the  King,  to  be  holden  for  the  city  of 
*'  London,  to  answer  the  said  indictment,  and  be  further  dealt  with 
'<  according  to  law  ;'*  dated  the  2l8t  o£  January  1797*  It  appeared 
that  the  arrest  was  not  actually  made  until  about  10  months  after* 
wards.  It  was  objected  at  the  trial  before  Lord  Kenyon  at  tbe 
last  sittings  at  Guildhall  that,  as  the  arrest  was  not  made  before 
the  Old  Bailey  Sessions  next  ensuing  the  date  of  the  warrant,  the 
warrant  was  no  longer  in  force,  and  could  not  justify  an  arrest  and 
imprisonment  afterwards :  but  Lord  Kenyan^  being  of  a  different 
opinion,  nonsuited  the  plaintiff. —  GARROwnow  renewed  the  same 
objection  on  a  motion  to  set  aside  the  nonsuit ;  and  said  that  the 
usual  practice  in  these  cases  was  to  renew  these  warrants  at  every 
Sessions  if  not  executed  before,  and  that  great  inconvenience 
would  ensue  if  it  were  otherwise,  as  warrants  of  arrest  might  be 
kept  back  to  answer  particular  purposes,  and  not  executed  tiU 
long  after  they  were  granted.  —  But  Lord  Kenyon  C.  J.  uid,  th$t 
the  fair  construction  of  such  a  warrant  was,  that  the  party  to  be 
arrested  should  be  made  to  appear  at  the  next  Sessions  after  the 
arrest ;  and  that  the  only  purpose  which  the  practice  alluded  to 
could  answer  was  that  of  enhancing  tho  expence  to  prosecutors, 
and  putting  money  into  the  pockets  of  the  officers.  That,  if  aoj 
person  misconducted  himself  by  keeping  back  warrants  of  arrest 
to  be  afterwards  made  use  of  for  vexatious  or  improper  purposes 
he  subjected  himself  to  an  action  for  a  malicious  prosecution  it 
the  suit  of  the  party  grieved :  but  the  warrant  was  a  sufficient  jus- 
tification in  trespass  to  the  officer  charged  with  the  execution  of 
it.  —  Per  Curiam  :   Rule  refused. 

968.  Rex  v.  Justices  of  Surrey,  E.  T.  53G.S.  l.M.ScS.  47^— 
Mandamus  to  the  justices  of  Surrey,  to  receive  an  appeal  against  s 
removal  of  a  pauper  from  R.  to  M.  The  affidavit  stated  that  tbe 
order  of  removal  was  dated  the  lith  of  January  last,  and  was  ex- 
ecuted in  the  afternoon  of  that  day.  That  the  Quarter  Sessions 
for  the  county  of  Surrey  began  on  the  1 2th,  and  that  there  wis 
not  sufficient  time  to  procure  any  information  respecting  the  psa* 
pcr's  settlement,  or  the  requisite  evidence  to  support  an  appeal, 
or  even  to  ascertain  whether  such  appeal  ought  to  be  made.  That, 
according  to  the  practice  of  the  Sessions  for  that  county,  notice 
must  be  served  on  the  respondent  parish  by  the  appellant,  of  their 
intention  to  try  such  appeal,  at  least  six  clear  days  before  fhc 
commencement  of  the  Sessions ;  that  due  notice  having  been  giren 
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for  the  Fatter  Sessions,  the  appeal  was  then  entered ;    but  the  the  appetl,  on 
Court  refused  to  liear  the  appeal,  on  the  ground  that  it  ought  to  \^^  ground  thtt 
have  been  entered  at  the  Epiphany  Sessions,  and  respited  until  the  J****"***  ^* 
next  Sessions.     Against  the  rule,*  an  affidavit  of  the  clerk  of  the  ^""e!^^^ 
peace  stated,  that  by  the  course  and  practice  of  the  Sessions  for  Sessions ;  Uie 
tliat  county,  they  always  adjourned  for  a  certain  time,  and  appeals   Court  granted 
against  orders  of  removal  are  allowed  to  be  lodged  at  any  time  a  mandamus  to 
during  the  sitting  of  the  Sessions,  or  at  the  adjournment  held  next  the  justices  to 
after  the  making  such  order,  without  requiring  notice  to  be  given  J^'^notidth-^ 
to  the  respondents.     And  that  the  consideration  of  such  appeal  is  sunding  it  ap- 
thereupon  adjourned  to  the  next  Quarter  Sessions  after  those  at  pcared  that  the 
which  it  is  so  lodged.      That  the  last  Epiphany  Sessions  com-  JSjnphany  Se^^ 
inenced  on  the  12th  of  Januaryy  and  lasted  14  days,  when  they  »">"»  continued 
were  adjourned  to  the  2d  of  February  following  (which  adjourn-  ^m^^it^Si 
ment  lasted  one  day),  and  was  again  adjourned  to  the  Ist  of  March^  twice  adjourned 
which  lasted  two  days.  —  Lord  ELLENBORoucm  C.  J.  The  statute  to  distant  dayi^ 
does  not  contemplate  the  continuance  of  the  Sessions.     It  enacts,  Aod  that  it  was 
that  the  party  may  appeal  "  to  the  next  Quarter  Sessions,  *'  with-  *{j*  EJ*^**  ^ 
out  adding  "  or  some  adjournment  thereof.  '*     It  takes  the  hold-  alloww^Ss^ta* 
ing  of  the  Sessions  at  the  point  of  time  to  which  it  refers  the  be  entered  at 
appeal ;  and  the  Sessions  are  always  considered  in  law  as  one  day,  any  time  during 
to  whatever  period  they  may  by  accidental  causes  be  extended,  their  continu- 
The  appellant  parish  ought  to  have  a  reasonable  time  allowed  for  **|f*»  or  at  the 
considering  whether  they  will  appeal  or  not.     The  question  is,  an'iTrw^'tiie 
Whether  the  interval  between  the  11th  and  12th  o£  January  was  a  hearing  tiU  the 
reasonable  time  for  that  purpose.     We  are  of  opinion  that  it  was  next  Sessbnt. 
not.  —  Baylby  J.  referred  to  Rex  v.  Justices  of  Flintshire,  (a)  —  (a)^nitf,pl.966. 
Rule  absolute. 

969.  Rex  v.  Justices  of  the  West  Riding  of  York,  T.  T.  55  G.  3.   Where  an  order 
4.iVf.&5.327.— An  order  of  removal  from  a  township  in  the  l^^l^ 
West  Riding  to  the  parish  of  St.  Luke  in  Middlesex,  was  dated  on   Yorktkirtxo  a 
the  3d  of  January,  and  executed  on  the  12th,  and  the  Epiphany  parish  in  J/u^ 
Sessions  for  the  West  Riding  were  holden  on  the  18th.    The  pa-  dfeMrwasex- 
rish  of  St.  Luke  did  not  appeal  to  those  Sessions,  but  offered  to  «cuted  on  the 
appeal  at  the  Easter  Sessions  in  April,  when  the  justices  refused  ^^^^^/^'^ 
to  receive  the  appeal.     A  rule  nisi  was  obtained  for  a  mandamus  'j^ii-kMre  Epi- 
to  the  justices  to  receive  the  appeal,  on  the  ground  that  the  order  phany  Sessont 
was  executed  too  near  the  time  of  the  Epiphany  Sessions,  to  make  were  holden  on 
it  practicable  to  appeal  to  them,  considfering  the  distance  of  the  ^®  1 8th,  and 
parish  of  St.  Luke  from   the  place  where  those   Sessions  were  *^^™  ^     tn 
holden.     It  was  contended  against  the  rule,  that  there  was  time  ^  Ea^  Ses- 
for  the  parish  to  have  entered  and  respited  their  appeal  at  the  siom,  when  the 
Epiphany  Sessions,  which  was  all  that  could  be  required  of  them,  justices  reAued 
{Hex  V.  Justices  of  Herefordshire.)  (b)     But  granting  that  they  to  rewire  the 
were  not  bound  so  to  do,  yet  they  ought  to  have  come  prepared  at  S*   rt'      id 
the  next  Sessions  not  only  to  enter,  but  to  try  the  appeal,  and  not  grant  a 
ought  to  have  given  notice   to  that  effect  to  the  respondents^  mandanratto 
whereas  they  gave  no  notice,  and  were  not  in  a  condition  to  be  tbejiutlcetto 
heard,  but  only  to  enter  and  respite  their  appeal  at  the  Easter  Set-  «<»l^f  ^^qp* 
sions.     In  support  of  the  rule  it  was  said,  that  the  ground  on  •     IwJt'S***'" 
which  the  justices  refused  to  receive  the  appeal,  was,  that  it  was  p»funttwwe^ 
out  of  time,  and  not  on  account  of  the  objection  last  stated ;  and  not  readj  to 
it  was  farther  insisted  that  the  appellants  were  entitled  to  ask  to  eater  and  try 

(6)  JnU,  pi.  964. 
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their  appeal  at    enter  and  respite  their  appeal,  for  if  an  appeal  to  the  next  prtcti- 
tha  EaMer  8as-    cable  Sessions  is  an  appeal  to  the  next  Sessions,  it  is  so  with  all  its 


»ow,  ^^^^J     consequences,  one  of  which  is,  that  the  appellant  has  a  right  to 
^|^^2^  ^^^^  *'  adjourned  to  the  following  Sessions.  —  Lb  Blanc  J.    We 

do  not  think  that  the  parish  were  entitled  strictly  to  pass  ever  the 


first  Sessions ;  but  if  they  had  done  at  the  second  as  mudi  as  they 
ought  to  have  done,  the  Court  would  have  relieved  them.  TVie 
parish  might  possibly  have  gone  in  the  first  instance  to  the  £pi- 
phany  Sessions,  but  they  have  not  done  this,  and  have  also  not 
placed  themselves  in  a  situation  to  be  heard  at  the  second  Sessions; 
the  Court,  therefore,  do  not  see  a  sufficient  ground  for  graoting  a 
mandamus,  — •  Rule  discharged. 
Where  an  order  970.  Rex  v.  Justices  of  Essex,  M.  T.  58  G.  3.  IB,&  A.  210.  — 
of  remoral  was  Upon  showing  cause  against  a  rule  calling  upon  the  defendants  to 
""^  ni  ^A  ^^^^  cause  why  a  mandamus  should  not  issue,  comnoanding  them 
^^SiUurdwIu^  to  receive  and  hear  an  appeal  against  an  order  of  removal*  by 
■ndtheSenions  which  a  pauper  was  removed  from  T.  to  W, ;  the  following  facts 
were  bolden  on  appeared  upon  the  affidavits.  The  order  was  made  on  Tuesdag 
the  following  the  8th  July  1817,  and  was  served  about  12  o'clock  on  the  follow- 
a"**^!!*"?  ^"S  Saturday.  The  distance  between  the  respondent  and  appd- 
pwi^^was"  ^^"^  parishes  was  24  miles  distant  from  C,  where  the  Seniooi 
thirty.4even  ^ere  held  on  the  Tuesday  following,  and  lasted  four  days;  and 
miles  fh>m  the  by  the  practice  of  that  Sessions,  a  motion  to  enter  and  respite  the 
place  where  the  appeal  might  have  been  made  at  any  time  during  the  Sessions. 
h^^^hlV^  The  parish  not  having  appealed  at  the  July  Sessions,  the  justices 
there  was  no  refused  to  receive  the  appeal  at  the  Michaelmas  Sessions,  on  the 
appeal  to  those  ground  that  that  was  not  the  next  Sessions  witliin  the  meaning  of 
Sessions,  and  the  Stat.  13  &  14  Car.  2.  C.12.  £.2.  The  cases  of  Rex  v.  The  Jut' 
the  justices  re-  fices  of  Herefordshire  (fl),  was  cited.  —  Lord  Ellenborough  C  J. 
thran^Iuf''*  The  Stat.  13  &  14  Car.  2.  certainly  directs  the  appeal  to  be  at  tiw 
the nlntSes-  next  Quarter  Sessions,  but  that  must  mean  the  next  practicable 
sions,  the  Sessions.     The  parish-officers  must  have  a  reasonable  t'tmc  al- 

court  grantcda  lowed  them  to  make  the  necessary  inquiries,  that  they  may  judge 
mandamus.  of  the  propriety  of  appealing  or  not.  The  notice  here  is  served 
(a)Ante,j\,964.  on  the  Saturday.     I  am  of  opinion  that  they  arc  not  bound  to 

devote  Sutiday  to  such  a  purpose.     They  have   then  only  one 
entire  day,  i.  e.  the  Monday,  to  get  the  necessary  information,  and 
to  consider  whether  they  will  appeal  or  not,  and  that  in  my  judg- 
ment is  not  sufficient.     It  has  been  said,  that  although  the  appeal 
could  not  have  been  heard  at  those  Sessions,  still  that  it  ought  to 
have  been  entered  and  respited  :  but  that  would  only  be  incurring 
a  useless  expence,  without  conferring  any  benefit  on  either  party, 
and  was  therefore  quite  unnecessary. —  Rule  absolute. 
Whereby  char-       97 1.  Rex  v.  Justices  of  the  Borough  of  Carmarthen  and  County 
^il^«r*&     ^/  '^^  ^^"'^  Borough,  H.  T.I&2  G.  4.  4  J5.  &  A.  291  .—Two  jus- 
rourfirwhiA      ^*^^^  °^^'^®  borough  of  C,  on  the  23d  May  1820,  by  their  order, 
was  a  county  of  removed  a  pauper  from  the  parish  of  St.  A,  in  that  borough,  to 
itself,  held  only  the  parish  of  N.  C,  in  the  county  of  C.     Against  this  order,  the 
General  Se».    .  parish  of  A^.  C.  appealed,  and  in  their  notice  of  appeal  stated 
* *^dnot      ^^^^^  intention  of  appealing  to  the  nexU Quarter  Sessions  of  the 
QuuterSea.       borough  of  C.     At  the  next  Sessions  (which,  it  appeared,  were 
sions :  Held,      the  (jcneral  and  not  the  Quarter  Sessions)  for  the  borough,  held 
that  an  appeal     on  the  21st  September  last,  the  parties  accordingly  attended,  aod 
against  an  order  applied  for  leave  to  lodge  the  appeal ;  but  the  magistrates  refused 
orremowtl  ^^e  application.  —  A^iR^OTt  C  i%  \.  ^.m  of  opinion,  that  the  true 
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construction  of  die  8  &  9  fF.  S.  c.  SO.  is,  tliat  if  there  be  on  appeal  mighi  b&piade 
to  tlie  Sessions  of  a  town  which  is  a  county  of  itself,  where,  by  ^^  "®**  8^ 
charter  only,  General  Sessions  are  held,  it  must  be  made  to  tlio  Siepwc for 
General  Sessions.     Here  the  magistrates  are  empowered  to  hear  ^uch  borough, 
and  determine  upon  all  articles  within  the  borough,  which  accord- 
ing to  law,  belong  to  the  office  of  justices  of  the  peace  in  their 
Quarter  Sessions,  or  otherwise,  to  determine.    Now  this  is  a  very, 
large  expression,  and  comprehends,  as  it  scyems  to  me,  a  power  ta 
decide  upon  orders  of  removal.     As  to  the  other  objection,  it  ap- 
pears that  there  are  three  magistrates,  at  least,  qualified  to  act> 
and  a  sessions  of  the  peace  may,  it  is  known,  be  held  before  two  ma- 
gistrates.   The  act  of  parliament,  to  which  a  reference  has  been 
made,  only  applies  to  corporations  or  franchises,  where  there  are 
not  more  than  four  justices  altogether ;  and,  besides,  it  does  not 
apply  to  appeals  against  orders  of  removal.   Upon  the  whole,  there- 
fore, I  am  of  opinion,  that  this  rule  ought  to  be  made  absolute. 

972.  Rex  V.  Altttoick,  M.T.2G.^.  5  J?.  &  .4.184.  — Two  jus-  Anorfcrof 
ticcs,  by  their  order,  dated  the  6th  August  1814,  removed  Af.  fF^  dSSTirt  A- 
a  pauper,  from  A*  to  //.    On  an  app^  against  tliis  order  at  the  gy^t^  ism,  md 
Michaelmas  Sessions  in  1820,  it  was  discharged^  subject  to  the  an  order  of  sus- 
opinion  of  this  Court  upon  the  following  case :  The  pauper,  at  the  pension  indon. 
time  the  above  order,  dated  6th  August  1814,  was  made,  was  ex-  ^  thereon,  in 
tremely  ill,  and  in  such  a  state  of  health,  that  she  could  not  be  ^tlcknett  (S* 
removed  without  danger ;  the  execution  of  the  order  was,  there-  the  pauper ; 
fore,  suspended  by  an  indorsement  thereon  in  the  usual  form,  and  a  copy  of 
On  or  about  the  6th  September  1814,  a  copy  of  the  said  order  of  fuch  order  and 
removal  and  indorsement  was  delivered  to  and  served  upon  one  of  ""donemeiit 
the  overseers  of  the  poor  of  //.,  by  a  person  sent  and  authorised  J^^I^^J^^^^a  ^■ 
by  one  of  the  overseers  of  the  poor  of  ^.,  such  person  not  then  appelbmtt,  buc . 
having  the  order  with  him  ;  and  on  the  4th  October  1815,  another  the  origimd  or- 
part  of  theoriginal  order  of  removal  and  indorsement  was  delivered  der  not  pro- 
to  and  served  upon  one  of  the  overseers  of  the  poor  of  //.  by  the  J***^/*  *^ 
overseers  of  the  poor  of  A.    Tliis  last-mentioned  document,  so  J^^  coprT^^ 
served  on  the  4th  October  1815,  liad  not  been  executed  by  the  re-  andnibae- 
raoving  justices  on  the  6th  August  1814,  but  was  executed  by  them  qaniil7,iiL 
in  September  1815.    It,  however,  bore  date  tlie  6th  August  1814.  1815,  another 
The  order  originally  executed  was  not  at  any  time  shown  to  any  ^?Ii!!l^^'^ 
of  the  overseers  of  //.    Tlie  suspension  of  the  execution  of  the  ^^^^  executed 
said  order,  on  account  of  the  sickness  of  the  pauper,  was  taken  off  by  the  Dame 
in  August  1819,  and  a  further  order  was  then  inuorsed  by  the  jus-  Ju^cca,  but 
tices  on  the  order  of  removal  for  the  payment,  by  the  overseers  of  bearing  date  In 
//.,  to  the  overseers  of  A.,  of  the  sum  of  161/.  17*.  5^/.,  being  the  ^*^>JJ'^» 
charges  proved  upon  oath  to  have  been  incurred  by  the  suspension  ^^^  tbeappel-' 
of  the  order  of  removal.    On  the  5th  of  September  1820,  the  pau-  luta.    The    *■ 
per  was  duly  removed  from  A*  to  //.,  and  an  appeal  against  the  pauper  «raa  not 
order  of  removal  was  entered  at  the  Michaelmas  Sessions,  1 820.  rewMwed  tilt 
When  the  case  was  called  on,  and  the  facts  above  stated  had  been  '8id,whaiia»  • 
proved,  it  was  contended,  on  tlie  part  of  the  respondents,  that  the  ^^I^^^^^Hd/ 
appellants  could  not  be  heard,  as  they  had  omitted  to  appeal  ^u  the  services 
against  tlie  order  of  removal  within  the  time  allowed  by  law :  the  of  the  original 
49  G.  3.  c.  124*  §  2.  enacting,  that  when  the  execution  of  any  order  order  of  re- 
of  removal  shall  be  suspended,  the  time  of  appealing  against  such  "JIT^J/l'*** 
order  shall  be  computed  according  to  the  niles  which  govern  both  defectfte* 
other  like  cases  from  the  time  of  serving  such  order,  and  not  from  and  that  the  ^>. 
tlie  time  of  making  such  removal  under  and  by  virtue  of  the  same. 

VOL.  II.  3  c 


*Jg^  APPEAL  TO  THE  SKSSIOITS.  [CU.  M. 

in  tfane,  not-  —  Thb  Court,  however,  permitted  the  case  to  proceed*  and  the 
witlMtaiiding  appeal  was  allowed.  —  Abbott  C  J«  The  objection  made  here  to 
49  0. 3.  c  124.  ii^g  judgment  of  the  Court  of  Quarter  Sessions,  is,  that  thqr  hare 
S  ^*  allowed  this  appeal,  when,  in  point  of  law,  the  appellaDls  were 

not  entitled  to  it,  not  having  appealed  withui  the  time  allowed  hy 
law.     That  question  depends  entirely  upon  the  Talidity  of  the 
service  of  the  order.    Now,  that  service,  in  order  to  b^  valid, 
must  be  either  by  delivery  of  the  order  itself,  or  by  leaving  a  copj^ 
of  the  order,  and  at  the  same  time  producing  the  original*    It  m 
admitted,  that  the  service  in  1814  was  defective ;  but  mcB  in  1815 
there  was  a  second  service*    Now,  if  that  was  the  service  oi  a 
copy,  it  was  bad,  for  the  same  reason  as  vitiated  the  previoiis  ser- 
vice.   It  is,  however,  contended,  that  this  was  the  service  of  a 
new  origind  order.    But  if  we  were  to  hold  that  to  be  so,  we 
should,  as  it  seems  to  me,  give  to  it  an  effect  not  intended  by  the 
justices  who  executed  it ;  for  if  they  had  intended  it  as  a  new 
Mder,  they  would  have  given  to  it  a  date  corresponding  with  the 
time  of  its  execution.    I  think  that  they  never  could  have  ia* 
tended  it  as  a  new  order,  but  only  as  an  aothenticaled  copy  of 
their  former  order ;  and  Uiat  the  Court  of  Sessions  were  rnt  ia 
so  treating  it«    In  that  view  of  the  case^  it  is  clear  that  both  ser- 
vices are  defective,  and,  consequentiy,  that  the  appeal  was  in  tisw, 
and  the  order  of  Sessions  is  therefore  right.—  Order  of  SesMns 
confirmed* 

V*  Of  Adjoummeni. 

file  QMtsr  973.  Rex  v.  King's  Lan^y,  T.T.  II  W.  8.  Ld.  Raym.  481.— 

8i"i<o—  ^Boaj  Exceptions  were  taken  to  an  order  made  at  the  General  Qosrtar 
{|^^°y°y  Sessions  of  the  lustices  of  the  peace,  upon  an  nppal  to  them 
tmSjkomm  °^®  ^^^  ^^  order  of  removal ;  and  the  exception  was,  That  the 
^Sgraiim-  appeal  was  lodged  at  the  next  Quarter  Sessions,  and  that  it  s^ 
momL  '  pears  upon  the  face  of  the  order  that  it  was  not  then  determined, 

8.  C  Silk.  005.  Out  that  it  was  adjourned  over  for  further  consideration.  —  And  it 
"^Jj*^^  was  held  by  the  whole  Court,  that  the^  might  well  adjonra  so 
^""^  appeal  upon  debate  for  farther  consideration, 

tha  MMiow  974,  hex  v.  Orince,  T.T.^G.l.  MSS.— The  adjournment  of 

S^^'brnnd  *  Sessions  is  not  to  be  to  a  thne  beyond  that  fixed  by  2  Hem.  5.  «.4w 
tte'itoe^mh     ^^"^  *^®  holding  another  original  SessionSi 
tioofd  in  ihe  SHcn.  5.  c.  4. 

The MMioiii,  975.  Rex  v.  Si.  Michael,  Ipmich,  E.  T.2G.2.  Sir. 881 As 

^^J^f^S^  exception  was  taken  to  the  order  of  Sessions  that  it  is  said  to  be 
^Mo^gmmJT  '^^^  ^  ^  Sessions  held  by  adjournment  such  a  day,  and  does  not 
iMMtitirtewlwD  show  that  the  Sessions  commenced  within  the  time  prescribed  bj 
the  tMiiniii  the  act :  it  should  have  been  ad  sessionem  inchoatmm  such  a  dsjy 
fommsnwd.   '    and  held  by  adjournment  after.  — >  And  for  this  fault  the  Older  sf 

Sessions  was  quashed. 
An  order  made  975.  Rex  v.  Harrotvby,  E.  T.  10  G.2.  Burr.  S*  C.  108.— Tws 
m^iitS^'^^wSi  i***^*^®*  made  an  order  on  the  ISth  o£  January  nSS,  for  the  rassval 
■bew  whm  the  ^^  ^^^  ^^  ^^  ^'^^  ^^^^  ^*  ^^  ^*  ^P^^  i4>pfal  to  an  adjoarned 
otigiiua  aes-  Sessions  holden  upon  the  4th  of  May  following,  this  adjooned 
tions  com.  Sessions  confirmed  the  order  of  two  justices ;  but  it  did  not  appesr 

nmiced.  when  the  original  Sessions  were  first  holden.    Intermediately,  vi*. 

on  the  20lh  oC  AprU^  Vro  yistices  (one  of  whom  was  the  ssme 
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pefBon  that  made  it)  called  in  the  first  order,  and  made  anotheri 
hy  which  latter  order  thev  removed  the  paupers  from  A.  to  A. 
Upon  an  appeal  from  this  fatter  order,  the  Sessions  adjourned  all 
the  proceedings  to  the  next  following  Sessions.  —  The  Court 
were  dear,  that  the  second  order  made  by  the  two  justices  was 
irregular,  as  being  made  pending  the  first,  and  before  any  appeal^ 
and  without  showing  any  subsequent  settlement  to  have  been 
eained ;  and  all  that  was  done  upon  that  second  order  of  the  two 
justices  is  therefore  out  of  the  case.  But  the  first  order  of  two 
justices  has  no  objection  at  all  made  to  it ;  and  therefore,  though 
the  confirmation  of  it  at  Sessions  be  invalid,  because  it  does  not 
appear  when  the  original  Sessions  were  holden,  yet  the  first  order 
itself  must  be  confirmed. 

977.  Rexy.  Heptomtdlj  T.  T.  10  G. 2.  Burr.  S.C.S%.— Two  Ahoidermids 
removed  HeiliweU  from  H.  to  £.;  and  the  Sessions,  on  at  an  adjourned 


appeals  discharged  the  order.    It  was  obiected,  that  in  the  capiian  ^^^'^J^^^ 
of  the  order  the  Sessions  are  said  to  be  holden  on  such  a  day  bj  orunnalaa/^ 
atyoummenif  but  it  does  not  appear  when  the  original  Sessions  siona  were 
were  holden.  —  Per  Curiam  :  This  is  a  Jatal  exception.    The  holden. 
order  must  be  quashed. 

978.  Rex  v.  Hedingkam  SiUe,  T.  T.  10&  11  G.2.  Burr.  S.  C.  If  the  Sewona 
112.  —  Two  justices  removed  Clarke  from  F.  to  H. ;  and,  on  ap-  '^^^  to 
peal,  the  order  was  quashed.    It  a{>peared  on  these  orders,  with  ^^"^^^  *^ 
others  made  between  the  same  parishes,  that  an  order  had  been  J^operadioan- 
nade  at  Sessions  referring  the  question  in  this  case  to  the  deter-  mentof  the 
mination  o^  the  judge  of  assize,  but  without  any  particular  ron/t-  ■etMoa. 
nuance  of  the  appesd  being  entered.    It  was  objectlBd,  that  the 

third  of  the  before-mentioned  orders  not  having  continued  the 
appeal  by  a  proper  adjournment,  but  only  referring  it  to  the  judge 
of  assise,  without  reserving  the  determination  to  themselves  afker 
they  should  know  his  opinion,  this  was  a  discontinuance  of  the  ap- 
peal, and  the  Sessions  could  not  take  the  matter  up  again;  and 
consequently  the  fourth  order  (which  discharged  the  original 
order)  was  a  bad  one.  And  the  counsel  who  was  on  the  other 
side  for  F.  did  not  pretend  to  support  it.  —Lee  C.  J.  The  former 
ia  only  a  conditional  reference  to  the  judge  of  assize,  without  any 
eontinuance  or  adjournment ;  the  latter,  therefore,  cannot  be  vaJid. 

979.  Rex  v.  StansfieU,  E.  T.  16  G.2.   Burr.  S.  C.  205.  —  Two  The  Semom 
justices,  by  an  order  dated  12th  April  1742,  removed  BarraU  m^r^djourn aa 
from  the  township  of  Stansfield  in  theparish  of  HeptonstaU^  to  the  2SJ!InlJd*" 
township  of  Spouand  in  Rochdale.    The  Pontefract  S€^ssions,  held  wMona. 

tlie  27th  Aprtly  15  G.  2.,  upon  an  appeal  by  S^tlandy  ordered  the  See  Rex  v.  Jui. 
appeal  to  be  respited  to  the  next  General  Quarter  Sessions  of  the  tSoea  of  Sumsxt 
peace  to  be  holden  by  adjournment  at  Bradford  in  and  for  the  ^"^  ^  ^^* 
said  riding.    At  the  General  Quarter  Sessions  holden  at  Skipton^ 
in  and  for  the  said  riding,  on  Tuesday  the  13th  day  of  Jic/y,  16  G.  2. 
before,  &c.,  the  same  Sessions  was  adjourned  until  Thursday  the 
15th  day  of  the  said  month  oi  July^  at  ten  of  the  clock  in  the  fore- 
noon, to  be  holden  at  Bradford^  in  and  for  the  said  riding.    On  the 
said  Thursday  tlie  15th  day  of  July^  the  same  General  Quarter 
Sessions  was  holden  by  the  said  adjournment,  at  Bradford^  in  and 
for  the  said  riding.     At  which  General  Quarter  Sessions  continucfd 
and  holden  at  Bradford^  it  was  ordered  to  be  discharged.  — 
Fawkes   excepted,  first,  lliat  the  appeal  being  given  by  13  A 
14  Car.  2.  c.  12.  §  2.  to  the  next  Quarter  Sessions,  they  ou^ht  to 
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The  Sessions 
cannot  be  ad* 
joumed  with- 
out entering  a 
continuance  oi 
it. 

Sec  Rex  o. 
Yarpole,  anUt . 
pi.  9S7. 


TbeadJocMni- 
ntentof  SMS- 
^om  iDiist  Iw 
mad*  by  the 
same  numhw 
of  juiticet  aa  are 

Iftbeiiuticet 
at  wMona  are 

and  no  order 
made  nor  the 
■eHiont  ad- 
journed, no 
order  can  be 
made  at  a  sub- 
sequent  lea- 
sious. 

a)  See  Hex  o* 
usticcsof 


S' 


post,  pL  1006. 


TheSfcufcMii 
caaaot  hear  an 
appeal  at  a  fu- 
ture seMaon, 
unless  the  ses- 
sion has  been 
adjourned* 


have  entered  into  the  merits  of  it  themselves,  and  luid  no  power 
to  adjourn  it  at  all.  Secondly,  that  at  least  they  should  haie 
adjourned  it  to  the  next  original  Quarter  Sessions,  but  certainly 
could  not  adjourn  it  to  a  Quarter  Sessions  to  be  holden  by  adjourn- 
ment. —  The  Court  thought  the  Pontefract  order  wdl  enough  bm 
to  the  adjournment.  —  DennisomJ.  said»  the  places  of  holding 
adjourned  Sessions  were  very  well  known  in  Yorluhirem 

980.  Rex  V.  Polsled,  H.  t.  20  G.  2.  2  Stra.  1262.  —  An  ap^ 
was  made  to  the  Quarter  Sessions  in  Suffolk,  held  the  7th  of  Apri 
1746,  against  an  order  of  removal.  The  Sessions  was  adjourned 
to  the  9th  of  April  at  IVoodbridse,  where  for  want  of  a  sufficient 
number  of  justices  nothing  could  be  done.  The  11th  of  April,  a 
Sessions  was  held  at  Ipswich,  and  adjourned  to  the  14th  at  Burif, 
where  the  appeal  was  allowed.  It  was  moved  to  quash  the  ordir 
of  Sessions,  as  made  without  jurisdiction,  the  Sessions  ending  for 
want  of  an  adjournment  at  Woodbridge.  —  And  of  that  opmion 
was  THE  Court  ;  for  the  words  in  2  Hen.  5*  c.  4.  *^  and  more 
**  often  if  need  bCt"  were  never  considered  as  giving  more  than  one 
ori^nal  Sessions  in  a  quarter,  but  pnlv  empowering  adjoummeDts. 
—  The  country  must  take  notice  of  acljournments*  but  are  not  sup- 
posed to  expect  a  new  Sessions  till  the  usual  time.  <—  The  order  of 
Sessions  was  quashed. 

981.  Rexv.  fVestrington,  H.  T.   23  G.  2.   MSS.  —  If  there  sre 
not  justices  enough  to  hold  a  SessionSy  there  are  not  enough  to 
adjourn  it  legally,  and  every  act  done  after  such  an  adjoummeot 
IS  void, 
necessary  to  bold  it. 

982.  Bodmin  v.  Warligen  (a),  M.  T.  28  G.  2.  MSS.— On  9ppid 
to  the  Sessions  from  an  order  of  removal,  there  being  only  two 
justices,  and  they  divided  in  opinion,  no  order  was  made,  bat  an 
entry  by  the  clerk  of  the  peace  that  the  appeal  was  lodged,  sad 
nothing  done  in  it.  One  of  the  parishes  gave  fresh  notice  of  ap- 
peal to  the  next  Sessions,  when  the  justices  proceeded  in  it,  and 
quashed  the  order.  —  Per  Curiam  :  The  dimculur  arises  from  the 
penning  tlie  entry  bv  the  clerk  of  the  peace.  If  they  were  divided 
equally  in  opinion,  that  was  a  sufficient  warrant  for  the  clerk  of  die 
peace  to  have  entered  an  adjournment,  and  it  was  his  duty  to  to 
have  done.  If  the  parties  will  not  consent  to  quash  both  orders, 
we  will  consider  whether  we  cannot  send  it  down  to  have  the  entry 
of  the  Brst  order  amended.  —  And  in  this  term,  24  G.  2.,  the  role 
was  made  absolute  for  quashing,  because  made  without  adjomn- 
ment ;  but  no  opinion  was  given. 

983.  Rex  v.  Justices  of  Westmoreland,  H.  T.  29  G.  2.  MSS.  — 
Norton  showed  cause  against  a  rule  obtained  by  Gould  for  a 
mandamtis  to  the  justices  of  W*  to  proceed  to  hear  and  determine 
an  appeal  from  an  order  of  two  justices  removing  a  pauper  firoai 
Abbey  Leonard  to  Crosby  Ravenstoorth.  If  there  be  an  appeal  to 
a  Quarter  Sessions,  and  nothing  done  at  that  Sessions,  I  i^prehend 
the  appeal  falls  to  the  ground ;  the  order  is  of  course  confoined ; 
and  the  justices  cannot  at  a  future  Sessions  resume  it :  it  is  a  dis- 
continuance of  the  suit,  which  is  then  absolutely  at  an  end.  It  hat 
been  formerly  doubted,  whether  the  justices  could  adjourn  an  sp- 
peal  at  all ;  nobody  ever  dreamed  then  that  without  an  adjoummeDt 
It  could  be  taken  up  at  a  future  Sessions.     At  Christmas  Sessions 
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175^9  there' was  a  hearing  on  this  appeal ;  but  differenceiB  arising, 
and  the  jastices  having  doubts,  there  was  a  reference  for  the  opi- 
aion  of  the  Judges  who  should  come  the  next  northern  circuit*    I 
apprehend  the  justices  had  no  power  to  make  such  an  order  of 
reference,  at  least  not  without  consent  of  parties.    This  was  not 
merely  a  reference  to  the  judges  with  a  view  of  having  their  ad- 
vice, out  an  absdute  resignation  of  their  power  by  the  justices  to 
the  two  judges,  by  whose  opinion  the  matter  was  to  be  absolutely 
determined.    Such  a  reference  I  apprehend  they  had  not  power  to 
direct,  Rex  v.  Harvey,  (a)    It  was  a  part  of  the  order,  that  the  (a)  See  Rcz  v. 
appellants  should  draw  up  their  case  against  the  next  Easter  Ses-  Justices  of  Nor- 
sions.    They  did  not.     At  Midsummer  Sessions  the  appellants  thampton,  aiiie» 
came,  and  at  the  assizes,  the  parties  producing  different  states  of  ^    ^^ 
the  case,  the  judges  did  nothmff  in  it.  —  The  Court  inclined  to 
grant  the  mandamuSf  if  the  justices  would  not  proceed,  but  en* 
larged  the  rule  for  further  consideration. 

VI.  Of  stating  a  special  Case. 

984.  Anonymoust  H.T.    II  W.  3.   2  Salk.  486.  —  An  order  of  A  specud  ca&e 
Sessions  drawn  up  specially,  in  order  to  have  the  opinion  of  the  cannot  refer 
Court,  was  concluded,  "  and  if  the  Court  should  be  of  opinion,  ***  matter  to 


then,"  Ac. —  This  was  held  naught ;  for  the  justices  ought  to  de-  tion'of  the 
terraine  one  way  or  other,  and  not  make  a  special  conclusion,  refer-  Couru 
ring  to  the  Court ;  but  it  was  referred  to  the  judge  of  assize. 

985.  South  Cadbury  v.  Braddon^  M.  T.  9  Ann.   2  Salk.  607.  —  The  Sessions 
On  an  appeal  to  the  sessions  the  Court  discharged  the  first  order;  need  not  set 


and  now  Earl  moved  to  set  aside  the  order  of  discharge,  because  ^Tji^'udff* 

the  justices  do  not  say  whether  they  discharge  it  for  form,  or  on  the  ^^^i^  ^     " 

merits ;  for  if  it  was  ror  form,  the  parish  is  not  bound ;  but  if  on  the 

merits,  the  parish  in  consequence  is  hereby  discharged  forever.—^ 

£t  per  Curiam.  First,  the  justices  are  not  bound  to  express  the 

reason  of  their  judgment  in  the  judgment,  no  more  than  other  courts  s 

and  if  it  was  otherwise  held  in  the  late  Chief  Justice's  time,  it 

passed  without  due  consideration.    The  reason  of  their  judgment 

must  be  collected  from  the  record ;  as  where  judgment  is  arrested 

upon  an  insufficient  indictment, 

986.  Rex  v.  Tedjbrd,  T.T.  8  &  9  G.  2.  Burr.  S.  C.  57-  —  Two  The  Sessions 
justices  removed  GiU,  his  wife  and  children;  and  the  Sessions  S!r*^***** 
confirmed  the  order :  the  appeal  was  received,  and  adjourned  to  ^Z^^^^ 
Michaelmas  Sessions;  and  a  case  in  the  mean  time  ordered  to  be  t£r  judgment 
made  for  the  judge  of  assize,  on  9  G.  1*  c.5.  §  5.  viz.  —  That  GiU  is  founded ;  but 
was  settled  at  T. ;  and  contracted  with  Atkinson  for  a  house  and  if  thej  state  ail 
curtilage  in  H^.  for  89/.,  which  was  conveyed  to  Gill  and  his  heirs  ^  ^'^^  , 
accor<fingly,  in  consideration  of  39/.   GiU  paid  9/.,  and  Bristol  paid  ^^^f^  * 
the  remainme  SO/,  to  Atkinson  by  GiWs  order.  The^conveyance  was  examine  the 
dated  the  2a  May  17S0;   but  it  was  not  executed  till  the  10th  propriety  off 
of  May  1780.      Upon  18th  June  1780,  GiU  mortgaged  the  pre«  their  condu- 
roises  to  the  said  Bristol,  by  demise  for  one  thousand  years,  under  «*5?*^!^*"^* 
a  proviso  to  be  void  on  payment  of  the  money  in  a  year.     GiU  con-  g  ^^^1^^* 
tinued  in  possession  about  four  years  after  the  mortgage :  then  237^  See  Rex 
Bristol  entered  by  virtue  of  the  said  mortgage  and  a  release  of  the  v,  Llanwinio, 
equity  of  redemption.    Then  the  inhabitants  of  JV.  procured  GiUf  posi,  pK  996. 
being  out  of  possession,  to  be  removed  to  T.    The  order  of  Ses*  ^  SSwLw&^ 
sions  ■  recited  th^t,  whereas  the  judges  of  assize  had  twc^V.  ui&i^  \a  ^J^^^^j^^^ 
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JieAr  and  determine  It;  and  whereas  the  partiei  agreed  diiscaK 
to  be  the  true  state  of  the  case ;  and  then  it  proceeds  tkos:  — 
■<  Now  upon  hearing  counsel  and  fturther  eridence  on  both  sidei^ 
'^  this  Court  doth  declare  and  adjudge,  that  the  parchaae  made  bj 
**  Gill  was  fraudulent ;  and  that  the  settlement  of  GiU^  his  wife 
"  and  children,  was  at  T»;  but  the  parishioners  of  7\  are  no  way 
**  concerned  in  the  said  fraud." — Lord  Hardwic&b.  The  qiies- 
tion  is,  Whetlier  the  fraud  sufficiently  appears  in  Uie  preaent  case? 
It  was  said,  that  the  justices  are  the  proper  judges  of  frand.  But 
fraud  is  a  fact  which  must  be  found.  It  must  be  so  bj  a  jury  apoo 
a  special  verdict ;  for,  in  that  case  it  is  not  sufficient  to  find  pre- 
mises only,  without  drawing  any  conclusion.  The  justices  are 
judges  of  the  fact ;  and  they  may  judge  of  the  fraud  arising  from 
the  facts :  but  we  are  judges  of  the  law  upon  the  facts,  ihoogh  not 
of  the  facts  themselves.  If  they  had  generally  found  the  fraod, 
we  might  have  been  bound  by  sudi  a  general  6nding :  but  when 
they  state  the  facts  particularly,  the  matter  is  as  much  open  for 
our  determination  upon  it,  as  it  was  for  theirs.  Here  the  nets  are 
particularly  stated :  so  that  we  can  determine  upon  them,  as  well 
as  thfey  could.  The  residing  four  years  in  this  house  (whidi  it 
one  of  the  facts  stated)  is,  to  me,  a  very  material  drcamstaBoe  in 
this  case  :  and  it  is  expressly  stated,  that  the  parishioners  of  the 
parish  of  T»  were  no  way  concerned  in  the  fraud.  It  has  been 
urged,  that  there  might  be  other  facts  upon  which  the  jostioei 
might  adjudge  the  fraud ;  because  the  adjudication  is  said  to  be, 
upon  hearinp^  further  evidence.  And  indeed  if  the  verdf, 
^  upon  hearing  further  evidence,"  were  to  be  taken  f<Hr  evidence 
of  other  new  nets,  we  could  not  controul  their  determination ;  bat 
it  is  much  more  natural  to  suppose  the  fbrther  evidence  to  hate 
been  of  the  same  fiicts ;  because  the  fiu^ts  were  before  agreed. 
The  justices  are  only  to  consider  concerning  frauds  which  regssd 
the  parish  (in  order  to  gain  a  settlement  in  it).  They  are  not  to 
inquire  concerning  fraud  between  the  parties :  that  would  make 
them  a  court  of  chancery.  Bristol  is  not  stated  to  have  been  evea 
a  parishioner  of  T.;  and  the  finding  that  the  parialuonefs  of  T. 
were  no  way  concerned  in  the  fraud,  excludes  all  preamnption  thst 
they  were  so.  The  facts  stated  in  this  order  do  not.  In  my  opiaioOf 
warrant  the  conclusion  of  the  justices.  —  Paob  J.  This  emt  does 
not  seem  to  me  to  be  within  the  act  of  9  G.  1.  Bat»  without  the 
aid  of  that  act,  the  justices  have  a  ri^ht  to  inquire  into  the  firsnd. 
I  remember  a  case  (I  was  of  counsel  in  it)  of  Si.  GiUt^s  in  CMmhridgf 
The  pauper  bought  a  cottage  there,  and  came  hitiier  to  settle :  sad 
firom  thence  he  was  remov^  by  an  order  of  two  juatices.  Upoa 
this,  the  man  brought  an  action  of  assault  ai^  battery  for  remofiag 
him.  It  was  tried  before  Lord  Holt  C.  J. :  and  it  was  insisted 
that  an  action  would  not  lie,  because  it  was  a  fraudulent  pmdiaie^ 
and  so  no  settlement.  It  appeared  that  the  man  waa  not  wortb  s 
billing,  but  had  borrowed  the  whole  purchase-money  da  gentle* 
man  who  had  an  estate  in  the  town.  Holt  hdd,  that  the  justioel 
had  a  right  to  inquire  into  purchases  of  that  kind ;  and  had  aright 
to  remove,  if  thev  found  tnem  fraudulent.  And  the  plaintiff  wai 
nonsuited.  Yet  there  the  seller  was  no  party  to  the  fraud.  Here  ii 
no  sign  of  fraud  in  the  present  case  between  the  parties  interested: 
and  It  is  expressly  stated,  that  the  parish  of  7.  was  not  coacened 
in  any.   'fies^dea^Vx.  \&  ^c^usox  lost  "^wmoa  to  porcliaae  withoat 
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having  ap  much  ready  money  as  the  whole  purchase  amountg  to* 
llierefore  this  circumstance  alone  can  be  no  evidence  of  fraud  in 
the  present  case.    I  must  take  the  justices  to  have  stated  all  the 
facts.    For,  otherwises  it  could  not  be  the  true  state  of  the  case ; 
which  it  is  agreed  to  be.    Indeed  if  the  justices  had  not  stated  the 
case,  we  could  not  have  looked  into  it:  but  where  the  facts  appear 
to  us,  we  are  to  judge  of  the  fraud.     And,  for  my  part,  I  do  not 
see  that  this  amounts  to  a  fraud.  •—  Paobtn  J.    The  question  is» 
Whether  this  be  an  order,  stating  a  complete  special  case  for  th$ 
opinion  of  this  Court  ?  or,  Whether  what  appears  to  us  was  only 
a  part  of  the  case,  which  part  only  they  rcSferred  to  the  opinion 
of  the  judge  of  assize,    reserving  the  consideration  of  the  full 
and  whole  case  to  themselves.    Tikey  say,  that  that  case  stated  to 
the  judge  of  assize  was  agreed  to  be  the  true  state  of  the  case : 
that  is,  so  far  as  was  sta^  to  him.    The  judse  did  not  meddle 
with  it.    The  further  consideration  of  it  had  been  reserved  to 
themselves  :  and  when  it  came  back,  they  heard  further  evidence 
on  both  sides.  The  only  fraud  that  the  justices  could  take  notice  of, 
was  such  a  fraud  as  would  affect  the  parish  in  which  the  settlement 
was  to  be  gained  by  the  purchase.   I  own,  I  think  that  as  far  as  the 
case  is  stated  there  does  not  appear  any  fraud  ;  and  the  rather,  since 
the  man  continued  four  years  in  possession  after  he  had  mort« 
gaged  it.     And  it  is  expressly  stated,  that  the  parish  of  Tedford 
bad  no  concern  in  any  fraud.    The  order  does  not  mention  the 
consideration  of  the  mortgage  or  of  the  release :  so.  that  we  caii 
judge  nothinff  from  thence.    But  my  doubt  is,  Whether  this  can 
DC  considered  as  a  complete  special  order  fully  stated  for  the 
judgment  of  this  Court,  as  the  Sessions  only  consulted  tlie  Judge 
of  assize  upon  a  part  of  the  state  of  the  case»  and  as  the  further 
evidence  seems  to  go  to  new  facts  f  for  they  had  no  need  to  hear 
further  evidence  upon  facts  agreea  on  bv  both  sides)  ?    If  the 
further  evidence  went  to  new  &cts,  then  tne  justices  were  judges 
of  the  facts  that  appeared  before  them ;  of  which  we  cannot 
inquire  or  determine,  so  as  to  take  it  out  of  their  hands  into  our 
own«  —  Lbs  J.  If  this  state,  thus  agreed  to  be  true,  be  not  the 
whole  of  the  case,  there  will  not  indeed  be  a  sufficient  reason  for 
quashing  the  order.    In  general^  where  a  case  is  specially  statedgt 
that  case  is  taken  to  contain  the  full  reasons  of  the  determinatioa 
made  by  the  Sessions :  and  therefore  if  the  Court  hold  those  rea-     * 
sons  to  be  ill,  they  will  quash  the  order  of  Sessions.    I  should 
Rather  incline  to  tmnk  that  this  state  of  the  present  case  contains 
the  whole  of  the  case ;  it  appears  to  be  agreed  by  counsel  on  both 
aides  to  be  the  true  state  of  the  case.    It  was  referred  to  the 
judge  of  assize,  who  did  not  meddle  with  it.    When  it  came  back 
to  the  sessions,  there  might  be  other  justices  present  than  were 
present  at  the  former  sessions ;  who  might  not  take  it  on  the  con- 
cession of  the  counsel,  but  might  desire  to  enter,  themselves,  into 
the  examination  of  the  matter.  If  this  state  of  the  case  contains  the 
whole  of  the  facts,  then  the  adiudication  of  the  Sessions  signifies 
nothing,  if  we  are  of  opinion  that  the  facts  are  not  sufficient  to 
warrant  their  conclusions :  fbr  we  are  to  draw  a  conclusion  from 
the  facts  when  we  have  them  fully  before  us.    The  subject  of  the 
act  of  parliament  is  only  the  payment  of  the  consideration  money. 
If  there  be  an  actual  payment  of  30/.  bondfide^  it  is  not  within  the 
act.    Mow  here  is  S9f.  b<mdjide  paid.    I  cannot  see  that  this  ia 
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a  Traudulent  purchaBe»  with  regard  to  the  settlement.    The  eon- 
stant  determination  has  been,  that  when  a  person  conies  to  lire  in 
a  tenement  of  his  own,  though  under  40s;  per  annum^  free,  cop^, 
or  leasehold,  he  is  irremovable.  Now  this  man  appears  to  have  paid 
<^.  himself,  and  it  does  not  appear  that  the  remainder  was  b<Mr- 
rowed.     And  the  man  lived  four  years  in  it.     It  does  not  at  all 
appear  what  was  advanced  to  him  upon  the  mortga^.     Therefore 
this  man  was  irremovable  after  forty  d^rs    contmuance  at  T. ; 
and  consequently  he  was  settled  there.    The  most  natural  mean- 
ing of  the  words  of  the  order  is,  that  this  state,  agreed  to  be  the 
true  one,  contains  the  whole  case :  and  if  it  does,  then  it  is  a  bad 
order.  —  The  Court  were  unanimous,  that  if  this  state  of  the  ca^e 
be  taken  to  be  the  whole  state  of  the  facts,  then  the  order  is  bad. — 
Lord  Hardwicke  :  It  would  be  pretty  hard  to  say  that  these  words, 
'*  further  evidence, "  (whether  mserted  by  the  clerk  of  the  peaee 
of  course,  or  by  order  of  justices)  should  destroy  the  case  before 
stated.    There  is  no  certain  form  of  submitting  the  case,  by  the 
Sessions,  to  the  judgment  of  this  Court ;  nor  any  occasion  to  do  ft 
at  all.    If  this  reference  to  the  judge  of  assise  was  only  of  a  part 
of  the  case,  ft  was  an  impertinent  reference.     The  Sessions  might 
hear  further  evidence;  and  yet  no  further  fact  might  appear  Co 
them:  if  there  had,  it  is  probable  they  would  have  stated  it.— 
Mr.  Justice  Probtn  :  TTie  Sessions  do  not  always  refer  the  whole 
case  to  the  judge  of  assize :  sometimes  they  refer  only  a  particu- 
lar point ;  and  reserve  the  final  determination  of  the  whole  matter 
to  themselves.    The  Sessions  might  therefore  hear  further  evi- 
dence concerning  tlie  fraud ;  though  they  could  have  no  load  of 
occasion  to  hear  further  evidence  to  the  nicta  agreed  to  be  truly 
stated.  —  Tub  Court  took  some  time  to  consider.     And  now 
Lord  Hardwicke  said,  The  question  upon  the  merits  was,  H%e- 
ther  it  sufficiently  appeared,  upon  the  tacts  stated,  that  this  was 
a  fraudulent  settlement  ?    We  thought  it  did  not.     But  then  the 
question  was,  Whether  the  whole  fact  appeared  to  us?  because 
tne  Sessions  adjudge  the  purchase  to  be  fraudulent,  upon  hearii^ 
further  evidence.    I  own  I  thought  the  whole  case  was  auffideotlj 
before  us :  otherwise,  the  justices  must  have  done  a  very  imperti- 
nent thing  in  representing  this  to  be  the  true  state  iMf  the  case.    It 
could  not  be  a  true  state  of  the  case,  if  they  heard  further  evi- 
'     dence  to  new  facts.    I  dare  say,  that  (if  the  truth  was  known) 
further  evidence  was  only  of  what  passed  before  the  jodge  of 
assize  to  whom  it  had  been  referred.     Mr.  Justics  Page  and 
Mr.  Justice  Lee  held  the  same  opinion  as  before ;   and  Mr.  Jus- 
tice Page  called  it  blowing  hot  and  cold,  unless  the  case  stated 
as  the  true  one  was  taken  to  be  the  whole  state  of  the  facts.   Both 
orders  were  quashed. 
The  Sessions  ^7.  Rex  v.  Oukon^   M.T.  9G.2.     Burr.  S.  C.  6*.  — Two 

cannot  be  com.  justices  removed  Ailtner,  &c.  from  WAo  O.;  and,  on  appeal,  tbe 
pelled  to  sutv  a  Sessions  confirmed  the  order,  but  refused  to  state  a  special  auc. 
special  case.       The  counsel  for  O.  excepted  at  the  Sessions  against  their  refusiog 

to  state  the  case  specially,  and  the  exception  was  returned  up, 
together  with  the  orders.  —  Lord  HiMiDwiCKB :  To  what  purpose 
should  we  make  a  rule  to  show  cause  why  this  order  of  Sessions 
should  not  be  quashed  ?  for  I  do  not  see  that  we  can  ever  make 
such  a  rule  absolute,  because  this  that  is  alleged  to  have  been 
the  real  stale  o£  vYie  caa^  ^^ses  x^qn.  %.'^'<^«ax  to  us  to  be  the  fact. 
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And  how  can  wo  take  it  for  granted  that  it  was  the  real  fact  ? 
To  be  sure  it  is  a  thing  very  much  to  be  censured  and  discom- 
mended, when  an  inferior  jurisdiction  endeavours  to  preclude  the 
parties  from  an  opportunity  of  applying  to  a  superior  jurisdiction. 
But  still  we  must  go  according  to  the  due  course  of  law. — Page  J. 
I  never  knew  an  instance  that  this  Court  could  force  the  justices 
against  their  will  to  state  a  special  case. —  Lee  J.  This  alleged 
case,  supposing  it  to  be  tlie  truth,  is  directly  contrary  to  the  deter- 
mination of  that  of  Si.  George%  Southxoark  :  therefore  I  very  much 
incline  to  come  at  it  if  I  can.  —  The  Court  hinted  to  the  counsel 
who  moved  to  quash  the  order  of  Sessions,  that  they  might  look 
narrowly  into  the  order  to  sec  if  they  could  find  any  defects  in 
form;  and  in  that  view  it  was  at  present  adjourned. -^llic  day 
following  the  counsel  for  quashing  the  order  moved  for  a  rule  to 
shew  cause  why  the  return  should  not  be  amended,  and  the  state 
of  the  case  inserted  by  the  clerk  of  the  peace  in  the  body  of  the 
order  of  Sessions.  The  Court  gave  him  a  rule  to  show  cause.  — 
On  Thursday  the  12th  of  June  cause  was  shown  against  thu 
method  of  putting  the  state  of  the  case  in  the  body  of  the  order ; 
and  the  counsel  ror  WeUs  said,  <^  The  clerk  of  the  peace  is  doubt- 
'<  ful  whether  we  can  do  it  against  the  will  of  the  justices  at 
''  Sessions." —- Lord  Hardwicke.  Here  is  plainly  a  determin- 
ation contrary  to  law.  The  right  way  would  be,  either  that  it 
should  go  back  to  the  Sessions,  or  that  it  should  be  referred  to  a 
judge  of  assize.  However,  at  present,  a  rule  was  made  upon  the 
clerk  of  tlie  peace,  and  upon  the  parish  of  Wells^  for  them  to  show 
cause  why  the  return  should  not  be  amended  as  above.  —  On  the 
last  day  of  Trinity  Term  1735,  8  &  9  Geo.  2.  the  counsel  for  quash- 
ing the  order  moved  to  make  the  above  rule  absolute :  to  which 
the  counsel  for  the  clerk  of  the  peace  had  no  objection,  if  the 
Court  thought  that  he  might  do  it.  But  the  rule  to  show  cause 
appearing  to  have  been  before  enlarged,  nothing  was  taken  by  the 
present  motion,  but  the  rule  stood  enlarged  to  the  next  term.  — 
On  Friday  the  7tb  of  Novefuber  1735,  the  counsel  for  the  parish 
of  fVells  argued,  that  the  return  is  perfect  and  complete ;  it  wants 
no  amendment,  nor  can  receive  any.  The  justices  nave  executed 
their  authority ;  they  cannot  resume  it  again.  These  exceptions 
are  only  the  ul^ations  of  counsel,  and  no  part  of  the  order.  The 
clerk  of  the  peace  has  no  authority  to  insert  this  case.  —  Lord 
Hardwicke.  I  do  not  see  what  it  is  possible  for  the  Court  to  do 
in  this  case  without  consent.  Here  is  no  consent ;  so  far  from  it, 
that,  on  the  contrary,  the  parish  concerned  in  interest  opposes  it. 
Here  is  an  order  of  removal  made  by  two  justices;  an  appeal 
therefrom ;  and  a  general  order,  on  that  app^  for  confirmation 
of  the  order  of  the  two  justices.  The  counsel  at  the  Sessions  except 
to  the  order  of  Sessions  in  the  words  of  a  bill  of  exceptions,  and 
state  the  fact.  If  the  fact  be  true,  the  ground  of  the  exceptions 
is  right ;  for  it  has  been  oflen  holden  in  this  court,  that  a  child, 
after  the  death  of  the  father,  may  gain  a  settlement  under  the 
mother  as  well  as  it  might  before  under  the  father.  But  the  ex- 
ceptions set  forth,  that  the  Court  of  Sessions  refuse  to  state  the 
matter  specially :  How  then  shall  we  do  this  that  is  now  desired 
of  us,  without  their  consent,  even  though  the  clerk  of  the  peace 
should  consent  ?    It  does  not  appear  to  us,  that  the  fact  alleged 
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10  true ;  U  1$  only  the  allegatioD  of  coimael ;  ot  periiaps  tbot 
might  be  evidqnee  given  of  it,  and  the  Sefaions  migoi  act  bdiete 
the  evidence.  Tliis  ifl  not  in  the  form  of  a  bill  ci  exceptiaiit, 
though  it  be  in  the  words  of  one.    If  a  bill  of  exoeptiaoi  will 

(a)  But  we  lie  (a)»  there  U  then  a  proper  method  to  come  at  the  right  and 
RexuPrartooy  justice  of  the  matter.  The  Court  have  ordered  amendniQals  ia 
aniet  pi.  938.  point  of  form ;  but  what  is  now  prayed  is  an  amendment  in  psnt 
^^d^^a  bill  o^»uhstance,  contrary  to  the  opinion  of  the  Court  bdow. — PaqiJ. 
S'excepcioiis  1^®  consequenco  of  this  amendment  would  be,  to  bring  the  fiict 
will  net  li«.       only  alleged  by  counsel  at  Sessions  into  this  Court  to  be  deter* 

mined  here.  I  do  not  know  that  ever  this  Court  inqnires  into  the 
facts  upon  which  justices  have  determined ;  and  thev  themielves 
have  st^ed  none,  but  have  adjudged  gen«rally«  This  would  be 
to  bring  the  facts  to  be  examined  here*  which  do  not  appear  to 
have  been  admitted  as  the  &cts  by  the  SessionSt  though  they  are 
alleged  by  the  counsel.  The  Sevens  mi^t  not  perhaps  ^ree 
this  to  be  the  fact*  notwithstanding  the  opinion  ana  allegation  of 
the  counsel.  — Probyn  J.  This  Court  can  take  no  notice  of  any 
thioff  but  the  order.  I  remember  a  like  case  in  the  last  year  of 
the  late  kio^  where  the  original  examinations  were  returned  op 
with  the  order ;  but  the  Court  said*  they  could  take  notice  of 
nothing  but  what  was  contained  in  the  bodv  of  the  order.  The 
present  case  is  less  strong ;  for  this  is  only  ue  allegation  of  cood- 
sel;  there  the  original  examinations  were  returned  up  hither.— 
Lrb  J.  The  Court  were  in  hopes  of  a  consent  when  they  msde 
this  rule ;  but  as  it  is  opposed,  mstead  of  being  consented  to,  there 
is  nothing  clearer  than  that  we  cannot  grant  this  motion,  which 
amounts,  in  effect,  to  a  rule  upon  the  Scions  to  oblige  them  to 
State  the  facts  specially ;  which  would  be  going  very  much  oot  o£ 
the  way.    If  there  beany  method  for  that  (as  I  have  heard  it  ssid 

(b)  Sed  Tidtf  that  there  is),  it  must  be  b^  way  of  a  bill  of  ezceptions(5) ;  sad 
Rex  V.  Prcsum,  there  is  a  proper  writ  to  obhge  the  justices  to  set  their  sods  to  it, 
ante,  pi.  9S2.     j^  ^^^^  ^^j  refuse  to  do  so. 

Atpecialcaso  9SS.  JUx  v.  M^urtlof,  T.T.,  II  SciSG. 2.  Bacrr.  iS.  Cl^— 
roust  not  state  Xhis  was  an  order  of  Sessions  confirming  an  original  order  of  two 
U^  X^TT^   justices  made  for  removing  S.  B^  musician,  and  his  wife  and  child. 

i*#]^^Uiem-  '^v  ^^^^^  ^*  ^^  ^*  '^^y  ^^^  ^  Strollers  and  vagrants,  and  hsd 
selves.  been  so  all  tlieir  lives,  and  had  never  gained  any  settlement  vxj 

where ;  and  the  place  of  their  births  seemed  very  uncertain.  Hov- 

.    ever,  the  Sessions  had  not  sufficiently  stated  the  fiu^ta :  they  bad 

8tat/&d  only  the  evidence.  —  Ths  Court  therefiMre  recommended 

it  to  the  counsel  on  both  sides  to  consent  that  it  should  go  down 

again  to  be  better  stated.    They  supposed  it  to  be  the  intention  of 

the  Sessions  to  state  the  facts  fiir  the  opinion  of  this  Court  upon 

them.    But  diis  Court  could  not  ju^e  of  the  place  where  the 

paupers  were  bom.    Special  orders  of  S^ons  were  considered, 

they  said,  in  the  nature  of  special  verdicts,  which  are  not  to  stats 

the  evidence  of  the  fact,  but  the  fact  itself. 

The  fact  of  939.  Rgx  V,  Wesiony   T.  T.,  UG.2.    2  Sir.  1156.  — Upon  a 

•KTd^Teiy  «e«,^^  <>'*»"  of  Se^ions  it  was  stated,  tlmt  the  pauper  took  a  fsnn 

hj  Uie  Sessions;  ^^  ^^*  P^  OHM.  m  Kh  which  had  been  let  at  that  rent  for  six  years 

the  Court  will    last  past,  but  before  only  at  7/.  per  ann. ;  that  he  also  took  a  by- 

not  infer  it,        tack  of  2Qs.  a  year  in  K. ;  that  his  fitmily  lived  ten  months  there ; 

sSl^c^iRt  ™*,^^«»  ^^  fi"*  ^ook  to  these  tenements,  he  was  not  of  abili^  to 

*^  itock  them ;  «ad  \}daX  \^ycv^  v\^  Vs  ^3D^'^  Cwcmer  tenant  that  lOt 
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per  ann*  was  too  much*  be  answered,  he  did  not  regard  the  dear-  See  Rex  v. 
nes8>  for  as  it  was  10/.  a  year  it  would  gain  him  a  settlement,  and  Landbeder. 
pot  an  end  to  a  dispute  between  two  towns ;  but  desired  the  for-  ^^T^^S!*''* 
mer  tenant  to  take  no  notice  of  this  to  any  body.    The  Sessions  ^ ' 
determined  this  to  be  no  settlement  in  K>  —  But  the  order,  beinc 
removed,  was  quashed ;  for  thb  Court  said,  they  could  not  hold 
this  to  be  fraudulent,  it  not  being  so  adjudged,  and  evidence  of 
fraud  is  not  suflicient ;  and  that  as  to  the  value,  they  must  take  it 
to  be  according  to  the  rent,  unless  the  contrary  was  stated ;  for  as 
it  is  a  removal  of  a  man  from  his  farm,  it  should  be  shown  to  be 
under  value* 

990.  Rex  V.  Bradenham,  E.  7%  29  G. 2.  Burr.  S.  C.  894w—  The  Court  wiU 
Two  justices  removed  J.  S.  from  T.  to  B.,  and  on  appeal,  the  not  tend  a  one 
Sessions  discharged  the  said  order.  — Narbs,  on  behalf  of  the  to  be  rectified 
parish  of  7*.,  on  an  affidavit  stating  that  the  order  was  not  du-  ^  ^  s^^^l 
charged  upon  the  merits^  which  wore  never  entered  into>  but  ifa»e^!^n^' 
quashed  for  an  apprehended  mistake  qfjbrmp  obtained  a  rule  to  quired  to  be 
show  cause  why  the  order  should  not  be  sent  back  to  the  Sessions  answered  be 
to  be  rectified,  and  made  af;reeable  to  the  troth  of  the  case*    Bot  ^^  clearly 

on  the  other  side  an  affidavit  was  produced,  which  denied  that  the  "tated. 
order  was  quashed  for  want  qfjbrm.  —  The  Court  held  it  doubt- 
ful upon  the  affidavits,  whether  it  was  in  &ct  discharged  upon  the 
merits,  or  quashed  for  defect  in  form,  and  was  therefore  deariy 
and  unanimously  of  opinion  that  the  Court  could  do  nothing 
with  it. 

991.  Rex  V.  HUchamf  H.  T.  S3G.2.  Burr.  S.  C.  489.-— Two  Hie  Court  will 
justices  removed  T.  D.  and  his  family  from  H.  to  R. ;  and  the  send  back  a 
Sessions,  on  appeal,  vacated  the  order,  on  account  of  his  having  ?^^^  ^^"^  . 
gained  a  settlement  by  hiring  and  service  in  H.  —  Norton  moved  ^^^"u^ ^''eiid- 
to  quash  this  order  of  Sessions,  because,  as  the  pauper  was  a  mai^  edTL  to  apaiti- 
riea  man  with  a  fiunily,  he  could  not  gain  a  settlement  by  a  hiring  cular  fret  by 
and  service ;  and  this  lettinff  himself  is  nothing  more  than  a  hiring  new 
for  a  year  and  a  service  for  a  year*     Afterwards,  Mr.  Mortoh 
(who  was  for  the  parish  of  R.)  moved.  That  the  order  of  Sessions 
might  be  sent  down  to  be  amended  in  the  state  of  the  facts.    He 
prcKduced  an  affidavit,  '^  that  the  pauper  was  not,  in  fact,  a  married 
**  man  at  the  time  of  his  letting  iiimself  to  his  brother  for  a  year ; 
**  nor  was  his  being  a  sin^e  man  at  that  time  at  all  contested : 
*'  but  that  the  recital  of  his  having  a  wife  at  that  time  was  inserted 
'<  by  a  wUstakcf  and  that  it  then  appeared  to  the  Sessions,  opoo 
**  the  evidence,  that  he  was  then  a  single  man."— -Lord  Maiis- 
FiBLD.   Otherwise,  there  is  no  qoestion  about  the  settlement,  and 
I  wondered  at  its  being  made  one.  —  A  rule  was  made  to  show 
cause  why  the  order  of  Sessions  should  not  be  sent  back  in  order 
to  be  amended.    This  rule  was  now  made  absolute,  though  very 
strenuously  defended,  for  the  Court  thought  it  likely  to  be  a  mi»- 
take,  for  two  reasons.      One  of  them  was  an  observation  of 
Dermison  J.    **  That  if  he  was  not  a  single   man  at  the  time 
**  of  his  hiring  himself,  no  Question  at  all  could  have  arisen  at  the 
<<  Sessions  about  the  rest  of  the  case."    The  other  reason  to  sus- 
pect that   it  was   a  mere  mistdce,    was   added    by    Foster  J. 
namdy,  '^  That  the  counsel  concerned  for  the  parish  of  H.  were 
'<  so  vdiement  in  their  opposition  to  its  being  stated  agreeably  to 
**  the  real  truth  of  the  fact."    Hie  Sessions  thereupon  re^x»- 
mined  the  matter,  and  heard  new  evidencoi  which  proved  tlb^  vaiV 
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T.  D.  to  have  been  a  single  man  at  the  time  of  the  hiring ;  and 

they  amended  their  order  accordingly. 
If  a8|>ecial  caw       992.  Rex  v.  Page,  H.  T.  5  G.  3.  MSS.  —  The  Court  ordered 
be  sent  back  to   that  an  order  of  Sessions  made  for  confirming  an  indenture  of  ap- 
be  re.4tated,  the  prenticeship  for  binding  a  poor  apprentice  of  the  parish  of  Oitery 


moceed  if  it  ^^  ^^®  county  of  Somerset  to  the  defendant  Page^  be  sent  back  to 
win^  entirely  ^^  Sessions  to  be  re-stated,  and  to  state  particularly  whether  the 
new  busineaB.  defendant  is  an  occupier  or  only  a  bailiff.  The  defendant  Page, 
See  Rex  v,  being  a  servant  to  Serjeant  Wynne,  to  take  up  his  tithes,  had  a 
Bfamley,  pou,  parish-apprentice  bound  to  him,  against  which  he  appealed ;  and 
pi.  998.  ^1  ^Yie  hearing  of  the  cause  at  the  Sessions  the  counsel  were  dis- 

satisfied with  the  opinion  of  the  Court,  and  therefore  stated  the 
case  specially  for  the  Court  of  King's  Bench  to  determine ;  but 
they  stated  evidence  on  both  sides,  and  did  not  say  whether  Page 
was  an  occupier  in  his  own  right  of  the  tithes,  or  whether  he  was 
a  mere  bailiff  to  Serjeant  Wynne;  upon  which  the  case  was  sent 
down  to  be  re-stated,  and  the  Sessions,  without  hearing  any  evi- 
dence, stated  that  he  was  an  occupier.  The  counsel  for  Page 
moved  the  Court,  that  an  order  might  be  made  directing  the  Ses- 
sions to  hear  evidence,  which  was  done  accordingly  in  the  follow- 
-ing  words ;  **  The  Court  then  ordered,  that  the  order  returned  with 
*^  the  certiorari,  and  also  the  last  re-stated  order  returned  hither 
*^  respecting  a  rule  of  this  Court,  be  sent  back  to  be  re-^tated,  and 
*'  to  state  whether,  and  how,  and  in  what  manner,  the  defendant 
''  is  an  occupier  of  the  tithes,  and  to  hear  evidence  as  to  the  fact." 
Mr.  Peter  Taylor  was  the  only  justice  who  voted  for  hearing  evi- 
dence when  the  case  was  before  Sessions  the  last  time  to  be  re- 
stated ;  and  upon  making  the  last  order  the  Court  approved  highly 
of  his  conduct,  and  resented  in  very  strong  terms  the  behaviour  df 
the  other  justices,  saying,  that  if  any  one  would  move  for  so  w- 
formation  against  them,  the  Court  would  certainly  grant  it ;  tbst 
they  had  no  right  to  take  any  notice  of  what  had 'passed  before; 
that  it  was  in  the  nature  of  a  new  trial ;  and  that  they  ooght  to 
have  proceeded  as  if  it  had  been  an  entire  new  business. 

Buttbe  Sessions       995.  Rex  v.  Bray^  E.  T.  10  G.  S.  MSS Two  justices  removed 

to  restate  a  Hunt  from  SherfiM  to  Bray;  and  the  Sessions,  on  appeal,  coo- 
case,  are  Doc  firmed  the  order,  and  stated  a  case  which  was  sent  back  to  be  re- 
2J2^J^j,g^  stated.  The  Sessions  refused  to  hear  any  evidence  ;  but  havio; 
new  evidence  the  order  read  to  them,  the  justices  said  that  they  would  draw  th^ 
where  the  only  conclusion,  and  Stated  that  the  pauper  was  hired  for  a  year :  upoa 
defect  is  their  which  the  counsel  for  Bray  moved  the  Court  of  King*s  Beocb, 
not  having         ^^^  ^^  order  should  be  again  sent  back  to  be  re-«tated»  and  thsi 

drawn  any  con-  ai__  • ^» l^ u  i^^  j; ^j._j  *_  l^^«  ^_!j^ t         -  . 


dusion  from       the  justices  should  be  directed  to  hear  evidence ;  a  rule  nid 

the  facu  stated,  made,  and  upon  showing  cause.  Dunning  and  Kirbt  io- 
8.C.  Burr.  sisted,  in  support  of  the  rule,  that  the  justices  ought  to  have  hesid 
S.C.  684.  evidence,  because  it  was  impossible  for  them  to  state  facts  without 

it,  especially  when  three  justices  who  had  not  heard  what  passed 
at  the  former  Sessions  were  present ;  and  the  refusing  the  evidence 
was  highly  improper  in  this  case,  because  the  chairman  and  an- 
other justice  aeclmed  giving  any  opinion  as  to  the  manner  of  re* 
stating  the  case,  merely  because  they  had  not  heard  any  evidence; 
which  fact  was  verified  by  affidavit,  upon  which  the  rule  wai 
made ;  that  the  doubt  with  the  Court,  when  the  order  was  sent 
back,  waS)  VJViethet  the  man  was  hired  on  the  Monday  sto 
Jlf  jcAoelmat^daj^  ot  t\\e  TKur^da^  \^W^?  ^hich  could  not  be 
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Stated  without  cxarainatioD ;  that  the  sending  back  an  order  of 
Sessions  to  be  re-statcd  is  like  a  new  trial,  and  was  so  considered  by 
the  Court  in  the  cases  of  Rex  v.  HUcham  (a),  and  Rex  v.  Page  :  (h)  (a) ^m/^, pi. 991. 
that  the  order  re-stated  imports  to  be  the  order  and  opinion  of  fb)Antep\,992, 
them  who  refused  to  give  any  opinion,  as  well  as  those  who  had 
expressed  their  opinion  :  that  it  ought  to  appear  that  their  opinion 
was  founded  on  evidence^  the  contrary  whereof  expressly  ap- 
peared :  that  every  member  ought  to  be  permitted  to  satisfy  his 
own  mind ;   and  that  the  Court  of  King*s  Bench  has  often  sup- 
posed, that  one  member  or  judge  of  a  court  might  have  changed 
the  opinion  of  the  whole  Court,  if  he  had  been  permitted  to  receive 
that  information  which  he  had  a  right  to :  that  the  order  for  re- 
stating does  always  imply  a  re-hearing,  but  particularly  so  in  this 
case,  the  fact  not  having  been  ascertained  by  all  the  evidence 
which  could  settle  it;  and  the  rule  was  strongly  pressed  upon 
the  authority  of  Rex  v.  Page  and  Rex  v.  Hitchanu  —  Mans- 
field, on  the  other  side,  produced  an  affidavit,  stating,   tliat 
no  new  evidence  was  ofierea  to  the  Court  of  Quarter  Sessions : 
that  the  majority  of  justices  present  were  present  at  the  former 
Sessions^  when  the  evidence  was  gone  into :  and  they  contended, 
Uiat  there  could  be  no  new  facts  to  examine  any  witnesses  about ; 
for  the  only  difficulty  the  Court  of  King's  Bench  had  when  the 
case  was  first  stated,  was,  because  the  justices  had  not  drawn  the 
conclusion  from  the  evidence,  which  they,  the  King's  Bench,  could 
not  do :  and  that  therefore  the  case  should  be  returned  for  the 
Sessions  to  draw  the  conclusion,  and  to  do  that  only,  and  not 
examine  the  evidence  a^ain :  that  it  would  be  of  bad  consequence 
if  they  were  to  be  permitted  to  re-exan^ine  the  evidence ;  for  it 
would  be  introductive  of  perjury,  if  the  party  having  discovered 
the  defect  of  their  case,  was  allowed  to  amend  his  cause  by  re- 
instructing  or  gaining  a  witness :  that  it  would  be  particularly  dan- 
gerous in  the  present  case,  for  the  pauper  had  sworn  to  an  agree- 
ment on   Thursday  before   Michaelmas-dai/f    and  the  view  of 
examining  afresh  was  to  make  him  swear  to  a  hiring  two  days 
after  Michaehnas-datf :  that  it  was  probable  he  would  be  induced 
to  contradict  the  evidence  he  had  before  given,  because  he  had 
been  in  the  possession  and  custody  of  the  appellants,  who  could 
only  wish  to  have  him  examined,  had  they  imagined  his  evidence 
would  differ  from  what  he  had  before  sworn  to :  that  the  order  in 
Rex  V.  Page  directed  them  to  state  in  what  manner  he  was  bailiff; 
and  that  in  Rex  v.  HUcham  the  Court  was  of  opinion,  that  the  fact 
of  the  marriage  should  be  tried. — Lord  Mansfield.    Here  was 
no  fresh  evidence  offered ;  and  I  think  it  would  be  dangerous  to 
examine  the  pauper  again,  afler  he  has  been  in  the  custody  and 
under  the  influence  of  the  appellants ;  and  I  therefore  thinx  the 
justices  have  done  extremely  right.    It  has  been  compared  to  a 
new  trial.    It  is  and  it  is  not  like  a  new  trial.     Here  it  is  not  like  g^  ^ 
one  ;  the  justices  had  nothing  to  do  but  to  draw  the  condosion,  pt  ^' 
which  we  could  not  do,  and  about  which,  if  I  had  heard  the  evi- 
dence, I  should  have  no  doubt.    Where  the  case  is  sent  down  for 
informality  only,  the^  must  not  hear  even  new  evidence ;  but  there 
was  no  such  fresh  evidence  tendered.    To  what  purpose  should  the 
pauper  have  been  examined  ?  To  say  that  he  agreed  two  days  af^er 
Michaelmas^  when  he  had  sworn  to  the  agreement  the  Thursday 
before  Michaelmas^  that  would  be  dangerous.    In  the  cases  re- 
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ferred  to,  evidence  was  necessarily  examined  to  clear  op  the  dodbt 
about  the  facts ;  but  here  was  no  doubt  as  to  the  facts,  bat  a  con- 
clusion was  necessary  to  be  drawn  from  the  facts,  which  die  jos- 
tices  having  done,  the  question  is  at  an  end. — The  rule  was  dis- 
charged. 
The  Court  wUl       994.  Rex  v.  Nuiletf,  E.  T.  12  G.  S.  MSS.  —  Two  justices  re- 
no*  "^1^   moved  John  Merrat  from  JV.  to  B.,  but  the  Sessions  quadied  the 
merd'^o!n^    order,  and  stated  the  following  case:  Six  weeks  before  MichadmUt 
coun/of  the  *     John  Page  was  hired  in  the  presence  of  Thomag  Memtip  since 
ScMkms  hating  deceased,  (father  of  the  pauper,)  by  Thomas  Smith  of  j9.,  to  serve 
improperly  re-    the  said  Thomas  Smith  for  a  year,  as  under-carter  to  Merrat^ 
je^  heanay     when  it  was  agreed,  that  Page  and  Merrat  should  come  into  the 
Sj^B^.&C.  *^*^'^  ^  Smiih  on  the  day  after  Michadmas'^y.     Page  and 
701.  '  Merrat  accordingly  went  into  the  said  service  on  the  day  after 

MiehadmaS'-'datf.    Page  served  Smith  during  the  year  as  uader- 
earter  to  Merratj  and  then  Page  and  Merrat  left  tiie  service,  and 
Page  received  his  vear's  wages.    John  Merrat^  the  pauper,  never 
acquired  any  settlement  in  his  own  risfat.    Raekael^  widow  sf 
Thomas  Merrat^  deposed,  that  her  late  husband,  tiie  Mickaehmf 
day  in  the  morning,  after  he  left  the  service  of  Smithy  told  her  he 
had  hired  himself  to  farmer  John  Smith  of  IlsfieU ;  that  he  had 
likewise  told  her,  that  he  went  into  the  service  of  die  said  Jols, 
in  the  parish  of  JUsfidd^  at  Midkadmast  in  consequence  of  sack 
hiring ;  that  he  continued  in  his  service  until  about  a  month  befae 
the  Michadmas  following,  at  which  time,  viz,  about  a  month  before 
MichaeUnas^day^  the  said  Smith  turned  him  going ;  and  that  he 
was  so  turned  away  because  he  should  not  gain  a  setUement  in  the 
parish  a£Ilsfidds  but  he  did  not  tell  her  that  the  said  John  did 
give  that  or  any  other  reason  for  turning  him  away.    The  said 
Bachael  further  deposed,  that  she  was  married  to  Thomas  Merrat 
at  Easter  in  the  year  in  which  he  told  her  he  was  in  the  service 
ai  the  said  Jolm  Smithy  and  that  she  twice  saw  him  during  die 
inid   year   in  the  service  of  the  said  John,  and  doriag  that 
year  until    his  being  turned  so  away  she  considered  mm  in 
the  service  of  the  said  John,    So  much  of  Rachad  Merrats 
evidence  as  related  to  the  declarations  of  her  husband,  beii^ 
considered  by  the  Court  as  mere  hearsay,  was  rejected,  as  not 
being  admissible  evidence.    It  was  contended,  that  the  Comt 
ought  to  send  the  case  back  to  the  Sessions,  and  direct  them  to 
hear  and  receive  the  evidence  of  Rachad  Merrat  as  to  the  dedsr* 
ations  of  her  husband ;  that  such  evidence  ought  to  be  admitted  in 
a  case  circumstanced  as  the  present  is ;  and  that  in  ftict  it  is  the 
constant  practice  of  other  Sessions  to  receive  such  hearsar ;  thst 
(a)Anie,f!L39S,  the  case  of  Rex  V.  Greenwich  (a)  came  before  the  Court  or  Kii^s 

Bench  upon  hearsay  evidence  only ;  that  the  Court  sent  it  b^k 
to  the  Sessions  for  the  single  purpose  of  stating  whether  the  pan- 
per  did  in  fact  reside  forty  days  at  Greewmich,  the  order  having 
stated  only  that  he  might  have  resided  there  forty  dajrs ;  that  the 
Court  would  not  have  sent  it  to  the  Sessions  if  they  had  not  thought 
hearsay  evidence  admissible,  that  being  the  only  evidence  which 
could  be  had  in  the  cause.  —  Lord  Mansfield  said  he  was  satis- 
fied that  a  clear  hiring  was  proved,  and  that  though  the  evidence 
rejected  ou^ht  to  have  been  received,  yet  it  would  only  prodoee 
more  litigation  and  expence  to  send  the  case  back ;  and  must  have 
the  same  effect ;  he  said  he  thought  the  order  ou^t  to  be  quashed. 
—  Mr.  AsTOM  was  clearly  of  the  same  opinion,  and  that  to  be  sore 
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the  evidence  of  the  woman  ought  to  have  been  admitted,  but  stand- 
ing alone  ought  to  be  taken  as  inconclusive,  especially  as  the  ap- 
prehension of  the  servant,  as  to  the  reason  of  his  being  turned 
away,  did  not  appear  to  be  well  founded :  that  if  the  case  was  to 
be  sent  to  the  Sessions  for  them  to  receive  the  evidencet  and  not 
conclude  upon  it  as  evidence  of  the  hiring  and  service  at  Ilffidd^ 
which  he  thought  they  should  not  do,  it  would  be  productive  of 
expence  without  any  advantage,  and  he  thought,  tnereforet  the 
Sessions'  order  should  be  quashed ;  and  the  Sessions*  order  waa 
quashed. 

995.  Rex  v.  Burghf  H.T.  13  G.  S.  Mi$i$.  ~  Ssrjsant  Hill  llieCoortwill 
moved,  that  a  Sessions'  case  might  be  sent  down  to  be  re-stated  not  order  a  caw 
upon  the  affidavit  of  one  J.,  who  paid  to  the  parish-rates,  and  who  ^  beir».««ted 
was  examined  at  the  time  that  the  clerk  of  the  peace  was  directed  ^      **^^SL 
to  state  the  case  according  to  the  evidence,  and  that  he  had  neg^  dw^JST^the 
lected  to  state  the  evidence  of  tlie  witness «/.  ••  he  admitted  that  nt  pcMe  did  not 
could  not  support  the  order  of  Sessions  as  it  was  stated,  and  natelibevi. 
therefore  objected  to  the  manfieir  of  stating  it.  —  Mansfikld  ob-  S^J^^JJ^^^^ 
jccted,  that  J/s  affidavit  was  not  to  be  received  by  the  Court,  be-  f'Ji^ 
cause  he  was  interested  by  paying  the  jMArish-rates,  and  the  SeMions  ^J^'ph^j  i. 
ought  not  to  have  admitted  him  as  a  witness  ;  — -  but  Hill  insisted 

that  he  was  made  a  competent  witness  by  being  sufiered  to  be 
examined ;  that  the  bare  examining  of  a  witness  was  a  waiving  of 
any  objection.  —  Lord  Maksfield  being  absent^  Aston  J.  said, 
V/c  cannot  admit  an  affidavit  against  the  case  as  returned  by  the 
justices ;  besides,  the  propriety  and  truth  of  the  case  are  only  at* 
tacked  by  an  interested  person.  It  is  immaterial  when  the  evi* 
dence  is  objected  to,  if  the  objection  appear  during  the  trial.  —  It 
was  in  the  present  case  taken  during  the  trial.  —  Willss  and 
AsHHURST  Js.  of  the  same  opinion  — -  'Die  rule  for  sendii^  the  case 
to  the  Sessions  to  be  re-stated  was  discharged. 

996.  Rex  v.  Uawainio,  M.  T.  32  G.  3.  4  T.  R.  473.  —  The  case,  The  ftcti  fimnd 
after  stating  that  the  pauper  was  originally  settled  in  Zr.,  stated  ^  the  Sotions 
the  evidence  relating  to  a  subsequent  settlement  in  H.,  by  taking  llJj^'S^l 


two  several  tenements  of  the  supposed  yearly  value  of  3/.  10s.  and  i^wiiSISf©. 
6/.  12f.  6d.9  concluding  with  an  adjudication  by  the  Sessions, 
*<  that  it  was  a  fraudulent  taking,  and  that  it  did  not  amount  in  the 
<<  whole  to  lOl.  a-3rear;"  but  the  Sessions  referred  the  question, 
Whether  the  pauper  gained  a  settlement  by  taking  the  two  tene- 
ments notwithstanding  the  fraud,  the  parish  of  L.  not  being  privy 
to  the  fraud,  and  there  being  contradictory  evidence  as  to  the 
value,  and  which  evidence  was  set  forth  in  the  case  ?  It  was  con- 
tended that  the  conclusion  drawn  by  the  justices  was  merely 
a  matter  of  form,  in  order  to  raise  the  question  in  the  Court 
of  King's  Bench ;  for  that  they  had  expressly  referred  the  consi- 
deration of  it  to  the  Court.  —  Lord  Ksnyom  :  Though  the  case  is 
very  inaccurately  stated,  the  conclusion  drawn  by  the  justices  Is 
decisive ;  for  they  expressly  state,  <*  That  it  was  a  fraudulent  taking, 
**  and  that  it  did  not  amount  in  the  whole  to  102.  a-year." 

997.   Rex  v.    Rainham,    E.T.   33  G.  3.    5  T.  jR.  24a  ~  Two  IfinaspeeU 
justices  removed  J.  K.,  S.  his  wife,  and  their  five  children  by  ?**»  ^.  ^^^^ 
name,  from  R,  to  G.     The  Sessions  on  appeal  quashed  the  order,  J^lnlLSfrf 
and  stated  the  following  case :  — J.  K.y  being  legally  settled  in  G.,  ?^  ^Co»t 
rented  a  house  in  R.  of  the  value  of  3/.  19f.  a-year,  where  he  of  King's . 
lived.    On  the  25th  May  1792,    an   assessment  for    the  land  Bench  win  tend 
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it  back  to  be 
re-stated. 
See  also  Rex  v, 
St.  Peter  Man- 
croft,  ante, 
y.l  466. 


tax  was  liiade  for  tlie  parish  of  R.  in  the  fbllewing  form  [after 
the  title] : 


Names  of  Proprietors. 
Miss  Lnne  and  Co. 


Sums 


ii 


O 


(a)Burr.8.C.5. 


(&)S&4Wi1l. 
&  Mary,  c  II. 
56. 


If  a  case  is  sent 
back  on  account 
of  admissible 
evidence  liaving 
been  rejected, 
Ibe  Sessions  ore 
to  consuder  it 


Names  of  Occupiers. 
J»hn  Xemufey. 

TIic  pauper  paid  the  rate,  and  took  a  receipt  in  die  fonowing 
form : 

Mr.  Tenant, 

Rainhamy  18th  October  1792. 

Received  of  John  Kcmsleu  the  sum  of, 
&c.  '^  so  much  being  assessed  and  charged  on  him  as  tandlord^  Ac. 

The  receipt  was  a  printed  form  with  blanks.     The  words  "  ob 
"  him  as  landlord"  were  printed ;  the  pauper's  name  written.  The 
receipt  was  signed  by  one  of  the  two  assessors.     The  tensni 
wished  tlie  landlord  to  repay  him  the  tax,  but  the  landlord  would 
not.     Tlicre  was  also  a  similar  case  stated,  concerning  the  re- 
moval of  another  pauper  of  the  name  of  //•;    except  that  no 
receipt  was  there  taken  by  the  tenant.    And  it  was  further  itated 
that  the  pauper  had  paid  the  rate  to  the  collector,  who  was  one  of 
the  churchwardens  of  R*    At  that  time  he  had  no  recx^ipt.    He 
had  agreed  with  his  landlord  to  pay  the  land  tax.     He  paid  it  is 
the  same  way  for  near  three  years.  —  Lord  Kenvon  C.  J.  said,  I 
think  that  this  case  ought  to  be  sent  down  to  the  Sessions  again  b 
order  that  they  may  find  the  fact,  whether  the  landlord  or  tcnsot 
was  rated.    Ine  objection  to  the  present  statement  of  the  case  by 
the  justices  is,  that  they  have  only  stated  the  evidence  of  that  isct, 
and  not  the  fact  itself.    It  is  much  more  convenient  that  they 
sliould  always  find  the  fact,  whether  the  landlord  or  the  tensnc 
was  the  person  intended  to  be  rated :  it  is  more  praperir  within 
their  province  than  ours.     Perhaps  if  it  were  res  ini^a,  the  case 
of  Rex  V.  Oakhampton  {a),  and  other  cases  of  the  same  sort,  ouglic 
to  have  been  determined  the  other  way :  that  rule  however  is  now 
too  well  settled  to  be  shaken.     But  I  ratlier  think  that  the  statnts 
of  IVilliam  (b)  was  only  meant  to  extend  to  parocliial  taxes,  such  si 
poor's  rates,  highways,  &c. ;  the  rating  to  and  pajrment  of  which 
was  alone  intended  by  tlie  legislature  to  confer  a  settlement;— 
Duller  J.  What  my  Lord  has  said  as  to  the  finding  of  the  jus- 
tices is  certainly  right,  and  will  prevent  much  unnecessary  litiga- 
tion ;   they  are  the  best  judges  of  the  fact.     And  as  this  sort 
of  question  is  likely  in  future  to  be  confined  to  tliat^rnm,  I  wish 
the  magistrates  to  take  this  as  a  general  rule  to  guide  tiicir  disae- 
tion ;  that  where  the  occupier's  name  is  upon  tlie  rate  at  all,  they 
should  take  it  that  he  was  intended  to  be  rated,  unless  tlie  con- 
trary expressly  appear ;  for  though  as  between  the  occupier  and 
the  landlord  the  land  tax  is  the  landlord  s  tax,  yet  as  between  tlie 
public  and  the  occupier,  it  is  the  occupier's  tax.  —  Tlie  two  caso 
were  sent  back  to  the  Sessions  in  order  that  the  justices  mi«:ht 
find  the  fact,  whether  the  landlord  or  tenant  was  rated. 

998.  Rex  v.  Bramleij,  T.  T.  S5  G.  3.  6  T.  R.  330.  —  Two  jus- 
tices by  an  order  removed  S.  IV.  widow  of  •/.  IV,  deceased,  and 
her  three  children,  from  X.  to  B.;  and  against  this  order  the 
latter  parish  appealed  to  the  P,  Sessions.  On  the  hearing  of  the 
appeal  the  respondents  produced  evidence  of  the  settlement  of 
J,  IV>  being  al  IJ.;  vjlw^  \\\  «tAcT  Vv*  ^tove  his  marriage  with  8-  Wi 
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they  produced  witnesses  who  proved  that  they  had  cohabited  and  like  a  mw  tnal, 
lived  together  as  man  and  wife,  and  were  reputed  to  be  roan  and  '^  ^  rehetr 
wife  until  the  death  of  J.  W.    The  appellants  oflfered  to  produce  ^''^^••▼i- 
S.W.a»  A  witness,  to  prove  that  she  never  was  married,  or  that  if      ^* 
she  ever  was,  the  ceremony  took  place  in  /.  under  sucli  circum- 
stances as  (the  appellants  contended)  by  the  laws  of  /.  rendered  it 
wholly  void.     The  appellants  also  offered  witnesses  to  prove  declar- 
ations made  botli  by  «/.  JV,  and  S.  IV.  at  different  times  that  they 
never  were  married.    The  respondents'  counsel  insisted  that  the 
evidence  offered  by  the  appellants  was  inadmissible ;  and  the 
Court  being  of  that  opinion  rejected  the  same  and  confirmed  the 
order  of  the  justices,  subject  to  the  opinion  of  this  Court,  whether 
the  evidence  offered  by  the  appellants  was  admissible  or  not.  — 
The  Court  was  of  opinion  that  the  evidence  was  admissible, 
though  the  justices  were  to  judge  of  the  effect  of  it. —  Hsywood  J. 
then  wished  that  the  Court  of  Sessions,  on  rehearing  the  case, 
might  be  confined  to  the  examination  of  the  supposed  wife,  and  of 
the  witnesses  who  were  to  speak  to  the  declarations,  &c.  without 
putting  the  respondents  again  to  the  expence  of  proving  their 
case.  —  Lord  Kbnyon  C.  J.  The  whole  case  must  be  gone  into 
again  at  the  Quarter  Sessions.     I  remember  a  case  here  some 
years  ago  where,  when  the  same   objection   was  made,  Lord  Secan/0,p1.993. 
Mansfidd  said  that  it  was  like  granting  a  new   trial,  in  which 
case  the  whole  case  must  be  proved.  —  And  the  Court  sent  the 
case  back  to  the  Sessions.  * 

999.  Rex  v.  Llanbedergoeh,  H.  T.  37  G.  3.  7  T.  R.  105.  — The  Thm  Court  of 
Sessions  stated  the  following  case:  The  pauper  was  tenant  of  a  King's  Bench 
tenement  in  the  parish  of  L,  called  PeurkgWy  under  W.  G.  for  JjJJ^ft^'Je 
the  year  1795.     At  May  1795  he  received  notice  to  quit  Peurhfw  drcumrtiiicw 
at  the  All  Saints  foUowmg.     The  pauper  said  he  had  no  place  to  stated  in  a 
go  to,  and  if  compelled  to  quit,  he  would  take  down  a  barn  he  had  ipedal  cue ; 
built  upon  the  farm,  and  cut  the  gorse  that  grew  on  the  hedges,  itua^ictthat 
G.  then  said,  Supposing  we  exchange,  you  shall  ^o  to   fV.E.,  "^^^f^;^ 
a  tenement  m  the  parish  of  Z..  that  G.  then  occupied  under  Prti"  C  the  Sessions. 
chard  At  the  yearly  rent  o£lOl»  lOt*    To  which  the  pauper  agreed,  Rn  9.  Tam- 
and  promised  not  to  take  down  the  barn  at  Peurkifw.    It  was  then  worth.  Burr, 
agreed  between  them,  that  they  were  not  to  mention  to  any  person  J.  C.  774. 
that  the  pauper  was  to  go  to  W.  £.,  lest  the  respondents  should  1     J[?*p^[jJ^" 
hear  of  it,  and  prevent  the  pauper  getting  into  possession  of  W.  E.  ^[^74.'  '^ 
The  pauper  was  apprehensive  that  they  would  not  consent  to  hit 
coming  to  their  paruh,  he  being  a  man  of  bad  character.     On  the 
16th  of  November  1795  the  pauper  and  his  family  removed  from 
Peurkym  to  IV,  £•     He  did  not  remove  his  furmture  there,  lest 
the  respondents  should  see  him,  he  having  been  informed  that  if 
Jie  could  get  into  possession  of  a  tenement  of  10^.  a-year,  and 
sleep  in  the  house  for  one  night,  he  could  not  be  turned  out 
of  possession.     G.  would  not  have  let  the  pauper  into  possession 
of  W»  E,  but  for  the  purpose  of  inducing  him  to  quit  Peurkifxo 
and  to  prevent  his  taking  down  the  bam ;  yet  he  thought  him 
a  responsible  person.    The  parishioners  of  Pentraelh  were  not 
privy  to  the  transaction.     The  pauper  resided  29  days  on  the 
premises,  when  Pritchard  aided  by  some  of  the  parishioners  of  X.., 
the  overseers  of  the  poor  of  the  parish  of  L.  being  then  with 
iheoi^  forcibly  removed  him  and  his  family  from   the  tenement 
called  IV,  E.f  and  thereby  prevented  him  from  residing  in  the 
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See  Ilex  v. 
Preston,  anie, 
pi.  93S. 


The  Court  of 
King*!  Bench 
will  not  quash 
lui  order  of 
Sessions,  ex- 
cept for  error 
in  form. 

Tlw  Court  of 
KiDg'ft  fi«nrii 
will  not  rtvtrw 
aDordorofflfls- 
&ioM,  untosB  it 
affirm  a  bad 
order. 


IfaSeksionsb^ 
a^iournctl 
pending  ttie 
settlement  of  a 
special  case,  tho 
Court  will 
grant  a  mando' 
mm  command- 
ing tlie  Sessions 
to  complete  the 
case. 

See  also  Hex  o. 
Justices  of 
Westmorland, 
antef  pi.  983. 


The  Court  of 
r'f  Bench 


tenement  for  the  tenn  of  one  year,  or  for  40  dftjrst  part  diereef, 
whereby  a  legal  settlement  migtit  hate  been  gained ;  and  he  hai 
eirer  since  been  forcibly  kept  out  of  the  poMesaion  of  the  te- 
nement* The  pauper  did  not  do  any  other  act  to  gain  a  settlenKOt 
in  L.  He  was  afterwards  takea  up  at  PerUraelk,  and  aent  under  § 
f  agrant's  pass  to  the  pariah  of  L.  The  pauper'a  place  of  kgd 
settlement  prior  to  his  taking  the  tenement  called  IF.  B»  wn 
In  the  parish  ofPeniraeth.  It  was  contended  that  it  waa  ataledaia 
ihct,  that  the  parish-officers  UEcd  force  to  prevent  the  pauper  gain* 
fing  a  settlement  in  Z.;  that  force  implied  ^aiu//  and  that  when 
the  facts  constituting  the  fraud  were  stated,  it  was  not  necessary 
that  fVaud  should  be  found  in  express  terms.-*- Lord  Kemtoit 
C.  J.  said,  that  where  a  case  is  pregnant  with  circumstances  of 
fraud  the  Court  could  not  infer  it ;  for  that  fraud  is  a  fact  whick 
must  be  expressly  stated. 

VII.  The  Superintendence  of  the  King*t  Bench. 

lOOa  Anonymout^  E.  T.  29  Car  2.  1  Vent.  Sia  —  It  was  noted 
for  the  setting  aside  an  order  of  Sessions  for  the  settling  a  poor 
person  in  a  town,  who  had  been  sent  thither  by  a  warrant  of  tws 
justices,  and  confirmed  upon  appeal  to  the  Seuions.  —  But  thi 
Court  would  hear  nothing  of  the  merite  of  the  cauae ;  the  order 
of  Sessions  being  in  such  caiBieJinal,  imless  there  were  an  error  is 
the  form. 

1001.  South  Cadbury  v.  Braddm,  M.  T.  9  Ann.  9Satt.60?.— 
If  the  Sessions  reverse  the  first  order,  and  that  being  removed  ap- 
pears to  be  g^ood,  this  Court  must  intend  it  waa  reversed  on  the 
merits,  and  luffirm  the  order  of  Sessions.  If  the  Sesaions  revevM 
the  first  order,  and  that  beinff  removed  appears  not  to  be  good,  m 
must  intend  it  was  reversed  for  form,  and  affirm  the  order  of 
reversal.  So,  if  the  Sessions  affirm  the  first  order,  and  that  sfh 
pears  to  be  good,  we  must  affirm  the  order  of  Sessions.  Bat  if 
the  first  order  appears  bad,  and  the  Sessions  affirm  it,  this  Coort 
must  reverse  it,  because  it  appears  naught. 

lOOd.  Rex  V.  Justices  of  Susses,  M.  1\  9  G.  8.  MSS.-^Am 
appeal  against  an  order  of  removal  was  regularly  lodged  at  the 
Michaelmas  Sessions  1767  at  Petxoortht  and  tho  justices  upon 
hearing  the  cause  conceiving  a  doubt,  ordered  a  special  case  to  be 
made  for  the  opinion  of  the  Court  of  King's  Bencn.  The  counsel 
withdrew  in  order  to  settle  the  case,  but  before  they  had  come  to 
any  agreement,  the  Sessions  was  inadvertently  adjoiuned,  and  thii 
cause  was  neither  retained  nor  ended.  Upon  these  facts  an  apjpli- 
cation  was  made  to  the  Court  of  King's  Bench  for  a  mandamus  to 
compel  the  justices  to  proceed  in  the  appeal. —  By  thb  Coubt: 
When  the  justices  entertain  a  doubt,  they  may  without  the  con- 
sent  of  the  parties  order  a  special  case  to  be  made.  When  tbe 
justices  say,  as  they  did  here,  that  a  special  case  shall  be  made, 
they  virtually  say  that  the  cause  shall  be  adjourned  over  till  a 
case  is  made ;  and  therefore  the  want  of  an  adjournment  or  a 
respite  is  merely  the  omission  of  the  clerk,  and  may  at  any  tiaie 
be  supplied.  Let  a  mandamus  go  immediately)  unless  the  respon* 
dents  will  consent  to  a  case^ 

1003.  Rex  V.  Margam,  E.  T.  97  G.S.I  T.  R.775.  —  Two  jus- 
tiees  removed  a  ^>i^t  ^xcwek  L.  to  Af.,  on  which  they  adjudged 


SmCT*  7J       SUPKRIIITSVDlllCT  OF  THE   KINQ*8  BENCH*  771' 

ft 

hmi  tfi  be  lettled  in  M*  by  virtue  ofa  eertificate  under  the  handu  and  may  order  tha 
aeals  of  Z.  Ruff]  churchwarden,  and  H.  T.  overseer  of  M.,  and  A.  P.  S«moii»  to  in. 
and  S.  fV.,  justices  of  the  peace,  and  attested  by  two  witnesses.  The  ^"j^Si"'*^  *  **** 
parish  of  M.  appealed  to  the  next  Sessions  at  G,y  where  the  order  doubtft^'oaUM 
was  affirmed  oi)  hearing  the  merits.    These  orders  being  removed  ariginal  oidcr 
here  by  certiorari^  this  Court  in  Hilary  1786  directed  the  Sessions  of  reiiioTal,evtn 
to  state  the  number  of  overseers  and  churchwardens  of  Af.  at  the  ^^f^  tbo  Ses- 
time  of  granting  the  certificate.    In  answer  to  this  rule  tlie  Court  ^*f"**Sf  "^• 
of  Sessions  represented  to  the  Court  of  King's  Bench,  that  tliey  gi^n  of  the  ^'^ 
could  not  state  the  same  without  proceeding  to  escamine  witnesses  Court, 
on  both  sides,  which  they  did  not  conceive  themselves  authorised 
to  do  without  the  further  directions  of  the  Court  of  King's  Bench. 
In  Hilary  Term  1787  the  Court  of  King's  Bench  oi^ered  the  g^  j^  ^^ 
Court  of  Sessions  to  examine  into  and  certify  the  number  of  Bnm\^,ante, 
churchwardens  and  overseers  of  the  poor  at  the  time  of  giving  the  pi-  998. 
certificate  in  1741 ;  and  to  examine  and  hear  such  evidence  as 
should  be  produced  by  the  parties  to  those  facts.   To  this  rule  the 
justices  returned,  that  at  the  time  of  giving  the  certificate  there 
were  two  overseers  and  four  churchwardens  in  M.  (a) 

10(H.  Resv.  Yarpole,  T.  T.  31  G.8.  4>  T.  i2.71.  — The  Sessions  if  the  Setdoos 
on  appeal  confirmed  an  order  of  two  justices  removing  a  pauper  coig/Inn  an  order 
from  L.  to  V.     The  orders  having  been  removed  here  by  ceriio'  of  twojiwticw, 
rffW,  a  rule  was  obtained  on  a  former  day  to  show  cause  why  the  ^  ^nj^ 
original  order  of  two  justices,  and  also  the  order  of  Sessions  con*  willnotMMM 
firming  it,  should  not  be  quashed.  —  Bearcroft  now  admitted  h  •  bot  will 
that  the  order  of  Sessions  could  not  be  supported ;  on  whi€:h  qiuah  th«ord«r 
Erskine  desired  that  the  rule  might  be  made  absolute.  —  But  of  SoMioM,  md 
LiORD  Kenyon  C.  J.  said,  that  could  not  be  done,  as  no  judgment  ^-"^^^^^J^ 
for  quashing  the  original  order  was  entered  on  the  rolls  of  the  2!eoid«rrf** 
Sessions.    If  the  Court  of  Sessions  had  quashed,  instead  of  con-  two  jottices. 
firming,  the  original  order,  there  could  have  been  no  difficulty  See  Cadbury  o. 
now.     But  the  parties  cannot  come  here  per  solium ;  and  as  no  Braddon,  atite^ 
judgment  for  quashing  the  order  of  justices  was  given  at  the  Ses-  P^*  '^'* 
sions,  we,  as  a  Court  of  error,  cannot  do  what  the  Court  below 
should  have  done.    We  must  make  that  part  of  the  rule  absolute 
which  has  for  its  object  the  quashing  of  the  order  of  Sessions,  and 
dhreel  the  justices  below  to  enter  a  continuance  to  the  next  Ses- 
sions (which  appears  to  be  necessaiy  from  a  case  in  2  Strange)  (b), 
when  they  may  decide  it. -^  And  the  Court  ordered  this  ac- 
cordingly. 

1005.  Rex  V.  Moor  Critdiell,  //.  7.  42  G.  S.  ^Ea^y222.  —  ln  If  an  order  of 
consequence  of  the  opinion  of  the  Court,  expressed  in  this  case  removal  be  con- 
in  the  last  term  (c),  the  following  special  order  was  made  :  **  Upon  ^™?^  *'  ***  ^ 
«  hearing  counsel  on  both  sides,  it  is  ordered,  that  an  original  both*ord*ere*be 
**  order  of  two  justices  for  the  removal  of  X>.  <S.,  &c»  from  the  afterwards  re- 
^  parish  of  D.  St.  Af.,  in  the  county  of  JV,y  to  the  parish  of  M.  C,  moved  into 
**  in  the  county  of  D.,  and  also  an  order  of  Sessions  made  in  con-  B.  R.  by  cer. 
*•  firmation  thereof,  be  severally  quashed  for  the  insufficiency "  **°'*"  ^^  *  <?» 

•^     ^  •'    reserved,  and 

(a)  But  the  Court  will  not  send  a  (6)  Qucre,   if  the  case  of  Rex  r*. 

case  down  to  the  Sessions  to  be  re-  Foisted  was  the  case  alluded  to  ?  S  Str, 

stated  on  a  mere  formal  objection,  if  1263.     Ante,  pi.  980. 

enough  appears  to  enable  them  to  dedde  (c)  Ante,  pi.  790. 
according  to  the   meriu  of  the  case, 
iiee  Rex  v.  Middlezoy,  ante,  pi.  COS. 
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ihit  Court  "  thereof:  it  not  appearing  on  the  face  of  the  said  original  oidcri 

(littpprove  of  «  that  the  said  justices,  at  the  time  of  roakinK  ^he  same,  were 
file ^^^'^i^JT  "  justices  of  the  peace  for  the  said  county  of  W^."  —  Gibbs  nov 
"^^^ihrnn!^  moved  (a)  **  that  the  above  rule  might  be  altered,  by  omittii^ 
moving  niagit-  "  ^uch  part  thereof  as  relates  to  quashing  the  original  order  i 
frrnrM  appearing  "  the  two  justices,  and  that  the  same  may  only  order  that  the 
on  the  fare  of  «<  order  of  Sessions  made  in  confirmation  of  the  original  order 
theoHj^nal  m  ^f  ^^^  ^^q  justices  be  quashed ;  and  tiiat  the  justices  belov 
C^rt  winqoasb  **  ^^V  ^®  ordered  to  enter  a  continuance  to  the  next  Se»* 
iKJth  Uie  onlen,  *^  sions."  The  object  of  tliis  rule  was,  he  said,  to  enable  the 
without  rvmiu  appellant  parish  to  apply  to  the  Sessions  for  the  cxpeoce  of  msio- 
ting  the  matter  teuance,  which  by  the  stat.  9  G.l.  c.7.  §  9.  could  only  be  allowed 
back  to  ^*^^f*~  by  the  Sessions  on  appeal,  and  an  adjudication  by  tliem  that  the 
ttic"oriff{nal  or-  P^^^P^r  was  imduly  removed ;  which  judgment  would  now  be  oh- 
dcr,rorthcpiiT-  tained  as  their  former  erroneous  opinion  had  been  corrected  bj 
poseofenuhUog  the  decision  of  this  Court.  And  he  referred  to  Hex  v.  Yarpoieiilf 
them  to  give  where  an  order  of  removal  having  been  confirmed  by  the  Sessioos 
m«ntenaoc'cac.  ^^^  appeal;  and  this  Court  having  afterwards  determined  (on  s 
coding to^htat.  q^gg(JQ||  reserved  for  their  opinion)  that  bo  many  of  the  justices 
k  9.  and  at  any  below  as  concurred  in  that  judgment  were  disabled  to  vote  on  the 
Yate  they  will  particular  question  by  reason  of  having  an  interest  in  one  of  the 
not  sdinit  an  parishes  concerned,  so  as  to  reduce  the  number  to  a  minority  ia 
'^PP''^^^"  ^^  respect  to  those  who  voted  for  quashiug  the  order ;  yet  this  Court 
judfrmcnt  for*'  would  not  quash  the  original  order,  but  referred  the  case  back  to 
quMlUng  both  the  Sessions ;  directing  them  to  enter  a  continuance  to  the  next 
onlOTi  naile  in  Sessions  in  order  that  they  might  make  the  order  for  quashing, 
iiM  lann  aubae-  &c.  which  ought  to  have  been  made  at  first.  —  Buaaouou  and 
quant  to  die  Casberd  showed  cause  in  the  first  instance ;  and  said,  that  (he 
pronm^Mmi!  direction  given  in  the  case  cited  was  not  warranted  by  the  geoeral 
^^^^  practice  of  the  Crown-office,  and  had  not  been  followed  up  by  the 

directions  of  the  Court  in  subsequent  cases.  That  it  was  contrary 
to  what  was  done  in  Road  v.  North  BratUetf  (fi) ;  where  this  Court 
exercised  a  jurisdiction  not  only  over  the  judgment  of  the  SfftiiffiMrt 
but  also  bv  quashing  an  antecedent  order  of  justices*  being  pro- 
perly  quashable  on  appeal.  They  also  referred  to  various  subs^ 
quent  cases  {d)  where  the  form  of  the  judgment  was  at  variance 
with  Rex  v.  Yarpole.  And  contended  further,  that  the  coaunou 
practice  was  right  on  principle;  for  when  all  the  orders  were 
brought  before  the  Court  by  certiorari^  its  jurisdiction  attached 
upon  them  so  as  to  deal  with  them  as  justice  required.  That  at 
any  rate  this  case  was  distinguishable  from  Rex  v.  Yarpole;  for 
here  the  objection  made  went  to  the  merits  of  the  original  order 
itself,  to  which  the  attention  of  the  Court  was  called,  as  well  as 
to  the  order  of  Sessions ;  whereas  there  the  objection  went  only 
to  the  order  of  Sessions.  But  however  incorrect  the  judgment  ot 
this  Court  had  been,  it  was  now  too  late  to  revise  it  upon  motion; 
being  a  judgment  of  a  term  passed,  and  not  now  impeached  on 
the  ground  of  any  clerical  mistake,  but  for  error  in  jud^gment.  — 
Grose  J.  Both  orders  were  regularly  before  the  Court  in  the  last 
term.  We  then  did  what  we  thought  right  with  them,  and  pro- 
fa)  Notice  of  the  intended  motion  [d)  Rex  o.  Birdbroofce,  oitfe,  pt.  SSOi 
was  previously  given  to  the  attorney  for  Rex  v,  Hinckley,  ante,  pi.  593.  Kez  a. 
the  parish  of  Donbcad.  Darlington,  anUt  pi*  74^   Rex  r.  AM- 

(fr)  ^fittf,  pi.  1004.  borough,  &«.  onle,  pi.   178.  HKL  67S. 

\fi)  AfOit  P^*  d^*  '^^^  BS9*  899.  aud  H  Eaat,  85. 
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noanced  our  judgment ;  and  it  is  too  much  to  apply  now  to  re« 
scind  it. — Per  Curiam  :  Rule  refused. 

1006.  Rex  V.  Justices  of  Leicestershire,  E.  T.  53  G.3.  1  Af.  &  S.   The  Court  will 
442.  —  An  appeal  against  a  removal  from  Af.  to  J?.,  was  heard  at  ^^^  g^"^^  ^ 
the  Quarter  Sessions,  and  the  chairman  pronounced  the  judgment  ™**\<**«'?"*  ^ 
of  the  Court  for  confirming  the  order;  but  one  of  the  justices  who  s«*ion^  to 
made  the  order  being  present,  inquired  whether  he  was  not  one  iiear  an  appeal 
oi  the  justifies  making  the  order,  and  being  answered  in  the  affirm-  against  an  order 
ative,  observed  that  it  being  contrary  to  a  rule  of  that  Court,  for  <>*'  renaoval, 
justices  who  had  made  orders  of  removal  to  vote  on  the  hearing  ^*^^^*'*',^ 
o\'  any  appeal  thereon,  his  vote  in  this  case  must  consequently  be  JJ^  wld'cn-  ■" 
withd,rawn,  and  therefore  judgment  must  be  for  quashing  instead  terad*by  the 
of  confirming  the  order,  as  by  taking  away  his  vote  the  majority  clerk  of  the 
would  be  against  confirming,  and  for  quashing  the  same.    The  pe«ce<brquaA^ 
clerk  of  the  peace  thereupon  entered  the  judgment  of  the  Court  '"^  **y,?"^^  ■ 
for  quashing,  without  perceiving  at  the  time,  that  by  withdrawing  ^JJJJ^nj  that  the 
the  vote  of  the  said  justice,  the  votes  of  the  remaining  justice^  jusu'cea  at  Sea- 
would  be  equal ;  whereupon,  by  the  rules  of  the  Court,  an  ad-  uona  were  di- 
joumment  of  the  appeal  should  have  been  entered,  instead  of  a  ▼idedinopi- 
judgment  to  quash  the  order.     Afterwards  application  was  made  j!^*  3m^ 
to  the  chairman  to  rectify  the  judgment,  but  wittiout  effect.    Under  ^m  enSiS*by 
these  circumstances  a  rule  nisi  was  obtained  in  the  last  term,  for  mjsuke  iottead 
a  mandamus  to  the  justices  to  enter  continuances  on  the  said  ap-  oraaadjoum- 
peal  to  the  next  General  Quarter  Sessions,  and  then  to  hear  and  "»««>*  cf^hm  ap- 
determine  the  same.    The  cases  o?  Bodmin  v.  Warligen  (a\  and  P**^'  , 

Rex  V.  Justices  of  Westmorland  (b),  were  cited.  —  Lord  Ellen-  The  juaticea  at 
BOROUGH  C.  J.  1  cannot  say  what  might  have  been  ray  first  im-  ^^^Sr'Si^ 
pression  upon  an  ex  parte  statement,  made  at  the  time  when  the  ^^»  dunoK 
rule  was  moved  for ;  but  it  is  my  duty  now,  after  having  heard  it»6  continuance 
both  sides,  to  give  judgment  on  more  mature  consideration.     If  of  theSeiskma. 
any  error  was  made  in  the  entry  of  the  clerk  of  the  peace,  that   {a)Amte,^.9S2. 
error  should  have  been  pointed  out  at  the  Sessions,  while  the  /^w^/^pLgga. 
Coart  was  sitting,  and  competent  to  reform  its  own  errors,  and  to  ^  >   •      * 

draw  out  a  more 'correct  judgment.  If  this  application  were  en- 
tertained, the  consequence  would  be,  that  this  Court  would  have 
on  all  occasions  to  look,  not  to  the  record  alone,  but  to  extraneous 
matters,  in  order  to  see  how  the  judgment  of  the  justices  at  Ses- 
sions was  obtained.  The  Court  will  not  do  this  ;  nor,  when  judg- 
ment has  been  finally  pronounced,  will  they  hold  a  sort  of  ballot- 
ing-box  to  ascertain  tne  votes  that  were  given,  or  whether  they 
were  correctly  cast  up.  If  no  judgment  had  been  pi«  nouncedi 
the  Court  might  have  interposed ;  but  here  there  is  a  judgment. 
The  party  who  would  have  corrected  the  error  should  have  ap- 
plied to  the  proper  forum,  and  in  due  time ;  and  if  it  bad  been 
found  that  the  numbers  were  equal,  nothine;  would  htive  been 
done  upon  it,  for  it  would  have  been  a  nullity  ;  but  Iten*  no  step 
of  that  sort  was  taken,  but  judgment  was  entered;  and  this  Court 
cannot,  in  order  to  supply  a  remedy,  exercise  a  jurisdiction  which 
does  not  belong  to  them.  If  they  did  in  this  instance,  they  must 
in  all  others,  instead  of  looking  to  the  result,  look  to  the  poll  on 
which  the  judgment  is  founded.  —  Le  Blanc  J.  It  appears  by  the 
affidavits  on  both  sides,  that  judgment  was  entered  for  quashing 
the  order  of  justices  ;  and  that  this  was  known  to  the  attomies  on 
both  sides ;  and  no  application  was  made  to  the  Court  below,  while 
sitting,  to  sift  or  inquire  into  the  error,  if  any  such  existed.    BmV. 
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application  is  made  to  this  Court,  to  institute  an  inquiiy  upon  the 
question,  how  the  numbers  were  composed  when  jadgment  was 
pronounced.  This  Court  ought  not  to  countenance  such  an  sp- 
plication:  inasmuch  as  the  error  should  have  been  noticed  at  the 
time —  Bayley  J.  Except  in  matters  of  a  criminal  nature  we 
cannot  look  dehors  the  record.  This  Court  cannot  sit  as  upon  a 
scrutiny  before  an  election  committee.  In  Bodmin  ▼•  fFartigen, 
the  objection  appeared  upon  the  entry  of  record,  made  by  the 
clerk  of  the  peace.  —  Rule  discharged. 
The 41  O.8.  1007.  Rex  v.  Milton,  M.  T.  60G.3.  SB.&  A.l  12.  —  For  the 

^•^.S  j^***  particulars  of  this  case,  see  ante,  vol.i.  pi.  107. 

Court  of  K.  B.  the  power  of  amending  a  poor  rate. 

Hw  Court  of  1008.  Rex  v.  Jtuiicei  <^  the  County  of  Carnarvon,  Af.  T.  1 G.  4. 

K-B-,ho  no  4  S.  &  i4.86. — D'Oyly  Serjeant  moved  for  a  rule  nisi  for  a  man- 

^^^Atw^^  ^  damus,  to  be  directed  to  the  justices  of  C^  commanding  them  to 

judgment  of  enter  continuances,  and  re-hear  an  appeal  between  two  parishes, 

the  Quarter  touching  the  settlement  of  a  pauper.    It  appeared  from  the  aiB- 

Sesaioai,ez-  davits,  that  the  appeal  came  on  at  the  Sessions  on  the  14tb  of  July 

<^^  on  *^*^  last,  and  that  the  appellants  having  admitted  ^prinuijacie  settlement 

ihd  "**  idde  -  ^"  ^^''  parish,  relied  upon  the  proof  of  a  case  of  a  subsequently 

ation^and  ^'  acquired  settlement  elsewhere.    Having  finished  their  case,  the 

therefoiv,  attorney  for  the  respondents  proceeded  to  make  observations  upon 

where  the  Set-  the  case  proved  by  the  appellants,  and  then  offered  to  call  wit- 

"><>"^  ^*^'"8  nesses  to  contradict  it ;  but  the  Sessions  refused  to  allow  those 

heard  the  wiu  ^tnesses  to  be  called,  on  the  ground  that  he  had  rested  his  case 

xi^^Heff  on  one  ^ 

tide  had  refused  ^^  ^^  argument  as  to  the  insufficiency  of  the  case  proved  on  the 
to  hear  those  on  Other  side;  and  thereupon  tliey  quashed  the  order  of  removal, 
the  other  side  The  affidavits  further  stated,  that  the  course  pursued  by  the  at- 
In  an  appeal,  on  tomey  for  the  respondents  was  the  usual  and  ordinary  practice  of 
Sdf^™***  the  Sessions.  D'Oyly,  in  support  of  the  motion,  contended,  that 
h^'beenpre^  the  refusal  on  the  part  of  tlie  Sessions  to  hear  the  witnesses 
faced  by  ob-  was  in  fact  a  refusal  to  hear  the  appeal  altogether,  in  which  case 
servations  on  it  was  every  day's  practice  for  this  Court  to  (Brect  the  Sessions  by 
the  part  of  the  mandamus  to  hear  and  decide  the  question.  —  Baylsy  J.  There 
advocate  con-  j^  ^^^  instance,  I  believe,  which  can  be  found,  where  this  Court 
usual  practice,  ^^^^  interfered  by  mandamus  to  direct  the  justices  to  re-hear  an 
the  Court  re-'  appeal  which  they  have  once  already  heard.  In  this  case  they 
fused  to  grant  entered  into  the  consideration  of  this  appeal ;  and,  after  having 
a  mandamus  to  heard  it,  they  have  decided  that  the  respondents  ought  not  to  be 
re-hear  the  ap-  allowed  to  call  witnesses  in  reply.  It  is  possible  that  in  that  de- 
^^^ '  cision  tliey  may  have  been  wrong ;  but  it  seems  to  me  that  wc 

are  not  at  liberty  to  enter  into  that  question,  as  no  case  has  been 
sent  up  for  our  consideration.  If  we  were  to  do  so,  wc  should 
constitute  this  Court  a  Court  of  appeal  from  tlie  Quarter  Sessions, 
and  we  should  have  applications  continually  made  to  us  to  over- 
turn their  determinations,  on  the  ground  of  the  improper  recep- 
tion or  rejection  of  evidence,  and  be  called  upon  to  review  dicir 
judgment,  although  no  case  has  been  sent  to  us  for  that  purpose. 
It  is  the  duty  of  Sessions  to  hear  and  decide  ;  and,  if  they  enter- 
tain any  doubts,  to  submit  them  to  this  Court ;  but  where  they 
do  not  desire  our  interference,  we  have  no  jurisdiction.  —  Hol- 
ROYD  J.  If  it  had  appeared  in  this  case  that  the  Sessions  had 
heard  one  side,  and  had  altogether  refused  to  hear  the  otJier,  I 
should  have  thought  it  the  same  as  if  the  case  had  not  been  heard 
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«t  a]l,«nd  I  should  then  hare  been  of  opinion  that  thU  uiandamuf 
ought  to  issue ;  but,  in  this  case*  it  appears  to  me  that  this  was 
merely  a  question  as  to  the  practice  of  the  Sessions,  who  have 
determined  that  the  evidence  tendered  ought  not  to  have  been 
introduced  with  observations  on  the  part  of  the  advocate.  I  think, 
therefore,  that  this  Court  has  no  jurisdiction  to  interfere  in  such 
a  case,  -m-  Best  J.  concurred.  —  Rule  refused. 

1009.  Res  v.  Justices  of  Middlesex,  H.  T.  I  &2G.^.  ^B.Sc  A.  ^^^^  "^ 
298.  —  BoUand,  in  last  Michaelmas  term,  obtained  a  rule  nisi  for  juJ^jicS^  to 
a  writ  of  mandamuSf  to  IL  B,  and «/.  Af.,  Esquires,  two  of  the  jus-  ^t^oi  a  «**»>*u> 
tices  of  the  peace  for  the  county  of  Middlesex,  commanding  then  nu  to  nMg»* 
to  make  an  order  on  the  churchwardens  and  overseers  of  the  poor  tntet  to  m&km 
of  the  parish  of  Christ  Church,  for  the  relief  of  a  bastard  child.  •»  ."!^^ 
residing  in  the  parish  of  St.  S.,  in  the  city  of  London.  It  appeared,  ^"il'^j^lliii. 
foy  the  affidavits*  that  Alice  Rannsey^  a  single  woman,  being  re-  puJA/^ 
stdent  in  the  parish  of  Christ  Church,  became  pregnant  with  a 

bastard  child,  and  that*  on  the  4th  August  1820,  she  was,  by  an 
order  under  the  hands  and  seals  of  two  justices,  directed  to  be  re- 
moved to  the  parish  of  B.,  as  the  place  of  her  last  legal  settlement. 
On  the  same  day,  however,  in  consequence  of  her  advanced  state 
of  pregnancy,  the  execution  of  the  order  was  suspended,  and  she 
was  delivered  of  the  bastard  child  in  question,  in  the  parisli  «!' 
Christ  Church,  on  the  5th  August.  The  order  was  never  served 
on  the  parish  of  B.,  nor  was  the  pauper  ever  removed  thither ;  but 
on  the  14th  September,  she  was,  at  the  instance  of  the  parish- 
officers  of  Christ  Church,  who  bought  the  ring  and  paid  the  mar- 
riage fees,  married  to  Thomas  Ramsey,  the  putative  father  of  tlie 
child.  No  order  of  bastardy  was  ever  obtained  against  Thomas 
Ramsey,  who  was  a  settled  inhabitant  of  the  parish  of  St.  S.,  and 
with  his  wife  and  the  child,  chargeable  to  that  parish. — Abbott  C*  J. 
now  delivered  the  opinion  of  the  Court.  We  have  considered  this 
question,  and  we  are  all  of  opinion,  that  this  Court  onght  not  to 
grant  a  mandamus  in  the  present  case.  It  is  the  ordinary  practice 
of  the  Court  to  grant  this  writ,  to  compel  magistrates  to  hear  and 
determine  a  case  in  which  they  have  a  jurisdiction  to  hear,  but 
have  refused  dtogetfaer  to  exercise  it :  but  there  is  not  an  instance 
which  can  be  cited,  where  the  Court  have  granted  a  mandamus  to 
justices  to  compel  them  to  come  to  any  particular  decision,  which 
would  be  the  case  if  we  were,  upon  the  present  occasion,  to  order 
them  to  make  an  order  of  maintenance  upon  the  parish  of  C.  C. 
We  had  at  one  time  thouffht  that  it  might  be  desirable  to  give  our 
opinion  as  to  the  merits  of  this  case,  for  the  guidance  of  the  ma- 
gistrates ;  but,  upon  reconsidering  the  matter,  we  think  that  we 
ought  not  to  give  an  extra-judiciiu  opinion  upon  the  case.  Upon 
the  ground,  therefore,  that  we  think  the  Court  have  no  power  to 
grant  a  mandamus  to  the  magistrates,  to  compel  them  to  make 
Buch  an  order  of  maintenance,  we  are  all  of  opinion  that  this  rule 
ought  to  be  discharged.  —  Rule  discharged. 

1010.  Rex  V.  Monmouthshire,  Js.  M.T.6G.^.^B&  C.  844.—  Upon  an  ap- 
By  an  order  of  two  justices  J.  IV.' was  removed  from  A.  to  S.  J^  peal  against  an 
the  latter  parish  appealed,  and  the  appeal  was  heard  at  the  Mi-  ^^^^^l^^ 
chaelmas  Sessions  1824.     Upon  the  hearing  the  Sessions  quashed  J^'^^^J^*** 
the  order.     A  rule  nisi  for  a  mandamus  had  been  obtained  on  an  ^^^  equally 
affidavit,  stating  that  the  justices  at  Sessions  were  equally  divided  dirid^in 

in  opinion  on  the  case,  and  that  thereupon  the  counsel  for  the  ap-  opinion  upon  a 
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qoMtiqn  of  pellants  had  contended  that  they  were  bound  to  adjovna  the  ap* 
fMioo  which  peal  •  but  the  Sessions  refused  to  do  so,  and  qoaalied  tha  order. 
^thT'^*™'"^  In  answer  to  this  there  was  an  affidavit  stating  that  upon  the  hev* 
jigpenSd,^^  ^^E  ^^  ^^^  appeal  the  counsel  for  the  appellanta  had  indsled  on 
Tba  ScHMMM  two  points,  one  of  which  was,  that  the  respondents  had  failed  in 
thinking  thst  proving  that  the  pauper  had  resided  40  days  in  the  appellant  pa- 
it  Uy  on  the  fi^h,  and  that  the  chairman  after  the  hearing  had  said,  that  it 
'"^^f*^^  might  be  convenient  to  take  the  opinion  of  the  justices  on  the 
bliih  their  cue  po"^^  separately*  because  if  the  residence  were  not  proved  h 
to  the  Mtisfkc-  would  be  unnecessary  to  decide  the  other  question,  inasmuch  si 
tion  of  a  oii^  the  respondents  must  then  at  all  events  fail,  that  upon  the  qoestios, 
ity  of  the  whether  the  40  days'  residence  were  proved,  the  juatioes  were 
t^^onielr'of  ^^^'X  divided,  and  having  then  taken  into  conaideraiion  what 
renovaL  Hie  judgment  they  ought  to  give,  they  determined,  without  any  divi- 
SaMont  hBTiog  sion  to  quash  the  order.  —  Abbott  C*  J*  I  think  that  the  rule  fsr 
decided  the  a  mandatmu  ought  to  be  discharged.  It  appears  that  in  thb  osss 
aiM^is  Court  ihe  Court  of  Quarter  Sessions  have  given  their  judgment.  Hw 
refbied  a  man-  Q^^n  is  not  a  Court  of  Error  from  that  Court ;  it  may  compel  the 
Querr,  If  the  ^^^rt  of  Quarter  Sessions  by  mandamuM  to  proceed  to  hearsnd 
Seauoiu  ought  decide  the  appeal,  but  when  they  have  so  determined  it,  thii 
tohaTeadjoum-  Court  cannot  compel  them  to  correct  their  judgment  if  it  ^pe« 
^  ^M*^^^  ^  ^^  erroneous.  It  is  unnecessary  to  say  whether  the  judgmesl 
quaihxqg  theor-  pronounced  by  the  Ccmrt  of  Quarter  Sessions  was  erroneous  or  aot^ 

because  we  are  of  opinion,  that  even  if  it  were  so  we  have  no  ju* 
risdiction  to  compel  them  to  correct  it.  —  Rule  discharged. 

VIII.  Of  Costs  and  Charges. 

The  allowance  101 1.  Rex  v.  Justices  of  Nottingham^  S  G*  1.  Af  SS.  — *  A  maih 
of  cofif  upon  an  ftamiu  was  directed  to  the  justices  to  give  costs  to  the  party  io 
a^^l^rroman  ^||Qg^  favour  the  appeal  had  been  determined.  But  upon  the  rs- 
i«  in  the  diacre-  ^^<^">  "^^^  CouRT  held  it  reasonable  for  them  to  have  the  power  of 
tion  of  the  judging  whether  costs  should  be  allowed  or  not,  and  quashed  the 

SesMons.  writ  of  mandamus. 

The  Court  will  1012.  St.  Mark's  Nottingham  v.  Kirklingtan^  E.  T.  S  G.  3.  ^Sesu 
gnnt  a  moHda'  Cas.  67*  —  It  was  moved  for  a  mandamus  to  be  directed  to  the 
tnus  to  the  Set-  jugtices  of  peace  of  tlie  town  and  county  of  Nottingham^  cod- 
nundiruTthem  ™*"^*"R  them  to  allow  the  parish  of  A',  the  expence  and  charges 
to  allow  iroi/f  ^^^i^  officers  had  been  put  to,  in  keeping  a  poor  person  from  ths 
and  charges.       time  of  his  removal  to  the  parish  of  K.  till  the  time  that  the  order 

of  removal  was  discharged  by  the  Sessions,  upon  the  appeal  of  the 
parish  of  K.  from  it.  —  Thb  Court  :  This  is  what  is  ordered  by 
the  statute  9G.  1.  c.7.  §9.,  and  has  been  allowed  in  the  case  of 
(a)Antetpl709.  Rex  V.  Boston,  (a)  —  A  mandamus  was  granted, 
'fhe  Seasionsin  iQlS.  Maidenbrodletf  v.  IValiingford,  E.  T.  18G.2.  Foley^Wl. 
nc€d""^t^*'*^  —  HussEY  took  an  exception  to  an  order  of  Sessions  made  for 
that  so  muSi  cwX»  upon  the  statute  of  9G.  1.  c.  7.,  because  it  ordered  so  much 
was  expended,     for  costs,  without  saying  that  so  much  was  expended  or  laid  out.— 

Curia  :  It  appears  by  the  oath  of  the  parties,  that  so  much  wis 
laid  out. 
The  Se«on»  iQU.  Res  v.  Stansfieldy  E.  T.  16  G.  2.  Burr.  S.  C.  205.  —  The 

^u^n^thT  Sessions  adjourned  the  appeal  to  the  next  Quarter  Sessions,  and 
mere  adjourn-  ordered  four  guineas  costs  to  the  appellanto;  which  order  wss 
iiK>ntofan«p«  quashed  as  to  the  costs;  for  the  Sessions  cannot  give  coats  on  a 
pea!.  mere  adjournm\^nl  of  the  appeal,  without  hearing  it. 
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1015.  Res  V.  Great  Chart,  M.  T.  16  G.  2.  Burr.  S.  C.  194.  —  The 
An  order  of  Seations  quashing  an  intufficient  order  of  justices  for  cxobo*  dtnet 
the  removal  of  a  pauper  from  the  parish  of  G.  C.  to  tlie  parish  I^VP^^/f* 
of  AT.,  concluded  thus :  **  It  is  further  ordered  by  this  Court,  that  ofaiuMlwr 

**  the  costs  of  maintenance  of  the  said  S»  M.  since  the  time  of  prewiMdap. 
'*  the  removal  to  the  said  parish  of  K^  shall  abide  the  event  of  the  peal. 
**  cause ;  in  case  the  said  parish  of  G.  C.  ihall  think  proper  by 
**  another  order  to  remove  the  said  S.  M»  to  the  said  parish  of 
*'  AT.,  and  the  inhabitants  of  K.  appeal  to  this  Court  from  the 
f *  same/' —  By  thb  Court  :  Let  that  part  of  the  order  which  di- 
rects the  costs  of  maintaining  the  pauper  to  attend  the  event  of 
the  cause  be  quashed. 

1016.  Rex  Y.  Edgemorth^  H.T.  SIG.S.  4  r.i2.218.— Wlien  IfaSeuons' 
this  settlement  case  was  ar^ed  in  H.  T.,  29  G.  3.  the  Court  not  ca^  be  aent 
being  satisfied  as  to  one  fact,  sent  it  down  to  the  Sessions 'to  be  ^!]2^  ^^ 
refSUted.  The  Sessions  accordingly  stated  that  fact,  and  returned  proaecutor 
the  case  here,  when  the  order  of  Sessions  was  confirmed,  thx  sbandon  it,  thU 
Court  thinking  that  the  additional  fact  stated  by  the  Sessions  was  Coart  will  iU» 
deciiive.    A  motion  was  made  in  this  Term  on  the  part  of  the  c^^vgB  his  re- 
parish  of  £•  to  discharge  their  recognizance  to  pa]^  costs  (a),  on  !?f  """"^/^ 
the  ground  that  their  objection  to  the  order  of  Sessions,  as  it  was  if  hedUputetbo 
originally  stated,  was  well  founded;  and  that  consequently  the  amended onUrp 
other  parish  would  not  have  been  entitled  to  the  costs,  if  the  they  will  not. 
Court  had  given  judgment  on  that  case.    And  the  cases  of  Rex  ▼•  (a)  Given  under 
Hitcham  (6),  and  R^  v.  Bray  (c),  where  the  same  rule  had  been  5G.2.  c.  19. 
granted,  were  relied  on.  —  But  the  Court  said,  that  in  those  $  ^• 

cases  the  parties  suing  out  the  certiorari  were  not  held  liable  for  (fr)^/<to,pl.99i. 

the  costs,  because  when  the  errors  were  corrected  they  abandoned  {c)Aiue,^\,99S. 

the  prosecution.     But  that  in  the  present  case  the  parish  of  E. 

had  not  abandoned  the  pursuit,  afler  the  case  was  re-stated,  but 

had  taken  the  chance  of  the  judgment  of  the  Court  being  given  in 

their  favour,  when  it  came  here  a  second  time ;  and  therefore  they 

ought  to  pay  the  costs. 

1017.  Rex  V.  Justices  of  Essex,  E.  T.  40  G.  3.  8  T.  R.  583.  —  Ifa  penon  give 
The  Reverend  J.  R.  Holder,  having  given  notice  of  his  intention  notice  of  bis 
to  appeal  to  tiie  Quarter  Sessions  in  E,  against  a  rate  made  for  the  |°^?'*''^V^  '^ 
relief  of  the  poor  of  the  parish  of  t/.,  on  the  day  before  the  Ses-  SulJursL- 
sions  countermanded  his  notice ;  whereupon  the  parish-officers  of  sions  agumt 
U.  applied  to  the  Sessions  for  the  costs  to  which  they  had  been  a  poor-rate^ 
put  in  preparing  to  resist  the  appeal,  under  the  stat.  17  G.  2.  c.  38.  ^"^  do  not 

J  4.     But  the  Court  of  Quarter  Sessions,  thinking  they  had  no  SJJ^^*PP"'' 
authority  under  the  statute  to  give  costs  as  no  appeal  was  entered,  can^^wanl 
refused  to  hear  the  evidence  which  the  parish-officers  were  pre-  costs  to  the 
pared  to  offer,  in  order  to  show  that  they  had  been  unnecessarily  other  party 
put  to  great  expence. — Pooley  now  moved  for  a  mandamus  to  be  under  thie  stat. ' 
directed  to  the  justices  of  the  county,  commanding  them  to  hear  ^^  ^•.*'  ^'^^ 
evidence  on  the  subject,  as  (he  said)  that  the  magistrates  had  re* 
fused  to  hear  the  evidence,  not  because  they  would  not  in  their 
discretion  have  awarded  costs  to  the  parish-officers,  but  because 
they  thought  they  had  no  jurisdiction.     And  he  contended  that 
the  Court  of  Quarter  Sessions  have  the  same  authority  to  award 
costs  in  cases  where  notice  of  appeal  against  a  poor-rate  has  been 
given,  though  no  appeal  be  entered,  as  they  have  in  the  instance 
of  a  notice  of  appeal  against  an  order  of  removal.     The  stat. 
8  &  9  If^.  3.  c.  30.  ^  3.  to  prevent  vexatious  appeals  ag|Uii«t  cntoc% 
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of  removal,  authorizes  the  Court  of  Quarter  Seadona  to  give  otds 
upoQ  appeals,   **  or  upon  any  proof  before  them  of  notice  d 
<<  any  such  appeal  to  have  been  ffiven,  Stc*  though  they  do  aok 
**  afterwards  prosecute  such  appemy  &c."     And  the  stat.  17  && 
c  S8.  speaking  of  appeals  against  poor-rates,  eoablea  the  juftices 
at  the  Sessions  *'  to  award  to  the  party  for  whom  such  ippeil 
<<  shall    be    determined,  reasonable  costa  im  ike  tame  mautr 
**  that  they  are  empowered  to  do  in  cote  of  appaaJU  cottcenuag  tk 
<<  settlement  of  poor  peraom^  by  staL  8^9  IF.S.  c  Sa"    Thisftt* 
tute,  therefore,  referring  to  the  former  one,  8  &  9  M^.  S.,  roesnt  to 
extend  to  both  the  cases  there  mentioned ;  to  caaes  where  notice 
of  an  intended  appeal  has  been  given,  though  afterwards  abaodsned, 
as  well  as  to  cases  where  the  appeal  haa  beea  heard.    By  the 
former  statute  they  are  both  put  upon  the  same  footing ;  and  tke 
latter  statute  intended  to  give  power  to  the  Sessions  to  award  ossii 
fn  the  instance  of  a  poor-rate  in  all  cases  where  before  they  could 
give  costs  in  the  instance  of  an  order  of  removal.  —  But  thi 
Court  diought  that  the  Quarter  Sessions  have  no  authoritj  ts 
award  costs  under  the  stat.  17G.&C.88.  unless  an  appeslta 
been  entered  and  determined;  that  the  determination  of  tbesppeil 
was  a  condition  precedent  to  their  power  to  ffive  coats,  the  wordi 
of  the  act  being  '*  may  award  to  the  party  for  whom  such  appcsl 
«<  shall  be  determined  reasonable  costs,*'  &c«  and  that  the  sidwe- 
quent  words  '<  in  the  same  manner  that  they  are  impowered  Co  do 
**  in  case  of  appeals  conceminff  the  settlement  of  poor  pefBens,"  Arc 
only  related  to  the  mode  in  which  those  costs  are  to  be  recovered. 
That  by  referring  to  the  former  statute  under  wlii<^  costs  may  be 
given  m  two  instances,  and  by  mentioning  only  one  of  those  in- 
stances in  the  latter  statute,  it  was  evident  that  the  legiskture  did 
not  intend  by  the  latter  to  authorize  the  Sessions  to  give  costs  in 
both  cases.  —  Rule  refused. 

IX.  Of  Certiorari* 

Sec  stats.  5  G.  2.'  c.  19.     IS  G.  2.  c.  18. 

All  oitleri  of  1018.  A  certiorari  will  lie  to  remove  an  order  of  justices,  even 

juftticMiMy  bo    in  cases  where  they  are  empowered  by  statute  finally  to  hear  and 

iS^ir**^**^  determine;  for  the  Court  of  King's  Bench,  having  a  superinkend- 

'^"^*  ency  over  all  courts  of  aa  inferior  criminal  jurisdiction,  may  in  the 

plenitude  of  its  power  award  a  certiorari,  unless  restrained  by  the 

express  negative  words  of  the  legislature. 
But  Mich  orders  101 9>  Regula  Generalis,  E.  T.  1  Ann.  Salk.  147.  — No  certiorari 
cannot  be  re-  ghall  be  granted  to  remove  an  order  of  justices,  from  which  the 
moved  before  ]g^yf  [|gg  given  an  appeal  to  the  Sessions,  before  the  matter  be 
s^^anTin  determin^  on  the  appeal,  because  it  hinders  the  privil^e  of  ap- 
Rcz  V.  Frasicr,  pealing ;  and  if  any  order  be  removed  before  i^peal,  it  shsll  be  sent 

a  certiorari  on       down  again. 

the  turnpike  act  wm  quaabed  because  it  bad  iasoed  before  appeal,  M.T.  1 761. 

Unless  die  time       1020.    Rex    V.    ShelUngton,    M.  T.    4  Ann.    I  Salk.  147-  — 

"li^  b^e^    ^^^^.  ^:  ^*  ""^»  '*^*'  '^  ^^®  ^*™®  ®^  appeal  be  expired,  that  case  is 
P^°g     c^~    11^^  within  the  above  rule  ;  but  that  advantage  must  be  taken  of 

this  rule  upon  the  motion  to  file  the  order,  for  that  after  it  is  filed 

it  is  too  late. 
Tlie ccHioranto       1021.  Rex  V.  WarmiiiHer,   M.  T.  8  C  1.  Stra.  47a  —  An  cx- 
ninoirc  an  order  ception  was  made  \o  m  w^«  v^C  ^^vous,  that  Uic  certiorari 
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should  hare  gone  to  the  two  justices,  and  not  to  the  Sessions,  be-  apimM 
cause  it  did  not  appear  that  any  act  had  been  done  at  Sessions  ^^^'^'Z^ 
^ther  to  confirm  or  reverse  the  order.    As  to  this  last  matter,  s^SnL'and 
THC  Court  held  that  the  order  was  well  returned  by  the  Sessions,  retumed  by 
<<—  And  Etre  J.  said,  it  had  been  so  determined  already ;  for  the  tbem. 
Justices  are  supposed  to  return  all  the  orders  they  make  to  the 
Sessions,  where  they  are  to  be  recorded,  (a) 

1022.  Rex  ▼.  Borough  of  Warwick^  M.  T.  8  G.  2.  STn  991.  —  And  thewfoi* 
It  was  held,  that  the  above  rule  extends  only  to  the  case  where  ^^^^^°^ 
there  is  a  limited  time  for  appealing,  as  to  the  next  Quarter  Ses->  JJberotfMTtiTO 
•ions.  i,  limiitti. 

1023.  Res  V.  Harman,  H.T,  12  G.  2.  And.  943. —->  A  ceriiorati  setcnl  ocdov 
having  been  granted  for  the  removal  of  several  orders  for  appoint*  my  berenov* 
iHtf  overseers,  and  also  for  convicting  the  persons  so  appointed  for  cd  bj  om  car- 
rcTOsing  to  act  in  the  office,  a  supmedeas  was  prayed,  qnia  errv  **?]J|2'  *"* 
nwe  tmanavii :  It  was  argued,  that  an  appeal  lies  m  this  case,  bj  r^irfs^v?^ 
4S  EHz.  e,  2.  f  6.,  and  that  a  certiorari  doth  not  lie  till  an  appeal  u  but  no  dmcTii- 
iKought,  for  that  the  party  cannot  pass  over  a  Sessions  per  mA  mited  in  which 
turn,  {b)     And  in  the  case  Rex  ▼.   Warwick  (c),    Lord   Hard'  it  is  to  bo 
wcke  C.  J.  said,  that  where  an  appeal  lies,  a  certiorari  granted  brought,  ibc 
may  be  taken  off  the  file.  —  It  was  also  objected,  that  in  this  case,  ^"^"^f  ^oro 
there  being  several  orders,  there  ought  to  have  been  more  than  one  ^ppea]. 
cerffor/iff .  •— But  it  was  held  by  the  wholb  Court,  that  where  r^xg^n^  147, 
«i  order  of  justices  is  made,  and  there  is  but  one  party  who  hath   p^^r  10. 

a  right  to  appeal,  (as  in  the  case  of  orders  of  appomtroent,  and  of  6  Mod.  40. 
orders  made  upon  an  overseer's  absence  or  negligence  in  the  exe-  (jc)  Supra. 
cution  of  his  office,)  and  he  waives  his  privilege  of  resorting  to  the 
Sessions,  and  elects  to  come  to  this  Court,  a  certiorari  lies  for  re- 
moving the  orders,  there  being  no  reason  against  the  party's  being 
received ;  for  the  authority  of  this  Court  is  never  taken  away  by 
an  act  of  parliament,  without  special  words  therein  for  that  pur-  2  Burr.  1042. 
pose.     But  where  there  are  two  parties  having  a  right  to  appeal,   J.  p***^^  '^^' 
and  the  time  of  appeal  being  fixcdf  by  the  law,  as  in  the  case  of  jisgCowpT' 
settlements,  where  the  time  is  limited  to  the  first  Sessions,  it  is   524. ' 
not  reasonable  to  grant  a  certiorari  till  the  time  is  elapsed :  and  so 
is  the  rule  in  Salk»  147*  to  be  understood.    In  the  present  case, 
there  being  no  time  set  for  appealing,  if  it  be  a  sufficient  objection 
to  a  certiorari  that  an  appeal  lies,  a  certiorari  can  never  be  grant- 
ed. —  Lee  C.  J.  also  saia,  there  may  be  cases  so  circumstanced, 
where  a  c^r^iorari  has  been,  and  ou^t  to  be  denied  ;  and  such  was 
the  case  cited  of  The  Inhabitants  of  Warwick^  where  a  certiorari 
was  prayed  pending  a  Sessions,  and  the  party  had  made  his  elec- 
tion by  appealing  thereto.     And  he  said,  that  he  would  not  assert, 
an  appeal  does  lie  as  well  upon  an  order  for  refusing  to  act  as 
overseer,  as  on  an  order  for  negligence  in  the  office,  the  words  of 
the  statute  being  very  general.  —  As  to  the  other  objection,  trb 
Court  said  there  is  no  weight  in  it ;  as  all  the  orders  removed  re- 
late to  the  same  persons,  and  the  same  matter.     The  motion  was 
therefore  denied. 

(a)  In  the  case  of  Rei  9.  Eatoo,  Mr.  that  the  crown  may  not  be  deprived  of 

Justice  Sutler  said,  that  justices  ought  its  share  of  the  forfeitures ;  and  wlien 

in  all  cases  to  return  coniictioiu  to  thv  that  is  done,  a  return  of  a  eojfy  to  the 

Si'ssions,  whether  an  appeal  lies  or  not,  c«;r/iorarJ  is  good*     I  T.  R.  285. 
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ButDotaDtU  1024.  Rex  v.  HtmldUek,  T.  T.  15&UG.2*— An  order  of 
after  the  neit  justices  appointing  overseers  was  returned  by  certiorari  into  the 
Sm^  eic«pt  Q^^^  of  King's  Bench  before  the  next  SessioH  was  heldi  so  thtf 
who  haf^he^  ^*^®''*  ^**  "°  opportunity  of  appealing.  — Tur  Court  :  This  seemi 
right  of  apiMsl-  to  be  a  manifest  injustice,  and  an  attempt  to  take  away  the  benefit 
ing.  of  appeal  from  the  person  who  was  entitled  to  it.     The  party  who 

has  the  right  of  appealing  may  remove  it  if  he  thinks  proper,  sad 

(a)  Ante,  pi*       ^  ^^  ^^^  c>^  ^^  ^^  ^'  Harman.  (a) 

1083.  1025.  Res  v.  Hanley,  E,  T.  92  G.  S.  Cold.  172.  —  Two  justices 

AeerHomrilhn  of  the  JVest  Riding  in  Yorkshire  made  an  order  of  maintenance, 
■Jj^?^?***^  dated  29th  Ma^  1781 ;  it  was  served  on  the  defendant  on  SOlh 
nmnmrtm  '^^^  following,  and  the  next  Session  was  on  the  18th  «/at/y.  Tlie 
and  appeal  db-  defendant  appealed  against  this  order  to  the  Michaelmas  Sessient^ 
miMcdatfobafr-  wfaich  was  held  by  adjournment  on  10th  October  1781,  whea  the 
quent  Seaaioo.    appeal  was  dismissed,  because  it  should  have  been  made  to  the 

Midsummer  Sessions^  on  Jttly  18th  1781.  In  Michaelmas  Term 
1781,  a  certiorari  issued  to  remove  these  orders  into  the  Court  of 
King's  Bench ;  and  on  a  rule  to  show  cause  why  the  order  of  Ses- 
sions of  10th  October  1781,  should  not  be  quashed,  it  was  ooa. 
tended,  that  as  the  defendant  had  neglected  to  appeal  in  proper 
time,  ho  could  not  now  come  per  saltum,  and  avail  himself  of  nj 
objection  Uiat  miffht  be  made  to  the  said  order.-^  Tas  Courr 
seemed  to  think,  that  if  the  defendant  had  meant  to  take  excep* 
tions  to  the  original  order,  he  should  have  done  it  by  appeal  in  doe 
time  to  the  Sessions ;  as  they  could  give  relief  as  well  upon  the 
form  as  upon  the  merits ;  and  that  having  declined  the  bringing  of 
his  case  before  the  proper  jurisdiction,  in  the  first  instance,  he 
ought  not  now  to  be  assisted  by  the  Court  per  stdtumt  f  but  they 
gave  time  to  look  for  authoritiesto  justify  such  an  interference.  — 
A  few  days  afterwards,  Chambrb  admitted,  that  the  order  nigbc 
be  brought  up  by  certiorari^  without  any  appeal  having  been  pre* 
viously  lodged  at  the  Sessions  within  time ;  and  he  stated  the  ge- 
{h)  Anie,  pU  neral  rule  as  laid  down  in  1  Sdk,  147.  {b)  that  no  cerltbran  shall  be 
1019.  granted  to  remove  orders  of  justices  before  the  determination  on 

appeal  to  the  Sessions,  unless  the  time  of  appeal  be  expired,  be- 
cause it  otherwise  hinders  the  privilege  of  appealing;  coose- 
Suently  that  the  Court  had  a  general  authority  to  interfere ;  and 
lat  in  the  present  case,  in  which  the  defendant  had  declined  sn 
appeal  within  the  period  prescribed  by  law,  was  not  within  tlie  ex- 
ception. He  also  said,  that  this  rule  was  farther  explained  in  the 
(c)  Ante,  pi.  case  of  the  Borough  qf  IVantici:  (c),  which  adjudged,  that  it  wss 
1^^^*  only  In  cases  wherein  the  time  of  appeal  was  limited,  and  not 

where  it  was  left  open  at  any  time,  that  this  general  authority  of 
the  Court  was  abridged.  He  added,  that,  as  the  certiorari  ap- 
peared to  have  been  moved  in  time,  he  should  not  preas  tbe  Coert 
upon  the  form  of  the  present  rule,  and,  without  a  reasonable  pros- 
pect of  success,  put  the  party  to  the  expence  of  another.  —  Pxb 
Curiam  :  The  original  order  of  adjudication  of  two  justices  oiosl 
be  quashed,  and  the  order  of  Sessions,  dismissing  the  order  of  ad- 
judication,  affirmed. 

^.  '^"™^'       1026.  Rex  V.  Pickersgill,  E.  T.  23  G.  3.  Cald. 297 On  a  rule 

not  blunder      ^  ®^^^  cause  why  the  return  to  a  certiorari  to  remove  an  indict- 
MmL  mcnt  for  a  misdemeanor  from  Hicks*s  Hall  should  not  be  quashed, 

because  the  return  was  not  under  seal  in  compliance  with  the  writ, 
which  runs,  ««  To  our  justices,  &c.  We  command  that  you,  or  one 
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^  of  you,  do  send  under  your  seals,  or  Ihe  seal  of  one  of  you%'  &c. 
-—  BuLLBR  J.  observed,  that  it  had  been  usual  not  to  return  coro" 
Hers*  inquests  under  seal,  upon  which  the  motion  was  withdrawn,  (a) 

1027.  Rex  V.  The  Justices  of  Glamorganshire,   T.T.SSG.3.  Thcsiidayi' 
5  T.R.  ^9.  — On  a  rule  for  a  certiorari  to  remove  certain  orders  J*^,*^^^^ 
of  the  justices  at  tlie  Sessions  touching  the  repairing  and  rebuild'*  ^^13^  ^'^/ 
tng  of  a  county  bridge,  it  was  objected,  that  the  requisitions  oi  mu&t  be  giTen 
the  statutes  5  G.  *2.  c.  1 9.  and  13  G.  2.  c.  18.  had  not  been  complied  before  making 
with.    The  5G.2.  cA9.  §2.  enacts,  *•  That  no  certiorari  shall  be  the  motion  for 
'•  issued  to  remove  any  orders  of  justices,  unless  the  party  pros^-  *  "*^  to  ihew 
**  cuting  such  certiorari,  before  the  allowance  thereof,  shall  enter  cgrtiorari 
*^  into  a  recognizance  thereof,  with  sufficient  sureties  in  50/.  with  should  not  be 
"  condition  to  prosecute  the  same,"  &c«     The  13  G.  2.  c.  18.  §5*  gnmtcd. 
enacts,  '^  That  no  certiorari  shall  be  granted  to  remove  any  judg* 
*'  ment,  order,  or  other  proceedings  before  justices,  unless  such 
*'  certiorari  be  applied  for  within  six  calendar  months  next  afler 
*'  such  order,  &c.  and  unless  the  party  suing  forth  the  same  hath 
"  given  six  day£  tiotiee  thereof  in  writing  to  the  justices,"  &c.  (b) 
and  they  said  that  neither  of  these  three  directions  had  been  ob« 
served;  the  prosecutor  had  entered  into  no  recognizance;  the 
writ  was  not  applied  for  within  six  months ;  and  there  had  not 
been  six  days'  notice  to  the  justices  before  the  application  for  the 
rule  to  show  cause,  (c)  —  Wood  and  Bevan»  in  support  of  tho 
rule  :  In  answer  to  the  first  objection  relative  to  the  time  of  tlie 
application ;  the  order  principally  complained  of,  and  which  con- 
firms the  other  proceedings^  was  made  at  the  last  Octoler  Sessions ; 
the  application  therefore  in  Hilary  Term  was  sufficiently  early. 
With  regard  to  the  recognizance,  that  may  now  be  entered  into 
before  the  issuing  of  the  certiorari  ;  but  it  would  have  been  ab- 
surd to  have  given  the  recognizance  before  it  was  ascertained  that 
the  Court  would  grant  the  writ.    And  as  to  the  notice,  the  notice 
of  this  rule,  which  gave  the  justices  an  apportunity  of  showing 
cause  why  the  certiorari  ought  not  to  issue,  u  a  sufficient  notice 

(c)  Tbis  WM  one  of  the  errors  assign  -  servant  was  charged  with  the  obsuruc* 

ed  be£Mre  the  House  of  Lords  in  Rei  9.  tion.     The  Court  granted  a  rule  to  show 

Atkinson,   10th   May    1785,  but  was  cause  on  the  Sd  of  February;  and  on 

abandoned  upon  the  argument.  the  10th  of  February,  no  cause  being 

(6)  This  action  not  necessary  in  re-  shown,*  the  nile  was  made  absolute.  In 

raoviog  indictment.   Hex  v.  Battams,  Easter   term    following,    Sir  T.   Da- 

1  East,  898.  venport  mofed  to  quash  tlie  ceriiarari, 

(c)  But  the  words  at  the  conclusion  because  sufficient  notice  had  not  been 

of  this  section  of  the  statute  ISG.3.  given  to  the  justices  ;  no  notice  having 

c.  18.  are  <*  to  the  end  that  such  justice,  been  given  to  them  before  the  applica- 

«*  or  the  parties  therein  concerned,  may  tion  for  the  role  to  show  cause,  and  the 

**  show  cause,  if  be  or  they  shall  so  rule  itself  having  only  been  served  on 

**  think  fitp  against  the  issuing  or  grant*  one  of  the  justices  on  the  89th,  and  on 

"  ing   sudi   certunrarL"     However  it  the  other  on  the  dlst  of  January.     In 

wasconsidcredinRezv.  Nicholls,H.T.  T.  T.  Lawrence  showed  cause  against 

25  G.  3.  that  it  was  necessary  to  give  the  rule  to  quash  the  eerliorari,  insisting 

notice  before  the  rule  to  show  cause  is  that  the  rule  nut  was  notice  to  the  jus* 

applied  for.     January  95,  1785,  Law-  tices,  and  that  it  had  not  been  niade 

rence  moved  on  behalf  of  the  defendant,  absolute  until  after  six  days  fVom  tho 

for  a  certiarari  to  remove  a  conviction  time  of  service  —  But  the  Court  said  it 

on  the  statute  1 1  G.  1 .  c.  SO.  §  2.  &  39*  had  been  the  practice  to  give  notice  be- 

for  Obstructing  excise  officers  m  the  ex-  fore  tlie  rule  was  first  applied  for,  and                     - .  1- 1. 

ccution  of  their  duty,  on  an  affidavit  they  made  the  rule  absolute  for  quash-                       <^> 

that  the  officers  were  not  sworn  in  tiie  ing  the  eerlwrttri, 
defendant's  ptesencc,  and  that  only  his 
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within  Uie  meaning  of  the  act  of  pariiaraent.  Thk  m  wamalcd^ 
(a)  14  G.  2.  by  the  practice  under  another  statute  (a),  which  enableb  the  Oouit 
^*  i*^*  in  cases  where  the  parties  have  neglected  to  bring  on  their  isiaii 

to  be  tried  accordwg  to  the  course  and  practice  of  the  Csuiti 

upon  motion  made  in  open  Court  (due  notice  having  been  gitai 

thereof)  to  give  judgment  as  in  case  of  a  nonaoit ;  under  wfaSdi  it 

is  not  usual  to  gnre  any  other  notice  than  that  of  the  rule  to  im 

cause  why  there  should  not  be  judgment.  — *  Loab  Kkntom  C  X 

The  formal  objection,  to  the  want  of  notice,  oauat  prevail  in  tlai 

case.  The  act  of  parliament  positively  requires  six  dayn*  notice  I* 

be  ^iven ;  and  it  is  the  usual  practice  to  give  that  notioe.    Nor  ii 

notice  of  the  rule  to  show  cause  sufficient,  because  that  was  granted 

on  improper  grounds :  had  the  want  of  notice  been  ditdosi^ 

when  the  rule  was  applied  for,  the  Court  would  not  have  givsa 

even  a  rule  to  show  cause ;  and  the  rbst  ojt  thk  CouaT  were  of 

the  same  opinion* 

A  power  given        1028.  Rex  v.  Jukes,  E.  T.  40G.  3.  8  T.  R.  54&  —  This  vas  a 

^  ,^**?*'^"     conviction  on  36  G.  3.  c.  60.  moved  by  certiorari  into  the  Court  of 

l!!^u^^   King's  Bench.    The  ninth  section  enacts,  **  that  if  any  penoa 

does  not  take      *'  ^^^  think  himself  aggrieved  by  the  judgment  of  the  justice,  he 

away  the  **  may  appeal  to  the  next  General  Quarter  Seasioos,  who  are  esi* 

certioran,  ««  powered  to  hear  UkdJinaUy  determine  the  matter  of  the  said  sp- 

**  peal."     It  was  objected  that  the  writ  of  certiorari  was  in  eicci 
taken  away  by  the  words   *<  and  JinaUy  determine"  the  same,— 
But  Lord  Kenyon  C.  J.  said,  that  would  be  against  all  authority; 
for  the  certiorari  being  a  beneficial  writ  for  the  subject  could  not 
be  taken  away  without  express  words ;  and  he  uioiight  it  wai 
much  to  be  lamented  in  a  variety  of  cases  that  it  was  taken  away 
at  all. 
A  certioran  to        1029.  Rex  V.  Justices  of  Sussex,  T.  T.5SG.S,   lM.a&  €31. 
^r^aaoTder  _  D'Oyley  obuined  a  rule  nisi  in  Easter  Term  Tot  ^certiorari to 
^  o^er  of  re-    '^"'^^^  ^°  order  of  the  Sussex  Sessions,  in  an  appeal  between  the 
moTal,  must  be  pitrishes  of  B.  and  S»     The  affidavits  on  which  the  rule  was  ob* 
moved  for  with-  talned,  Stated,  that  the  appeal  in  question  had  been  heard  at  the 
in  sii  calendar    last  Michadmos  Sessions  for  Sussex^  when  the  order  o£  removal 
""T^Lf^V      was  confirmed,  subject  to  the  opinion  of  this  Court  on  a  case  to 
Sessions  made    ^^  Stated,    That  a  case  had  been  accordinj^Iy  drawn  by  counsel 
and  six  days* '    ^^^  ^^®  parish  of  B.  in  November  last :  whicn,  however,  was  not 
notice  of  such     approved  of  by  the  solicitor  for  SlinfoUl;  but  although  freqaeot 
motion  must  be  applications  were  made  to  him,  he  would  not  state  his  objectioas. 
given  to  the       fhe  ^ase  was  afterwards  settled  by  the  Court  at  their  Epipkan^ 
]^^^  ^"'^~     Sessions,  and  a  copy  sent  to  the  solicitor  for  the  respondents;  and 
13  G.  8.  C.18.     ^^  ^^  again  applied  to,  to  have  the  case  set  down  for  argument. 
§  5.  notwith-      This  request  he  refused  to  comply  with ;  but  at  the  same  time 
standing  the      gave  the  solicitors  for  the  appellants  to  understand,  that  they  need 
order  of  to-     g^  under  no  apprehension,  as  he  would  consent  to  a  certiorari 
w^ect  to  the^  issuing,  without  regarding  whether  the  six  naonths  had  expired  or 
opinion  of  this    ^ot.    Under  the  impression  that  the  certiorari  would  be  consented 
Court  on  a  case  to,  the  usual  notice  to  the  juatices  as  required  by  atat«  1SG.2. 
tobestated,       c.18.  (5.  had  not  been  given.  —  On  showing  cause  against  the 
laerwiuds  ^"^   ^"^^'  CouRTHOPE  relied  on  the  words  of  the  statute.  —  And  in  sup- 
itated,  and  set.   P^'*'  ^^  ^^^  ^"^^  D'Otlbt,  contended,  that  the  statute  was  only  io- 
tlfld  by  the  Jus.  tended  to  enable  justices  to  show  cause  against  the  certiorari  if 
ticesat  Sessions,  they  should  think  fit,  and  did  not  apply  to  this  case,  where  the 

justices  tV\emae\ve&  Vvadi  %^\.\}k!^  \.V^  ^«aie>  and  thereby  expressed 
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their  desire  to  havo  it  brought  up ;  and  cited  Lord  Kenyan*B  wordi 
in  Rex  V*  Batiamtf  1  £00^,  298.  —  Lord  Ellsnborouor  C.  J. 
Hie  order  of  removal  was,  in  the  first  instancey  a  summary  pro- 
ceeding ;  and  the  order  of  Sessions  thereupon  was  a  revision  of 
that  which  was  originally  a  summary  proceeding,    I  find  nothing 
in  the  lang^uage  of  Lord  Kenyan^  on  which  an  argument  has  been 
raised,  to  the  contrary ;  it  is  not  applicable  to  the  present  case. 
Admitting  that  the  magistrates  may  nave  wished,  at  the  time  when 
they  settled  the  case,  to  have  brought  it  up ;  still  there  may  be 
reasons  why  they  might  think  fit  to  show  cause ;  and  unless  it  can 
be  shown  that  it  could  serve  no  possible  end  to  give  them  six  days' 
notice,  we  cannot  so  presume.    The  statute  appears  to  me  imper*  And  the  certio- 
ative.  -—  The  other  judges  concurring.  —  Rule  discharged.    The  ^^  p^ust  be 
application  for  a  certiorari  was  renewed  by  D'Oylet,  on  a  subse-  W^j^  for 
quent  day,  in  the  same  term,  (1  Af«&  S*  7S4.)  the  six  days*  notice  J^q^  months 
having,  since  the  former  rule  was  discharged,  been  given  to  the  after  making 
justices,  as  required  by  stat.  ISG.^  c.  18.  §5*    He  urged,  as  an  the  order  of 
excuse  for  the  lateness  of  the  application,  that  the  case  had  not  Semoiu,  and 
been  finally  settled  till  the  Epipkany  Sessions,  before  which  time  ^^  "^^"^ 
the  parties  could  not  come  to  the  Court  for  the  removal  of  the  ^^insthecase. 
order ;  and  the  delay  in  settling  the  case  was  attributable  entirely 
to  the  other  side.     Admitting,  in  general,  that  the  six  months 
would  run  from  the  time  when  the  order  of  Sessions  was  madoy 
which,  in  this  case,  was  at  the  Michaelmas  Sessions:   still  the 
above  circumstances  took  it  out  of  the  general  rule.    He  cited 
Rex  V.  Winpenntfj  34  G.  1.  where  a  similar  application  for  remov- 
ing an  order  for  the  maintenance  of  a  bastard  child,  was  made 
after  the  six  months,  and  allowed. —  Lord  Ellehborough  C.  J. 
The  statute  expressly  requires,  that  the  certiorari  shall  be  applied 
for  within  six  calendar  months  after  order  made ;  and  I  think  it 
will  be  attended  with  beneficial  consequences  if  we  put  a  strict  in- 
terpretation upon  this  clause,  as  it  will  have  a  tendency  to  acce- 
lerate the  settling  of  cases  which  are  intended  to  be  brought  up 
for  our  revision.  —  Bailkt  J.    In  strictness  the  case  ought  to 
have  been  settled  at  the  Michaelmas  Sessions  sedente  curid^^-^ 
Rule  refused. 

X.  OfEvidence. 

1030.  Rex  y.  Creech  St.  Michad's  E.  T.  14  G.  3.  Burr.S.  C.765.  Copyofaparbh 
-—  On  an  appeal  against  an  order  for  the  removal  of  «/.  £.,  G.  ^&^*^  of 
his  wife,  and  their  six  children,  from  C.  to  P.,  it  appeared,  ^^*,^^ 
that  J,  E.  had  run  away,  and  therefore  in  order  to  prove  that  he  ^^dem^  of 
was  bom  in  the  parish  of  P.,  the  following  copy  of  a  register  was  identity  is  tuf- 
produced,  taken  from  the  parish  register  of  P..-  *' Christenings  flcient  to  profn 
"1735»  •/.,  son  of  •/.£.,  and  M.  his  wife,  baptised  Decern-  a/tKAinapttru 
"  ber  5."    It  was  also  proved  by  one  J.  C,  that  the  pauper  had  ^^^  P*"*** 
lived  many  years  since  with  him  ;  that  the  «/•  £.  who  lived  in  P., 
and  who  had  died  long  ago,  was  considered  as  the  pauper's  father, 
and  that  M.  £.,  who  still  lived  in  P.,  was  understood  to  be  his 
mother ;  and  that  he,  the  witness,  had  heard  him  call  her  <'  mo- 
"  ther."     It  was  found  that  the  mother  had  been  subpcenaed^  but 
she  did  not  attend,  and  it  did  not  appear  that  she  was  unable  so  to 
do.    But  the  Sessions  were  of  opinion,  that  this  was  not  sufficient 
evidence  to  prooe  the  birth  qfy  and  to  identify  the  pauper^  aa  b(«t- 
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ter  evidence  might  have  been  adduced  f6r  tfaaft  purpoee ;  ad 

therefore  they  vacated  the  order^  and  stated  the  above  caw.<» 

LoaD  MANSPiaLD  seemed  to  think  that  the  evidence  was  soi* 

cient ;  and  after  argument,  the  order  of  Sessions  was  qusihedr 

and  the  original  order  affirmed. 

VenoM  not  as-       ]031.  Rex  v.  South  Lynn,  T.  T.  34<  G.  S.  5  T.  R.  664.  — Oaan 

^uTIi^  ^h^    appeal  against  an  order  of  removal,  where  the  settlement  vras coo- 

Iki^o  tolM        tended  to  have  been  gained  by  a  residence  of  40  days,  oa  t 

rated,  are  good  tenement  of  10/.  a  year  in  the  parish  of  S.  L^  the  respoodenis 

witoMses.  called  C.  iV.  the  owner  of  the  said  house  in   S.  Z.  with  other 

estates  there,  and  an  occupier  of  a  small  garden  ground  in  tbe 
same  parish,  his  own  property,  and  also  S.  N.  and  A.  his  wife, 
which  S»  is  also  an  occupier  of  a  dwelling-house  in  S.  L.  of  51*  a 
year ;  but  neither  of  them  was  assessed  to  the  poor's  rate  of  S-L»; 
whose  evidence  the  Court  rejected  on  the  ground  of  their  betng 
rateable,  and  therefore  interest  in  the  event  of  the  appeaL  It  was 
contended  in  support  of  the  order  of  Sessions  on  this  point  of  the 
(a)  ST.R.  114.  case,  that  although  the  Court  -in  Rex  v.  Prosser  (a)  determiiwd 

that  liability  to  be  rated  was  no  objection  to  the  witness  who  was 
there  called  to  prove  that  the  appellants  ought  to  have  been  ki- 
serted  in  the  existing  rate,  yet  that  was  under  very  particular 
circumstances.  There  the  appellants  themselves  insisted  upoa 
their  right  to  be  rated  for  tlie  sake  of  giving  them  votes  in  L..' 
and  they  themselves  called  the  witness  whose  liability  was  ob- 
jected to  by  the  other  side :  but  it  was  properly  decided  that  he 
was  a  competent  witness  for  that  purpose;  for  if  the  persoM 
themselves,  whose  rating  was  in  question,  waived  the  objectioo, 
no  other  person  had  any  interest  in  objecting  to  it.  And  it  was 
properly  observed  by  the  Court,  that  as  the  witness  himself  could 
not  have  been  affected  by  the  existing  rate,  he  could  not  be  in- 
terested in  the  evidence  he  gave  on  that  occasion.  Bat  here  tbe 
case  is  different,  for  the  witnesses  having  a  permanent  property  in 
the  parish,  for  which  it  is  found  they  were  liable  to  be  rated,  are 
directly  interested  in  defeating  the  settlement  of  these  children  in 
their  own  parish,  as  they  would  be  liable  to  their  future  matate- 
nance.  Otherwise,  the  reason  for  admitting  the  competency  of 
these  witnesses  will  also  extend  to  admitting  the  evidence  of  a  pa- 
rishioner who  is  in  fact  rated,  provided  he  has  paid  the  rate ;  be* 
cause  it  may  equally  be  said  in  that  case  that  such  person  having 
paid  his  quota  can  have  no  interest  in  the  application  of  the  money 
collected  under  it ;  and  in  both  cases  the  party  ia  liable  to  aU 
future  rates.  — Lord  Kbnyon  C.J.  With  resard  to  the  point, 
respecting  the  competency  of  the  witnesses,  I  see  no  reason  to 
depart  from  the  opinion  given  in  Rex  v.  Proiter. 
Fkrol  evidence  10S2.  Rex  v.  Meiheringham,  //.  T.  86  G.  S.  6  T.  A.  556.— The 
ofanovderof  pauper,  being  settled  at  JR.,  was  hired  on  the  9th  of  JIfm  1788, 
irbTioJT*'^  bv  H.  of  B.,  in  the  same  paru,  to  serve  him  in  husband^  from 
sufBcienL  ^  May-day  then  next,  for  a  year,  at  the  wages  of  SL    The  pao- 

per  accordingly -entered  on  his  service,  and  during  his  continuaace 
therein  H/a  son,  who  then  resided  with  his  father  and  assisted 
in  looking  ader  the  farm,  was  ballotted  to  serve  in  the  militia; 
whereupon  the  pauper,  at  the  son's  request,  and  with  the  master's 
privity,  in  consideration  of  a  sum  of  money  paid  to  him  by  the 
son,  consented  to  be  sworn  in  as  the  sons  substitute,  and  was 
sworn  in  accordingly,  but  still  conti&ued  in  his  said  service,  aad 
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stajred  therein  till  within  10  days  of  the  expiration  of  his  jeafi 
when  the  militia  heing  called  out,  the  pauper  left  his  service  to 
join  the  regiment ;  and  the  master  deducted  from  his  year's  wages 
for  the  days  tlien  wanting  to  complete  the  year's  service.  Some 
years  afterwards,  the  pauper  being  resident  at  /{.,  was  removed 
from  thence  by  an  order  of  two  justices  to  N*  in  the  same  parts, 
which  order  was  unappealed  from ;  and  upon  the  hearing  of  the 
appeal  now  depending,  the  appellants  did  not  produce  the  said 
order  of  removal  from  R.  to  N,f  or  the  duplicate  thereof,  but 
proved  h^  parol  evidence  the  existence  of  such  former  order,  the 
pauper's  removal  under  the  authority  thereof  from  R*  to  M,  and 
the  subsequent  loss  of  the  said  order  and  duplicate ;  and  that  no 
appeal  had  ever  been  made  against  the  same.  It  appeared  also 
that  it  was  not  the  practice  in  those  parts  to  file  orders  of  removal 
at  the  Quarter  Sessions  which  were  not  appealed  against.  —  Lord 
Kemyon  C.J.  The  Sessions  have  stated  the  existence  of  the 
order  at  one  time  as  a  fact ;  and  they  have  stated  tbe  evidence 
from  which  that  conclusion  was  drawn,  which  was  legal  and  suf- 
ficient evidence  of  it. 

1033.  Rex  V.  St.  Mary  Magdalen,  M.  T.  43  G.  3.  8  Easi,  7.  —  Pereons  ap- 
An  order  of  Sessions  was  returned  into  this  Court  by  cerliorarU  pointed  by  an 
reciting  that  at  the  General  Quarter  Sessions  for  tlie  county  of  act  of  parlia- 
S^  &c.  an  appeal  was  made  by  J,  i2.,  Esq.  against  a  rate  or  assess-  "lent  govemorj 
m^nt  made  for  the  relief  of  the  poor  of  the  parish  of  St.  M.  M,  fhe  p<I^" 
B.f  in  the  said  county,  on  the  ground  of  being  overrated  ;  which  certain  parish, 
rate  was  entitled,  **  A  rate  or  assessment  made  Sd  of  June  1801,  and  made  liable 
**  by  the  governors  and  directors  qf  the  poor  of  the  parish  of.  SL  "po"  appeal 
"  M.  M.,  Bermondseyt  in  the  county  of  Surrey^  for  tlie  relief  of  agjunstaroto 
*•  the  said  parish,  upon  all  and  every  inhabitant,  &c.  pursuant  to  to*tlwwi5nment 
**  the  act  of  parliament  made  for  amending  and  enlarging  the  of costsincase 
<(  powers  and  rendering  more  effectual  the  act  of  parliament  made  the  Sessions 
U  for  ascertaining  and  collecting  the  poor's  rates,  and  for  better  should  award   ; 
**  regulating  the  poor  in  the  said  parish,  and  for  other  the  pur-  any  to  the  ap- 
<<  poses  therein  mentioned,  at  the  rate  of  6*.  in  the  pound,"  Ac  E^  w"t^e^ou 
which  rate  was  allowed  and  confirmed  by  the  justices  in  Sessions,  guch  appeal ; 
Thereupon,  upon  due  proof  that  the  notices  required  by  the  said  tliough  in  truth 
acta  had  been  given  by  the  appellant,  and  that  he  had  entered  (M^ly  tnuteei^ 
into  recognizance  to  try  the  appeal,  and  to  abide  the  judgment  of  f"^  ^"^^t^ 
the  Court,  and  to  pay  such  costs  as  might  be  awarded :  and  upon  su(.h'^u  out 
hearing  counsel  on  both  sides,  examination  of  witnesses  upon  oath,  ^f  t^e  parochial 
and  the  premises  fully  considered  ;  it  was  ordered  by  the  Sessions  fund ;  for  they 
that  the  appeal  should  be  allowed,  and  the  rate  on  the  appellant  are  parties  to 
reduced,  kc, ;  and  that  the  said  governors  and  directors  should  j^lf^^'^A,^^ 
forthwith  pay  to  the  appellant  30^.  cost :  subject  to  the  opinion  of  JIJ^ts^iiTthe* first 
this. Court  on  tlie  following  question :  **  Whether  the  governors  instance. 
<f  and  directors,  &c.  appointed  by  the  several  acts  in  that  behalf 
**  passed,  were  legal  witnesses  for  the  respondents  on  the  hearing  of 
**  the  said  appeal ;  7^.  C,  one  of  the  governors  and  an  inhabitant, 
«  being  tendered  on  behalf  of  the  respondents,  and  rejected  by 
<•  the  Court?''    The  stat.  31  G.2.  c^5.  §  1,  2.  enacts,  that  the 
churdiwardens,  overseers  of  the  poor,  and  vestrymen  of  the  parish 
of  St.  M.  M.%  B.y  or  any  nine  or  more  of  them,  shall  meet  in  the 
vestry-room  in  IVhitsun  week,  or  oflener,  from  time  to  time,  as 
occasion  shall  require,  and  ascertain  the  amount  uf  the  rate  for 
the  relief  of  the  poori  and  within  eight  days  afterwards-  to  make 
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an  asseiiment  accordingly.  By  ( 8.  the  tame  body  at  a  fMblie 
meeting,  shall,  if  they  think  fit,  annually  or  oftener,  appoint  a 
treasurer  (removable  at  their  pleasure)  for  the  receipt  of  the 
monies  to  be  collected  by  the  said  rates,  and  all  other  DMoics  ap- 
plicable to  the  relief  of  the  poor  of  the  parish,  who  shall  accoant 
for  the  sums  so  received,  and  pa^  over  the  balance  to  the  peisoni 
appointed  by  the  body  to  receive  the  same,  to  be  applied  to  the 
purposes  of  the  act.  And  by  §  16.  such  rates  are  to  be  coUeeied 
either  by  the  churchwardens  and  overseers  or  certain  coUectofs 
chosen  by  the  body,  in  the  manner  therein  mentioned^  Bj  jl9> 
if  any  person  shall  find  himself  aggrieved  by  the  rate,  he  shall 
first  apply  for  relief  to  the  vestry  of  the  pariah,  and  if  not  re- 
lieved shall  be  obliged  to  pay  the  rate,  and  then  upon  appeal  to 
the  next  General  Quarter  Sessions  holden,  drc  if  it  appear  to  the 
justices  that  he  has  overpaid,  they  may  order  the  money  to  be 
refunded.  By  §  9.  amended  by  stot.  SI  G.  9.  c.l9.  §  1.  upwards 
of  50  of  the  principal  inhabitants  of  the  parish  by  name»  together 
with  the  resident  justices  of  the  peace,  rector,  churdiwwdcns, 
and  other  parochial  officers  for  the  time  being,  *^  shall  be  calM 
«  governors  and  directors  of  the  poor  of  the  said  paridi ;"  to 
whom  all  the  powers  given  by  the  first  act  to  the  veatrj  are  trans- 
ferred (except  that  of  electing  the  governors  and  directors).  And 
a  method  is  pointed  out  of  making  such  election,  in  case  of  a  va- 
cancy by  the  death  or  removal  from  the  parish  of  any  of  the  ps- 
sons  named :  which  governors  and  directors  are  disqualified  under 
a  penalty  from  havine  any  interest  in  any  contracta  to  be  made 
by  them  for  the  relief  of  the  poor.  But  hj  the  first  act  thqr  are 
enabled  to  make  by-laws  concerning  the  disposition  of  the  mamej 
raised  and  for  the  regulation  of  the  poor ;  and  any  five  or  mors  m 
them  may  direct  the  payment  of  monies  by  the  treasoier.  And 
by  §  21.  of  the  first  act,  all  laws  relating  to  the  poor  ,  not  tiiersby 
altered,  are  to  remain  in  force.  By  (  6.  of  the  last  act)  te  go^ 
vernors  and  directors  are  at  all  meetings  to  pay  their  own  ex* 
pences.  And  by  several  subsequent  clauses,  in  all  cases  where 
justices  of  the  peace  are  empowered  to  proceed  on  the  complaiat 
of  the  churchwarda[is  and  overseers  of  the  poor,  tfcey  may  pvs- 
ceed  in  like  manner  on  the  complaint  of  the  governors  and  di* 
rectors.  And  it  is  enacted,  *<  that  any  ifdUMiani  of  the  ssid 
''  parish,  although  rated  and  paying  rates  for  the  relief  of  the 
poor,  may  upon  any  trials  nearing^  examinaiiony  or  oikLiwm, 
touching  or  concerning  ike  execution  of  this  or  thejamur  &dt  k 
deemed  a  comp^ent  tninessJ*  Also  the  said  govemosa  and  di^ 
rectors  shall  sue  and  be  sued  for  all  matters,  ftc.  m  the  nmme  tf 
their  treasurer  Jbr  the  time  being,  and  he  shall  be  indemn^Sed  mt 
qf  the  monies  arising  under  the  said  acts.  Also  any  person  ap- 
pealing to  the  Quarter  Sessions,  riiall,  besides  giyiDg"  a  certain 
notice  in  writing  to  the  treasurer  or  clerk  to  the  Mdd  govMiort 
and  directors,  enter  into  a  recognitance  to  the  said  gaoemors  and 
directors,  before  some  magistrate,  conditioned  to  try  his  appealj 
and  abide  the  order  of,  and  pay  such  costs  as  shall  be  atoarJed  by 
the  justices  at  such  Quarter  Sessions,  and  the  Sesatona,  on  doe 
proof  of  such  notice,  &c.  shall  hear  and  finally  determine  themtt- 
ter  of  such  appeal  in  a  summary  way,  **  and  award  such  cods  to 
**  the  party  appealing  or  appealed  against,  as  the  said  justices  sImII 
*<  think  pTO^t;'-..l.MrEa>  in  support  of  the  order  of  Sessieai^ 
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that  the  witness  tendered  by  the  respondents*  who  was 
in  truth  one  of  the  parties  to  the  suit>  was  properly  rejected  as  a 
witness.  Isty  By  the  general  rules  of  law  no  party  to  a  cause 
can  be  also  a  witness,  it  being  contrary  to  the  nrst  principles  of 
justice  independent  of  any  pecuniary  interest.  Sdly,  No  person 
interested  in  the  event  can  be  a  witness ;  and  here  the  person 
tendered  bad  a  direct  interest^  as  the  stat.  31  G.S.  enables  the 
Sessions  to  award  costs  against  either  of  the  parties  to  the  appeal ; 
and  in  fact  costs  were  awarded  against  the  respondents  (of  whom 
the  witness  was  one),  in  this  very  case;  It  cannot  vary  the  con* 
sideration  of  the  question  that  he  stood  in  the  character  of  a  bare 
trustee;  for  though  in  some  cases  persons  standing  in  that  cha« 
racier  iiave  been  admitted  as  witne8ses»  though  legally  interested 
in  the  eveat ;  yet  never  where  the  same  person  was  a  party  on  the 
record*  and  also  liable  in  the  first  instance  to  the  payment  of  the 
costs.  Therefore  an  executor  who  was  lessor  of  the  plaintiff  in 
an  ejectment,  though  he  had  no  beneficial  interest,  could  not  be 
received  as  a  witness ;  nor  in  like  manner  a  prochein  amy  suing 
for  an  infant ;  nor  even  a  mere  stranger,  who  has  undertaken  to 
the  attorney  in  the  cause  to  be  answerable  for  his  costs.  Then, 
Sdly,  the  clause  enabling  inhabitants  rated  to  be  witnesses  does 
not  reach  this  case.  —  He  was  then  interrupted  by  Lord  Ellem- 
BOAOUOH  C.  J.,  who  observed,  that  it  lay  on  the  other  side  to 
produce  some  authority  to  show,  that  one  who  was  party  to  the 
suit  and  liable  to  costs,  though  a  trustee,  had  ever  been  admitted 
as  a  witness  in  the  cause.  -^  Noj.an  and  Wstherxll  contrik^  ad^ 
mitted  that  they  had  not  met  with  any  case  exactly  like  the  pre« 
w&at ;  but  the  nearest  was  Rex  v.  Woodland  (a),  where  on  the  first 
hearing  of  the  case  the  Court  were  of  opinion  that  a  person  who 
was  rated  and  paid  for  land  which  he  rented  in  the  parish  was  a 
good  witness  for  the  parish,  his  landlady  being  under  covenant 
to  reimburse  him  again  such  payment.  An  executor  who  takes 
no  beneficial  interest  under  the  will  is  a  competent  witness  to 
prove  the  testator's  sanity  (b) ;  and  so  to  prove  a  codicil  settms 
up  ^;aia  the  first  will  after  a  second  made  (c) ;  and  yet  he  would 
be  liable  in  the  latter  case  to  refund  what  he  had  paid  away  if  the 
will  were  set  aside.  So  in  Wdler  v.  The  Governors  of  the  Found* 
Ung  Hospital  (</),  where  the  action  was  brought  for  digging  a  well 
and  erecting  a  pump  for  the  hospital,  sevmd  of  the  ffovemora 
were  exaniined  as  witnesses  for  the  defendants,  though  it  was  ob- 
jected that  they  were  parties  on  the  record :  *—  but  Lord  Kenton 
Cm  J*  answered*  that  tney  were  sued  in  their  corporate  and  not  in 
their  natural  and  individual  capaciti^.  So  here  the  respondents 
ware  not  answerable  for  their  costs  in  their  individual  capacities  ; 

(i^  1  T«  B.  ^U  The  firatcue came  fomitr  flbould indemnify  Um  latter fron 

on  to  be  argued  in  MiV halmaii,  26  G.  3.  the  aiteisnient ;  and  the  tooant  hod  a 

Tlie  counsM  were  going  upon  the  argu-  right  to  deduct  it  out  of  bis  r«nt :  tbcre- 

tMntoffhrad,fmt  were  soon  inteimpted  fbre  the  Seniona  ought  to  have  heard 

by  Loid  Mtm^Md,  C.  J.,  who  said—  bnn.    M.S. 

^AiegMat  paint  ben  iaaa  to  the  juaticea  (S)  Goodtitle  v.   Welfonl,   Dougl. 

not  bsfing,  received  tbo  teatimonj  of  139.  andX^owev.  JoUifie,  1  Blac  liepi 

Nortbcote.    It  wasolyectedtohiacoin-  365. 

petency  that  he  was  assessed  to  the  (c)  Baillie  v,  Wilson,  cited  4  Burr, 

parish  rates !  but  the  answer  is,  that  it  S254. 

appeate  cbeve  wee  an  agieenient  b^  (iQ  Ppa1ce*iNr.  Pri.  Cases,  15?, 

the  laadlonl  and  tinaiit  that  ai0  -      • 
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but  were  entitled  by  the  neceasarj  construction  of  the  act  of  par- 
liamenty  though  there  were  no  expresi  provision  for  that  purpote 
to  direct  the  payment  to  be  made  in  the  first  instance  out  of  the 
parochial  fund  placed  luider  their  controul.     But  further  thej 
urged  the  incongruity  which  would  arise  in  the  construction  of 
tlie  acty  if  by  the  express  enactment  of  the  legislature  an  iabtbit- 
ant  were  made  a  competent  witness  who  had  a  direct  and  bene- 
ficial  interest  in  the  event  of  the  suit;  and  yet  a  governor,  whots 
such  had  no  beneficial  interest  and  a  mere  nominal  liability,  slioaid 
be  deemed  incompetent.     From  whence  they  argued,  that  by  the 
exclusion  of  the  greater  was  necessarily  intended  the  excluoon 
of  all  minor  interests,  especially  in  the  same  persons. — Loid 
Ellbmborouoh  C.  J.  Ultimately  the  governors  may  not  be  liable 
to  pay  the  costs  out  of  their  own  pockets ;  but  in  the  first  iostsnce 
ana  quoad  the  appellant,  they  are  the  persons  against  whom  the 
legislature  have  directed  the  Sessions  to  award  costs.    The  words 
ofthe  act  are,  that  the  Sessions  shall  hear  and  determine  the  rast* 
ter  of  the  appeal,  '*  and  award  such  costs  to  the  part^  appeaimg 
"  or  appealed  against  as  the  justices  shall  think  proper.     Nov 
who  were  the  parties  appealed  against  but  the  governors  them- 
selves ?    They  are  the  persons  to  whom  the  act  directs  that  the 
recognizance  shall  be  entered  into  by  the  appellant  to  pay  costs 
in  case  they  shall  be  awarded  against  him.     They,  then,  are  the 
persons  liable  in  the  first  instance,  although  they  may  afterwards 
be  reimbursed  out  of  the  parochial  fund.     There  are  many  cases 
to  be  found  like  that  which  has  been  mentioned  under  Mr.  Jio/- 
liffis*s  will,  where  persons  clothed  with  naked  trusts  have  been 
admitted  as  witnesses  ;  but  no  such  ease  can  be  quoted  where  the 
person  was  both  party  to  the  suit  and  liable  individually  to  costs. 
The  case  of  WeUer  v.  The  Governors  of  the  Foundlmg  H^tpHai 
was  that  of  a  corporation  sued,  and  therefore  the  corporation  were 
only  liable  in  their  aggregate,  and  not  in  their  individual  capadly* 
But  nothing  appears  in  these  acts  of  parliament  to  show  that  the 
legislature  meant  to  make  these  governors  a  corporation :  they 
have  no  common  seal,  nor  any  other  criterion  of  incorporation. 
With  respect  to  the  case  of  Rex  v.  Woodlandf  where  the  witoeai 
was  indemnified  by  another  person,  it  is  enough  to  say  that  do 
such  circumstance  is  found  here ;  non  constat  that  the  governors 
ever  will  be  indemnified.     Not  that  I  am  prepared  to  say  that  aa 
interested  person  being  indemnified  by  another  will   therefore 
make  him  a  witness :  but  here  the  witnesses  were  not  so  indem- 
nified.     Then  these  persons  not  being  liable  in  a  corporate  capa- 
city, but  individually  in  the  tirst  instance  for  the  costs,  and  beng 
themselves  also  parties  to  the  suit,  there  is  no  case  which  goes 
the  length  of  establishing  their  competency  as  witnesses.    The 
act  has  indeed  said  that  inhabitants  rated  shall  not  on  that  account 
be  disqualified  from  giving  testimony;  but  there  it  has  stopped; 
and  an  argument  arises  from  its  silence,  that  if  it  had  meant  to  go 
further,  and  to  include  the  governor  also»  it  would  have  said  so  in 
terms :  but  that  not  being  the  case,  we  cannot  include  them  in 
that  provision.  —  Grose  and  Lawrence  Js.  delivered  their  opi- 
nions shortly  to  the  same  efiect  on  the  construction  of  the  acu— 
Ami  Le  Blanc  J.  added,  that  there  was  no  incongruity  in  the 
legislature  having  expressly  made  the  rated  inhabitants  witnesses, 
and  having  oxniUe^  Vo  ^xV.esA.  >\i<&  iwcga  \iiQ^ition  to  the  govemon 
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and  directors ;  because  it  had  given  these  latter  an  additional  in«> 
terest  in  the  event  of  the  appeal,  by  making  them  liable  in  the 
first  instance  to  the  costs. — Order  of  Sessions  confirmed. 

1034-.  Rex  v.Castell  Careinion,  M.  T.  47  G.  3.   S  East,  77.  —  The  party  in- 
Two  justices  removed  G.  P.,  the  wife  of  O.  P.  (therein  stated  to  ^^^^ed  in  a 
have  been  convicted  of  felony,  and  committed  to  C.  gaol)  and  ^"n*^**^i,^^' 
their  children,  by  name,  from  A.  to  C  C,  against  which  order  the  ^j^teTto  onT* 
Utter  applied ;  and  on  hearing  of  the  appeal  at  the  Sessions  it  account  of  his 
was  proposed  by  the  respondents  to  examine  the  said  O.  P.  (then  having  been 
being  present  in  court  in  the  custody  of  the  gaoler,)  to  prove  that  he  convicted  for 
bad  gained  a  settlement  in  the  appellant's  parish  by  renting  a  felony,  and  his 
tenement  of  the  annual  value  of  10/.  and  residing  on  part  thereof,  belns^nezt" 
in  the  said  parish,  for  more  than  forty  days.    It  appeared  by  the  pired,  isintitlcd 
evidence  of  O.  P.,  and  also  of  the  gaoler,  that  O.  P.  was  at  the  to  insist  on 
preceding  great  Sessions  at  C  on  the  26th  o£  March  1806,  con-  proof  of  such 
victcd  of  grand  larceny  ;  but  the  record  of  such  conviction  was  not  ^°]J^ord^^ 
produced  on  the  trial  of  the  appeal  or  a  copy  thereof;  and  that  though admiu 
on  such  conviction  he  prayed  the  benefit  of  the  statute,  and  the  ted  by  the  wit- 
same  was  allowed  to  him ;  and  that  the  Court  of  Great  Sessions  ness  himself. 
ordered  him,  for  his  said  offence,  to  be  kept  and  detained  in  the 
common  gaol  of  the  said  county  for  12  calendar  months.     The 
Sessions  were  thereupon  of  opinion,  that  by  reason  of  the  said 
conviction,  and  until  the  expiration  of  his  imprisonment,  O.  P.was 
not  a  competent  witness,  and  refused  to  allow  the  respondents  to 
examine  him  concerning  his  settlement*     The  respondents  then 
applied  to  the  court  to  respite  the  further  hearing  of  the  appeal ; 
virhich  they  refused ;  and  quashed  the  order  of  removal,  subject 
to  the  opinion  of  the  King's  Bench,  on  the  foregoing  statement. — 
Abbot  and  Peaks,  in  support  of  the  order  of  Sessions,  said,  that 
the  question  in  this  case  was  not,  whether  the  witness  were  bound 
to  have  answered  the  question,  as  to  his  own  conviction,  but 
whether  it  were  not  competent  to  him,  no  objection  being  made 
by  himself,  to  admit  the  fact  of  his  conviction ;  especially  in  a 
case  afiecting  his  own  settlement.    Lord  Ellknborough  C.  J. 
We  must  take  it  upon  this  case,  that  the  evidence  was  objected  to 
at  the  sessions  by  the  party  interested  in  repelling  it,  and  there 
cannot  be  the  least  doubt  that  the  objection  was  well  founded. 
Ilie  evidence  went  to  affect  the  rights  of  third  persons,  namely, 
the  litigant  parishes ;  for  the  pauper  himself  is  no  party  to  the 
cause  in  court.    Whether  or  not  the  witness  were  convicted  of  the 
felony  would  appear  by  the  record ;  and  it  cannot  be  seriously 
argued  that  a  record  can  be  proved  by  the  admission  of  any  wit- 
ness.    He  may  have  mistaken  what  passed  in  court,  and  may  have 
been  ordered  on  his  knees  for  a  misdemeanour :  This  can  only  be 
known  by  the  record :  and  there  is  no  authority  for  admitting 
parol  evidence  of  it.  —  Lawrencb  J.  The  books  are  uniform  in 
requiring  the  production  of  the  record  to  prove  a  witness  con- 
victed of  an  offence.    2  Haxvk.  cA.  4f6*  §20.    S  Com,  Dig.  Evi* 
denccf  28(5.    5  Com.  Dig.  Testmoigne.  516.    Bull.  N.  P.  292.  — 
The  other  judges  concurring :  Order  of  Sessions  quashed. 

10S5.  Rex  V.  Erith,  T.T.  AH  G.S.    SEast,  539.  — Removal  Hearsay  evi. 
from  C.  to  E.     On  hearing  an  appeal  from  this  order,  the  pauper  dence  of  the  de. 
stated,  that  he  and  his  father  lived  a  wandering  life,  having  no  1|^^]^^  Jober 
fixed  residence,  but  traveling  the  country  from  place  to  place.  „  to  the  plac« 
That  his  father  now  dead,  had  told  him,  that  he  (the  ![iau^r'\  v«^  ^^\At*^^\>Di»> 
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bom  a  bastard  at  £.  and  had  pointed  to  that  plaee  av  tber  were 
passing  it,  telling  him  that  was  the  place  ofhla  ^theptoperyi  birth. 
Tliat  they  sometimes  sojourned  at  B.9  and  that  hex  thepBoper,  U 
done  no  act  to  gain  a  settlement.     It  was  alao  profed  thit  twch 
had  been  made  in  the  books  of  the  parish  of  £.,  and  dot  bo  re- 
gister of  the  pauper's  baptism  was  to  be  foand  there.   Os  this 
e^'idence  only,  the  Sessions  confinned  the  order,  sabjecC  to  te 
opinion  of  this  Court,  whether,  upon  the  facts  above  stated,  toA 
evidence  were  admissible  to  prove  the  pauper's  settlement  in  £.f— 
Lord  Ellenborough,  C.  S.  This  was  a  case  in  which  the  qoef* 
tion  was,  Whether  the  hearsay  declaration  of  the  father  of  a  b«- 
tard  child,  as  to  the  place  of  his,  the  bastard's  birth,  were  csfr 
potent  evidence  of  that  fact?    The  onlj  doubt  which  has  been 
mtroduced  into  this  case,  has  arisen  fh>m  improperly  eumidefiBg 
it  as  a' question  of  pedigree.    The  controTeray  was  not,  as  in  a  caie 
of  pedigree,  from  what  parents  the  child  has  derived  ks  birth,  but 
in  what  place  an  undisputed  birth,  derived  from  known  and  a^ 
know] edged  parents,  has  happened.    The  point  thus  stated  tN 
on  a  single  fact,  involving  no  question  but  of  locality ;  and,  there- 
fore, not  falling  within  the  pnnciple  of,  or  governed  by  the  nto 
applicable  to,  cases  of  pedigree ;  and  is  to  be  proved  thereferei  as 
other  facts  generally  are  proved,  according  to  the  ordinary  come 
of  common  law ;  that  is,  by  evidence  to  which  the  objection  of 
hearsay  does  not  apply.    Upon  this  short  ground,  therefore,  with- 
out further  advertmg  to  the  several  points  made  in  argument,  we 
are  of  opinion  that  evidence  of  the  father^s  declaration,  as  to  the 
birth-place  of  the  pauper,  the  bastardt  ought  not  to  have  been 
received  ;  and  of  course  that  the  rule  nisi  for  quashing  the  order 
of  Sessions  must  be  made  absolute. 

1036.  Rex  Y.Kea,  E.  T.  49  G.  3.  11  Easf^  I3SL  — Upon  sd 
appeal  from  an  order  of  justices  removing  T.JP.  son  of  M.D.,  now 
the  wife  of  .7.  Z).  by  her  former  husband  Af.  /*.,  deceased,  ffcm 
K.  to  St.  I'l ;  it  appeared  that  M.  P.  married  Af.  2>.  in  1793,  who, 
during  such  their  marriage,  was  delivered  of  the  pauper  in  A'. 
That  M.  P.  was,  at  the  time  of  the  birth  of  the  pauper,  and  up  to 
the  time  of  his  own  death,  in  1806,  legally  settled  in  SI.  E.  That 
the  nauper  had  not  gained  any  settlement  in  his  own  right.  That 
on  the  6th  o^  January  \%00y  a  marriage  in  fact  took  place  between 
M.  D.  (by  her  maiden  name  of  H.)  and  J.  2>.,  and,  at  the  time  of 
the  conception  of  the  pauper,  tliey  were  living  together  in  A',  as 
man  and  wife ;  and  that  M.  D.  was  re-married  to  «/.  D.  in  the  be- 
ginning of  the  present  year.  And  af^er  other  witnesses  had  been 
examined  for  the  purpose  of  proving  that  M.  P.  had  not  had 
access  to  M.  D.  at  the  time  of  the  conception  of  the  pauper,  nor 
for  many  months  before ;  and  after  A/.  D.  (objection  having  been 
first  made  to  her  competence  to  prove  this  fact,  and  overruled} 
was  examined,  and  it  appeared  from  her  evidence  that  A/.  P.  had 
not  access  to  her  durmg  the  period  aforesaid ;  the  Sessioof,  as 
well  on  the  testimony  of  the  said  other  witnesses  as  to  the  iion- 
acccss  af  M.  P.,  ai  on  the  evidence  so  given  bi^  M.  D.  as  aforesaid^ 
and  not  exclusiveiy  on  either^  reversed  the  order  of  removal,  subject 
to  the  opinion  of  this  Court  on  the  question,  whether  the  evidence 
of  M,  D.  in  proof  of  such  non-access  of  the  said  A/.  P.,  her  late 
husband,  ought  to  have  been  received?— Lord  Ellenborough 
C.  T.  when  this  case  was  called  on,  said,  that  to  hold  this  tsi- 


dence  receivable,  wcnild  be  in  direct  contradiction  to  Rex  ▼• 
XMiiimgf(a)  and  other  cases*  which  were  not  meant  to  be  fa)OM.TRiip. 
ovemded  in  The  King  v.  Luffe  (b)i  the  Court,  in  that  case,  Haid.7ai 
intending  that  the  wire  had  been  examined  only  to  those  facts  ^^  * 
iprhich  she  might  legally  prove ;  and  not  to  the  non-access  of  the  WJnte,phso^ 
hiisbend ;  the  principle  of  public  policy  precluding  her  from  being 
a  witness  to  that  fact.  And  the  rest  of  the  Court  signifying  their 
concurrence  in  this  opinion,  Burrouoh  and  Casbbrd,  who  were  to 
bmre  supported  the  order  of  Sessions,  said,  that  this  case  was  dis« 
linguishable  from  others,  because  the  husband  was  dead  at  the 
Sime  when  the  wife  was  examined ;  and  therefore,  if  the  rule  had 
stood  merely  on  the  ground  that  the  giving  of  such  testimony  was 
calculated  to  promote  dissension  between  husband  and  wife,  it 
would  have  ceased  to  apply  in  this  instance,  where  one  of  the 
parties  was  d^d :  but  if  the  Court  considered  ihat  the  rule  stood  on 
tbe  broad  ground  of  general  public  policy,  affecting  the  children 
born  during  the  marriage,  as  well  as  the  parties  themselves ;  they 
could  not  pretend  to  argue  in  support  of  the  order.  —  The  Court 
unanimously  assented  to  this.  —  And  Lx  Blanc  J.  added,  that 
they  were  bound  on  the  statement  of  this  case  to  notice  the  ob- 
jection taken  to  the  competency  of  the  wife  to  prove  the  fact  of 
non-access ;  for  the  Sessions,  after  hearing  her  evidence  to  that 
point,  had  declared  that  they  found  the  fact  as  well  on  her  evi- 
dence as  on  the  testimony  of  the  other  witnesses,  and  not  exclu- 
sively on  either.  And  this  ought  to  be  noticed  as  an  ingredient 
in  the  dedsion  of  the  Court. 

1037.  Rex  y.  Shaw^  T.  T.  SO  G.  S.    12  East,  479.  —  JT.  G.  ap-  Uponuanmil 
pealed  against  a  rate  made  upon  him  by  the  defendant ;  the  Sei-  sf^iut  a  rate 
fijons  quashed  the  rate,  subject,  Ac.    This  was  an  appeal  against  ™?^  "'^^'^ 
an  assessment  made  under  a  clause  in  a  private  act  of  parliament ;  plUuI^.  ^^ 
a  printed  copy  of  which  was  ofiered  m  evidence,  without  any  rMpoodtnt  ap. 
proof  of  its  having  been  examined  with  the  rolls  of  parliament.  pevingtoMi- 
The  Court  decided,  that  such  proof  was  unnecessary,  and  ad-  swertlwapptal, 
snitted  the  copy  to  be  received  in  evidence,  both  parties  being  f^^^^^^T^ 
interested  under  the  act  of  parliament.  —  Lord  Ellbnborouoh  JJ*^J?J^ 
C.  J.  Tlie  appellants  by  their  I4>|>eal  assumed,  that  the  Sessions  ^tSiom,  dmz 
had  jurisdiction:  the  respondent,  if  he  meant  to  deny  their  juris-  behadnads 
diction,  might  have  staid  away ;  but  he  followed  the  appellants  tha  nu  bj 

to  the  Sessions,  and  appeared  there  to  defend  his  rate.     Then  in  virttMofa 
a  case  like  this  the  Sessions  did  right  in  calling  upon  both  parties  ^^|^|||^  n 
to  say  whether  they  claimed  to  act  under  the  same  act  of  par-  pHntad  copj  of 
liament :  and  if  the  respondent  admitted  that  he  made  the  rate  whicb,  in  tha 
under  the  act  produced,  it  is  in  derogation  of  justice,  and  a  dis-  oommon  fomib 
grace  to  the  administration  of  the  law  to  take  such  an  objection,  ^r^^^!^ 
And  the  Sessions  having  over-ruled  it  upon  that  admission,  and  gone  ^^!!!2£ig . 
into  the  merits,  we  will  not  disturb  their  decision.  —  Rule  dis-  andthaSaa-  * 
charged.  —  Lb  Blakc  J.  also  said :    Is  not   the  respondent  to  nous  having 
begin,  by  showing  that  he  had  a  right  to  make  the  rate  under  the  ttMraupon  m» 
act^  tared  into  tba 

mcritsof  tha 
appeal,  and  decided  upon  them,  notwithitanding  an  objection  made  bj  the  ratpoodenta  that  tha  ap- 
pdlaats  had  not  given  l^gal  evidence  of  the  jnritdiccion  of  the  Seetions  to  receive  tba  appeal  for 
vrant  of  proof  of  tbe  printed  copy  having  been  examined  with  the  roUs  of  Pnliament,  tlui  Court 
refused  to  quash  their  order,  which  was  removed  by  cerHorarL 

1038.  Rex  V.  Harberton,  H.  T.    51  G.  3.    IS  East,  31 1.  —  The   An  order  of 
wife  and  daughters  (by  name)  of  C  fl.  were  removed  from  H*  to  Jwdcei fcrra. 
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moving  the  wife  D.,  the  Sessions  quashed  the  order,  subject,  Ac     Upon  the  triil 
fend  daughters     ^f  the  appeal  the  respondents  proved  that  E.  H.  the  wife,  wbo 
^a  pauper  to    before  her  marriage  was  called  E.  L^  was  bora  in  2>.  of  ptfesto 
their  ^tlement  hving  there.     They  also  proYed,  that  in  1806  she  married  C  //. 
ia  lupported       in  Chagford:  and  from  a  copy  of  the  registry  of  the  marrisge, 
prima  facie,  by    which  was  produced,  it  appeared  that  he  was  therein  described  to 
showing  that       ^^  ^f  (he  parish  of  A.    They  also  examined  E.  //.  the  wife,  who 
^•^h^  re-      proved  that  the  children  mentioned  in  the  order  were  bom  aftw 
moral  wtf  made  ^^  marriage ;  and  also  that  her  husband  was  with  her  in  //.  a  little 
was  the  pUu:e      after  Christmas  last ;  since  which  time  he  had  left  ber,  and  she  hsd 
of  settlement  of  not  seen  him  since :  that  he  was  not  there  when  she  was  examined 
the  wife  before    before  the  justices  previous  to  nor  at  the  tione  of  her  removal,  and 
JUiTnoeTu*      ^^  ^^  ^^  "^^  ^'^^^  ^^^  husband's  settlement. -^  H^ here  closed 
dence  of  a  '       ^^^  C2iS6y  without  giving  any  further  evidence  to  account  for  tbe 
person  havmg     absence  of  her  husband,  or  any  further  search  haviog  been  made 
gained  a  settle-  for  him,  or  inquiry  as  to  his  settlement.    The  parish  of  X>.  pro- 
raentinaj^rish  duccd  no  witnesses,  nor  did  they  offer  any  witnesses  of  the  hus- 
Bcribed  of  such    ^*^*^*^  settlement.  —  Soon  after  this  case  had  been  opened  at  the 
parish  in  tlic       ^^^  '^^^  CouRT  said,  that  there  could  be  no  doubt  but  that  the 
register  of  iiis     evidence,  offered  by  the  respondents,  of  the  wile*8  maiden  settle- 
marriage,  ment  was  prima Jacie  sufficient ;  and  that  it  lay  upon  the  appeliantf 

to  rebut  it  by  giving  evidence  of  the  husband's  settlement  in  a 
different  parish,  but  the  Sessions  having  decided  af^nst  the  re- 
spondents, upon  the  supposition  that  they  had  not  used  due  dili- 
gence in  endeavouring  to  procure  the  attendance  of  the  husband, 
or  in  accounting  for  his  absence,  or  inquiring  as  to  his  settlement ; 
without  going  further  into  the  consideration  of  the  case;  they 
sent  it  back  to  be  reheard  by  the  Sessions,  to  give  the  appellants 
an  opportunity  of  entering  into  their  own  case,  and  of  giving  evi- 
dence of  the  husband's  settlement.  And  the  description  in  the 
copy  of  the  marriage  register  of  the  husband,  that  he  was  of  the 
parish  of  A.,  was  considered  to  be  no  evidence  of  his  having  a 
settlement  there. 

Where  a  pauper       1039.  Rex  v.  Pendleton,   E.  T.  52  G  3.    15  East,  449 The 

had  wnred  a  pauper  was  removed  from  S.  to  P.  Order  confirmed,  subject,  &c. 
imsbunped"^  The  pauper  in  1782,  was  en^ged  as  a  servant  to  Messrs.  D.  and 
articles  of  Co.  of  P.,  by  the  following  mstrument  sealed  and  delivered,  but 

agreement,  to  unstamped  **  Articles  of  agreement,  made  this  24th  of  June  1782, 
woric  whh  him  «  between,*'  &c.  The  case  set  out  the  articles,  by  which  it  wai 
^'J^  'iStw  ^ET^^  (amongst  other  things  not  material  to  this  case)  that  the 
of  weekly  pauper  should  serve  Messrs.  D.  and  Co.  for  three  years  at  certain 

wages,  and  un-  wages  per  week.  The  pauper  served  Messrs.  /)•  and  Co.  during 
der  certain  co-  the  time  stated  in  the  instrument ;  and  afler  the  expiration  of  that 
venants ;  after  time  he  continued  on  in  their  service  for  four  years,  without  any 
coiitinii«I*To  *^^"{?  further  being  said  as  to  wa^es,  and  without  any  express  en- 
serre  his  muter  gagcment  as  to  the  time  or  conditions  of  such  service.  On  the  part 
for  four  years  of  the  appellants  it  was  contended  that  there  was  no  hiring  for  a 
longer,  without  year,  under  which  a  settlement  could  be  gained ;  but  the  Court, 
coming  to  any  being  of  opinion  that  a  hiring  might  be  presumed,  confirmed  the 
tb^Xt^lT*'  ^^^^^'  T  ^^^^EY  J.  (a)  If  there  were  premises  from  whence  the 
unstamped         conclusion  of  a  hiring  for  a  year  could  properly  be  drawn,  the  jus- 

(a)  The  judgments  of  the  other  judges  out  of  the  question,  a  hiring  for  a  year 
were  conAncd  to  this  point  only ;  that  might  be  presumed  from  a  serrice  for 
putting  the  ¥nniuu  a^ccxneox  ^ttsCtt^")    iow  >s«sx%. 
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tices  in  Sessions  were  the  proper  persons  to  make  that  presurap-  writing  cannot 
tion.    Now  here  there  was  a  service  for  four  years,  and  wages  paid  be  received  as 
during  that  period,  from  whence  they  might  draw  the  conclusion.  «^*dc°ce  for  tbe 
But  it  has  been  argued  here,  that  inasmuch  as  the  pauper  served,  fiJlT^hrunv^^' 
for  some  part  of  the  time  at  least,  under  a  written  instrument,  un-  jnent  betw»m 
stamped,  we  cannot  look  at  the  instrument  even  to  see  for  what  the  parties,  yet 
time  it  eoured,  and  that  no  parol  evidence  could  be  given  of  any  the  Sessions 
contract  with  reference  to  the  subject  matter  of  it.     But  though  ™*y  lool^  *t  it 
we  cannot  look  at  the  unstamped  instrument  for  the  purpose  of  of'seeinflr'w^ 
proving  by  it  any  agreement  between  the  parties ;  for  such  is  the  jt  ceiued  to 
general  import  of  the  stamp  acts ;  yet  the  Court  may  look  at  it  to  operate  in  order 
see  whether  it  applies  to  other  evidence  of  a  contract  between  ^o  guide  them 
them.    As  if  a  contract  in  writing  be  made,  unstamped,  for  the  *"  "ce»^ng  F^- 
sale  and  delivery  of  certain  goods,  on  certain  terms,  the  Court  ^^^^^^  forAe 
in  an  action  for  the  non-delivery  of  the  goods,  upon  a  con-  last  four  yeai^ 
tract  proved  by  parol  evidence  only,  may  look  at  the  instrument  at  wages ;  from 
to  see  whether  it  applies  to  the  goods  then  sought  to  be  recovered  whence  the 
for;  and  if  those  goods  were  not  included  in  the  contract,  parol  Sessions  might 
evidence  may  be  received  of  the  contract  sought  to  be  recovered  y^yT^ntract. 
upon.     So  here,  the  Court  might  look  at  the  instrument  to  see  the 
duration  of  the  first  contract  under  it,  in  order  to  guide  them  in 
receiving  parol  evidence  of  the  subsequent  service,  to  which  it  did 
not  apply.  —  Orders  confirmed. 

1010.  Rexv.  Castle  Morton,    E.  T.   1  G.  4.    SB.&  A.  588.  —  An  agreement 
Por  the  particulars  of  this  case,  see  ante,  pi.  212.  in  writing, 

unstamped,  for 
the  purpose  of  letting  a  tenement  at  a  certain  rent,  having  been  lost :  Held,  that  parol  evidence  of 
its  contents  was  not  admissible,  for  the  sake  of  proving  thereby  Ae  value  of  the  tenement. 

1041.  Rex  v.  SU  Mary  in  Bury  St.  Edmunds^  E.  T.  2  G.  4.  4  B.  The  determine 
&  A.  462. — Upon  appeal  against  an  order  of  two  justices,  by  which  ***°"  of^e 
G.  C,  S.,  his  wife,  and  four  children,  were  removed  from  i?.,  to  S/.Af.,  ^^!^'^''^^ 
the  Sessions  confirmed  the  order,  subject,  &c.  The  pauper,  in  1783,  closure  act,  as 
gained  a  settlement,  by  hiring  and  service,  in  a  house  called  E,  to  the  boun- 
farm,  which  lay  partly  in  J7.and  partly  in  St,  M,    He  had,  at  dif-  dariesof  apa- 
ferent  times  afterwards,  in  the  course  of  30  years  and  upwards,  "**?  ^ '"" 
and  up  to  the  time  of  the  removal,  been  relieved  by  /?.,  while  liv-  ^'°^»  !■  °^ 
ing  in  another  parish.     In  the  years  1813  and  1814,  separate  in-  the  fact  as  to 
closures  took  place  of  lands  in  R,  and  B.    Under  the  R,  inclosure  what  wara  tha 
act,  in  1813,  the  commissioners,  in  their  award,  ascertained  and  boundaries  an« 
fixed  the  boundary  line  between  R.  and  St,  M.  in  J5.,  and  thereby  *****K^|^[^ 
included  wiihin  the  latter,  the  apartment  in  which  the  pauper  slept  ^^  detenmn- 
during  his  service  at  the  E.  farm ;  and  the  commissioner  under  the 
*S/.  M.  inclosure  act,  in  1814,  also  ascertained  and  fixed  the  bound- 
aries of  B.  by  his  award,  and  thereby  found  and  declared,  that  the 
boundary  of  the  parish  of  St.  M.,  in  B.y  proceeded  along  the 
boundary  of  R.  parish,  through  the  E.  farm-house,  as  the  same 
had  been  ascertained  and  fixed  under  the  R.  inclosure.    In  a  per- 
ambulation also  made  subsequently  to  these  acts,  the  parishioners 
of  B,  included  the  apartment  in  which  the  pauper  slept  within  the 
parish  of  St.  M.,  in  B.     These  facts  being  proved  by  the  respond- 
ents, the  appellants  contended,  that  the  boundary  line  set  out  by 
the  commissioners  was  not  conclusive,  as  to  the  actual  boundary 
before  the  award,  and  tendered  to  the  Court  evidence  to  prove, 
that,  before  the  inclosure  acts,  the  spot  in  question  was  in  A. 
This  evidence  was  objected  to ;  and  the  Court,  considering  the 
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swardof  thecomiiiinionertM  retrospective  and  conckntvo^  rejected 
die  evidence,  end  coofirmed  the  erder  of  removaL  — •  Abbott  C»X 
It  teerot  to  me,  that  p^fMt  misdiief  might  follow,  if  the  Court  wen 
to  hoId»  that  the  decuion  of  the  comimiuoaeri  in  this  caie»  ai  to 
the  bonndaries  of  the  parish,  was  conclusive,  and  at  the  same  tiaie 
retrospective ;  for  many  cases  ma^  be  put,  both  of  fines  of  lands 
and  wills,  in  which  such  a  decision  might  materially  alleet  the 
nfhta  of  third  persons.    The  best  and  safest  (»urse»  therefen, 
will  be,  to  hold  such  determination  not  to  be  conduaive  evidence 
of  what  the  boundaries  were  previously  to  the  period  wben  it  was 
made.    In  that  case  the  Sessions  onght  to  have  received  the  efi*' 
dence  which  they  have  rejected;  and  I  think,  therefore,  that  the 
order  of  Sessions  should  be  quashed,  and  the  case  sent  back  to  be 
reheard. ->-  Baylbt  J.   If  the  decision  of  the  conumssioners  were 
conclusive,  to  show  what  the  boundaries  of  the  pariah  were  ia 
times  past,  it  might  happen  that  a  imstake  on  their  part  might 
make  it  necessary  to  apply  to  the  Court  of  Common  Fleas,  fbr  the 
purpose  of  amending  a  nne  of  lands,  levied  before  the  inclosure; 
and  if  the  two  parishes  between  which  the  boundary  was  ascer- 
tained, lay  in  different  counties,  that  Court  would  be  unable  to 
amend  the  fine.    Hiat  is  one  inconvenience  which  might  ariie 
firom  our  holding  such  determination  to  have  a  retrospective 
effect.    I  agree,  therefore,  that  this  evidence  ought  to  have  been 
received.  —  Holroyd  J.  The  words  of  the  statute  do  not  appesr 
to  me  to  be  retrospective :  they  only  state  that  the  oommissioBeis 
shall  ascertain  the  boundaries ;  and  **  after  they  shall  be  so  ascer- 
**  tained,  the  same  shall  and  are  hereby  declared  to  be  the  boond- 
**  aries  of  such  parishes,  &c»"  Now  these  words  do  not  necesurily 
import  that  the  boundaries  to  be  ascertained  were  the  boundaries 
before  that  period.    Considering,  therefore,  that  cases  may  occur 
in  which  mistakes  made  by  the  commissioners  may  affect  die  pri- 
vate rights  of  others,  I  am  of  opinion,  that  we  oucht  not  to  go 
further  than  we  are  compelled  by  the  strict  words  of  the  act ;  and 
I  think  that  the  evidence  ought  to  have  been  received,  and  that 
the  case  should  go  back  to  the  Sessions.  —  Bbst  J.  concurred.— 
Case  sent  back  to  the  Sessions. 
Upon  the  trial        1042.  Rex  v.  Knaptoft^  E.  T.  5  G.  4.    2B.&  C.  883.  —  Upon 
of  an  appeal  at   appeal  against  an  order  of  two  justices,  dated  the  i9th  of  Anguil, 
^^f^       1823,  for  the  removal  of  Elizabeth  Burdeti,  single  woman,  then 
mondent  pa-    ^'^^  child,  from  G.  to  K.f  the  Sessions  confirmed  the  order,  sub- 
riah  proved  re-  j^ct,  &c.    The  respondents,  in  support  of  the  order,  proved  that 
lief  granted  to    the  father  of  the  pauper,  while  residing  in  the  respondent's  parish, 
tfaefiitberoftbe  had  received  relief  from  the  parish  of  K.  for  five  years  prior  to 
P^l^^y  ^^.^  1815.    The  parish  of  K.  then  offered  in  evidence  an  order  of  the 
bXrvUie^vMr   Court  of  Quarter  Sessions,  upon  an  appeal  in  1815,  between  the 
1815.   The  ap-  same  parishes,  respecting  the  settlement  of  a  brother  of  the  poMper^ 
pellant  pariah     by  which  an  ordcr,  adjudging  the  brother  to  be  settled  in  the  parish 
^^nj^odered     ©f  K.^  was  quashed.     This  was  objected  to  by  the  counsel  ror  the 
2^^^^?^  parish  of  G.  and  rejected  by  the  CourU    Another  order  was  then 
the  year  1815     produced,  whereby  the  pauper,  ElizabM  Burdettf  was  remored 
quashing  an  '    tVom  G.  to  Af.  in  1822,  whicn  was  afterwards  quashed  by  consent 
order  of  justices  The  appellants  then  called  the  chairman  of  the  Court  in  1815,  who 
^  il'^if*™^^  proved  that  his  notes  of  the  trial  were  destroyed,  md  that  he  cGd 
rfdte   ^*"to  ^^  remember  the  evidence.    They  then  called  the  father  of  the 
(be  spmliMt      P^ap^  <^^  a&kedL\iAmiiVffiftSMR  li«  was  a  witness  at  the  trial  inl815 ; 
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Co  this  he  answered  in  the  affinnatiTe.     He  was  then  asked  to  pttriih.    And 
what  facts  he  was  then  examined ;  this  was  objected  to  by  the  ^^  tendered 
counsel  for  the  respondents*    The  Court  thought  that  the  question  ^^^^^^^^T!^ 
was  not  relevant  and  not  admissible,  and  they  confirmed  the  order  ^^  around  of 
of  removal,  subject  to  the  opinion  of  this  Court  as  to  the  admissi-  the  decision  of 
bility  of  the  evidence  so  tendered  by  the  appellants.  —  Baylst  J.  the  Court  of 
In  this  case  two  justices,  by  their  order,  removed  the  pauper,  Quarter  Ses- 
Elizabeth  Burdett,  from  the  parish  of  G.  to  that  of  K.    The  latter  ^"f^',,?J^ 
parish  appealed ;  and  upon  the  trial  of  the  appeal,  the  respondents  p„,p^  ^  not 
proved  that  AT.  had  relieved  the  pauperis  father,  while  residing  in  at  thet  timeeoy 
the  respondent  parish,  for  five  years  prior  to  the  year  1815.    The  settlement  in 
appellant  parish,  in  order  to  show  that  at  the  time  when  the  relief  the  appellant 
was  given  the  settlement  of  the  hxher  was  not  in  K.^  offered  in  ^"^"^^^ 
evidence  an  order  of  Sessions  made  in  1815,  in  an  appeal  between  J^^  had  not 
the  same  parishes  respecting  the  settlement  of  the  brother  of  the  any  deriTstifv 
pauper.    By  that  order  of  Sessions  the  order  of  justices  adjudi-  lettlement 
eating  that  die  brother  was  settled  in  K*  was  quashed.    The  Court  ^^re :  Held, 
of  Quarter  Sessions  refused  to  recmve  this  evidence,  and  my  Brother  *^  f^jWa 
HoLROTD  and  I,  (before  whom  this  case  was  argued,)  are  of  opinion  ^|)^admiMible 
that  it  was  properly  rejected.    The  order  of  removal  in  the  rormer  to  prore  the 
case  may  have  been  quashed  upon  one  of  the  three  following  ground  of  the 
grounds ;  either  that  the  pauper  had  originally  a  settlement  in  A!.,  aed&on  of  the 
and  acquired  a  subsequent  settlement  in  another  parish,  or  that  he  ^^thTM^of 
never  had  any  settlement  in  jRT.,  or  that  the  respondents  had  not  Sessions  wn 
given  sufiicient  proof  of  any  such  settlement*    The  case  does  not  not  evidence 
state  on  what  gronnd  the  order  was  quashed.    But  it  has  been  that  the  father 
stated  in  the  course  of  the  argument,  that  the  point  then  tried,  and  ^  ^  P«iper 
upon  which  the  Sessions  actually  adjudicated,  was,  that  the  pauper  "^^^  "^^n^t 
had  not  at  that  time  any  derivative  settlement  in  K»j  because  his  ^uuh  in?8i5 
father  was  not  then  settled  there ;  that  in  fact  the  point  tried  was,  because  the    ' 
whether  the  father's  settlement  was  then  in  K.    If  we  thought  that  father's  settle- 
the  evidence  of  that  fact  would  be  admissible,  and  would  be  ma-  ™«»t  was  a 
terial  if  stated  in  the  case,  we  should  send  it  down  again  to  the  ^■^'^  ^ 
Sessions.     But  we  are  of  opinion,  that  the  order  of  Sessions  in  1815  JT^^^^ila 
would  not  be  admissible  in  evidence,  for  the  purpose  of  showing  ^  the  fint  ap. 
that  the  pauper,  in  1815,  was  not  settled  in  K.    If  it  be  admissible  peal, 
at  all,  it  must  be  upon  the  same  principle  upon  which  iudgments  of 
the  superior  courts  are  received  in  evidence.    Now  the  rule  upon 
that  subject  is  thus  laid  down,  in  thBDudieui^ Kingston's  case  (a),  (0)  JTevdrf 
by  Lord  C.  J.  De  Chrey:  **  The  judgment  of  a  Court  of  concur-  Sl  Tr,  voLxx. 
**  rent  jurisdiction,  directly  upon  the  point,  is  as  a  plea,  a  bar,  or  P*  ^^^ 
**  as  evidence,  conclusive  between  the  same  parties,  upon  the  tame 
**  matter  directly  in  question  in  another  Court.  Secondly,  the  judg* 
**  ment  of  a  Court  of  exclusive  jurisdiction,  directly  upon  the  point, 
**  is,  in  like  manner,  conclusive  upon  the  same  matter,  between 
'*  the  same  parties,  coming  incidentally  in  question  in  another 
'*<  Court,  for  a  different  purpose.     But  neitlier  the  judgment  of  a 
*'  concurrent  or  exclusive  jurisdiction  is  evidence  of  any  matter 
"  which  came  collaterally  in  question,  though  within  their  juris- 
«<  diction  ;  nor  of  any  matter  incidentally  cognisable,  nor  of  any 
**  matter  to  be  inferred  by  argument  from  the  judgment."     The 
principle,  therefore  is,  that  the  judgment  of  the  same  Court,  or  of 
a  Court  of  concurrent  jurisdiction,  is  conclusive  evidence  between 
the  same  parties  upon  the  same  subject  matter  directly  in  question 
in  another  Court ;  out  that  as  to  any  matter  arising  coUsltantt^i^Sx 
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Bonndariei 
fixed  by  com- 
missioners un- 
der private  in* 
closure  act, 
when  not  bind- 
ing on  pari^. 


A  register  of 
baptism  jter  se, 
is  no  evidence 
of  the  place  o( 


if  no  evidence  whatever.  Then  the  question  to  be  considered  in 
tbiB  case  is,  whether  the  point  actually  decided  with  respect  to  the 
settlement  of  the  brother  in  1815  is  necessarily  the  same  as  that 
which  was  to  be  decided  by  tlie  Court  in  the  present  case  witli 
respect  to  the  sister;  or  whether  the  point  now  sought  to  be 
established  as  to  the  father's  settlement  was  one  which  then  came 
collaterally  in  question.  When  we  consider  the  nature  of  an  order 
of  removal,  it  is  quite  clear  that  the  point  decided  in  1815  is  not 
necessarily  the  same  as  that  which  the  Court  of  Quarter  Sessions 
were  called  upon  to  adjudicate  in  the  present  instance.  When  a 
party  is  removed  to  a  parish  as  the  place  of  his  settlement,  and  the 
order  of  removal  is  confirmed  by  the  Sessions,  tliat  is  an  adju« 
dication  by  them,  that  the  pauper  at  the  time  of  the  order  of 
removal  was  settled  in  the  appellant  parish.  In  tlie  case  of  the 
Inhabitants  ofHarrtnv  v.  Ryuip  (a),  it  was  held  that  a  confirmation 
of  an  order  of  removal  upon  appeal  was  final  as  to  all  parishes ; 
because  the  very  point  decided  is,  that  the  pauper  is  settled  in  the 
parish  to  which  he  has  been  removed.  But  where  the  order  of  re- 
moval is  quashed,  the  Sessions  only  adjudge  negatively  that  the 
pauper  is  not  settled  in  the  appellant  parish.  They  do  not  say 
affirmatively  that  he  is  settled  in  any  other  parish.  The  point  de- 
cided,  therefore,  by  the  Sessions  in  1815  was,  that  the  brother  of 
the  pauper  in  this  case  was  not  at  that  time  settled  in  the  parish  of 
K.;  but  it  is  said,  that  although  that  is  the  only  point  which  ap- 
pears to  have  been  decided  upon  the  face  of  the  judgment  itself, 
still  that  the  point  actually  decided  upon  the  evidence  tlien  adduced 
was,  that  the  settlement  of  the  father  of  the  pauper  was  not  at  that 
time  in  A*,,  and  consequently  that  the  pauper  himself  had  no 
derivative  settlement  there.  The  parol  evidence  was  offered 
to  prove  that  sucli  was  the  point  then  litigated  and  adjudicated. 
Without  deciding  whether  such  evidence  was  admissible  to  ex- 
plain the  ground  of  the  judgment,  it  is  sufficient  to  say,  that 
that  was  a  point  which  arose  collaterally,  and,  therefore,  upon 
the  principle  laid  down  by  Lord  C.  J.  De  Grey,  the  order  of  Ses« 
sions  would  not  be  evidence  to  prove  that  fact  in  another  case 
between  the  same  parties.  For  these  reasons,  therefore,  we  think 
that  the  order  of  Sessions  ought  to  be  confirmed.  —  Order  of  Ses- 
sions confirmed. 

10*3.  Rex  V.  Washbrooky  M.  T.6G.^.  4JB  &  C.  732.  —  By  o 
private  inclosure  act  commissioners  were  directed  to  fix  and  settle 
the  boundaries  of  a  parish  in  a  certain  manner  therein  specified,  and 
to  advertise  in  a  provincial  newspaper  a  description  of  the  boun- 
daries so  fixed  and  settled.  The  boundaries  so  Jixed  and  settled 
were  also  to  be  inserted  in  the  award  of  the  commissioners  and  to 
be  final,  binding,  and  conclusive.  The  commissioners  having 
fixed  and  settled  the  boundaries  in  the  mode  specified,  duly  adver- 
tised a  description  of  them,  but  the  boundaries  mentioned  in  the 
award  varied  from  those  which  had  been  advertised :  Held,  that 
the  commissioners  had  not  pursued  the  authority  given  by  that  act, 
and  tliat  their  award  was  not  binding  as  to  the  boundaries  of  the 
parish. 

10\4.  Rex  V.  North  Petherton^  E.  T.  7  G. 4.  5B&  C.508.  — 
Upon  appeal  against  an  order  of  two  justices,  whereby  a  pauper  de- 
scribed as  J.R.,  otherwise  C,  the  son  o^E.D,,  formerly  i?.,  widon-, 
was  removed  ^Tom  N.  Pao  W^M.^  the  Court  of  Quarter  Sessions  set 
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aside  the  order  ofremoval,  subject,  &c.  Tlie  pauper,  who  was  proved  birth  of  tho 
to  be  the  legitimate  son  of  J,  and  E.  R.  was  bom  in  the  parish  party  baptized, 
of  W,  M.  In  order  to  make  out  the  settlement  of  the  pauper's 
Imther,  it  was  proved  by  the  production  of  a  copy  of  the  parish  re- 
gister of  S.  that  he  was  baptized  in  that  parish.  There  was  no  other 
evidence  of  his  having  been  born  in  that  parish,  and  the  Court  of 
Quarter  Sessions  thought  upon  the  authority  of  the  case  of  Rex  v. 
Creech  St,  Michael  (o),  that  they  were  bound  to  consider  the  re-  .  .  . 
ipster  by  itaeK  primdjacie  proof  of  the  place  of  his  birth.—  )^^^  '*^' 
Batlby  J.  The  register  of  baptism  per  se  is  not  evidence  of  the 
place  of  birth.  If  the  age  of  the  child  at  the  time  ^J)en  it  was 
baptized  could  be  ascertained,  the  register  might  in  sotne  cases  be 
evidence  of  the  place  of  birth.  If  the  child  were  then  very  young, 
the  register  would  be  presumptive  evidence  that  it  was  born  in  that 
parish  where  it  was  baptized ;  but  if  the  child  were  not  then  young, 
the  circumstance  of  its  having  been  baptized  in  a  particular  parish, 
would  afford  no  presumption  that  it  was  born  there.  Here  there 
was  no  evidence  to  show  the*  age  of  the  child  when  it  was  bap- 
tized. We  think  therefore  that  the  case  must  go  back  to  the  Ses- 
sions to  be  reheard,  in  order  that  they  may  ascertain  by  other 
evidence  whether  the  father  of  the  pauper  was  born  in  the  parish 
of  S,  or  not.  We  do  not  say  that  a  register  of  baptism  is  not  evi- 
dence of  the  place  of  birth  when  accompanied  with  proof  of  other 
circumstances,  but  that  taken  by  itself  it  is  not  evidence  of  the 
place  of  birth.  —  Case  sent  back  to  the  Sessions. 

1045.  Rex  v.  JVheelock,  E.  T.  7  G.4.  5B.&  C,  511.— Cotting-  Whereanoider 
HAM  moved  for  a  rule  nisi  for  a  writ  of  mandamus  to  the  justices  of  removal  b 
of  the  peace  of  the  county  of  C,  directing  them  to  make  a  special  "PP^ed 
entry  on  their  proceedings  at  the  last  Easter  Sessions  that  the  *Su!h^        *- 
order  of  removal  of  the  pauper  from  the  above  parish  was  quashed  2i]t  by  t£ 
for  want  of  proof  of  the  chareeability  of  the  person  removed.  Sessions,  the 
The  affidavit  on  which  this  application  was  made,  stated  amongst,  appellant  on  the 
other  matters,  that  on  the  trial  of  the  appeal,  the  Court  below  trial  of  another 
being  of  opinion  that  there  was  not  sufficient  proof  of  charge-  Jf'^***!^^-. 
ability  of  the  person  removed  refused  to  enter  into  the  merits,  but  dence  the  di»- 
quashed  the  order  generally ;  and  although  much  pressed,  would  tinct  ground 
not  permit  the  clerk  of  the  peace  to  make  a  special  entry  on  their  upon  which  the 
proceedings  of  the  particular  and  only  ground  upon  which  it  was  ft>"n«'  o"J«^ 
quashed.  —  Bayley  J.  The  respondents  are  not  at  all  events  con-  ^**  quashed, 
eluded  by  the  judgment  of  the  Sessions,  but  may  on  the  trial  of 
another  appeal  against  another  order  of  removal,  of  the  same  party, 
explain  by  evidence  to  the  Sessions  the  particular  ground  on  which 
the  former  order  of  removal  was  quashed. —  Holroyd  J.    con- 
curred. —  Rule  refused,  (b) 

(b)  See  Rex  v.  Knaptoft,  ante,  pi.  1042. 
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